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[On appeal from the High Cow? of futicatute ot Bombay) | * 
“" Piem: 
-Lorp RomER, Lord PORTER,, lauson, Sir Geghae RANKIN, 


ASD Sm MABHAVAN Na. ; l 
ANANTJ BHIKAPPA PATIL ` $o * 
8. °" 4 


SHANKAR RAMCHANDRA PATIL. . + 
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Hingu law—Agoption—Widow in joint fawily—Death of last PRET NEN 
nary coming lo end—Vesting of property in remote Aellatera!—Subsequlnt edop- 
tion by môt of last owner—Adoption valid—Adopted. son idhes troperty of 
lest owner including property, “inherited ae ‘vollateral succession -—Imparttble 


pypperty—inddents. + 


The ink muvving coprcizer da joint Hind, filly’ esi ‘to watan 
lands from his dather “and alsoqinherited, inherited, two piece of yatan lands from his. 
separated paternal uncle. When the coparcener died, unfnarried, his properties 
were taken possession-of by a remote celisteral (defendant), The smother of 
the last coparcener having subsequently adopted the plaintiff, the plaint}f sued 


to recover posession of the properties by virtue of his adoption :— 


was perfectly valid, and that its effect, wasto take his estate out of 


ey a and tt i fd ie aa of rg 
ds 


of the remote collateral, and to cdhstitute the adopted son the next heir df the 
last male owner ; ; and that no distinction could in that respect be drawn betwetn 
property which had’ come to Yhe last ownér from his father and the property 


inherited by him from hia wnele. . ry 


Balu -Sakharam V. Lakos Sembhaji and Chandra v. GejarabaP, overruled. 
An impartible estate is not held in coparcgnary thoúgh it may be joint fa- 
mily property. It may. devolve a8 joint family property or as separate property 
of the last male owner. In the, former case Itegoes by survivorship to that 
individual, among, thosa male members arho in fact and in Jaw, are undivided 
in respect of the estyte, Whaeia singled put by- the apecial ‘custom, eg, lineal 
male primogeniture. “In the “atter case. apdwurvivowship arè not as 
such in point: the estate devolves by inheritance from the last male owner 


in the order prescribed by. the special custom or according to the ordinary 
of inheritance as modified by the custhm. ° 5 ’ a 
: SUTÇ to recover possession of property. ` j 


taw 


OTe at) de E E ea 
pally to one Dhulappa, who hadtwo-eons, Punnappa and Hanamanteppa. 7 


"1 [1987] Bom 606 . ` e... Si EB * 
sc, (1996) $9 Bom. L, R. a “2 (1800) | L R. 14 Bom 
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On Dhulappés tin 1857, his gwo sonf separated and divided the watan 
lands between had two wives, Demakka and Bayaw- 
wa. ,By his first wife be had two sons, Gundappa and Bhikappa ; 


and Narayan was born ofthis second wife Bayawwa. The third son Nara- 
yan separated frony Pttnnappa’ during his lifetime. On April 6, 1901, Pun- 
nappa died : and om December 2, 1902, é@andappa died. In 1905, Bhikappa 
died Jeaving him surviving a som Keehav, add a wife Gangabai. The family 
watan lgnds were transferred to Keshhv’#nane. Narayan died in 1908, and 
the two watan [ands which he hgd got $n partition from Punnappa were 
transferred to the: namie ef his ‘wid ‘Janakibai. Within six months of 
Narayan’s death Janakibai remarrigd Udks form of marriage ; and the 
watan lands of Narayan were ‘inherited by Keshav. 

Keshav died pnmerded in 191%. The defendant Shankar, who was a 
grandson of Handrhantappa, clatned ghee watan Janda of Keshav, and suc- 
oe T ree 
of the lads on: Japyary 24, 1928- 5 

On March 2, 1930, Gangabai adgpted Anant (plaintif). 

The. plaintiff sued on August 29, 1938, to recover possession of Keshay’s 
lands, from the defendant. » 

The ‘trial Judge (V. “V. Pao peed a daea hye ther plainutre 
adoption-Whs*valid and he was aa such heir to Keshav and that he was en- 
title] to recover pgsseasion of the suit lands fram the defendant, and made 


the order accordingly, obeervitig as fol s 
“The validity of the adeptionm is conteste aaa ic acelin aes ea et 
Keshay there was na male member left in th family and accbeding to the Watan 
Act then in force his mother Gangabai cowl! not inherit and therefore the defend- 
ant becante entitled’to the property Which then vested in him and therefore by any 
subsequent adoption Gangabei could not divest defendant: of that vested property. 
It has, however, been laid down by the Privy Council in Amarendra’s case (35 Bom. 
-L 859) that the-power of a Hindu widow ta adopt a son to her husband is not 
a question of vesting or of divesting of property but that it depends 
upod the duty af providing for thd continuance of the line {pr spiritual purposes. 
‘Bhs Privy Council laid it down that Rani Indumati could make a valid adoption 
and her power to adept was not extinguished if her son died unmarried but that 
it will only be extinguished if that eon left a son or widow to continue the line. 
In the present case adrftittedly Keshav died unmarried and therefore the power 
of Gangabai to adopt to her Musband was not extinguished ahd the adoption of 


The defendant appealed tq theeHigh Court. 

The appeal was heard by"Rangnekar and N. J. Wadia JJ, on December 16, 
1937, when their” Lordships upheld the validity gf the adoption but set aside 
the order for and qualified the declaration that the plaintiff was 
heir to Keshav by ad En ee ae “except as regards the watan pro- 
perty which has already vested in the defegdant”. The material portion 
of the judgment was as follows :-4, 

‘N. J. Wi J. The facte in the present case are similar to the facts in 
Balu ‘Sokharam v,*Lahkoo", which was recently decided by a full bench of 
this Court. It waa held in that case that where a Hithdu coparcenary has 
come to an end on the death of the last surviving coparcener and the family 

` e 1 (1937). 39 Bom L. R. 382, P.B 


~a é e 
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. 


VOL. XLVI. Ji THE BOMBAY LAW REPORTER. ° f 3 
\ . 
EEE EET AAE COR: E ENE TEN P. C. 
pre-deceased coparcener is valid ; but it deds not reviye the coparcenary and 183 
does not vest the coparcenary property in the adopted son to the exclusion 7 
of the heir of the last holder, other than the widow herself.” In view of the „ANANT 
Privy Council decisions and the full bench deision in Balu Sakkarom's pars, 
case, it is no, longer open te the apfllant to contend tifat the adoption of * 
the plaintiff was invalt. That cowențjon has not Been raised before us. SHANKAR , 
But it seems to me that his conteħtioñ, that the atloption, althpugh it may be 
valid, cannot have the effect of ethe property, which has already poak 
vested in the defendant, must be upheld. It is nodisputed that the defend- — » e 
- ant and the last male holder 6f the watas, Keshav, werg not membefBeof a N.J. W adia » ~ 
joint family. Mr. Thakor for thé réfpondent has argued that the facts of  —~« 
this case can be distinguished from those Bau Sdkharamy v. Lahoo and . ' 
poe the Privy Council deojaions th® Paatepsing Shivsing v.*Agarsingfi Rai- 
gyi? Amarenda Mansingh v. Sanatan Singh” and Yijaysgji Chkatra- 
a Shivsangji Bhimsangfi®* suppor the view taken by the trial Court. ; 
The decisions in these three cases wera very fully considered by the full : ° 
bench in Balu Sakkaram V. ‘Lakoo, ° Ìn tħat case also reliance ‘was placed 
on tiese three Uiecisiona in support of the conttntion, that the adopted. san 
became a copawher in the family by virtue of hid adoption, and that he 
would divest the property from the, last coparcener’s widow in whont it was 
vested. „After discussing thege cases the learped Chief Justice stated (p. 412): 
“The paint to notice in all these cages Before the Privy Council’ is that copar- 
cenary was in existence at the time of the adoption.© It i8 true that in Asnorendro’s 
case and Vijaysingsi’s case the was èf a peculiar natere, but an imparti- 
ble Zamimdari has been held to be a coparcenary, though of a special character. > 
The effect of the decisions is ta show that in“a coparcehary of that natute adop- 
tion in the line of the élder aon will divest the property from the line of the 
younger aon, although the latter did not take by survivorship. But we have been 
referred to the case in the Privy Council, and the leamed advocates in this case, 
to whose industry we are much indebted, have tajd us that they know of na ose, 
in which the adoptionstook place after the termination of the coparcenary. Thére 
appears to be no authority in the Privy Council directly holding that after jhe 
determination of the coparcenary by the death of the last coparcener a subsequent 
adoption by the widow of a deceased coparcener will vest the coparcenary property 
aee ea te te neni ae eae pele held other than the . 
widow herself”, 
The decision of the majority of the full bendh was that where an adop- 
tion takes place after the termination of the copdtcenary by the death of the 
last surviving coparcener, the adoption bya widow of the depeased coparce- 
ner has not the effect of revi¢ing the copartepary and does not, divest pro- f 
perty from the heir of the last durviving coparceser (other than the widow) ». 
or those claiming through him or her.* Tbe poit before us in this appeal 
ia, therefore, concluded by the decision ofthe, full bench and we must hold 
that though the adoption of the plaintiff by Gangabai ia, valid, it has not the $ 
effect of divesting the watan proptrty, which had already vested in the de 
fendant after the “death of Keshav fn 1917. 


1 (1918) L. R. 46 L'A. 97, i s.G 35 Bom..L. R. 859. 
S.C 21 Bom. L. R. 496, _  *8 (1935) L. R 62 L A. 161, 
2 (1983) L, R 60 L A. 242, s.c. 3% Bom..L. R. 562 
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_ The plaintiff anpdhled to His Majesty ṣin Council. 
J. M. Parikh, with B. V. SubSa Rao, for the appellant. 
S. P. Khamtbatta, for the respondent e 
Stk GEORGE RANKIN. Th appellant Apant brought the present suit in 
1932 to recover cegtain watan properties from the respondent Shankar to 
whom possession had been given, in 1928 by order of a Revenue Court. The 


` properties in suit are the patilkj “right fand ‘the patiki watan lands of the 


village of Alnatar in tha District of D in the Province of Bombay. 
Those properties, are” govegned by?the y Hereditary Offices Act (Bom- 
bay Act IIT of 1874) ae amended by Bombay Act V of 1886, ‘which imposes 
upon’ them a specia? rule of succession, whereby every female, other than the 
Widow of the last maje owner, .ig postponed to every male member of the 
watan family qyalified to inhesit. No ther feature special to watan pro- 
perty was relied on or discussed in the Gourts iff India or mentioned in the 
printed eases~fodged by the parties upon this appeal ; and their Lordships 
are not calledjupon*or prepared to cftsider whether upon other grounds the 
law applicable to watandars or watag property varies from the ordinary 
Hindu law. 

The family arg goverged by the Mitakshara and the pedigree table here- 
under given srepresents it sufficiently for the purposes of the tase : 








Dhulapps= 
. ° A 4 A el z . 
ee nea 
p s ` f Hanamantappa 
R 4. 1901 ; | 
: f° . Ramchandra 
| q T | 
Gundappa Bhikappa Narayan | {- ] 
d. 1902 d. 1905 d. 1908 Shankar Hanamant Babu 
2 = Gangabsi defendant 
XN ' | a . í 
A | l 
; Keshav , Anant 
d. 1917 ` adopted 1930 
e plaintiff 


- Dhulappa’s eons Punnappa and Henamantappa separated long ago—in 
1857, and the» Alnavar watdh with itsjlands went to Punappa. Narayan, 
one of his three sons, separated’ from him in his lifetime taking as his se- 


` parate share two plots or parcels of land represented by Revenue Survey 


numbers 173/2"and 174/1 which*are included in the lands now claimed by the 
plaintiff. Thereafter, Pynnape& died in 190% and his son Gundappa in 1902, 
so that in 1905 Bhikappa and his minor son Keshav were the only copame: 
ners in the joint family. In 1905 Bhikappa «died leaving his widow Gangabar. 


_ and hia son Keshav. In 1908°Natayap died leaving a widow but no issue ; 


and the Widow having in or about that year rematried, the two plats which 
were his separates property devolved by inheritance upon Keshav as being 
his nearest reversioner at the date of the remarriage. ‘Keshav lived til 1917 
when he died unmarried. At that date his nearest heir was the defendant 
Shankar, a somewhat remote collateral, who obtained possession of the suit 
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properties from the Collector in 1928 despite Gangabai'h opposition. There- 
upon in 1930 Gangabai adopted the plainjiff Anant as a son to her deceased 
husband Bhikappa, and in 1932 as next friend of her adopted son brought 
the suit which is now before the Board. : 
The learned trial Judge gave The plain a deisel dated November 22, 


1933, for possession with meane profs from the date of uit : also a declara-. 


tion that he is the laWfully adopted sqn eof Bhikapp& and that as euch he 
is the heir of the last male owntr Keshav. ‘The High Court on December 16, 
1937, set aside the order for possesion amd mesné profits and qualified the 
declaration by adding the words :,sgxcept ‘as régards the watan property 
which has already vested in the defendamt”. They mgde no specific «refer- 


cone to the two plots which had i#loaged to N and the order for 
possession and mesne profits was set asid exception being made 
as to these plots. The grannd of fheHigh ate: cic. 


coparcenary which existed at the time of Bhikappa’s death (1905) had 
come to an end on the death of Keshay (1917) and the family property had 
then vested in his heir, the subsequent adoption (1930) Dys Bhikappa’s 
widow, though valid, would not refive the coparenary or'tlivert Keshav’s 
heir? the adopting widow not being herself Keshay’g heir. 

In Chandra y? Gojarabat* it had been held that ‘onthe death < or thath 
surviving coparcener an adoption. to a predeceased coparcener wad ineffec- 
tive to take property which had belongad tq the joint amily out of the 
hands of the former's heir and vest it in the adopted son. The decision 
was understood by. the Board in Bhimabai Y. Gurunathgouda Khandappa- 


goudo* to mean that the adoption ‘was invalid. In v@s case Bhau and: 


Nana were undivided brothers. Nana survived all the other male members 
of the family and on his death without issue hid widow Gojarabai took the 
family property by inheritance from him. After that Bhau’s widow adopted 
the plaintiff who sued Gojarabai to recover the property. The judgment of 
the Court (Sargent C., J. and Telang J.) wi delivered by Telang J., a Als- 
tinguished learned Judge of special competence on questions of Hindu law. 
The ultimate ground of decisiom was that “strictly speaking according to the 
view taken by our Courts, there was*at Nama’s death no undivided family 
remaining into which an adopted son could be admitted by virtue of his adop- 

tion.” (p. 471). This reasoning had been qugstioned by Seshagiri Ayyar J. 
in Madana Mohana v. PurushotRame' ; also by Venkatasibba Rao J. in 
Panyam v. Romalakshmamma* After Amarendra Monsingk v. Sana- 
tan Singh® had cast further doubt uponsit, a full bench ofethe High Court 
of Bombay had in Balu Sakharam v.+Lgkoo Sombkaji* dealt with the 
- matter, the judgment of the full bench being that ‘of*Beaurflont C.*J. with 
which N. J. Wadia J. agreed and froni which Rahgnekar J. dissented, In that 


case as in Chandra’s case the property at the date of the adoption to a pre- 


1 890) I. L. R 14 Bom. 48. 590. ` 
2 (19382) L. R. 60 L A. 25, 40, 8 5 (19393) L-R. 60 I. A. 22, 
s.c, 35 Bom: L. R 200. « s. c. 35 Bom. L. R. 859. 
3 (1914) I. L. R 38 Mad. 11%, $ 6 [1937] Bom. 5%, — 
1118. s. c (1986) 39 Bom. L, R. 
R. 55 Mad. 581, 382, fB, . 
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nearer to him than a natural boan, son of the predeceased coparcener would 
have been. The present case is different im that the plaintiff, if he is-an 
heir of Keshav, is a neare? hej than the defendant. The learned Chief Jus- 
tice dealt with both types of case and held that in neither case did the adop- 
tion have effect to fest the property inthe adopted son. His view was that 
an adoption made aftér the terflinatjon of the copardénary does not vest in 
the adopted sop the interet in’ joint fgmity property which would have 
vested in a natural horn ŝon of tje adoptive father ; also that Asarendra's 
case had not disturbed thé rule of lawalyat an adoption By the widow ofa 
s divided Hindu does got divest any @state of inMeritance unless the estate was 
~ then vested in the adopting widow as fiir either to her husband or'to a de- 
ceased son. Upon that view ity irrelevant that as an heir to Keshav a 
brother would b€ nearer tkan defa@idan Shankar. 

The leamed Judge’ who decided the present case in the High Court fol- 
lowed this full" beneh ruling as theireduty Was. But their Lordshipe must 
examine its wotrectness and for this @urpose find it necessary to distinguish 
and separately tonsider two lines bf refaoning. 

As: the defendant. Skgnkar* claims by inheritance from Kefhay, it night 
or might not be såfficienf to determine whether by his adoptign the plaintiff 
‘became Keshav’s preferential, heir. - This ds the ground on which the trial 
Judge proceeded, and to the two plots which had,once been Narayan’a, this 
is the only ground of cfaim which the plaintiff can formulate But in view 
of the case law and the princfbles which the validity of an adoption ` 
and tke-rights of ith agopted eon’ in of succession by) inheritance and 
by survivorship, it will be safer tæ avoid making assumptions or taking par- 
tiat views and to examine the plaintiff's case at its highest. That case may 
be put as follows : That the plaintiff by adoption was invested with the rights 
of a male member of the family in.the family property as though he was a 
nataral son of Bhikappa, and tifit his adpption, though’made after the death 
qf a sole surviving coparcener, took effect as the happening of a contingency 
to which Keshav’s rights,as sole owner had always been subject, in like man- 
ner as an adoption woujd have dad effect if it had been made in Keshav’s life- 
time by the widow of a pre-@eceased coparcener other than his father. This 
contention may be right or wrgag, but itis not an argument that the plaint- 
iff ig Keshav’athir. It is an argument which cuts into Keshav’s rigtit, chal- 


“ lenging its character as am ‘absolute right and founding on qualifications 


which impdir , its, completeness. Thie argument will be considered first. 

‘Upon the’ initial question of the: validity 8f the plaintiff's adoption their 
Lordships must reject*tie view that Gangaba’s power to adopt came to an 
end on her son Keshav’s death by re&eon that he was the sole surviving 
coparcener in the joint family. This circuntstance would seem, upon the 


«principles dgclared in Amarendra’s cdse,eto have no bearing upon the conti- 


nuance of Gangabai’s authority. As stad by the Board in Vijdyswgji 
Chaatrasingji v, SRivsangfi Bhimsangyi', 4 the power of a widow to adopt 
does not depend upon the question of vesting or divesting of the estate.” 


1, (1998) L R. 62 I, A, 161, $C 37 Bom. L. R. 562, 
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(p. 165). Their Lordships on this point agree with thl majority of the full 
bench in Balu Sakkaram’s case and find themselves ynable to accept the con- 
clusion of Rangnekar J. who supported Chandra's case. The learned. Judge 
seems also to have considered it to be settled Jaw (p. 572) that the widow's 
power to adopt can be defeatéd*by a partition*between coparceners, a view 
which has since been negatived by two High Courts on*very cogent reason- 
ing, Bajirao v. RamBMshna, Shankar afingdm y. Velfichami2 Of Ohandra's 
case it should be remembered ‘haf Telang’ J. fad in 1890.to reconcile two 
lines of decisions—those which * Sri Raghunadha v. Sri Brozo 
Kishoro* allqwed*an adoption to gisgst coparceners and those which; as in 
Mussammat Bhoobun Moye Debia y. Ram Kishore Acharj Chowdhryt, re- 
fused to regard as valid an adoptiod?which would diyest persons (other than 
the adopting widow) who had taken inheritance. He’ had to find a 
dividing line and’ he drew the fine Rt the leatt of the fast surviving co- 
paroener when the property passed by inheritance and not by suyvivorship. 
But Amarendra’s case has prdfoundbw modified the effett of previous deci- 
sions in cases of inheritance and the dine of distinction nei po longer be 
drawn in the same way. 

È then the plaintiff's adoption was valid, can if, pe beld that it does not 
take effect upgrPthe property which had belonged to the joint {amily because 
there was no coparcenary in exisfence at the date of the adoption ? On this 
point t their Lordships, differing from the majority decision ín Balu Sakharam s 
case (supra), hold that the adoption” being valid cannot be refused effect. 
That the property had vested in meantime in the heir of Keshav is not 
of itself a reason, on the pri es laid down in Aysafendra’s case, why it 
should not divest and pass to the plaintiff. Keshav’s right to dea’ with the 
family property as his own would pot be impaired by the mere possibility 
of an adoption (cf. Veeranna v. Soyomma*®). But in his lifetime adoption 
by the widow of a collateral coparcener wouldehave divested him of part 
of his interest and the same right to adop? subsisting after his death Pust, 
in their Lordships’ view, have qualified the interest which would. pags by 
inheritance from him. As Ajspovier v. Rama Subba Aiyer® made clear, 
the fraction which ia at any time enfbloyed to descyjbe the quantum of the 
interest of a male member of the family does*not represent his rights while 
the family is joint, but the share Which he would take if a partition were 
then to be made. His interest is*never ¢atic but increases by survivorship 
as others die and lessens as others enter the family by birth or adoption. 


What principle requires that, the death of the last survivingecoparcener should 


prevent any further fluctuation’ of the intergst to which the was entitled not- 
withstanding that a new member has since thes exfef&d the family by adop- 
tion? There ia, of course, some convenience in bringing fluctuations to an 
end, but other principle it is’ difficult to find. There is force in the com- 
ment of Seshagiri Ayyar J. on the Bombay decisions : “ The learried Judges 
seem ‘to regard the joint family “as a quasi-corporation which Joses this char- 
acter by the death of the last nfale member.” Madaha Mohana v. Puru- 
1 [1941] Nag. 707. : A 4 (1865) 10 M..I. A. 307. 

2 [1943] A L R. Mad. 43. 5 (1928) I. L. R. 52 Mad. 398% 
3 (1876) L R 31I A 154. 6 (1866)"l M.I. A. 76. 
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o ajikamai A and as their Lordihipe think, a more adequate view, 


is that taken by the High Court ‘at Nagpur (p. 718) :— 

“We regard itsa clear that a Hindu family cannot be finilly brought ta an end 
while it ia possible in nature or igw to add a male member to it. The family can- 
not be at an end while there if still a potentia? nfother if that mother in the way 
of nature or in the way of law beings in aesew male member.” 

Arid in Pratapsing Shiusing v. Agatsingn Rattingj® it was said by Mr, Ameer 
AU delivering the jndimment @f the Bhard (Os 107) ; 

“ Again, it ia 16 be remembered that the adopted son is the continuator of his 
ee ee ee 
far as the continuity of the line is cqncerf@d haa a retrospective effect : whenever 
the adoption may be made there js if hiatus in the continuity of the lne. In 
fact, as West and Buhler point out in thir learned treatise on Hindu law (3rd 
ed, p. 996, note (@)), tfe Hifidu Meyers do not regard the male line to be ex- 


i tinct or a Hindu 40 have died wylbut pale ieue uptil the death of the widow 


renders the contimuation, of the Hne by adoption impossible.” 

Taking -first fhe simplér case where the adoption has been made by the 
widow of a  pye-decdased collateral of the last surviving coparcener, their 
Lordships find jt difficult upon the Toregoing principles to discover in the 
death of the latter before the adoption any ground for denying that theyin- 


` terest of the adoptive, father or any part of it- pases to the adopted son. 


Telang J. in @hondra’s case (vide I. L, R. 14 Bom. at pp. 471°2) considered 
that this result would lead fo much inconvenience and embarrassment be- 
causé more than one widow inthe fanaily might retain a right to adopts; and 
because an adoption not madeuntil after’the death of the last male holder ` 
would defeat his chgnce to obtainsby partition a separaté allotment of pro- 
perty descendible to his"bwn heirs, The'learned Judge very fairly eaid that 
(p. 472): ; 
“Although the possibility of such difficulties arising is not to prevent the rule 
of law from being -enforced, it is entitled to weight in the consideration of the 
question whether the rule does really extend as far as has now been indicated.” 
Thair Lordships are not greatly impressed by the suposed grievance as 
regaryls partition, but they are bound to contemplate the possibility of more 
than one adoption being made in a family afttr the death of a sole surviving 
coparcener. They see po reasen, however, to anticipate that such a case 
would ordinarily present any®new or fopmidable difficulty. The second or 
third person to be adopted would, like the first, take his place in the family 
as son to his adoptive father, and the inter&t of the person or persons already 
entitled by adoption must fluctuate to make room fon the new-comer. 
In the -presentecase the adopting Widow was fhe mother of the last sur- 
viving coparcener. ‘Her power 40 udopt coulg not have been exercised in 
his lifetifne, and" if exerfided gfter his death, cannot, as their Lordships think, 
be given any les effect than would have attached to an adoption made after 
his death by the widow of a pre-decdtsed collateral. It must vest the family 
property in the adopted son on the same principle, displacing any title based 
merely’ on inheritance from the last surviving coparcener. On the [atter's 
death it might well be, as already noticed, hat his mother was not the only 
lady who as widow of a pre-deceased coparcener still retained the right to 
-1 (1914) Í. L, R. 38 Mad. 1105, 2 (1918) L.R. 46 L A. 97, 
1118, a . f 5. ¢ 21, Bom, L, R, 496, 
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adopt a eon. ..If the rights of bdth were exercised adld*the ‘other adopted” 


son claimed to exclude the plaintiff from any sharetin the family property, 
AS ciaintls woul a one ae 
Keéshav’s heir. 

In Beh Sakharam’'s case thé question whether the'zdoption does not dives 
property in favour of the ‘adopted °fon was referred to’the full bench in a 
double form (questio II(a) -and$(b) P1937] Bom! at pp. 543-4) accord- 
_ ing as the person‘in whom. the prpperty af the°date of the adoption had al- 
ready vested was an heir of the Ist male holder nearer or remoter than a 
natural son af thé adoptive father greuld have been. In both forms the ques- 
tion was answered by the full bench in the negative, bewause it was not’ consi- 
dered that the adoption could be allowed Have any, divesting effect’ after the 
coparcenary had come to an end. | , their Lordships ‘hold, it can have 
auch effect, it becomes nectesary ty t remoteness from the last male 
holder has no relevance or effect as an answer to acclaim by the adopted son 
to derive an interest in the family ‘property from his ‘adoptive father. If 
the adoption constitutes the person agepted the nearest heir of the last male 

, that is an alternative or additiodal ground of clai and one which 
preweds on sf different basis. In their Lordshipe’ gpihion the plaintiffs claim 
to the lands efher than the two parcels which had bèlonged go Narayan is 
made out independently of his heing shown to»be the person who is nearest 
in the line of Keshav’s heirs according’ to the special “rule which governs 
watan property. But it is necesa@ry to conajder this last mentioned ground 
of claim in order to decide whether the glaintiff's adoptign has divested the 
defendant of these two parcels of 4and—lands whieh were not in Keshav’s 
hands joint family property but his separåte property and in which “Bhikappa 
at no material time had any interest whatever. 

As Bhoobun Moyee’s case (supra) was understood in Bengal (cf. Fatrudds 
AK Khan v. Tincowri Saka"), it involved that no adopted son could claim as 
preferential heir thg estate- of any.person Other than his adoptive fathér if 
such estate had vested before the adoption in some heir other than the adopt- 
ing widow. So too in Chandfn’s case (vide I. L. R. 14 Bom. at page 469) 
Telang J. understood it to involve thåt adoption by a widow does not divest 
the estate of one on whom the inberitance his devolved from a lineal heir 
of the-husband. Similar views cold be cited from other High Courts. The 
question is whether after Amarendra’s case these propositions still hold good. 
Their Lordships think that they do not. Neither the present case nor Ama- 
rendra’s case brings into qugstion the rife.of law considered in Bhubaneswari 
Debi v. Nikomu! Lahiri (cf, Kalidas Das v. Kriskan "Chandra Dgs*) and 
stated hy the Hound to he tat-(p TAI) ; i 0n 


“ According to the lawi as laid down in thë decided cases, an adoption after the 
death of a collateral does not éntitle ‘the mdopted son to come in as heir of the 
collateral.” e 
Thelf Lordahipa say nothing a8 to these decisione which appear to apply 
only, 20 cases, St sabes itance and Aet, ge nae eeen To: DAN Eee ee 


1 (1806) I. L. R. 22 Cal. 56, . 3 (15007 2 Beg Re B 
57. o” 108, 
2 (1886) L. R. 12 I. A. 137, 141, * 
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P.C. footing that the atiobtions in question were invalid. But in Amarendra's 
1943 case, Faieuddin’s case was among'those cited to the Board (L. R. 60 I. A. 
~ ` at p. 243). Yê Bibhudindra, the last male owner of an impartible estate, 
BE on having died unmairied, his maher adopted Amarendra, and it was held by 
Par, thë Board that this adoption’ divested Banamalai, in whom at Bibhudindra’s 
e ` death the estate had"vested by virtue of-fhe family custom. And in the later 
SHaNxAE case of Vijaysingji Chiatrasingsi " v.eSbivsgn gi Bhimsangj# the Board stated 
the effect of their previous, decisión by saying that (p. 165) : 
f Bara “the adoption in that case, which Saa made by a widow after the death of her 


eaa atrok aeo Without earn £ o0 or a: Yiipg Weald to DE atd, aon, Hie 
am Sir Georgi estato find vested in a collateral of tMa soa.’ 


Rankin In Vijaysingji’s case 'iteelf the buit of the paternal uncle and nearest heir 
~s~ of the last male,bolder Was Heid defeated by an adoption made by the 
en latter's mother after hia death ; gie"irf the High Court it had been held 

that the widow scould not make an adoptién which would have the effect of 

divesting the estate, yhich had vested, in the*uncle, A certain difficulty in 

5 interpreting these decisions of the Bgard arises from the absence in either 
judgment of ù sgatement that the itnpafttble estate descended as joint family 
property or as separate, property : and in Balu Sakkeram's case the learfed 
; Chief Jistice seems to. hve thought that they were to be explained on the 
footing that dort of coparcepary was subsisting. This, however, is not the 
expiqnation of eithgp decision. | In peither case had the unsuccesaful plaintiff 
claimed on the ground 8f jointness of sugvivorship and in neither had the 
estion whether the imfartiMle estate d ded as joint or as separate 







tu : been s0 rfised at the tridl as to satisfactorily cleared up in the 
S-ro ` in.India. But on the appeal to His Majesty’s in Council Amarendra’s 
re ai was Clearly argued and decided on the footing that the estate was sepa- 
O y “ake property. This is erpressly stated’ both at page 243 of the sixtieth 
Te o =volume- of Indian Appeals and at page 643 of the twelfth volume of the 
H` aN &Phtga series of the Indian Law Reports. , The language of the Board’s judg- 
BA Q rhent in Vijaysingji’s case may be thought applicable tÊ either of the two 


JÆ ten 
y - X positions, but they clearly followed Amarendsa's case, and they say that in 
eae eee Ot et eee te See came eile 
. (p. 165). 
Risa un e a coe Baa th a, (Rani Sartaj Kuari 
v. Rani Deoraj Kuari’), though it may be joint family property. It may 
devolve as joint family propérty or as separate property of the last male 
Owner. In the fogmer case it goes by survivorship to that individual, among’ 
thoee male membersawho in fact and in law Are"undivided in respect of the 
De estate, Who is singled «ug bythe special custtim, eg. lineal male primoge- 
niture. In the latter case joifiness.and é@urvivorehip are not as such in point; 
the estate devolves by inheritance frog the last*male owner in the order pres- 
cribed by the special custom or according to the ordinary law of inheritance 
as ‘modified by the custom. The zemindari Property claimed in Amarendra’s 
case whe adjudged tô belong to the adopte son on this last mentioned prin- 
Soar, | Oe ciple—that is, as heir of the last male owner. : 


e 1 (19) L R 62 I A161, ` 2 (1888) L R 15 I A. 5l. 
& c 37 Bom. L. R. 562. 
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take his estate out of the hands of a collgteral of hiswho is more remote than - 13 
a natural brother would have been and to constitute the adepted person the “7 
next heir of the last male owner, no distinctign can in this respect be drawn 
between: property which had core to the last nffle owner from his father and PATIL 
any other property whichehe may"have acquired. Kedhavy’s separate watan s 
property devolves nd® on his, mother who°would be’ his heir at the general “SHANKAR 
law but on the nearest male ifi the line of heit® ; and if the plaintiff's adop- CHANDRA 
tion as son to Bhikappa pute hits in that position, his right to” succded can- PATH, 
not be limited to such watan pryiggty as Keslfay derived from Bhikappa. —+ * 
On this ground the appellant’s suit sutcecds as regars the two parcels of Sir George ~ 
land which Keshav inherited from*Narayan. Rankin 
Their Lordships will humbly advise Majesty that this appeal should Gre 
be allowed, the decree of ¢he Hiftf Ceurt December 16, 19877 i 
and the decree of the Subordinate Judge of Dhaywdr dati 
1933, restored. The respondeht will pay the appellants 
and of both the Courts in India. 
e? e 
Solicitor fdt appellant : Herold Shephard. ` æ ; 
Solicitors fe respondent: T. L. Wilson & Co. ° Pas ees 
Pe we a 
« [On appeoa! from *the High Caur? of Tudicaiure at Allchebad.} 
* Present : .* > 
LORD ATKIN, LORD THANKERTQN, Loko Porter, Sw’ Georcz RANKIN 
AND SIR MADHAVAN NAR. 3 . ° 
DEBI PRASAD SHARMA . 1943 
v. Neger 
EMPEROR. - . I EO 
Contempt of CourteScandalising the Court- Comment on action of Judg out 
side Cowi—Action for defamation. ` . ° 
The cases of contempt witli. consists of “ scandalisitg the Court iteelf” re- 
quire to be treated with much discrétion. W is a weapon to be used sparingly 
and always with reference to the administration of justice. The test is whether s 
the comment ls calculated to lowër the authority of the Judge. - 
McLeod v. St. Aubyn, In dhe matter of a Special Réference from the 
Bahama Islands? and Reg, v. Gray, referred*tg, 
Where there is no criticism of any judiclal act of the udge or any impu- 
tanon for Any Genk: Gone et emitted ty pe done by Nip Saning 
justice, there is no œntenrpt. : ° 
fi et E E AR E A ae ' 
having done something outajde his judicial proceedings which was ill-advised or 
` indiscreet. But judicial personages gan afford not to be too sensitive. If a 
foe ee ee $ 
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an ill-advised act in writing ara 


1 [1899] A. C. 549, 3 [1900] 2 Q. BY 
2 [1893] A. C 138 ° 
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them to PT eee ae fund does not amount to contempt of 

Court. ry e 

THE Hindustén Times contempt of Court ease. 

The facta appear suffigiently «tated in the judgment 

D. N. Pritt K. C. pnd R, K. Hondo, {or the appellants. 
_ Sir Walter Monckton, K. Ç, W. W. K. Puge, and B. Mackenna, for the 
Crown. è Se o F 

Lord ATKIN. “This is añ appeal from § Judgment of the High Court of 
Judicature at Allahabad by #hich the apppUlants were severally foynd guilty of 
contempt of Court and sentenced te fine or imprisonment and im the case 
of the third appellant to imprisonment*ealy. The first two appellante’ are 
respectively the printer ahd prfbli the editor of the Hindustan Timas, 
a daily newspaper published in i wid? Raving æ large circulation in the 
United Provinces. The third appellant ig the local correspondent of the 
newspaper“at Meerut and at the materjal date*had been so employed for the 
past seven years In July, 1941, the, Sesaiona Judge at Meerut; Mr. Hari 
Shankar Vidyarthi, had been engagtd if the trial of twenty persons charged 
with murder, rioting, ete., which ended on July 31, 1941, when the Judge 
convicted four of the accled and sentenced them to transpotigtion for life. 
The’ remaining’ sixteen were acquitted. On, August 1, appellant No. 3, Mr. 
Singhal, sent the following news item to the newspaper: 
i : (F. OP CQ 
e 


Meerut, Aug. 1. 
With the judicial officers also now * co-operating actively in the war efforts, the 
“ efforta” are bound to redfive a heavy push forward. The judicial officere all over 
the province have been, I reliably learn, asked by the new Chief Justice of the Al- 
lahabad High Court, who, it is understood, has been requested by His Excellency 
the Governor, for co-operation. in war efforts, to raise subscriptions for the war 
funda, . . 

judicial officers raising money make it quite clear to the perons, whom 


. they Aak to contribute, that the donations wete voluntary andthey were not exer- 


cising.any compulsion in asking for funds. They could donate as much or as little 
as they pleased. : s 
- On August 3 the newspaper ‘published the news items with headings as 
follows : oe z 

Judicial Officers for War ‘Work. 

New Chief Justice’s Circular. 

(From our {orrespondent) : - 

z 4 ‘ ee a E 

With the judicig] officers also ndw co-operating actively in the war 
“ efforts” are bound to receive g'heavy push forward. The judicial officers all over 
the province have been, I reliably learn, asked by the new Chief Justice of the 
Allahabad High Court, who, it is yndgrstood, haf been requested by His 
lency .the Governor for co-operation in frareefforts, to ralse subecriptions for the 
wat funds. s a Ar e » 
_ The judicial officera raising money make it ite clear to the persons whom they 


There followed a elfort report of the judgment in the murder case headed 
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“ Murder case judgment”. In the issue db the Hindystan Times of August P.C. 
6, there appeared the following paragraph which to be an editorial 1943 
comment 


ea ate CA Ee i a a a aN 
Ahmad, in his administrative capacity, has lasues®g circyar to the judicial officers 7 
under his jurisdiction, ‘enjoining on them to raise contributions to the war funds, then 


EMPEROR 
it must be said that he had dong kething “thing which would lofrer the prestige of the ee 
Courts in the eyes of the people. The officer of a Court, while asking for Yord Atkin 
funda, may say that the contribytice is abut he cannot remove the’ idea 


Koes, Hops in of a oka a a uant, hartie fii beng mat ù 
by one whom it may not be’ safe to dispase. Tp be sbeolptely voluntary war ' > 
contributions ougift to be raised only dy non-official committees or individuals. It uS 
was bad enough that the services of the@members of thg executive weree utilized s 
for the purpose, but to make judicial officers do thia work is something far worse.” ° 
On August 8, the Chief Justice Sir Ahmad and Cøllister J. ordered . 
that ndtice should be given to the? ft | to appear in Court on . 
September 9, 1941, to show caust why they should net be gunished for ton- 
tempt. of Court for publishing the above comment in the flinduston Times. 
Notice of the proceedings was also qgdered to be given tofthe Government ° 
Advocate. The notice was duly givin entitled “In the nmattet of Miscella- À ' 
ndous Case No. 8/41 (Contempt of Court) ‘in re King Emperor applicant, 
Debi Prasad Sharma and another opposite partiak.. When thé parties ap- E 
peared, Mr, Gandhi filed an affylavit in which he said that Sinte-the notice 
was issued he had made personal inquiries at Meerut and had, ascertained 
certifin facts which he set out, but d&ired to assuré the Court that it was no 
part of his intention to cast any, reflection ufba tHe conduct of the. Chief Jus- 
tice or to bring the Court into or conterpt, ehd that he would be 
soiry indéed if his conduct in publishing comments, which he didepublish as : 
editor: relying on the accuracy of his informant, were interpreted as implying. 
any malicious intention on his patt or intended to bring the Court or any 
member of it into disrepute. Their Lordshipe for reasons which will appear 
do not find it necessary to enumerate’ thefacts alleged ‘in Mr. Gandhi's aff 
davit. In substelice they were that Mr. Singhal had been present in the 
Court of Mr. Vidyarthi on July 31, when he gave judgment in the murder 
cae and mhal ahe aabadng the ai cane t [arpoia ie E he 
Judge made the following statement. in open Court: _. f 
“ Since. the Chief Justice, who hai-been requested by His Excellency the. Gover-- 
nor tp help in the. war efforts, has asked us to raise subsctiptions for-the-war , 
aca coals Depe ayog onld bal peib 
e 

‘Thereupon lawyers. and litigants. present, fn Court held çonguliations ; Rs, 200 
were-collected: in.Court and placed on: the fable-of the Judge-: andgaccording 9. * 
to Mr- Singhal one-of the counseb. who. appeared: for some_of the accused - 
“told the-Court that he- had scojlested Rs. 150 from his clients as requested 
by the Judge and that-he would present that money the next moming- The 
Judge-then declared the rest of the accused discharged. The Statement’ was 
said to have been corroborated | y various people in Meerut, some.present at- 
the trial and some not. = 
At the Hearing on September 9, no further evidence was teddered. Sir Tej 
Bahadur Sapnr counsel-for the printer and the editor.repeated that“it was no 


a kd + a 
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PC - part of the itteation pf either td'cast any'reflection upon the Court The 
1948 Chief Justice stated that the information contained in the comment was 
me based upon untrue facta, and that no circular was issued by him, and he 
RAS) would like further discussion to proceed on that basis. This statement was 
tae accepted by counsel; ang the ease has proceeded on the footing that no circu- 
EMPEROR oe ee ee 


eh - subordinate Courts to the effect statgd. r 
At the, end of the hearingron Sepmber S tbe Chit Justice addres 


‘ counsel.said : i 
ae “We are going to* reserve julgment.“I PERE EE rene ne ee 
= anid, we’ have arrived at the condusion Your clients are guilty of contempt of 


Seay Ga Ae oe eee ee eal oe 
after tomorrow, it shall ba our guty pasa sentence according to law”. 
There then follOwed a series of 1 on which the appellants in 
° gupport of their case proposéd y tO rely, but Which their Lordships find 
“it unnecessary to discuss im View of their opinion upon the question whether 
the appellants were giflty of any conténtpt of Court upon which they ought 
. to have beerf convicted. The Chigf ®Juştice before the day reserved for 
judgment arrived had, with Collister J., interviewed Mr. Vidyarthi and gaye 
notice to the appellants ogeSeptember 11 that as he had asert&d that most 
of the allegations in Mr. Gandhi’s affidavit were untrue, the Ceurt proposed 
to examine him and another ‘witness in Côurt on September 15, and that 
the appellants would be given the Opgortunity of calling further evidence. 
The two witnesses were examined, the case Was further adjourned to September 
25 the Chief Justice, stating that inea way Mir. Vidyarthi ‘was also on trial, 
` and wolild be allowed t¢ produce witneses. At the resumed hearing the 
i Chief Justice said that if Mr. Vidyarthi did not utter the words alleged, then 
Mr. Singhal would primarily be guilty ef contempt of Court having sent 
the information and that it was desirable that the proceedings should continue 
together. Accordingly it wad agreed by Mr. Singhal and all the parties that 
Mr. Singhal should accept a notice then issued that be shgild . _ 
“show cause why he should not be dealt with for contempt of this Court with 
Seer o iene DONE ta he Baie er Ten oh nay, AURIS ee 
formation supplied by him”. 
The case proceeded on this footing on September 26 and 27 and October 27 
and 28 when Mr, Vidyarthi a appeared by counsel who cross-examined the 
witnesses called by the appellants. Jt should be stated that no objection was 
taken by the appellants’ counsel to any of the procedure adopted by the 
Court. On Noveimber 14 the ChigfeJustice delivered the considered judg- 
ment of the Court. He reviewed the evidence afid tame to the conclusion that 
Mr, Vidyarthi bd not fude the statement imputed to him : and that Mr. 
Singhal had founded his report upon “nothing more subetantial than a sug- 
gestion or an easy inference from the facts’. The Chief Justice then 
stated that ‘in,the opinion of the Court fhe tharge of contempt was established 
against all three appellants. He proceeded tò sfate what impression in? the 
opinia the Court an Grdina mb ligenta would receive igi ead: 
e ing the editorial comment of Auguat 6. 
E Tha comment contains a-ciear ladiualien ihat the; Chief Junia bad ierd d 
circular to all judicial officers to raise contributions from litigants and others to 


. | wi - = . g rad 
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° 
the War Fund, that pressure was tiyeby beind authority which ‘it P, C 
would not be aafe to displease’ Pee ee Courts would thus be 1943 
impaired. The implication-is that the Chief Justice ltd done something which 23. 
waa unworthy of a person holding hat high office and that as the*head and repre- pep Prasap 
sentative of this High Court he had committed he gross impropriety of forcing SHARMA 
judicial officers subordinate to this @ourt to ask for war cofitributiona from litigants, j; 


TON DOWD TE Day (OE ENING oN poneti wap oblensiy. vonta Verei EMPEROR 
ın a position to refuse”. T ias 


As to Mr. Singhal the Court: foud hät be gent information which was Lord Atkw 
probably founded either on his oya inference from what took place or ona —— 
suggestion from other persons, and*he hath endeaypured to plefend his action ° 
by giving evidence which they woré*unable to accept as true. As to the 
printer and Mr. Gandhi they had ng,redion to suspect the accuracy, of their 
correspondents’ reports, and were malic, e Nevertheless they erred 7 
grievously in publishing the news iten, editorial conyhent without at- : 
tempting to verify its truth. Mr.. Singhal was commuted to, prison for two 
months. The printer was fined Rs. 500 or in default a m@nth’s imprison- 
ment. Mr. Gandhi was fined Ra, 1,000 or in default*a mogth’s imprison- 
ment. The Court eventually refused,a Stay pending appeal, and<Mr. Singhal e 
anq Mr. Gandhi have both served their terms of imprisonment. At the 
hearing of the appeal their Lordships intimated 4ġtat_ they desired to deal 
first with the® primary question whether in the circumstances ethe words 
complained of were capable of bémg a contempt of Court, and counsel for 
both sidea argued this poirft. On the aondlusidh of this argument their Lord- 
ships intimated that their decisiof was in igvouw of the appellants. The 
other points therefdre raised by the appellants were not further discussed by 
counsel for the appellants or at all by coynsel for tf, respondent, and their . 
Lordships must not be taken as expressing any opinion one way or the other - 
upon them. In their Lordships’ opinion the conviction for contempt of 
Court cannot stand. The cases of contempt which consisis of “ ecandalising 
the Court itself” are fortunately rare, and zequire to be treated with much 
discretion. In 1894, thia Board pronounced proceedings for this species of 
contempt to be obsolete in this country, though surviving in other parts of tHe 
Empire : but they added it is a weapog to be used sparingly and always with 
reference to the administration of justice, McLeod #. St. Aubyn. In the 
reference from the Bahama Islands (In the matter of a Special Reference 
from the Bahama Islands*) the teg applied by the very strang Board which 
heard the reference was whether the words*complained of were in the circum- 
stances calculated to obstruct or interferg with the course of justice and the 
due administration of the lam In Reg. v. Gray? it was shgwh that the offence 
of ecandalising the Court itealf was not olete jpthis cquntry. 3A very 
scandalous attack had been made upon a Judge ioe bib Gude utterances. 
while sitting in a criminal case on circyit: and it was, with the foregoing 
opinions on record that Lord Russel! of “Killowen L, C. J. adopting the ex-, 
pressign of Wilmot C. J. in his opinion in The King v. Almon* which is the 
source of much of the present law gn the subject, spoke ofthe article complain- 

1 [1899] A. CG 549, A 4 (1765) Wilm. 243, s 

2 [1893] A. C. 138. . S, C. 97 E. R. A, 

3 [1900] 2 Q. B. 36. - o 
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* P.C. ed of as “calculated ES E E When the comment 

1848 in question in the t case is examined, it is found that there is no criti- 

D cism of any judicial acf of the Chief Justice, or any imputation on him for 

PRASAD J ovthing done or omitted to be done by hint in the administration of justice. 

’. It can hardly be said shat tp@re is any critigigm of him in his administrative 

EMPEROR capacity, for as far as their Lordships haye been informed the. administrative 

ga Ai control of the subordinate Court of the Previncé, whgtever-it is, is exercised 

Re eee not by the Chief Justice, but by tite Court over which he presides. The ap- 

pellants are not ‘charged with saying inythjpg in contempt of the subordinate 

. Courts or the admintstratign of jistice b} them. In truth the Chief Justice 

is alleged untruly as is now admitted #9 kave committed añ ill-advised act in 

writitlg jo his subordinate Judges digg (as the news item- says), enjoining 

(as the comment says)sthem to for the War Fund.. If the facts were 

as alleged, they" gdmitted of Ae foubt it is galling for any judicial 

personage to be criticised icly as having done “something outside his judi- — 

cial proceeding§, which was ill-advised or indiscreet. But judicial ‘personages 

can ‘afford not, to Pe too sensitive. # simple denial in public of the alleged 

. request would gt once have allaygd tag trouble. If a Judge is defamed in 
such a way as not to affect the administration of justice, hei has the 

remedies for defarpations#é he should feel impelled to.use them’ _ Their Lord- 

ships capnoteaccept the, view taken by the Court as stated aboye of the 

meaning of the comment.: the words,do fot gupport the innuendo, ` In the 

opiñion of their Lordships, the procepdings in contempt were misconceived, 

and the appellants were not gujlty of the ontempt alleged. At the end of the 

hearing their Lordshjps intimated they wuld ‘advise Hta Majesty that the 

e appea] should be allogrti and the fine ahd the costs ordered to be refunded, 

and. that they would give their reasons for their report later, as they have 

res aa este 


=..  . Apped allowed. 
Solicitors for ‘appellants ? Doyglas Grant & Dold. * 
Solicitor - for Crown : Solicitor, India«Office. -- P 
{On appeti from the High Court of Judicature at Bombay.) 
e bs - Present : 
Lown THANKERTON, Sir Grorce RANKIN AND SR, MADHAVAN Nar. 
a2 ° THE AFMEDABAD MUNICIPALITY 


¥ 2. i i v, 


Dacember 15c . e THE "SECRETARY OF STATE: 


~~" Municigghiy—Primaty education qrait made by Government —W kether such grant 

a Bounty—Deductiin? froh it whether permissible—Deductions from grant 

equivalent to interest earned on it—<Whather interest only measure of deductions. 

The primary education granj- agmually made by the Government_of~“Bambay i 

to a Mynicipality is only a bounty Andehence the Government can meke dedus- 

tions of whatever sums they like from the mount. The fact-that the ‘amounts 

” “of interest’ whid? had accrued during ~ period on the:amount granted or the 

T e unspent ‘balance formed measures of the iona made by Government from 
the annual payments for primagy education does not show that it waa the 

interest on the grant that the Government were seking to deduct. The 


. v ` e e 
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nothing more, es , . 1942 

Suit for money, ° i i a 
On March 9, 1920, the Government of Bomb&y (defendant) passed an or- MUNICI- 
der to the following effect : PALITY 


“The advance grant of Re 4 lakha asked foc by the Ahmedabad Municipality , #. 
in connection with the scheme for the dẹquigition of bullding sites for primary schools SECRETARY. 
is sanctioned subject to the following conditions :— °, oF STATE 

(e) that Government do not pfaranteeany further gpantiivaid towards the —— 


(b) thatthe Building commence Mihi six mantha from the date the land is 
banded over to the Municipality. kd 


(e) that the Municipality spenda È Jenat Ra. kp on the bln wihi : 
five years from that date........ ba ae 
There was no provisionein thé frlmt as egards interest” which might be ° 
earned on the amount pending its application in acquirhg lari or in erecting 
buildings. The money wis paid overt the Ahmedabad. Municipality (plain- 
tiff) on March 30, 1920. 

On February 6, ioe desea mia weet eae 
Government of Bombay under s 179 of the Bomba District Municigal Act, 
1901, for a peyed of two years and during this théir pgpperty vested 
under the terms of the Act in His Majesty. ‘The sum of rupees fdur lakhs 
or so much of it as waa ngt spent waa either igvested or placed on deposit in $ 
the bank by the plaintiff and it earngd ifterest. For the financial year 1921-22 
ee ee ee 
making altogether Rs. 42,000, fi 
On January 26, 1923, ie eee a meee 
resolution :— i a 
“Government are pleased to direct that the Government grant to the Ahmedabad 
Municipality for primary education payable in 1922-23 should be reduced by 
Ra. 24,000 or by the interest which actually acesued during 1921-22 on the advance 
building grant of Ra. 4 Inkha paid by Government whichever is greater, Similnriy, 
in future years, the interest which actually accrues in any year, or 6 per cent of the 
unspent belance of that year, whichever ia greater should Be deducted from the 
Government grant of the following year.” ° 
Under the resolution the Government deducted from the various grants in 
favour of the plaintiff a total sum of Rs, 48,156-5-0, representing interest on 
Ge aa apiree balane (ore foare lata Orie naa ew A021 22t 
1925-26. ° 
On December 18, 1928, the plaintiff filed, the present aut against the Gov- ' 
emment of Bombay to recover’ the above gym with interest, and the trial 
Judge paseed a decree in favour of the plaintiff fo Re? 57,956-5°. The *defend- 
ant appealed to the High Court. The appeal was heard by Beaumont C. J. 

Sand Wasesoodew’ J., who delivéred the follawing judgment on February 3, 
1938 :— ° : 

BEAUMONT C, J. aria de din appeal om a dicsion GF the: Firs Clase 
Subordinate Judge of Ahmedabed.! The plaintiffs are the Ahmedabad Muni- 
cipality, and the defendant is the Secretary of State for India in Council i 
The facta are not in dispute. On March 9, 1920, the Government of - 
Bombay peased a resolution sanctioning the payment to the plaintiffs of four 
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P. C. lace’ of rupees to be applied in the conelluction of primary schools. There 
1942 - was no condition in tha? grant as'te any interest which might be earned upon 
a oe E e a 


SBCRETAŘY lity, that is the plaintiffs, n erie a 
2 trict Municipal ct, 1901, fr a `period af tWo years, and during that period 
Bøéumoni CJ. their property vested undę the tems ofethe Act in Hie Majesty. The sum 
* *—— of four lace, or eo much thereof as wasengt actually spent, was gither invested 
z> or pitced on deposits in the bank HY.tbe Municipality, and it earned cértain 
*- sums by way of intereg. For the year’ April 1, 1922, to March 31, 1923, a 
sum of:Ra 24000 was earned," MEd for the nert year Re: 18,000, making 
l altogether- Ra. 42,000: On Jefuary %6, 1923, the Government of Bombay 
passed a,resolition direating - 

“thet the Governfhent grant to the Abmedabfd Municipality for primary educa- 
tion payables in*1922-23 should be reduged by Rs, 24,000 or by the interest which 
actually accruededuring 1921-22 on the drance building grant of rupees four lace 

` paid by Government, whichever is greater. Similarly, in future ypara the 
which &ctually accryea in ry year, or six per cent. of the unspent balance of that 
year, whichever is greater, goala be dedne fron, the Coveimmal erat of the 
following year”. . 
citi tat reebok ialwam cate ta ale an toe deena rom 
the various Government granj-in-aid in*favour of the Ahmedabad- Munici- 
pality. In this-suit the plaintiffa, sue forgthe recovery of the amount. The 
° ; leaméd Judge gave fong and elaborfte judgment on` a variety of ismes 
which, I venture to think, are ail irrelevant. If the learned Judge had raised 

_ an issue as to whetber the plaint disclosed any cause of action, and had 
` answered it, as be must have done, in the negative; he would, I think, have 
saved himself a good deal ‘of trogble. 

The plaint bases the case on a right do recover the sums received in res- 
pect of interest, and it is alleged that the Government were incharge of the 
Municipality during the period of its supersedion and were guilty of breach of 
trust in allowing these deducfions. But the plain answer to any claim of 
that nature ‘is that out of tfe interest nothing at all has been paid to Gov- 
ernment. The,interest was received by the Municipality, and it has always 
been retained by the Municipality. In” fhe written statement, in the last 
two paragraphs, the defente is clearly raised that the grants made by Gov- - 
ernment for’ primary’ education sare purely, vqjuntary, and the respondents © 
have’ap legal sight whatever thereto, and cogiquentiy, if Government chose ` 

any particular afm from the contemplated grant, they were en- 

RDE RA The District Goveriment Pijade: appiecaied: fhe poimi gud: 

applied to the learned Judge 00 tatey a further issue, aiammely; 

j = Whee ‘the. Munapeliiy tas. aty Tea] rabt t. enlora Pomel ol MEy 

grants for education and whether any such reduction furnishes afly cause 

of action to the tiff.” 1 

7 ‘The leamed Judge refused to allow that issue, because he held that’ it did 
- ‘not arige,on the pleadings. The “view he took, and the argument which has 
been addressed to us, is that the Court muet look-at the substance of the 


. © - e . 
3 a 
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transaction ; that the real subetahoe. of -the transaction «ig that Government B.C. 
are claiming interest on the four lacs, and the particular machinery through 1542 
which they enforce their claim ds irrelevant ; that what we really. have to:de- ~ 
` cide is the title to the interest on the four, lags of rupees. The learned Judge Sona 
adopted that view, and held? think quite Aghtly—, that the interest on parry 
the four lacs belonged, and has Awaye belonged,, to°the plaintiff-Munici- a 
pality. But thie is rot the real igue, Gdvernment “do not desire to recover SECRETARY 
interest on the four lace They ‘claimed’to fleduct a sym equal to auch OP STATE 
interest from subsequent grants-in-aid, qhi: leer from the Gorm aasia 
Resolution. „Jt ia not disputed andygould not bé disputed'by Sir Chimanlal 

Setalvad on behalf of the plaintiffs that’ Government ,grante-in-aid fer edu- a TEG 
cation are voluntary and discretiorty.. If that.is so, clearly the ‘person to ° 
whom a grant is made cannot complaing whatever “deducti¢n is made from 
it. . If Government choose to mak $o grait at all, they afe at liberty to do è 
go’; and if they choose to make a grant, less a parțiaflar sufp, to which they ` 
consider they- have a moral cliim butgo which they have nó legal claim, that 
cannot confer any right of action u the recipient of the’ balance of the 
grant ; and that is really the plain ’ &se here. 5 

Yn my opision, the plaintiffs have no caus of action whatever, gnd it “is . 
not necessary therefore to express any opinion on {e othef poigts raised, The 
mbps) ib Pri et ea anc the lati cau denied it 
costa throughout. . oe aa o 

Wassoovew J. I agree, . i . 

- The Municipality appealed to¥fbe Priw Council. à 


‘Sir Thomas Sirangman K. C., 6. Bagam and Uen Gupta, for the ap- ? 


pellant. 
J. Millard Tucker K. C., and W? W. K. Page, for the respondent. 


. Sm MADHAVAN NAR. This is an appeal from a decree of the High Court 
of Judicature at Bombay dated February 8 1938, which reversed a decree of 
the First Class Subðrdinate Judge of Ahmedabad dated March 31, 1933, in 
favour of the plaintiff—the appellant before the Board. » 

The plaintiff is the Abimedabad Municipality ; agd the ‘defendant ia the 
Secretary of State. 

The question for decision is whether, Bo aa 
low, the plaintiff is entitled to retover fyom the defendant” sums of money 
amounting to Ra. 48,156-5-0 together with interest which were deducted by 
the Government of Bombay from grants“fay primary education made by them 
to the Ahmedabad Municipality, and darigg ite superséssion, to the Com- 
mittee of Management. . "se : 

The facta are not in dispute, and’ maybe briefly stated :—On March 9, 
` 1920, the Government of Bombay sancttoned the grant of Rs. four lakhs to 
the plaintiff in connection with a scheme for the acquisition of building sites 
for pfimary schools, Two of the conditions of the grant were (1) that: the 
handed over to the Municipality and (2) that the Municipality should spend at ° 
least four lakhs on the buildings within five years from that date. No provi- 
sion was made in the grant as regards interest which might be earned on the. 
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P.C. amount pending its application due to day in acquiring land or for any 
aes other sufficient reason. The money was paid over to the Municipality on 
March 30, 1920. On February 6, 1922, the Municipality was superseded by 

Asacran ^P the Government of Bogbay,, under s. 179, c cl. (1), of the Bombay District 
pauirr Municipal Act, 1901, for two years ; and under cl. 3 (b) of the section a Com- 

,. mittee of Managemént was appointed tiẹ pesform its duties during the pe- 
SRCRETARY riod. Aa a consequence of the s all the pfoperty of the Muni- 
OF STATE cipality vested inHis Majest$. (See a. 179 cl’ 3 (c) ), As the eum of four 
Oe» lakhs was not immediately, spent,ethe widle, or the unspent balance, was 
Miatihascn “either, invested or placed on deposit inate bank” and earhed interest. For 
~~ Nair the financial year 1924-22, a sum of Rs. 24,000 was earned, and for the next 
Se ee year, 1922-23, Rs. 18,0Q0— the total itfterest for the two years being Rs. 
* 42000. On Jarfary 26, 1925, theSGovernment passed æ resolution directing 

° “that the Goventment gratt to the Abffedabad Municipality for primary edu- 
cation payable in 1922-23 should be reduced by Rs, 24,000 or by the interest which 

actually actrued during, 1921-22 on the agymice building grant of Ra, four, lakhs 

paid by the Govemment whichever ts greater, Similarly in future years the iute- 


“oa rest which actually in any year gr Š» per cent. of the unapent balance of that 
Ee a a re a E A EE 
~ following year.” 


In pursuspeg of the‘above resolution a sum of Re, 42,008 eras deducted 
by the Government’ from the educational grant to the Municipality for the 
year 1922-23. ' Simffarly, sumseof Ra. 2,000 and Rs. 4,156-5-0 represepting 
interest on the unerpired palange of the four lakhs for the financial years 
~1924-25 and 1925-26 were deducted by thg? Government from a subsequent 
grant. "The total suri deducted amotinted to Rs, 48,156-5-0. It is this 
sum together with interest, amountifig to Rs, 62,856-5-0, that is now claimed, 
by the plaintiff in the suit. A 
__ In the plaint; various contentions were raised. Amongst others, it was 
pleaded, that the amount of “four lakha having vested in the Municipality by 
the grant, the interest accruing on ft, or the unspent balance belonged to it in 
‘the absence of any reservation of the same in favour of the Government, and 
that the recovery of thè interest on the building grant was contrary to the terms 
of: the’grant and waa not warranted by it. Though it was not so specifically 
` stated in the plaint, the substafitial plea ugged by the plaintiff was that the 

g Government by; deducting, fromsthe grants for education, amounts equal to 

the-interest onthe advance for the building’ sites was in effect recovering the 
interest on the amount which they were not entitled to do, as the interest 
accruing te it belonged to the MuniciPality and got to the Government, 
The defendant in Bis written statement contepded that the interest on the ’ 
grant for*the building sife? beighged to the Government and that the suit was 
barred by limitation. He also stated in’ paras, 10 and 11 as follows :— 

“ Para, 10. The amounts in suit were” deductions from the Government grant ta 
the primary egucation and not recoveries ‘in the ordinary sense of the term. 

$ “Para 1L ..There was no legal obligation on the part of the Government to”bear 

any portion of the akts of elementary education incurred by the Municipality. 
-~ The grants are in the nature of bounties and the Municipality has no legal right 


* to enforce their payment. Consequently the reduction of the grants by any amount 
VALA e T OE eer a ee eee ad GE me s 
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Ag 18 dee ati addin hatira 
two paragraphs, the defendant submitted fo the Coyrt that the following ad- 
ditional issue should be framed, vis. : ‘ 

“ Whether the Municipality has any legal right Jo enforce payment of any grants 
for elementary education and whether any such’ reductidh furnishes any cause-of 
action to the plaintiff’? - k 


engl 

AD 
Moncer- 
arii 


The First Clas Suhorditate Judge’ by his order dated February 7, 1933, re- siaii 


jected the defendant’s application en the groung that the issue asked for did 
not arise on the pleadings and that it changed thesnature ofthe case. 

The First Class Subordinate Judge held that the grant of four lakhs vested 
in the Munidipality, that it carried*With jt-the interest that might accrde on it, 
and that the Government had no right, since the Munitipality was the owner 
of the interest, to make deductions from prémary education grant payable 
every year, on account of such interegt. e also held thatethe question as to 
whether or no Government have the right to reduce the recurring amount of 
Fe Te nee rere eve vey eat Gore ek ally a te 
” case, as according to him 

eaa eaa ce Gees eed alent Aetna 


Ne ee eee Te eee 
money fom the recurring grant payable for education. ™ 


ae. ata nice a a G 
not barred having regard to s 1@°of the Indiañ Limitation Act, 1908. 


or State 


On appeal to the High*Court the Iearfled @hief Justice (with whom Was- 


soodew J. agreed) set aside the decision of he Subordinate Judge and dis- 
mised the plaintiffs suit. The Yearned Judge agreed pith the Subordinate 
Judge that the interest on the four" lakhs or the unfgent balance belonged to 
the Municipality ; but he held that the plaintiff had no cause of action to 
maintain the suit. He pointed outewhat in fact was true that 

“out of the interest nothing at all has been paid to Government. The interest 
waa received by the Municipality and it has always’ been retained by the Munici- 
pality. ” č i 

In the course of his judgment he also observed that 3 
“if Government choose to makè no grant at all, they are dt liberty to do so; and 
if they choose to make a grant less a particula? sum tos which they consider they 
have a moral daim but to which have no kkal claim that cannot confer any 
eee er E E E S and that ia really 
the plaintiff's case.” 

Their ordeni find themselves in agreroefit with this view. 

It is clear that the First Clase Subomlinate Judge failed, to appreciate the 
true nature of the case. This*may possibly, be due to the fact that the de- 
fendant contended that the iftterest on the fouy lakhs belonged to the Gov- 
ernment. However that may be, the positio? before the Board has been 
made clear by the admissions made by qpunsel, Sir Thomas Strangman 
stated candidly that he cannot contend that the primary educatipn’ grant an- 
nually made by the Government was not a bounty; while Mr. Tucker has 
with equal candour conceded that the Government canñot legally claim the 
interest on the four lakhs or the unspent amount. In their Lordships’ view 
the legal position has been stated correetly by the learned ‘counsel. If the 
position is that the annual primary education grant made by the Government 
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is only a bounty, then it must: follow thattthe Government can make deduc- 
tions from the amount of whateyeg sums they like. This is the basis of 
their resolution: dated January 26, 1923. The fact that the amounts of 
interest which had accrued durjng any period or would accrue in the future on 
the four lakhs or the unspen? balance formet tneasures of the deductions to 
be made from the atnual payments for @rimary education does not by any 
geans show that it wag the intertst, op ‘the grant that the Government were 
séeking to deduct; The amotnts-of interfst are but measures of the deduc- 
tions and nothing morp. The intergst is thefe for the Municipality to colléct, 
and as,the learned Chief Jiftice has well pointed out, the interest was receiv- 
ed by the Municipality and it has aways retained it. 

- The First Clase Subordirlate Judge ahðald have framed the new issue asked 
for by the defeddant ard. coflsidergd the question whether the plaintiff had 
any ‘cause of actfon to maintain the elif ° Their. Lordships hold, agreeing 
with the High @ourt, that the plaintiff has’ no cause of action ; the question 
whether the suit is harred by limitation doeg not therefore arise for deci-. 
sion. - The resfit is that the appeal Jails and their Lordships will humbly 
‘advise His Majesty that it should be dismissed witii coste. : 

Appeal dismisted. 

Solicitors for appellant?” Hy. S: L. Polak & Co., e 

Solicitor tor” respondent : Solicitor, India, Office. 


. ° 
r 


ý _ FEDERAL COURT.” . s 
eooo, 
` Bejg Sir Mauric Gwyer, Kt, Chef Juyie, Mr. Justice Varadacharior omd 
> a O° Mr. Justicg Zafrullakh Khan. 
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e oe t. 
Teng ` © KESHAV TALPADE. * 


i Darii of India Rules, 1939, 1. 25t-aUltra vires—Defonce 2 India Act (XXXV of 


1939), Sec. 2.4 
- Rule 26 of the Defence of India Rules, 1999, is wira vires, as being outside 
` * Federal Court Case No. V of 143.. » vide for, or may empower any au- 
{The material portion®of the, rule thority to make ordera providing for, 
ta ‘set’ out at 45 Bom. L. R. 316. eall or any of the following matters, 
} The material portions of the «ec: famely i 
tion“ are as follows :— .-? r s 
2 (1) The Central Government E E E E 
may, by, notification in the ofi, `e tention in: custody of any person 
cial Gazette, make sych rules ae ap’, reasonably suspected of being of bos- 
pear to sit to be necesgrg or erf- tile eorigin or of having acted, act- 
dient for securing the Selekce of e ing or being about to act, in a man- 
Beitish India, the public safety, thé ner prejudicial to the public safety 
-maintenance of public. order or the è or interest or to the defence of Bri- 
efficient progcution of war; or for ® e tish India; the prohibition of such 
‘maintaining supplies and. services _ person from entering or residing or 
eential to thé life -of the commu- remaining in any, area, and the com 
pelling of such permon to reside 
(2) Without. prejudice to the and remain in any ‘area, or to do, 


generality of the’ powers conferred by ° or abstain from doing, anything ;° 
“wol-scction (1), the fles may pro-- i t : bg 
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the rulemaking powers conferred by e. 2 (3 (x) of the Defencesot Indin Act, 
1939. 
Vauwiry of the Defénce of India Act," 1999, and the Defence of India 
Rules, 1939. 
On September 2, 1939, the Governor Genernf eof India issued a proclama- 
tion that a grave emergency Fak alata ad segurity of India was 
threatened by war. . 
On September 3, 1939, the Govesuor"Gineral potifed that war had broken 
out between His Majesty the Kint-Emperor ande Germany’ 


On the same day, the Governor General tinsied dhe Defence- df India Ordi- 


nance, 1939 (V of 1939) and also tM Referice of India Rules, 1939. ,* : 
On September..29, 1939, the Indjan Legislature endcted the Defence of 
India Act (XXXV of 1939) on the same Jines as Ordinance ,V of 1939, and 
also the Defence of India Rules, 103Q,: By sa 21 pf the Ac Ordinance V of 
1939 was repealed, and the rules.made under the Ordinance werd. to be 
deemed to have been made unger the Act. s 

The applicant Keshav was a petitio’ writer in the B&inbaxeHigh Court 
On August 24, 1942, the applicant while returning to his wprie after taking 
hieymid-day tea was arrested. at about 3-30 p.m. apa. taken Into. onetoiy; 
under r. 129 of the Defence of India Rules, 1939. t, 

On August 21, 1942, the Government of Bombay issuéd an brder (No. S. 
D. V.|471), which ran as follow’: - 

Waxeeas the Government of Bombay ahas recived æ report from the Commis 
sioner of Police, Bombay, that the pérson known zs Keshav Talpade has been ar- 
ae e Com OO aL, eens a re) ae a ee 
129 of the Defence of India Rules, ° e 

ste E 1 aes AG areata Nace lay ee: 
venting the said Keshav Talpade from acting in a manner prejudicial to the defence 
of British India, the public safety, the fnkintenance of public order and -the efficient 
prosecution of the war, it is necessary to make the following order, 

; Now therefore, in exercise of the powers conferred *by sub-r. (4) of r. 129 read 
with r. 26 of the said Rules, the Government of Bombay is pleased to direct— 
(a) that the sati Keshav Talpade be detained until further ordera ; 

(b) that he shall be detained in the Thana District prison until ‘any ‘other 
piace for hila erento is determined By 8 pomnpe em Butt tty undi mibr 
_ (5) of the sald r. 26; and 
(e) that he sball for: the purponge of the Sefutty Prisci Detention Cond 
tions Order 1941 be classified as a Clafe II security prisoner. 
On September 4, 1942, the appiftant was removed to the Thane jail. 
On February 1, 1943, the applicant applied to the High Court for directions 
in the nature of kabeas cor: s, contenfing that the Defemce of India Act, 
1939, and the rules issued know as the Def@oce of India Rulcs, 
ee rs: 
The application was argued before-a fll bench consisting of Beaumont 
C. J, Chagla J., and Weston J. on March Seand 10, 1943. 


M. C. Setalvad and G. N. Joshi "with R. A. Jahagirdor and B. P. Dup” ` 


kar, for the applicant, 
N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader 


M. C. Setalvad, This spl is ip the mature pt Aatas copa 
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raises the question, whether the Defencoybi India Act and the rules made 
thereunder known as the Defence of India Rules are siira vires. 

On the declaation of war on September 3, 1939, a proclamation ‘was issued 
on the same day stating : “a grave emergency exists whereby the security of 
India is threatened by*war. 3° *Thia was followed immediately by publication 
of the Defence of Ipdia Ordinance (V qf 1939). On the same day the De- 
fence of India Rules were published, whigh ‘were’ stati to be made “in er- 
ercise of the powers conferred ty "s°2 @f the Defence of India Ordinance, 
1989 ”. The next step. was the enaciment df ihe Defence of India Act (XXXV. 
of 1939) by the Central Legislaturé on September 29, 1999, pn the lines of the 
Defente of India Ordinance. The prffifible to the Act reciteh : “Whereas 
an emergency has afisen which rendem it necessary «to provide for special 
measures to engpre the publie safety and interest and the defence of British 
India and for thestrial of cgrtain offence è <The Defence of India Rules made 
under the Ordinance are preserved by 8. 2} of the Act, 

It is clear thåt the purpose for which the Act is enacted ia to secure “ the 
defence of Britjsh Tidia” ‘and to ensure “the efficient prosecution of the 
war”: e 261). Now the defence of “ritish India and the prosecution of 
the war are not subjectg on which the Central Legislature is campetent tofle- 
gislate. ° Section 100(1) vf the Government of India Act, 1935, defines the 
powers of the*Legislatures ‘and says : “the Federal Legislature has. . . power 
to make laws with espect to any of the mutters enumerated in List I to the 
seventh schedule to thiseAct.”* The abject of the’ three lists is to mab out 
the whole field of legislative activity, and to divide it into three groups. Take 
the Federal List I. e The items Not 1; 2 afd 3 concern matters connected in 
some way, with war andlefence. There is no mention of war or defence in any . 
of the lists as a subject of legislation. The Defence of India Act is on the 
same lines as the Defence of the Realm Act in England. If we analyse the dif- 
ferent heads in respect of which rules can be made ‘under s. 2, sub-a, (2), thera 
are many which will not be coveretl by any of the entries in the three lists ; 
gee, for instance, “ (xxiv) the requisitioning of any property moveable or 
immoveable.” If we examine the three lists, there is no entry in them provid- 
ing for requisitioning of property. The scheme of the Act is to reserve certain 
powers to the Crown, wifich the Crown may delegate to the Governor General. 
The Indian Legislature is not a Sovereign Legislature. The Legislature here 
has lesser powerte The British Parliament ig the superior legislative authority. 
The power to make peace or war f outside the scope of the powers of the 
Governor General. The defence of Ingia is similarly outside the scope of the. 
legislative’ authority of the Legislafyre in India.eThe Governor General haa 
various executive, functigng but, hàs not the’ power to make war and peace, It 
is clear from the entries in tht three lists that the defence of India and the 
prosecution of war find no mention in them, The Central Legislature is com~ 

to legislate on neithér of these Sibjegts. The order served on the appli- 
cant would ibt be a competent order unlesache Legislature is competent to 
legislate on the defence of India. 

The very enactment of a 2 of the Defence of India Act is outeide the 
legislative sphere of the Central legislature. It professes to provide for 
rules “ for securing the,defence of British India...or the efficient prosecution 
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of war” (a. 2(1)), and authorise the making of rules on 85 dopics, (iv) 
preventing anything likely to asist the enemy or to prejutlice the successful 
conduct of war, including (b) acquisition,*sfoeseasion etc. of information like- 
ly to assist the enemy, (v) preveliting the spreading of false reports to preju- 
dice His Majesty’s relations with foreign powerf, (viii) requiring any person 
to comply with a scheme of def (xxiv) the requisitioning of any pro-. 
perty, moveable or impovafle, and (xxxi) preventing or controlling any use 
calculated to prejudice the deferpe of Béitihh, Indja or the prosecution of war. 
Throughout the enumeratidh of the topics of ruleg powers ate given to deal 
with the two subjects which are outhide th& compefence of the Central Legis- 
lature. The fountain bead of all ealffecty js s. 2(1), ube eee Deve 
scope of the Legislature. 

In the Government of India Act, 1919, there was aspecific provision made 
for the classification of central ang qrovincial subjects (8, 454), and the 
provision as to rules was “made by a 129A. Pursuant to the powers ao 
conferred, rules were framed, known as the Devolfition Ruts. Rule 3 of 
the rules provided that “ for the purpod& of distinguishin$ ‘the functions of the 
local Governments and local legislajwé gf Governors’ proyinc’s from the 
fungtions of the Governor General in Council and the Indian legislature, 
subjects shall im, those provinces be classified in relation to the functtons of 
Government as central and provincial subjects in accordance ith the lista 
set out in Schedule I.” The achedufé to the rules‘contained two groups of sub- 
jects :*1. Central subjects ;°2. Provincial eibjetts. The very first item in’the 
first list runs: “1, Defence of Irfdia, and all matters connected with His 
Majesty's Naval, Military and Air’Forces im India, or with His Majesty’s In- 
dian Marine Service, or with any other force rais&k in India, other’ than 
military and armed police wholly maintained by local Governments.” The 
British Government issued a White Paper as a preliminary, to the present 
Government of India Act, 1935. There in the Federal List, item 1 ran: 
- “the common defence of India in time af an. emergency declared by the 
Governor-General.” Then came the'report of the Joint Committee on Indian 
Constitution Reform, in which the above first item came to be omitted in 
the Revised Lists (Vol. I, part I, p. 150), Tbe reason for this omission was 
thus explained in the Report (p. 147, § 238)*:,“'The*revised Lists aleo con- 
tain a number of changes of gubstamce. Apart from a considerable revision 
of the language of the first five entyes of List {, as they appear in the White 
Paper, which collectively define the ambit &f the reserved subject of Defence, 
the first entry, ‘the common defence of India in time of an emergency de- 
clared by the Governor-General’ has been* omitted entirely? The intention 
of this item was, we understand, to give te Fedeyal Legislature (and, in 
consequence the Governor-Generd] fos the purpeees of his personal legisla- 
tive power) extensive powere «on the lipes of the English Defence of the 
Realm Act. We fully agree that it js esdentfal that such a power should be 
vestedein the Federal authorities, but we are of opinion that it shuld not be 
left to be deduced from a echedule of legislative powere, but should be the 
subject of an express provision in the body of the Act.” The result was the 
enactment of s 102 of the present Act whicli gives power to the Federal 
eS me a re ees 
R4 M è 
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So far awthd subject of Defence is concerned, it ia not td be found in any 
of the legislative fists, It is deliberately omitted from the lists in order that 
specific provision may be made if the body of the Act. Section 102 does not 
enlarge the ambit of .the legislative power. ° 

Look at the other Constijfitions in the British Empire, The British: North 
America Act, 1867, (30 & 31, Vic. c. apes 91, Provides that “the exclusive 
Legislative authority of the Payliamert of*Canada extends” ` among other 
things to “7, Militia, Militagy ayd"Nhvab Service, and Defence.” The Defence 
would require dealing with rights of subjects : it would not cover the area 
of “naval, military And ‘ajr-forces” in Vist I, item 1. It was separately put 
in inthe Devolution Rules. It is.opertte the authorities to dëclare for ‘pur- 
‘poses’ of defence certain aréas as prohibited areas : it may have nothing to 
do with “ naval, militayy and air forces.” Any legislative Act for the purpose 
of securing defegce would be covered priy by Defence. It would ‘cover all 
items necessary to spcure thé defence, but would not be carried out’ by 
“naval, militaty and aif forces,” A specific, provision for defence bas been 
made in the Comhbawealth of Austfalia Constitution Act, 1900 (63 & 64 
Vic. c 12).% $ Section 51 of the Constitution provides : “The Parliament shall, 
subject to this Constitution, have power to make laws for the peace, osder, 
and good governmpent, of the Commonwealth with respect jp : . . (vi) The 
naval and-military defence of the Commonwealth and of thé several states; 
and the control-of the forces’ to execute aff maintain the laws of the Com- 
moriwealth.” Simflarlyp in tht Gévemment of IrMand Act, 1920 (10 & 11 
Geo. V, c. 67) ‘defence appears as a separate subject among the items of 
legislation. Sectiom 4 of the Act provides # F“ Subject to the provisions of this 
Act, the Parliament gf*Southern Ireland and the Parliament of Northern 
Ireland. . "shall not have power to make laws in respect of the following 
matters in parti¢ular, namely :—... (3) the navy, the army, the alr force, 
the territorial fore, or any, other naval, military, or air fore, or the defence 
of the realm... : o 

Reference to the White Paper and the Report of the Jéint Select Commtttes 
is permisible, In In re The Centra} Provinces and Berar ActeNo. XIV of 
1998 Gwyer C. J. said (p. 46) : “ The Proposals for Indian Constitutional 
Reform, commonly kndwn asthe White Paper, and the’ Report of the Joint 
Select Committee thereon are historical fects,-and their relation to the Con- 
stitution Act isa matter of c&mmon knowledge, to which this Court is en- ` 
titled to refer.” - The Privy Gouri also have gone into the history of legis- 
lation and Parliamentary procedure, In regard to the history of legislation 
you'are entitled Yo Jook-at what happened when the enactment was passed, 
especially when, you hey to postie a Constitution Act. On the entries in 
the Lists the inference is irredlstible that “ defence ” is: not a subject on which 
the Central Legislature could legislate. . 

Section, 104 of the Government of indi Act save “The Governor-General 
may by puBlic notification empower either the Federal Legislature or a Pro- 
vincial Legislature to enact a law with respect to any matter not enumerated 
in any of the Lists in the Seventh Schedule to this Act.” Th commana ie 
re ee te ea - 

k -11991 FC. R, 18, ae 
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Section 110 of the Act chow thatthe power of Parliament fo legislate fo 
British India is in no wise affected, The power to legislate Gn defence should 
not have been delegated to the Central Legislature. The eubjects of peace and 
war are éntirely outside the powers of the Central Legislature, specially the 


27 


F.C 
1943 


punea 


EMPEROR 


performance of all acts relating t defence, The *Gmissiow of “defence” from KesHay 
the liats becomes all the morg noticeayle when we find referenees to defence TRUPADE 


made in the body of the Act. bg 

Sections 2, 3 and 7 of the Gavertmelt ‘of, India “Act make it clear that 
certain powers can be delegated by &lfe Crown to the GovernorGeneral. Ser- 
tion 8 defines the exfent of executive authority of the Fedèratipn, and extends 
it over ‘ ‘tribal “areas,” which are ovtside,it legislative sphere. Section 11 
goes on to say: “The functions of dhe Governor-Genetal’ with respect to 
defence and ecclesiastical affairs and with rpepect to external qffairs.. „ehall 
be exercised by him in his djşcretioa, eng his functions in or ig relation to the 
tribal areas shall be similarly exercised.” It shows that,defenge is a subject 
totally outside the legislative sphere, and belongs sblely to fhe Governor. 
General. Section 33(3) (¢) provides that “ expenditure for the purpose of 
the discharge by the Governor-General*of ais functions with.yespect to de- 
fenco’ shall” be,“ expenditure charged on the revenuep of the Federation.” 
Then 8. 34 goes qn : “So much of the estimates of*expenditure as ‘relates to 
expenditure charged upon the revegues of the Federation shall®not be sub- 
mitted to the vote of the Legialaturt.” The scheme of the Act is that defence 
is a subject which the Governor-General tan deaf with by himself. This shows 
that it wascthe intention of the Ag ‘not to coer any power on the Central 
Legislature on the subject of Defence. , Part X of the Act deals with “ Defence 
Services.” Sections 232 and 233 show that the expenses ‘ef defence services are 
reserved for the exercise of special powers by His Majesty. The above 
makes the intention of the Legislature ‘clear to exclude the question of defence 
from the Central Legislature. The position is that we have no entry on 
‘defence in our Lists, as distinguished from the Australian Constitution. 

IL submit next that # I am right in my contention, then the whole of. the 
Defence of India Act is so framed that it is not possible to separate the good 
part of it from the bad one, and the whole Act must go. Section 2 provides 
separate categories for rules, viz. (1) the ‘defence of British India, (2) the 
` public safety, (3) the maintenance ef public order, (4) the efficient prose- 
cution of the war, and (5) maintenance of sufpliea and services essential to 
_the life of the community. Even assuming that the public order may embrace 
many things connected with the public safety, the step between them is very 
wide. It is difficult to reconfle*the power "to requisition property. with any 
of them. The whole trouble i8 that the Defence of India Act is aq exact 
copy of the Defence of the Realm’ Act.* Section 2%in both the Acts is identical 
in its wording. The provisiowt about ‘ ‘tribal area” is wholly outside the 
purview of the Central Legislature. e ° 


{s itpoesible to say of the Defence of India Act that its intra vies portion’ 


can be eeparated from ita ultra. vires portion ? Can you cut up's. 2 into two 

parta on these lines? You may possibly cut up an Act but not a section of 

the Act, ee ee Rambkojan Singhs Sulaiman J. said (p. 
1 11989] F, Ç. R. 198, á 
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213): “ Aslaw which is sltra*vires in part only may thereby become ultra 
vires in whole if the object of the Act cannot at all be attained by excluding 
the bad part, If the offending provisions are so interwoven into the echeme 
of the Act that they are not severable, then the whole Act is invalid”, In 
support of the above twoecdses are cited, >in the first, The Initiative and 
Referendum Act, In re,* Viscount Halqane said, (p. %44) : “These considera- 
tions are sufficient to establish the dliza “vires chamcter of the Act. The 
offending provisions are in sheir.Lordshifie’ Wew so interwoven into the scheme 
that they are fot severable.” In the stend case, Attorney-General for ‘Bri- 
tish Columbia v. 'Altomey-Genefal for a* Lord Atkin said with refer- 
ence*to the Natural Products Mgrketifig Act of Canada (p. 388): “In. 
the first place, it dppears to their Legdships that the whole texture of the 
Act is inextricably interwoven and that neither s. 9 nor Part II can be con- 
templated as existing independently of the provigions as to the creation-of a 


_ Board and the regulation of products. °... In the second place, both the 


Dominion and-British Columbia in their cases filed on this appeal asert that 
the sectiona agw sald to be severable are incidental and ancillary to the main 
legislation.. Their Lordahipe are ef oðimion that this ia true : and that as the 
main legialation is inyalid as being in pith and substance gn encrodcifment 
upon ‘the Provincial rights the sectiops referred to must fall with it as being 
in part.mer@ly ancillary to it.” 

The order servpd on the’ applicant is Bad because it proceed’ on all the 
grounds enumerated if a 21). "TRe true position is that the appficant is 
detained for acta prejudicial affecting the defence of British India or the 
effective prosecutitn of the war.° This the Executive have no power to do. 
If my gybmission, is obtrect, the whole Act is bad, the Rules are bad, and the 
order passed ia bad, If an order ig made for four reasons, two out of which 
are bad, then the whole order is bad. The whole thing is vitiated by reliance 
on motives which are bad, 

N. P, Engineer. The point faised here is concluded by authority. The 
Federal Court of India has held that the Defence of Iffdia Act and the Rules 
frained thereunder are not slira vires: Nikarendu y. Emperor. It is true 
that the arguments advanced now were not presented to the Court in that 
case, but all the same the decision is binding on thia Court under s, 212 of 
the Government of India Act, 1935. Te Allahabad High Court in Emperor 
v. Meer Singk® haa held that a 2 of the Defence of India Act is not wira 
vires. Similarly the Calarfta High Court has come to the conclusion in 
Bimal Protiya Devi v. Emperors that the Act is not slira vires, though it 
was attacked there on the poirt ef its s. 14)? which provides that the Act 
“shallebe in force dung she continuation “of the present war and for a 
period of six months thereafter.”. 

All we ‘are concerned with here-is “legialftive powers,” viidi fome the 
subject-majter of Part V of the Goterrment of India Act” ‘The heading of 
Chap. I in that Part is ‘ ‘ distribution of powers”. The Lists given în Sch. 
VII apply to this chapter. The three lists put together do not exhaust the ~ 
1 [1919] A C 935. 4 [1941] AH, 617, 621) 625. 

2 [1937] A. C. 377. o 5 [12] A. L R Cal 464 

3 [142] A, L R. F. C. 22 ` S 
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powers of the Leglature There is provision "for residual powes of lasie- 


lation” in s. 104, P 

Sede PEA A E A ee ETE 
uncontrolled terms. The only limit put upon them is dealt with in Chap. 
II, which deals with “ restriction’ on legislative ‘pOwere®, Section 100 deals 
with distribution of legislative powe%. Section 102 gives power to the 
Federal Legislature to Rgislate in an epergêncy. Section 104 deals with 
residual powers. The effect of the seftion is that the section goes not apply 
if any subject of legiglation falls whtjin anysof the three, lists ; but where a 
subject does not, so fall, the Governor-General has tf decide whether it ig the 


Federal Legislature or the Provinciaf Legisfhture which can legislate on it. 


During the time the proclamation issfd ‘by the Governor-General under s. 
102 of the Act remains in force, the Federal Legislfiture*has power to legislate 
not only on any of the subjests enuthérdted in the three lists bat even on sub- 
jects outside those lists. All these sections appear under the heatling of “ dis- 
tribution of powers”. The Federal Legiglature haa plenary powers to legis- 
sie oti aniy SA CA Se Trame Or oe Congunition sach s It is not a 
delegated power. . ° 

Section 108 coptains qualified limitations on the powess of the Legislatures 
Neither the Fedgml Legislature nor the Provincial ‘Legialatare can legislate 
on subjects’ there enumerated withoyt the previoug sanction of the Governor- 
General. Section 110 contains abeolute limitations, Secon 109(2) lays 
down that if sanction which is requirpd for particular fegislation is not given 
it does not invalidate the Act if the Governor’Genetal subsequently assents 
to it. There is also provision for the converse case that-Where sanctiqn is 


once given the Governor-General is not theseby precluded from withholding ` 


his eseent to the bill when passed, The issuing of a proclamation is nothing 
but giving of such eanction. If such proclamation is not issued it is tanta- 
mount to not giving of the sanction, and the defect can be cured under s. 109. 
The general powers given by a. 99 are thefe in the Legislature. The lists 
all tend to be exhaust!¥s but they are not necessarily so. This point was 
emphasised by Sir Samuel Hoaresin the ‘course of the proceedings before the 
Committee. The legislative fielda are demarcajed as the Federal legislative 
list and the provincial legislative list; but when a * proclamation iseued 
under s 102 is in force, the lio of demgrcation disappear and the 
Federal Legislature can legislate on any mrpject in the three ‘ists. Section 
104 authorises the Indian Legislature to legislate’ an subjects not comprised 
in any list ; but it goes further and empowers the Governor-Gqneral to decide 
whether the Federal Legislatur? of the Provincjal Legislature should legislate 
on a given subject. This only fdeans the sanctiep of the Governor-General 
to legislate ; and want of such sanction is cured ‘by s. 109, The very fact 
that provision is made in a 104°for “residyal powers” shows that the three 
lists are not exhaustive. Can it be said frùm that that the powers tp Iegislate 
are restficted to the itema in the thfee lists ? 

It is not permissible to the Court to look at the wording of the bill in 
order to construe the provisions of the Act. In Herron v. Rathmines and 
Rathgar Improvement Commissioners! Lord’ Halsbury L. C. said (p. 501): 

“1 [1892] A. C. 498, : 


. THE BOMBAY LAW RitPORTER. , ° [von xav. . 


a E EELE ER AN Ga ec 
is to be construed, I very heartijy concur with the language of Fitz Gibbon 
L. J. that we ‘cannot interpret the Act by any reference to the bill, nor can. 
we determine its construction by any reference to its original form’... I 
think that a great deal of the difficulty witch has arisen in the construction 
of the Act has been due to an à priongpresumpfion that the Act did not mean 
what it said, and that some-erpjanafion Of its prowsions is to be sought ‘for 
other than the plain and ebvieus one rising from the grammatical construc- 
tion of the words,and*sentencys that fit contains. Now,. though I . proceed. 
upon the view* that all flegotiations revious to the Act,or the original form 
of dhe Bill must be dismissed,’ yet It*is quite true that tHe subject-matter 
with which the legislature was deaMag, and the facts existing at the time 
with reapect-to which the “legislature was legislating, are legitimate topics to 
consider in astertainingewhat was tife*object apd purpose of the legislature 
in passing the Actethey did.” In Admfinistrator-General of Bengal v. Prem 
Lal Mullick: the Rrivy Council took the view that proceedings of the Indian 
Legislature Cannot be referred to ag legitimate aids to the construction of the 
Act in wHichethey result, nor cat a dbetion be traced to its source in a correr- 


ponding section of the earlier Act, and then be construed according do the 


circumstances existing at the date of that Act. It-ia deag, that once a docu: 
ment is exScuted, it is nof,.permigsibla fo refer to the negotiations that pre- 
ceded the document or the draft of the” document itself. If the subject of 
Defence be put in tle- Federal lis? it, would comprise so many sftbsidiary 
subjects that jt would éonflidt with other entries in the liste, . 

Under the Gobernment of Inflia Act,“1916, the scheme was that any sub- 


ject that did not fall under the Provincial list fell to the Federal list.” It 


mentioned “peace and good government of the country” (8 55). This 
section does not appear in the Act of” 1935 ; can it be argued that it follows 
therefrom that no legislation can be made under the latter Act for the “ peace 
and good government of the country.” 

In the previous Government of India Act, the objest of classification of the 
subjects into three, lista was administrative gonvenience, and not to demarcate 
the different powers of the lpgislatures. Such demarcation would defeat the 
very object of the Act. ° 

a tees a E o e aa a Co 
tional Refornf Vol. I, part I, p. 147, § 238, that the subject of “the common 
defence of India in time fan emergency declared by the Governor-General ” 
was removed fyom the legislative liet and put in the body of the Act, for the 
reajon that it came in as a measure of emergency, The fact that the “ de- 
fence-of Ind&” dose eot appear in the lis? does not lead to the conchusion 
that it is a.eubject on which legislation is prohibited. Under the 1936 Act 
in view of the subjects comprjeeg. in the three lists it could not properly be 


included jn any of the lists, 6 


Assuming that aome portion of the Defence of India Act ia ultra vires, 

even then the validity of the rest-of the Act remaina unaffected. One test. is, 

whether after excluding such portion what remains ig complete in itself and 

capable of being executed. The ¢est, adopted: in the United States is whether 
`~ e 1 (1895) L. R. 22 L A; 107, 


y 
e s e 
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the good’ par could: be executed without the bad’ part om nher after ef: 
cluding the bad part the remainder couldestand. In Strett on Ultra Vires it 
is said (p. 432, § 184): “ Wheresthe valid and invalid, portions of a colonial 
` statute cannot be separated the whole statute js ulira pires.” Two cases are 
referred to in support of the. * proposition. In* one of them, Fielding v. 


31 


F.G 
1943 


gaa 
EMPEROR 
a 
KESHAV 


Thomas, the good portion of an, Ac¥ was found severable from the bad one. TALPADE 


In upholding the forme the Lord Chayexilér said” (p. 612) : “ Their Lord- 
ships are, therefore, of opinion thats. 20.of thé’ Provincial Act is not wltra 
vires and affords a defence to thé action. elt may bg that se. 30, 31 of tke 
Provincial Ac if ecnstrued literally, gpd apart from their Gontert would be 
ulira vires.” In the æcond case, BrookstBidloks and Waittall Ld. v. Altor- 
ney-General for British Columbia, & similar conclusion was reached. As 
against these in T'he Initiative and Referendum Act, In rè, it'was found im- 
possible to separate the goad part’of @m Act from the bad ofe and the whole _ 
Act was held to be ultra vires. And the case of Attomy-Gergral for British ` 
Columbia v. Attorney-General bf Cangdat shows the grounds on which the 
whole Act was held ultra vires. 8. 

The Defence of odie Act: ia an Cctncateat ar diferit Opie Wiid are 
sevdtable. If ene of its parts is void, the other parts sare not at all affected. 
The Act is perfectly competent to the Legislature qlite apårt from the ques- 
tion whether. the subject of Defence falls under-one item or- another." 

M. Ç. Setaload, in reply. The -wholes poigt is, is thete anything ine the 
Government of India Act, 1935, which confe{s power on the Central Legis- 
lature to enact the Defence of India Act, ; “If the argument of the Advocate 
General is correct, then the Provincial Legislature can, ettact on any subject, 
and sọ also can the Central Legislature provided it does se for the ‘whole of 
British India. 

Section 99 of the Government of India Act defines merely the extent 
of Federal and Provincial Legislatures. The object of the section is to define 
the extent of their authority. It confers no legislative powers at all. This 
is made clear by its sūb-e. (2). It shows to what extent there can be extra- 
territorial legislation. Section "100 confers legislative powers- It confers 
on the Legislature power to legislate bn certain matters and also, prohibits 
it from legislating on certain topics. Sub-secfion (2) confers concurrent 
powers. The section is really the fountainjhead of powers conferred on 
_ legislatures, federal as well as prdvincial.e You must, however, go to the 
legislative “lists to ascertain whether a particular *legialation is good or bad. 
Section 102 contemplates a, grave state of egnergency. ‘The abject of.the pro- 
clamation issued under the sation is to renove the restriction on the Federal 
Legislature imposed by s 10061). [The resfg is*that the ambit*of the 
Federal Legislature is widened: It is nowhere stated that by reason of the 


proclamation the Federal Legislature cae legislate beyond the three lists. - 


Under s. 104 the, Governor Genera? may empower either the -Féderal òr 
Provincial Legislature to enact a law outside the liste. It is only when a 
notification ia made that the powers of the Federal Legislature are enlarged. 
1 [1898] A, C. 600. * 3 [1919] A. C. 95, 
2 [1923] A C 450, 4 [1987] Æ C. 377. 
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Sectioris 108 and 109 have really nothing tọ do with the question here. The 
scheme of s. '108 is that the legislative power ia to be exercised only with the 
previous sancfion of the Governor Generals Section 109 cures only absence 
of previous sanction ip casegewhere such previous sanction is necessary. That 
contingency does not arise here. It would apply in cases where an Act is 
invalid if previous "sanction of the Goyirnos General is not obtained. 

As regards the plenary powers efethesIndian Legislature they are s only 
if they are exexcised within'the’ambit of thé Act. In The Queen v. Bunak: 
Lord Selborne said (p. 904) : “She Indian Legislature has powers erpresly 
limited by the Act of the Imperigh Parijament which created it, and it can, 
of course, do nothing beyond the/“limits which circumscribe those powers. 
But, when acting within those limits, is not in any sense an agent or dele- 
gate of the Iniperial Parliament, but and was intended to have, plenary 


_ powers of legislation; as Idrge, and of game nature, as those of Parliament 


iteelf.” The pawera, therefore, are plenary only when acting within the scope 
of the Legislature.” è e 

The verg effactment of a 104 is mof needed if e. 99 is all comprehensive. 

As regards jfrinciples of interpretation. The principles on which the Federal 
Courtehas acted are ‘the, principles on which the Privy @ouncil alsd has 
acted. See British Coal’ Corporation v. The King? in which*Viscount Sankey 
L. C., in construing an Act, referred to the,Report of the Imperial Conference, 
1886 (p. 623), The fgct remains that item 1 in the list in the Joint Com- 
mittee Report has been pmitted, and the subject of Defence has been deli- 
berately cut out. , It is no answer to say that many lawe which you need 
for defence fall under tiec one or other it@ms in the list. We have the fact that 
in the Constitution Acts of Canafla and Australia as well as in our own De- 
volution Rules the item of defence did, appear as a-separate item, It cannot 
be said that defence is a label which cannot mean anything and that you can 
find authority for it under one or other item in the lists, . 

If you have an Act of Legislature-which is partly ultra vires then you can 
gee whether the part which is good can be separated from the part which is 
bad. But can you’similarly split up a eectfon 2 You cannot say that a sec- 
tion is partly good amd partly bad. ° The question can only arise when the 
Legislature has exceeded its ‘competence, The authority to make rules under 
the Defence of India Act is given by its 8. 2. If you come to the conclusion 
that any part of a 2 is bad, then I submit that the whole section is bad. 
There is no case which say’ that where one part of the section is good and the 
other part of the section is bed, yof can split if up into two parts and uphold: 
its valid portign. And when you dre dealing yith a section which gives power 
to make rules and which is {bund to bg slire vires in part, you cannot say that 
you can strike out some words“from the segtion and uphold the remaining 
part of the section. You cannot have a part of a section which is good and a 
part of the section which is bad. If the'segtion is bad, then all the rules made 
under the section’ are bad. How can you pick out rules which are good from 
those which are bad ? How can you demarcate bad rulea? Such cannot be the 


- functions of the Court. You cannot bisect a section and allocate good and bad 


portions. 2 
1 (1878) 3 App, Cas, 889. 2 [1935] A. C. 500, 
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The decision of the Federal Court in ‘Nikerendu o pater wom 
a decision on the point that arises here. Ip Quinn v. Leathem* Earl of Hals- 
bury L. C. said (p. 506) : “eveyy judgment must be read as applicable to 
the particular facts proved, or assumed, to be proved, since the. generality of 
the expressions which may be found there are nd intended to be expositions 
of the whole law, but goverped andgqualified by the particular facts of the 
case in which such expsestions are to be, fquitd. ... a case is only an author- 
ity for what it actually decides. I @ntirely deny*that it can be quoted for a 
Proposition that may seem to followglogicalyy from ft. Sugh a mode of reason- 
ing assumes that the law is necesearily a logical dide, whertas every Igwyet 
must acknowletige that the law is ndt always logical at all.” We have to see 
what was the contention urged in the @ederal Court case. When a particular 
contention is not raised in a, case, can it be said that the contention is decided 
upon there. Can it be sajd that it Wecides a-comtention Which was never 
raised. The Federal Court is only” bound by its degeion on points decided. 
That Court is not precluded from congjfering afresh whether’the Defence of 
.. India Act can be invalidated og any ofher contention. Sectidn.212 of the 
Government of India Act says that “ #h& law. declared by the Fedefal Court.. . 
shalle .. .be fecqgnised as binding on, and shall be followed by, all Courts in 
British India.” aPrbst then is the law declared by ‘the Federal Court bere. 
Is it held that ‘the whole of the TDefencd of Ingia Act and the Defence of 
India Rules are intr vires? Such a question will nòt bindethe Federal Court 
nor this Court either. You have tp efamine the wole case and see what 
the Court has decided and what facte the Court wis dealing with. 

A piece of legislation can be inYalid on*more groynde ‘than one. K the 
Court has decided only on one ground, thea how is the contention that it is 
barred on another ground barred. The decision only eays that the ground 
urged there did not invalidate the Acf and the Rules framed thereunder. It 
onty saya that the contention is not sound. The decision there is only 
limited to the actual grounds urged there* In a case like the present the 
principle of res fudicateehas no application ; and what is not urged and what 
is not decided cannot be barred ‘The decision must be.gathered from the 
whole judgment. ea aia as aoa KOE PE 
urged at all. 
_ The decision in Emperor V. Meer Singh? doce net deal with the point Which 
is raised in the present case. The reasoning in that case is fot eound. ‘In 
that casey Braund J. said (p. 626): “Statut «cannot be just classified, 
Without examining them, by putting labele on them as a whole and calling 
one a ‘defence’ statute, anoth@r à ‘fiscal’ statpte, a third « ‘ preservation of 
law and order’ statute and s0 férth, and we canne examine thêm so tr-speak 
‘in-buik’. ..The Act and the Rules cteate offences affecting many different 
Heada oF Iesislationy. tack ons of which might Buk for the taconite of 
such a course, have been the subject ef £ separate Act under its apptopriate 
subject.’ That may be so. But We must remember that the Parliament has 
used Defence as a separate item in other constitutions, e.g. for Australia and 
Canada. . . 

1 [1942] A. L R. F. C. 22, “8 [1941] All 617. 

2 [1901] A. C49. , ; . 
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BEAUMONT C. J. This is an applicathbn to the Court asking for an order 
under 8. 491 of the Criminal Paocedure Code in the nature of the issue 
of a writ of habeas corpus in order to quaeh the detention of the applicant 
under r. 26 of the Dgfenc ef India Rules, 1939. The applicant was arrest- 
ed on August 24 last under r. 129, and on August 27 he was detained under 
r. 26. xy 
The contention put forward By the applicant "a that the ‘Defence of India 
Act, 1939, and, the Rules ‘made thereupder, are lira vires on the ground 
that the Act and the Rilles relate to the” Defence’ of India, and under the 
Government of “India Acf, 1935, they ia no power, either in the Central 
or the Provincial Legislatures, foelegidlate in relation to the Defence of 
India. ; - 3 
E EE PEE E AE A E 
ral Legislature has power to make lafe®With respect to any of the matters 
enumerated -ig List 1 ip the Seventh Schedule, that the Provincial Legisla- 
ture has power’ to ake laws for a Pyovince*or any part thereof with respect 
to any of the"matters enumerated inJList IT in the Seventh Schedule, and that .. 
the matters epetified in List III tire Within the concurrent legislative’ powers 
of both the Central and the Provincial Legislatures. Under 8. 1p2 it is provided 
that the Federal Legisldture shall, if the Governor General ge in his discre- 
tion detlared by Proclamation that a graye emergency exists whereby the se- 
murity of India i» threatened, whether by war of internal disturbance, have 
bower to make laws fòr a Province ‘or gny part ‘thereof with réspect*to any 
of the matters enumeratéd i1? the Provincial Legislative List. On September 
3, 1989, the Govémor General issued æ Proclamation under s. 102, which is 
still in force, and the result of that is that the Central Legislature car legis- 
late in respect of all matters covered by any, of the -Lists in the Seventh 
Schedule. But a Proclamation under & 102 cannot confer power to legislate 
on matters not included in one of those Lists, and it seems clear that those - 
Lists were intended to cover thé whole field of legislative effort. The only 
residual power is to be found in s. 104, which enables the Governor General 
by public notification to empower either the. Federal Legislature or a Provin- 
cial Legislature to engct a lay with respect to any matter not enumerated in 
any of the Lists in the Seventh Schedule to the Act. But no notification under 
that section has been issued dealing with the Defence of India. 

Now, it ceftainly is a fact that none of the three Lists in the Seventh 
Schedule includes in terms the Defence of India as one of the subject-matters 
on which legislgtion can be passed.¢ It can hardly be supposed that the omis- 
sion of such an important subject" was accider@al, particularly as the Devolu- 
tion Rules isefled in 4980 under 8. 45A of th®Government of India Act, 1919, 
did comprise as one eubjéct the “Defence of India.” If it be permissible 
to look at the proposals for Igdign Constitutional Reform, commonly known 
as the "White Paper, as was suggested by the Federal Court in In re The 
Central Protinces and Berar Act No. XIV. of 1938, it would appear that the 


,Yeason for omitting “ Defence of India” from the Seventh Schedule was that 


it waa thought more desirable to include so important a subject in the body 
Oh the Ae, Bul the body. c8. the Acl Goes not contain :siny -reference to. the 
e 1 [1939] F. C. R 18, 
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omission, the fact is that there is no expreys power under the Government of 
India Act to legislate for the Defenge of India or the Defence of British India. 
Mr. Setalvad argues that that being 80, 


any [pislation’ which covers the "MP=OR 
Deno Gt il Give rire Med Cat nae Ee cs ede Baia 
title shows, is concerned mainly with ghe Defence of Indias that Act, and the TALPADE 
Rules passed under it>ere ilira vires.” t { am certainly not prepared to *— 


35 


go as far as that.: The expression ‘ ence-of India” ia, after all, a label Beammont CJ.” 


which would cover legislation on aelfrge maynber of*subjgcts of diverse char- 
acter, and a-great pany of the subjects, wilich might fall ufder the general 
label of the “ Defence of India”, whuld.elho fall under other heads in, the 
three Lists in the Seventh Schedule. am not prepared to aay that any of 
the Defence of India Rules, which fall within the‘legisfAtive powere contained 
in the Seventh Schedule, ag -bad,-bécause they-might, particularly in time 
of war, also fall within powers to légialate for the Defence of India 
Section 2 of the Defence of India Ac} provides that the, Central Lefislature 
may, by notification im the official Gazette, make such rules ag*appear to it 
to be necessary or expedient for securfhg the defence of British “India, the 
publie safety; maintenance of public order or the efficient prosecution of 
war, or for mai supplies and, services essentiBh to, the life of the" com- 
munity. That section must y be- conditional an the” rules made 


effect of the section would Be just the etme, if the words were added at the i 


end “eo far as such rules may bẹ Within the" legislative competence of the 
Central Government.” Whether any guch words be expressed or implied, we 
must look to see whether any particular rule, or rules which come in question, 
framed under the Act, falls or fall within the legislative competence of the 
Central Legislature as specified in the’ Seventh Schedule, is extended by the 
“ Proclamation of September 3, 1939. It is apparent, I think, that the majo- 
rity of the rules come within some one or mere of the items contained in ane 
of the Lists in the Sewaath Schedule. It is no doubt possible that some of 
the rules may not come within ayy of the iteme in those Lists, although they 
might come under an item ‘ ‘Defence of India.” But I am quite unable to 
accept the argument that we must hold all the gules Mad, because.a certain 
number of them may possibly be bad. It.ia not really a question of trying 
to separate the valid part of the Defence of Idia Act from the invalid, as 
has been argued. It is a question of so constreing the Act as to. limit its 
effect to such’ powers as are within the competence of the Central Legislature 


which enacted it. That is a cendition which’ must’ necessarjly be attached to. 


-the powers conferred by the Acte - ee» ~e? 

We have to deal in this case with r. 26 of the Defence of India Rules, and 
that Rule provides that the Central Government or the Provincial Govern- 
ment, if it is satisfied with respect to any particular person that with-a view 
to preventing him from acting in any mannet prejudicial to the defence of 
British India, the public safety, the maintenance of public order, His 
Majesty’s relations with forgign powers or Indian’ States, the maintenance of 


peaceful conditions in tribal areas or the effieient prosecution of the war it is . 


necessary so to do, may make an order for his detention.. Now, the power 


` 
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I of the Seventh Schedule, which, enables the Central Legislature to legialate 
as to preventive detention in British Indja for reasons of State connected 
with defence, external affairg, or the discharge of the functions of the Crown 
in ita relations with “Indiaf@ States. So thatthe Central Legislature had un- ` 
occu Cota ae a oot pea eae 
detention in British India for | State connected with defence, although 
there ao exes power in tno teats forthe defence of Bri Indi 
I see no reason, threfor’, for dgubtingsthst r. 26 is valid. This decision is 
in accordance with the flecisiod’ given by a bench of the Allahabed High 
Coust in Emperor v. Meer Singh whdte the Court held that the particular 
rule under the Defence of India Ruletewith which they were dealing, was not 
rendered invalid becaflse of the omission to confer on any legislative autho- 
rity the expres power to, legislate forstie -Defenge of India. 

We are also pressed by the learned Advocate General with the view that 
this quéstion”as to, the validity of the Defence of India Act and the Rules 
made therputhder is not open.to this Court, because the Federal Court in 
Ntharendd V.timperor® upheld the Galidity of one of the Defence of India 
Rules, which they could not have done if the Defence of, Inflia Acts were 
invalid. In that cae this particular point, that “ of India” is not 


' included in The Seventh Schedule or in the body of the Government of India 


Act, was not taken. The Court was considering whether a speech made by 
the appellant fell withth the ferms of one of the fules made under the*Defence 
of India Rules, and they diseflased the matter on the basis that the rules were 
valid, although inf the yesult they’ held that the speech did not come within the 
mischief aimed gt by the rule. The learned Chief Justice, who delivered the 
judgment, noticed that a-constitutional point had been raised, and indeed 
that was necessary in order to confer Jurisdiction on the Federal Court. The 
only constitutional point seems to have been whether a Proclamation under 
a 102. read with 8, 316 of the Government of India Act could confer \legis- 
lative power on the Central Legislature before theesoming into existence of 
the Federal Legislature. That point went fo the validity of the Defence of 
India Act, and the Court rejected it Mr. Setalvad contends that the .deci- 
sion of the Federal Court ought not to be treated as going beyond the actual 
matters before it. Certainly the Court*did not consider any question arising 
from the omiwion from the Goyernment of India Act of any express power 
to legislate for the defenge Df India, but at the same time, if we were to hold 


the Defence of India Act to be imvalid, I think that we ehould be differing 


from the Federal Court, which “we have nð power to do under s. 212 of the 
Government bf IndiaeAct,. However, for the reasons which I have already 
given, I am clearly of opittion that tħe rules are not wholly bad, and that the 


_ Tule with which we are concerned in this cave, namely r, 26, is valid. 


er 


The application is dismissed. * e ` 
CHAGLA J. To my mind the real question that arises for determination is 
whether the Indian Legislature has the competence to confer upon the Pro- 


vincial Government the power to detain a person for reasons of State con- 
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fered with deteacd ae: fr ah aS Sp Public ie, The question 
that we have to decide is not whether the Indian Legislature is competent to 
legislate about the defence of India. In my opinion that raises the question 
of the motive or object of the Legislature. Legigiature may with the 
motive or object of the defence of India on various subjects, but 
that isa question with which the Plo not concerned. * 

The Defence of Indit Act deals with nany subjects, and the question in < 
each case must be whether the Legjlature Bas the competepce to legislate 
about that particular subject. Mr.°M. C, Setalvad fas argued that there are 
certain subject, which may arise in qgnnection with the Défence of India, 
which do not find a place in any of the tħree Lista in the Seventh Schedule, 
but that is a question on which we ar€’not ‘called upoy to pronounce an opi- 
nion on the matter that is pending before us. 


It has also been argued by Mr.“Stivad that it*is not cofmpetent for the 


Central Legislature to deal with defence because it wad expligitly excluded 
by Parliament from the Seventh*Schedwe, and in arguing*this he- has refer- 
red to the history of this particular legislation. Mr. Setalvad ha’ pointed out 
that the subject of defence did find a"place”in the Central Subjects under e. 
45A @f the old of India Act of 1919; į amd when one logks to 
the White Pa one finds that in, the Lists that it “suggested įp Item 1 of 
the Federal List the subject of defgnce fitds a place aè the common defence 
of India in time of an ‘emergency declaredby the Goyernct General. Then 
the matter went before the Joint Select Comnittee, “and it was the Joint 
Select Committee that excluded the,subject of défence from the Federal List, 
and it is very significant to note the reasons which led jhe” Joint Select €om- 
mittee of Parliament to exclude the subject of defence from the Federal List. 
At p. 147 of the Joint Committee Report on Indian Constitutional Reform, 
Vol. I, part I; the reasons are given by the Joint Select Committee : - 

“ Apart from a considerable revision of the of the first five entries of 
List I, as they appear in the White Paper, ch collectively define the ambit of 
the reserved subject’ of Defence, the first entry, “the common defence of India in 
time of an emergency declared by the Governor General’ has been omitted entirely. 
The intention of this item was, we understand, to give the Federal Legislature 
(and, in consequence, the Governor General for thé purpos@s of his personal legis- 
lative power) extensive powers on the [ines of the English Defence of the Realm 
Act. We fully agree that it 1s essential that such a power should be vested in the 
Federal authorities, but we are of opinibn that.it should not be leff to be deduced 
from a schedule of legialative powers, but should fee the subject of an express 
provision in the body of the Act.” ` 

Therefore, it ia clear that whit the Joint Select Committe intended to do 
was not to prevent the Indian"Legislature front,haviy the Sompetence to 
. legislate upon the subject of defence bút, om the contrary, to incorporate in 
the body of the Act itself express power comfesring on the Indian Legislature 
the power to legislate upon defence ; and in order to do so Parliament en- 
acted 8.°102 of the Government of Índia Act. Now a, 102 of the, Government 
of India Act, 1935, provides that on a Proclamation being issued by the 
Governor General declaring a grave emergency the Federal Legislature would 
have the power to make laws with regard to any subject mentioned in the 
Provincial Legislative List, Therefore, the effect of s, 102 would be that a3 
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soon as a Proclamation is issued by the Governor General, the Federal Legis- 
lature would have the power to legislate with regard to any matter comprised 
in any of the three Lists in the Seventh Schedule. Now it is a well-known 
feature of our Constjtutione Act, uplike other Federal Constitutions, that a 
careful attempt was made by Parliament to provide in the three Lists in the 
Seventh Schedule “all the possible sujyectg that either the Federal or the 
Provincial Legislature might have to deg] with and td exhaust all the spheres 
of activity of Provincial of Central Goyernment, Section 104,- which ia the 
residual section, was enacted in grder thef the Governor General might have 
the power to place in the Federal qr, Provincial List any, subject which 
might have inadvertently been omftted from the three Lists in the Seventh 
Schedule or a subject which might atte for administration by the Federal 
or Provincial Government in time to come when Governmental machinery 
might become More complex, But uffddubtedly ¢he intention of Parliament 
was to make the thfee.Lists in the Seventh Schedule as exhaustive as pos- 
sible and to my miad there is no doubt, looking at the White Paper and the 
Report of ¢he Joint Select Committee, that the intention was, by enacting 
a 102 rather tfan by having a sibject™ defence’ in the.Federal List, to give 
to thg Central Legislature the power to legislate with to all the sub- 
jects ; and itwas' untloubtedly intended that in having such power to kegid, 
late thé Central Legislature would have ¢he power to deal with all subjecta 
which might arise when the Central Legislature wanted to legislatg about 
the Defence of India Whether in fach Parliament has succeeded in doing 
so by enacting a 102 or ‘not ‘ss a, different? question. Whether Mr. Setalvad’s 
contention is right* that when one loolts at the various rules framed under 
the Defence of India Act some of them may seem not to be covered by any 
of the three Lists in the Seventh Sch@dule is a much wider question which 
does not arise. But, speaking for myself, I am not prepared to say that 
there ia any subject relating to defence which ie not covered by any of the 
three Lists in the Seventh Scheditle. 

Our attention has been drawn to the fact that thé"item of defence appears 
in the List of Federal Subjects both in the*Constitution Acts of the Domi- 
nions of Australia and of Canada. ° Section 51 of the Commonwealth of 
Australia Constitution Act firovidea that Federal Parliament shall have the 
power to make laws, among gher subjects, for the naval and military defence 
of the Commonwealth and of thesseveral’ States, and the control of the forces 
to execute and maintain the laws of the Commonwealth. Section 91 of the 
British .North America Act proyid& that the exclusive Legislative Authority 
of the Parliament*of Canada extends to all matters coming within the Classes 
of Subjects chumerdidi in that section, and among these subjects $ the 
subject of Militia, Military and Naval Service, and Defence, It may seem 
a little curious that with these models -before them Parliament should have 
omitted to provide for the subject of defence in the Federal List in Schedule 
VII. But when one looks to the Report"of the Joint Select Committee the 
reason. for it becomes obvious. It was only by a majority of one that five 
Judges of the High Court of Australia decided that-the power to legislate 
for defence in the Commonwealth Constitution Act justified legislation on 
the lines of the Defénce of Realm Act, It was in order to avoid the friction 
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Federal Legislature attempted to legislate òp the subject of defence that s. 102 
was apparently enacted so that the Federal Legislature shold have the 


antrammelled power of legislating on all subjectp whether in the Federal or. 


in the Provincial List. ~ 
As far as the question of detenti of a person for reasons of State con- 
cerned with defence or «public order. is*no doubt that there is exprese 


power given to the Central Legislatu®e under Listel of the Seventh Schedule. 
Item 1 of-the List expressly provides;for preventive detention in British India 
for reasons of State connected with defencd ; and án the sesond List (Pro- 
vincial Legialatfve List) Item 1 provitits fer ‘public order. It has been argued 
by Mr. Setalvad that in the order issued by the Government of Bombay four 
reasons are given why it was necessary to make this oler- One was that the 
applicant was acting in a manner.prejuslicial to the defence of British India ; 
second public safety required his ‘detention ; third maintenance of public 
order ; and foserth efficient’ prosecution, of the war, - As I have poirfted out, 
there ie no doubt that it was competent, to the Government gf Bombay to 
detain the applicant on the ground tihi kis detention was qeceteary inas- 
muct» as he was acting in a manner préjudicial to the defence of British India 
and also for the nai of public order. It nfay he that the othér two 
grounds given in the order are not justified by any of the items iff the Seventh 
Schedule, But if the two or even one of the two grounds are justified „as 
coming*within the competetice of the Indian Legislathre, I do not think it 
makes any difference to the validity of the ord if the Government of Bom- 
bay proceed to give further reasons which ate not welllfounded. 

Assuming that some of the Rules made ander the Defence of India Act 
are ultra vires, the question is whether r. 26 with which we are concerned is 20 
interwoven with the scheme of the Acf that it is not-severable and, therefore, 
this rule must fall along with the other rules under the Act which are open 
to challenge. In my opinion the power of detention is an independent self- 
contained provision, and its only connection with the other rules ia that all 
the rules are made for the purpoge of the Defence of Indig. 

I also feel that the question of the validity of the Defence of India Act is 
no longer an open question which could be dacided by us. The question 
arose before the Federal Court in a case decided in Nikarendu Dutt Majum- 
der v. Emperor; and the Federal Court held that the Defence of India Act 
was intra vires of the Central Legislature. It is *qyite true that the Defence 
of India Act was not challenged on the @rownd on which it bas been chal- 
lenged before ua by Mr. Setalwack It is eqpfally true that the Federal ‘Court 
had not the advantage which we have had of listening’to the eble and lucid 
arguments of Mr. Setalvad; but all the same “there is a decision of the 
Federal Court that the Defence of India Agt is inira vires, Under s. 212 of 
the Government of India Act, 1935, once the law has been declared-by the 
FederakCourt, it is binding upon every Court in British India. Mr. Setalvad 
has argued that because this particular point was,not urged before the Federal 


Court, therefore the law has not been declared by the Federal Court. I am- 
afraid I cannot accept that contention. In order to challenge a statute, 
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various ardumentg may be opên to the person who challenges the statute ; 
he may challenge it only on one, or two grounds ; and the Court hearing 
those arguments may come to a ‘particular decksion. But it cannot be urged 
that because the Statute was not challenged on other grounds, therefore 
the decision of the Court $% hot a decision ‘on the validity of that statute. 
It may be that the Federal Court ‘may gome to g different conclusion or may 
revise its own opinion if it wefe to,hear the learned arguments which were 
advanced before us, That de a matter eftirely for the Federal Court. But I 
cannot see how’ in the faes of the expres terma of 8-212 it is open to ue’ to 
a a eee eo 
India Act. 


Under these circumstances I agree With the learned Chief Justice that the 


` application should be Uismixeed: 


WESTON J. F agree entirely with tM Jutigmenb given by the learned Chief 

Justice and have nothing to add. 

The abplicant’s aqunae! applied for gertificate to appeal to the Federal Court. 

Per Curt, Certificate under e. 205 of the Government of India Act 
i . 4s @- %s A 

THE appeal was heard by the Federal Coutt. d : 

G. N. Josi, for the ‘appellant. 

Sir B. N. Mitter, Advocate General of Windia. s 

N. P. Engineer? Advocate Genetal pf Bombay. - ° 

GwYER C. J. In thisscase ‘the appelfagt appeals against the refusal of a 

division bench of the High Court of, Bombay to grant an order under 


„e. 491 „of the Crimftal Procedure Code in nature of a writ of habeas 


corpus in order to secure the release of the appellant from detention under 
an order purporting to be made under’ r, 26 of the Defence of India Rules. ' 
The appellant was arrested on August 24 last under r. 129, and an order for 
his detention under r, 26 was made by the Provincial Government on August 
27. The ground on which the appellant asked for am-order under s. 491 was 
that the Defence of India Act, 1939, and ag a necessary corollary the rules 
made thereunder are wira vires, since the Act purports to relate to the de- 
fence of India, and’ n& powes ìs conferred on the Central Legislature or upon 
any other Legislature in India to legislate on that subject. This is a startling 
contention and, if it is sound; would haye even more startling consequences. 
It ia, therefore, necessary te examine closely the facts of the case and the 
relevant statutory provisions whichehave been brought to our notice. 

The appellarfé states that he was arrestedeby a police-officer on August 24, 
1942, gnd detained in-gustody ; that on September 4 he was removed to the 
Thana jail ; and that he idarned later thal an order had been made by the 
Bombay Goyernment dated 27, which ia in the following terms :— 
“Whereas the Government of Bombay fas received a report from the Commis. 
aloner of Police, Bombay, that the person known as Keshav Talpade has been 
arrested and eommitted to jail custody under sub-rufes (1) and (2) respectively, 
of Rule 129 of the Defence of India Rules ; 

“And whereas the Government of Bombay is satisfied that with a view to pre- 
venting the sald. Keshav Talpade from acting in a manner prejudicial to the de-- 
fence of PORR India, the public safety, the maintenance of public order and 
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“Now therefore in exercise of the powers conferred by sub-rule (4) of Rule 129 1948 
read with Rule 26 of the seid rules, the Gdvemment of Bombay is pleased to ——~ 
direct— ee 
(a) that the sald Keshav Talpade be detainedepntil fyrther orders ; 
“(b) that he shall be detained in the Thana District Prison until any other Kemnay 


pii fee bii aptin ere DG i cetacean oe ae (5) TARDE 
of the sid Rule 26; and 


“ (e) tht he dul for the pupond of "tho Seemdty Prisoners Detention Cond. Ger C.J." 
tions Order, 1941, be classified as a Gjata IT security prisoner.” ? 
The appellant further states that hë is now detaingd in‘the Yeravda Central ` 
. Jail, Poona. ` He denies that he hag @cted,in any manner prejudicial to the : 
defence of British India, the public gafety, the maintenance of public “order 

and the efficient prosecution of war ; on the contyary, de says that he believes °, 
in giving unqualified aid to the efficlgnt prosecution of war. Jt is not disputed ‘ 
that he is in fact detained finder the order to which we bave referred. 

[After quoting Rules 26 and 129, the judgment ptoceeds.],° 

Both rules were made by the | Government unter powers conferred 
by the Defence of India Act, 1939, s241) pf that Act providps tiat \ 

“the Central Government may, by notification in the official Gazette, make such 


rules as appear it to be necesary or expedient for,sẹcùring the defencesof Bri- 
tish India, the ic safety, the maintenance of pubiic orfler or the efficient pro- 
secution of war, or for maintaining „supplies and services eæential to tHe Nfe of 
the commnmity.” = ce e * 


Sub-sdition (2) is as follows -— ., g ° 

“Without prejudice to the generality of the powtrs donferred by sub-section (1), 
the rules may provide for, or may empower any authority ta make orders provid- 
ing for, all or any of the following matters” e 
an ‘they follow: thirty-five pagraba each “Ok h ‘seta duit matte cot 
matters for which rules under the Att may be made. Apart from the gene- 
ral words in subs, (1), paragraph (x) of sub. (2) appears to be the only 
provision in the Act dealing with the apprehension and detention of suspects. 
Paragraph (x) is in thg following terms :— 

“The apprehension and detention in custody of any person reasonably suspected 
of being of hostile origin or of Paving acted, ‘scting or belig about to act, in a 
manner prejudicial ta the public safety or ‘interesteor to the defence of British India, 
the prohibition of such person from entering or riding or remaining in any ares, 
Se E CoO CD eTa to rena RL emain di any. area, Gr tO CO) or 
abstain from doing, anything.” . 

Counsel for the appellant contended that tif Central Legislature had no 
power to enact the Defence of India Act? 1939, at all, becansg the “ defence of 
India” is not to be found afhohg any of the entries in Lists I, II, or III in 
the Seventh Schedule of the Constitution Act. -Thivis no ddubt trua and it 
is plain from various provisions of the Aet that the executive authority of 
the Governor General with ré&pect to defenpe extends beyond matters with 
respect to which the Central Legisletufe has power to make laws’: see for 
example sa. 7, 8, 11 and 12 (or during the transitional period, before Part II 
tontes into force, æ. 312 and 313). ‘We need not enlarge on the general 
scheme of the Act, .which is now well-known; it is sufficient to say that e 
-List I sets out a number of matters in respect of which the -Central Legisla- 
ture has an exclusive right of legislation, List IT a list’ of matters in respect 


Reh. = sa g e: ° 
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of which tHe Provincial Legislétures havl'a similar exclusive right, and List 
II a list of matters in respect of which the Central and Provincial Legisla- 
' tures have a concurrent power of legislatiop. There are one or two entries 
which are indirectly conndcted with defence, such aa entries Nos. 1 and 2 in | 
List I and entry No. 84 in List ITI ; but maħy other entries in one or other 
of the three Lists would clearly enable Ẹgislatioņ of different kinds to be en- 
acted which would in fact be effettive, fôrsthe purposes of defence, Then s. 102 
of the Act provides that, if dhe Governor General has declared by Proclama- 
tion that a grave emergenty existy whereby the security of India is threaten- 
ed, whether by war or intétnal disturbance, the Central Legislature ia to have 
power to makè laws for a Provintesor dhy part thereof with Tespect to any 
of the matters in the Provincial Legistative List. Such a Proclamation has 


> been issued, ‘and accordingly* the Central Legislature has at the present time 


power to make laws with sespect to any matter in any of the three Lista. 

It is plain, we think, that entries in the Legislative Lists can be found 
which wuld justify,legislation on most, matters covered by the general words in 
a. 2(1) of the*Defence of India Act ge well as by the more precise provisions 
set out in sib» (2) with its thirty-five’ paragraphs. The draftsman of s, 2 


(1) appears to have adopted the language of the Pofrers 
fe Aa ey ee ee 
happily,-seein¥ that with the, possible ion of “the maintenance of pub-- 
lic qrder”, none of the purposes which he set out are to be found under 
the same description arfong the matfere comprised in the Legislative” Liste 
Counsel for the appellant; however, contended that legislation purporting to 
be with respect to “the gefence of India $s euch was slira vires the Central 
_ Legialature altogether. So far as we understood him, he was prepared to 
admit that many of the provisions in the Act of 1939-could be justified by 
ane or more entries in the Legislative Lists, if they stood by themselves ; but 
he said that if they purported to be provisions “ with respect'to the defence 
of India” then they were bad. He would not admit that some of the provi- 
sions in the Act might be good, even if others were bad for the reason which 
-we have just given ; for he argued that the Act represented.a single legislative 
acheme, every part of which was so clesely interwoven with every other part 
that it was not possible to sewer the valid from the invalid. This argument 
appears to us to be without any substare. If it can be shown that there 
are provisions im the Act of 1989 which ane not covered by any of the entries 
in the Legislative Lists, then ho doubt they will be open to challenge. It is, 
however, unnecessary in the present ease that we should analyse for that pur- 
pose the Act and the Rules made under it siflow entry No. 1 of List I gives 
the Cenjral Legtslature.im any, event power to legislate with respect to preven- 
tive detention in British India far reafons of State connected with defence 
and certain other specified matters, and we seë no reason why it ia not per- 
missible to treat any provisions witht respect to this as severable from the 
rest of the Act and Rules even if all the Mitter. are bad. We agree off this 
point with the High Court of Bombay. The High Court of Allahabad had 
substantially the same argument addressed to them and arrived at a similar 
conclusion in the case of Emperor w. Meer Singh*, see especially the judgment 
» J [1941] AR 617, 
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asist him. In those Dominions the subject. of “defence” is a matter with- 
in the exclusive competence of the Dominion Peyliamept and the Common- 
wealth Parliament respectively. In the Canadian case. Fort Frances Pulp 
and Power Co. v. Manitoba Fyee Press Co. the queStion was whether 
Dominion legislation cduld be justifpd as a “defence measure even though it ° 
trespaseed on the provincial sphere, and the Privy Council: returned an afir- 
mative answer. A similar concihien. wat reached in Australia : Farey vV. 


roa 


are 
TARADI 


Goer C.J." 


Burvet# ; and, therefore it ia true gay that the Courts hive decided that - 


the Central Legislature has, by implicatidh both in Canada and Australia, all 
the powers of legislating with respect 1 “ defence” which a. 102 of the Cons- 
titution Act has expressly conferred on the Cental Legialature in India.’ 

We, therefore, reject theemain arfufsient addressed to us $n behalf of the 
appellant, and, if there were nothing more in the appeal; we sHpuld dismiss it 
without further discussion. TMere is however, anothen spect of the case, 
which was not argued until the Colrt eiteelf drew the attention of counsel 
to it; for it,seemed to us that it was’ open*to question whethèr r. 26 itself in 
ita Present form was within the rule-making powers conferred by the Refence 
of India Act. it is not within those powers, thén it must be held void 
and inoperative, either in whole q in part ; eee Oreta AAE URE ae 
be similarly: open to challepge. 

The prer conferred cn thesia Goveiniea byw, 200) T ee te 
Act [we leave aside for the momept the more eneral powers in sub-a. (1)] 
ia to make ruled providing for the ‘apprehension and jetention in custody of 
any person reasonably suspected of being of hostile origin or of having acted, 
acting or being about to act, in a manner prejudicial td the public safety or 
interest or to the defence of British India. Under r. 26 it is enough that 
the Central or Provincial Government 
“is satisfied with respect to any particular pérson that his detention is necessary 
with a view to preventing him from acting In any manner prejudicial to the de- 
fence of British India, the publip safety, the maintenance of public order, His 
Majesty’a relations with foreign powers or, Indian States, the maintenance of pesce- 
ful conditions in tribal areas or the efficent prosecution of the war.” 
_‘The references to His Majesty’s wlations with foreign powera or Indian 
States and the maintenance of peaceful conditions in tribal ayeas were added 
to the original rule by Notification dated Augus 3, 1940. It will be seen that 
there is nothing about hoatile origins. . { Reasonably edspected ” implies the 
existence of suspicions for whighsthere is rezonabile justificatitin : but’ by what 
test is the reasonableness of the justification to, be determined ? “Nothing is 
said in r. 26 about“euspicions, rfasonable or otierwise, that the pereon con- 
cerned has acted, is acting, or is about to act in a prejudicial manner ; those 
who framed it thought it sufficient to provide that the Government should, be 
satisfied that the detention is, neseseary with a, view to prevent the person 
concerned from acting in a prejudicial manner. We are compelled therefore 
to ask ourselves two questions : 

(1) whether “reasonably suspected ” in the rule-making power means 
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whether it means suspected on gwounds which are in fact reasonable; and 

. (2) whether a statutory power to make a rule for the detention of per- 
sons reasonably suspected of having acted, of acting, or of being about to act 
in a certain specified way Juatifies the making of a rule which merely em- 
powers Government to detain a person ¢ it,is satisfied that it ia necessary to 
do so With a view to preventing him frgm acting in hat way or in certain 
* other ways also, 

We approach the considerations of these” questions with the anxiety which 
a Court of Justibe must dlwaye feel where the liberty of tthe gubject is con- 
cerned ; but we have at the same time to remember that the country is at war 
and that in war as it ja known toda}? every Government in the world has 
found it necessary to arm itself with powers unthought of and often unknown 
in time of peace? And though it is wefl fo remember that, as was ‘sald in one 
of the judgmegts delivered in a case before this Court some years ago, Courts 
of law ought td abstain from harsh and ungénerous criticiam of acts done in 
good faith by ehose who bear the hurden and responsibility of government, 
especially if times of danger and®crisis; we are not on that account relieved 
from the duty of seeing that the executive government does seek to exer- 
cise powers in excess of those which the Legislature has tho fit to confer 
upon it; however drastic and far-reaching șhose powers may be and however 
grest the emergeney which they ar designed to meet. Nevertheless we must 
“constantly bear in mind the pprpose ofthe powers given, since, to use the 
words of Lord Macmillan’in Liversidge v. Sir John Anderson (p. 252), 
“Tt iş right 80 to i emergency legislation ag to promote rather than-to de- 
feat ita afficacy for the defence of the realm. That is in accordance with a general 
Yule applicable to the interpretation of all statutes or statutory regulations in peace 
time as well as in wartime ” 

In the case just cited the question before the House of Lords was the true 
construction of a regulation made under the emergency powers (Defence) 
Act, 1939. Section 1(1) of that Act is substantially in the same terms as s. 
241) of the Defence of India Act, 1939. Section 1(2) then authorizes the 
making of defence fegulations for a number of purposes, [as s. 2(2) of the 
Defence of India Act thoes], gfid among them “for the detention of persons 
whose detention appears to the Secretary of State to be expedient in the 
interests of pubic safety or the defence gf the realm.” Under this power a 
regulation was made in the following terms : 

“If the of State ‘has cause to believe an: to be of 
RE a a ino ee srs ael in abs preju dal 
to the public safety “or the defence of the realm or the preparation or instigation 
of sucheacts and’ that by tessar thereof it is nepeSsary to exercise control over him, 
he may make an order against “that persorf directing that he be detained.” 

The rest of the regulation [Reg 18B of the Defence (General) Regulations, 
1939] containg provisions covering the same ground as the latter part of r. 26 
of the Defence of India Rules, and there ran be no doubt that the tirafts- 
man of both the Indian Act and Rules had the English Act and Rules before 
him. But there is one very striking difference. Lord Macmillan, after quot- 


ing the terms of the regulation-making power on the eubject of detention 


~o | [1942] A. ÇC. 206, 
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vic has been cited above, obnerth (p. 252) : ` ° 
“There could be no dearer evidence of the, intention of Parliament to authorise 
the abrogation in the public interest and at’ the absolute discretion of the Secre- 
tary of State’of the ordinary law affecting the liberty of the subject. .A perusal of 
the whole act and of the subsequent Act of 1940 is pufficient to satisfy any reader 
of the extraordinary interferences with the citixen’a most cherished righta of person 
and property which, in the vjew vjew of Pgrliament, may be necessary and proper in 
the present grave national danger, ° Ig-tonsidesing the interpretation of the regu- 
lation authorizing the Secretary of Ste tò make detention’ orders I therefore bear 
in mind that Parliament expresely contemplated that he should eby regulation be 
empowered to do so at hia absolute’ discretiol. . In the next place it is relevant 
to consider to whom the emergency of detento is confined, The statute 
has authorized it to be conferred on of State, one of the high gfficers 
of State who, by resson of his position, @ entitled to public confidence in his capa- 
city and integrity, who ia answerable to Parliament for dis conduct in office and 
Meher a igen E Phar he in a question pf interpreting the 
acope of a power it is obvidus that de discretionkry power may more readily 
be need to Bave ben confined to one who haa Mgh uy op greve rapon 
sibility. ” 
Other noble Lords who tool: part in the cave alao emphasized the, significance 
of the language which Parliament Hd ustd in giving the regul#tion-making 
power. Thus Maugham (p. 219) : 
* There can be no presumption applicable to À regulation made under -this 
extraordinary power that the Hbecty of the person in question wil not .be inter- 
fered with, and equally no presumpfion that the detention must not be made to 
ee ae eee ie ee eee eee 
of the Secretary of State” 
aed wena bond Rodeo ar oe A-2. In thee circumstances, the House of 
Lords, with the exception only of Lord Atkin, whe» ddivered a dissenting 
judgment, found no difficulty in holding that a regulation made under the 
Act giving the Home Secretary power to detain any pereon whom he has 
reasonable cause to believe to be of hostile origin or associations or to have 


been recently concerned in acts prejudicial to the public safety and ao on only 
required the Secretary of State himself to be reasonably satisfied. Lord Mac- 
millan puts the question in this way (p. 248) : 

“Doea this (the Regulation) mean that the Secretary ol State must have siih 
cause of bellef regarding the relevant facts as a Court ofẹlaw would hold sufficient 
to induce belief in the mind of any ordinary reason®ble man? Or does it mean that 
he must'have such cauæ of beHef as*he himself deems to be réasonable? To re- 
-quire that a cause of belief shall be, reasonable "necessarily implies a reference to 
some standard of reasonablenese. Is the standard ef reasonableness which must be 
ee a a 
or is it the peraonal standard of of State himeelf deems reenson 
able? ee ee ee a ee ee 
- , In the former case the reasonablfngss of the cause aphich® the Secr@tary of State had 
for his belief may, if challenged, be exarhined by a°court of law in order to deter- 
mine whether he had such cause of belief as would eatisfy the ordinary reasonable 
man and to enable the court to adjudicate” of this question there must be dis- 
closed, to it the facts and circumstanges which the Secretary of State had before him 
in arriving at his belief. In the latter case it is for the Secretary of State alone to 
decide in the form of his own conscience whether he has a reasonable cause ‘of beltet 
and he cannot, if he has acted in good faith, be called on to disclose to anyone the 
facta and circumstancea which have induced his belief or to satisfy anyone but him- 
self that these facts and circum#tances constituted a reasonable came of belief.” 


«stile BÒMBAY LAW REPORTER. [vot xtvt. 
] 


It may b& that the draftemar of the Inffian Act and Rules made theremder 
intended that s. 2 (2) (x) and 1, 26 should have an effect similar to that 
which the Hause of Lords have’ now attributed to the Emergency Powers 
(Defence) Act, 1939, and Regulation 18B. It may be so; but he has used 
different language. ‘There $ in the Indian Act no trace ofan intention that 
any particular pereon or authority d exercise the power of detention. 
On the contrary, the selection of who are to-exercisd this most im- 
* portant and exceptional power is left tobe decided by the Rules themselves 
(ie, by the exécutive which makgs the fules). The vast area of the Indian 
sub-continent, the wholly @iifferent problems of governmegt which are to be 
found there, and the existence ofelgven provinces in addition"to the Central 
Government, besides other subordinatesgoverning authorities, no doubt made . 


` it a more difficult task? to select in advance an individual or individuals in 


whom these powers might be vested, asewas dong in the United Kingdom ; 
but, 80 far as we cam see, there is nothing’in the Act to prevent these powers 
being vested if-any or body, howeversinaignificant or subordinate. It 
eee ee 
Secretary to demin any person if he’ thinks it expedient to do so for a num- 
ber of specified Teasons ; it is another thing altogether to confer a similar 
power"on any persog wim the Central Government maygby rule choose 
to select, or % whom the Central Government may by rule give powers for 
the, purpose, 

We are therfore late withtut any® auch guidarice as the House of” Lords 
had in the Liversidge case whet we find Ouyselves called on to decide whether 
it is gnough that the authority which ig fo be given the power of detention 
under the rules should’ satisfy itẹlf that the suspicions which it entertains 
are reasonable. If the words in 8. 2 (2) (x) were “the apprehension and 
detention in custody of any person suspected by the apprehending or detain- 
ing authority on grounds which appear to them to be reasonable”, no diffi- 
culty would have arisen ; but no euch formula is used. But, even if we are 
to read the words as though they ran “ the ‘apprehension and detention in cus- 
tody of any person, reasonably suspected by, the apprehending or detaining 
authority,” that does not seem to ug necessarily to imply that the autho- 
rity’s own belief in the reagonableness of their suspicions is not open to 
challenge. It might well be argued thateaince the apprehending or detaining 


authority couldebé any person’in India whom the Central Government chose 


to select when if framed itp rules, it can neyer have been intended that any 
person could be detained without trial and by mere executive act unlese there 
were reszonable“grpunds in fact for suspecting, that he had brought himself 
within the scope of paragraph (x). - 

It will be said that the Cêntra] Government must be trusted only to make 
any rules ‘vesting this power in-responaible persons or authorities. The Cen- 
tral Government has in fact vested them, in itself and in the Provincial Gov- 
eyjnments, that is to say, the Governor-General-in-Council and the Gowermor 
and those who advise him, whether Ministers or other. In the United 
Kingdom the number of persons detained under Regulation 18B, according 
to public statements ‘made from time to time, has not been so large as to 
take it impossible for the Secretary of State to consider personally each case. 


e - 
- : 


- 
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other hand have been, comparatively speafing, very large ; and it is difficult 
to suppose that the Governor-General-in-Cotincil or the Governors with their 
“advisers have always been able to give their pergonal attention to each case ; 
- go that the consideration of thé facts must have*been feft in very many in- 
stances, to put it no higher, to . sometimes ‘no deubt highly placed, 
but not necesgarily so. + In these ti those in whom the legal right 
to detain is vested might not ‘alwys find it easy to form an opinion of 
their own whether the person apprehended gr detained is reasdnably suspected 


or not. If this be go, it would certainly seem thatthe more natural construc- 7 


tion of the words of paragraph (x) that there must be suspicions which are 
reasonable in fact and not merely suspicions which some as yet unspecified 
person or authority might regard as reasonabler ° 

We do not however thipk it nesessary to-erpręss a finab opinion on the 
difficult point of construction invotved in the first of the two questions we 
have propounded, in view of tke answer which we lind, guredives compelled 
to give to the second. The second question was whether a gatutory power 
ein male foe Mie ences taas mraotibi baiete af hivi 
acted, or acting or being about to act in a manner prejudicial to certain epe- 
cified mattera jiptifies the making of a rule whictr empowsra to 
detain a pereon if it is satisfied that it is necessary to do so With a.view to 


40 


F. C. 
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prevent him from acting in a manner prejudicial to any,of the matterg eo 


specififd, or to any-of certdin other spetified mattere`às well. We need hard- 
ly point out the divergence betwpen r. 26 dnd paragraph (x) of a 2(2) 
of the Act, which is clearly intend&d,to be the authority for making the rule. 
The Act authorizes the making of a rule for the deterftion of persons reason- 
ably suspected of certain things ; the rule would enable the Central Govern- 
ment or any Provincial Government to detain a person about whom it need 
have no suspicions, reasonable or unreasonable, that he has acted, is acting, or 
ig about to act in any prejudicial manner af all. The Government has only 


to be satisfied that with a view to preventing him from acting in a particular 


way it is necessary to detain hjm. The Government may come to the con- 
clusion that it would be wiser to take.no risks, and may therefore subject a 
person to preventive detention against whom ‘tere is*no evidence or reason- 
able suspicion of past or present prejudicial acts, or of any actual intention 
of acting prejudicially ; and Rule 26 gives it fower to dò sœ We can find 
nothing in paragraph (x) which justifies’a ruledn such terms. The Legisla- 
ture might have conferred upon-the Ceutral Government the power of mak- 
ing a rule as wide as this, byt we are clegf that it has ngt Yet dont so. “A 
rule made under existing statwtory powers can only opnferaeright tq detain 
those persons who fall within the sospe of parigraph (x), that is, persons 
reasonably suspected of the things mentioned in that paragraph. There is no 
power to detain a person because jhe Government thinks that he. may do 
something hereafter or because it may think that he is a man likely to do it; 
he must be a person about whom suspicions of the kind mentioned in the 
paragraph are reasonably entertained. The Legislature having set out in 
plain and ‘unambiguous langudge in paragraph (x) the scope of the riles 
which may be made providing for.apprehension and detention in custody, 


ef 
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it is not petmissible to pray ih aid the mbre general words in e. 2(1) in order’ 
to justify a rule which so plainly goes beyond the limits of paragraph (x); 
though if paragraph (x) were nof in the Act at all, pethape different considera- 
tions might apply (see Rex v. Halliday). It may be that the Government 
has only made deterftion orders in the case*-of persons who are reasonably 
suspected in the manner required by paragraph (x), but that is immaterial ; 

the question i bat what the Geverummbt ave in tact done under the role, 


: ee 


so to interpret the rule as to restyjct its Operation to the suspected persons of 
paragraph (x).. We are eompelied therefore to hold that,r, 26 in its present 
form goes beyond the rule-making povfets which the Legislature has thought 
fit to confer upon the Central Governagent and is for that reason invalid. 
We have already drawn attention to the addition made to the rule m 1940, 
which empowers Government to detainepersons with a view to preventing 
them from acting ina manner prejudicial to “ His Majesty’s relations with 
foreign powers.or Indiah States and the maintenance of peateful conditions 
in tribal areas,” These additional words are clearly suggested by entry No. 1 


- in List I of the Legislative Lists, avMieh authorizes the Central Législature to 


legislate with respect to preventive detention for purposes connected with de- 
fence 4nd the other matters-which we have just mentioned. can be no 


‘doubt therefdre that it was competent for the Central to confer 


a power to make jules with Tespect to preventive detention in connection with 
all these matters ; but # senla to 'us*very doubtfll whether it can as*yet be 
said to have done so. It-has 4onferred fhe power to make rules with respect 
to detention for puqposes connected With defence ; and from the express men- 
tion of defence alone Ñ paragraph (x), it seems to follow that no power has 
been conferred to make rules with respect to detention for purposes connect- 
ed with these other matters as such, which it is plain that the language of entry 
No. 1 of List I regards as in a separate category from defence. We are 
therefore disposed to think that rp 26 would be in any event beyond the rule- 
making power which has been conferred, so far as regards the addition made 
to it by the Notification dated August 3, 1940 ; but having regard however 
to the view whicti we take of the rule,as a whole, it is unnecessary for us to 
consider whether or t what,éxtent the addition is severable from the rest 
of the rule. « 

We think ite right to refer” to certain, observations made by one of the 
learned Judges (Chagla J.) in the Court below. He says this (p. 39 ante): 
“As I have pointed out, there is ng doubt that it was competent to the Gov- 
cmment of Bom&y to detain the applicant onthe ground that his detention waa 


necessary h fis he was acting In a manner frejudicial to the defence of Bri- 
tih India and for tH maghtenance of public order. It may be that the other 


_ two grounds given in the order are not justified by any of the items in the Seventh 


Schedule. But if the two or even qpe of the two grounds.are justified as coming 
within the competence of the Indian Legjslature, I do not think it makes any 
difference to the validity of the order if thee Government of Bombay proseed to 
give further reasons which are not well founded.” 


We doubt whether this is a correct statement of the law. If a detaining 
authority give four reasons for detaining a man, without distinguishing bet- 
1 [1917] A. C, 260. 
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never be certain to what extent the bad reasons operated on.the mind of the 1943 
authority or whether the detention order would have been made at all if only =~ 
one or two good reasons had been before them.’ ee copfess that an order in EMPEROR 
the terms of that under which the appellant in the prent case has been eee’ 
detained fills us with uneasiness. «It Fecites that the Govetnment of Bombay TALPADS 
“ig satisfied that, with'a view to pipventing the said Keshav Talpade from — 
acting in a manner pyejudicial to the defence of British India, the public Gwye GJ. 
_ safety, the maintenance of public *order arti the efficient prosecution of the 

~ war, ” it ia neogssasy to make an ordeg of detention against him. This reads 

like a mere mechanical recital of the language of r, 26. We do not know the 
evidence which persuaded the Governnfént of Bombay that it was necessary to ! 
prevent the appellant from acting in a manner prejudicial to the defence of 

British India, the public safety, the fnfintenance of* public orter and the effi- 

cient prosecution of the war ; but we may be forgiven fdr wondering whether 

a person who is described as an*authoried petition writareon the Insolvency 

side of the Bombay High Court was really as dangerous a cimracter as the 

recital of all these four grounds in the"order" of detention suggests. ` The order 
doea*nothing to e the apprehension we have already expressed that in 
settee. Vid in a E E a a 
opportunity of applying their minge to the facts of every case which comes 

before them. Sed ° ° 


Our attention was drawn in the course of the argument to section 16 of the 
Act. Section 16(1) provides “no ‘order made in exercise of any power con- 
ferred by or under this Act shall be chilled in question fa any Court”. We are 
clearly of opinion that where the order is made under or by virtue of a rule 
which is invalid and therefore of no ferce or effect, the order is a nullity and 
s. 16(2) has no application. 

We recognize that our decision may be a,cause of inconvenience and pos- 
sibly of embarrassment, even though temporarily, to the executive authority. 
We regret that this should be so, especially in these difficult times; but we 
venture to express an earnest hope that, greater care may’ be taken hereafter 
to secure that powers of this extraordinary kin? which may affect, and indeed 
have affected, the liberty of so many.of the King’s subjects in India, may be 
defined with greater precision and exactitude, é as to reduce,to as small a 
compass as possible the risk that persons inay find themselves apprehended 
and detained without legal warrant. ` 

The appeal will be allowed and the case” remitted to the “High Court of 
Bombay with a direction to the Court to dispose of she appellant's applica- 
tion in the light of the observations made jn otfr judgment. 


'[NOTE. The Government of Bombay applied to the Federal Court for 
leave to appeal to the Privy Council. ‘The case came up in due course before 
the High Court on May 7, 1943, and was heard by the same full bench. 
Beaumont C. J. and Chagla J. referred the case back to the Federal Court 
“with a request that they will be so good as to comply with the terms of s. s 
209(1) of the Government of India Act, ahd make a declaration as to the 
OA BIE Fe SDS ah Se Ores ep peal Aare: Weaton J. 

R.7. ° ` s 
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matter is that the petitioner shoyld be released.” The case was then beard by 
the Federal Court on May 31, 1943, wheneVaradachariar Ag. C. J., Zafrullah 
Khan J., and Rowlapd J. gedered a return gf the papers to the High Court, 
observing : “ After all the power to issue a writ in the nature of habeas corpus 
is a high peivilege’which the Legislaturg hap entrusted to the High Court and 
it seemed to us only fair that the discfption to suggest the most convenient 
* course to.be adopted should be'left to that Court. Nothing that has since hap- 
pened has caused us to change dàr opinidh in this respect. It will be for the ` 
High Court to adopt the Course it deeg most convenient án the circumstances 
of the case, in the light of the f observations.” The case was heard once 
more by the Bombay High Court on Juhe 25, 1943, and on July 2, 1943, Beau- 
mont C. J. and Chagla J. discharged tha rule and diemissed the application, 
Beaumont C. Jremarking : “In my opinion the decision of this Court in Em- 
peror V. Prabhakar Koxdaji Bhapkar! governs this case, and we must accord- 
ingly onca again discharge the rule, da so d&ing I must not be taken as indi- 
cating anysopmion upon the merits ef the applicant's detention, about which I 
ey aan If the Governmest of Bombay choose to release, him, that is 
their business.” Weston J. again differed and held | “I think there- 
a Aas particular case the validating Ordinance be of no effect 
and that the ‘effect of the decision’ should be an order of the release of the 
petitioner ”. Thesapplicant again gbtained leave to appeal to the Federal Court, 
and lodged his appeal there on, August 19, 1943. On the same day the appli- 
cant was eet at liberty by the’Governmentsof Bombay. On November 1, 1943, 
the Federal Court (Sgans C. J, Varadaehariar and Zafrullah Khan JJ.) beard 
the appeal filed by the applicant and dismissed it in view of his release ; and 
for the same reason rejected the application made by the Government of Bom- 
bay.——Ebs. | 


. FULL BENCH*CRIMINAL REVISION: 
Beir Sir John Batumo, Kt., Chief Justice, Mr. Justice Chagla, and 
Mr, Justice Weston. 
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e PRABHAKAR’ 'KONDAJI BHAPKAR.* 


Defence of India (Amendmgit) Ordinance, XIV of 1943—-Vatidity—Retrospective 
Ordinance—Ordinance amending Act of Legislatwre—" Shall be deemed always 
to have b¥en’—Interpretatioh.P ending cedings—Govearnment of India 
Act, 1935 426 Geo, Y, c. 2), 9th Sch., Sec, 

“Ordinance XIV of 1948, passed by the Governor General, under a. 72 as eet 
out in the ninth schedule to the Government, of India Act, 1935, has, under the 
section, the like force of law” aB ay Act paseed by the Indian Legislature. It 
is, therefore, valld though retrospective fp ite effect, and though it amends an 
existing Act of the Indian Legislature. 

_ The words “the following clause shall be substituted, and shall be deemed 
always to have been substituted” in s. 2 of the Ordinance mean that the new 

1 (1943) 46 Bom. L. R. 60, F. B- * Criminal! Application No. 193 of 
: : ` 1943. 


YOL. XIL] . THE BOMBAY LAW RRPORTER. - l $i 
i 
dise is oubantotai, and the old claies Eror theante ol die inception dy bo H F. B. 
read in the form of the substituted claus ~ 7 -B8B 
‘Gecion 3 of the xdinanos aria o oa Tag A It forbids the — 
Court to allow an order to be called ip question merely because r. 26 of the De- EupeRoR 
fence of India Rules, 1939, gæs beyond the powere cofiferred by the Defence $. 


of India Act, 1939, when the rule was framed. . PRABHAKAR 
: Koepayr 


VALIDITY of Ordinance XfV of 1988. * BHAPKAR 
The applieni wea a niade piine at Manat „On August 7, — 
1942, he was arrested under an order issuedęby the District Magistrate of Ah- 
mednagar under r, i e a a ` 
tbe Nasik Jail? 

On April 22, 1943, ihe Pedini Gou held da Emperor, Keshav Toipadet 

that r. 26 of the Defence of India Rules, 1939, was stira vires. ` d 
On April 26, 1943, the applicant applied for a wit in the mature of kabeas 
corpus, under-s. 491 of the Criminal Procedure Code, 1898, for an order 

that he be st at liberty, on the ground that r. 26 of the, Defence of- India 

Rules, 1939, under which he was kept lp detention bad been dtegared sit 

‘vites, ° 

On April 28, 1949, the Governor General reciting that ‘ E ET 

arisen which males it necessary further to amend the Defesce of Indié Act, 

1939” and “in exercise of the conferred, by sectio 72-of the 
Government of India Act, as set ofit in the ninth Schedulg to the Govegn- 

ment of India Act, 1935,” ptomulgated @rdinante XIV of 1943, the material 
provisions of which were as follows :— gee s ‘ ; 

2, For clause (x) of sub-section (4 „of section 2 of the Dpfence of India, Act, 
1989 (XXXV of 1939), the following clause shall be substitiifed, and shall be, deemed ° 
always to haye been substituted, namely :-— 

“ (x) the apprehension and detention jn custody of any pereon whom the autho- 

-rity empowered by the miles to apprehend or detain as.the case may be suspects, 

on grounds appearing to such authority to be reasonable, of being of hostile origin, 

or of having acted, acting, being about to act, or being likely to act in a manner pre- 

judicial to the public safety or interest, the defence of British India, the mainte- 

nance of public order, His Majesty's relations with foreign powers or “Indian 

States, the maintenance of peaceful*conditions in tribal areas or the efficient prose- 

cution of the war, or with respect to whonf such ayithority js satisfied that his ap- 
prehension and detention are necessary for the puspose of preventing him from 

acting in any such prejudicial manner, the prohibition of such person from enter- 

ing or residing or remaining in any area, or the confpelling of such person to reside 

and remain in any area, or to do, or abstain frdm dojng, anything. 

3. For the removal of doubts it is hereby enacted thit no order heretofore made 

against any person under rule 26 of the Defd&ce,of India Rules shaj! be deemed to 

be invalid or shall be called in qyeBtion an the ground merely that the said rule 
purported to confer powers in excems of the powers that miget at th® time the rule 

was made be lawfully conferred by ‘a rule made’ or*deemed to have been made 

under 8. 2 of the Defence of India Act, 1939.” ' 

The appeton was beard by bk Emin of Benum C. J, 
Chagla J. and Weston J. 


G. N. Joshi and V. K. Chhatrapati, with R. ‘A. Johagirdar, B. G. Thakor 
and K,'S. Daundker, for the accused. ° 
Sir Jamshedji Kanga, with B. G. Rao, Government Pleaider, for the Crown. 
1. -(1943) 46 Bom. Li R. 22, Fc. 
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BEAUMONT C..J. This: in an: application’ to the Cort an tine Enay 
be declared that the applicant is illegally and improperly detained in the Cen- 
tral Prison at Nasik Road, and that thia, Court may be pleased to issue a 
direction in the nature of kgbeas corpus, and set the applicant at liberty. 
The applicant was detaified on August 7,°1942, under r, 26 of the Defence 
of India Rules. For the purpose of tila application we must accept the con- 
tention that the Federal Court*has’ or ‘April 22 last decided that Rule 26 of 
the Defence of India Rules ig invalid, and in consequence of that decision 
the applicant’ presented this petition on ,fepril 26. But on April 28 an Ordi- 
nance was passed by the’ Governor which was designed to overcome 
the difficulties created by the detiaton df the Federal Court. “That Ordinance 


, Tecites that “an emergency has arisfa which makes it necessary further to 


amend the Defence of Indi Act, 1939,” and then “in exercise of the powers 
conferred by s? 72 of the Government 8f “India Act, as set cut in the Ninth 
Schedule to the Government of India Act, 1935, the Governor General is 
pleased to make aņd promulgate the, following Ordinance ”. Sub-section (2) 
of e. 1 dirgcfs that the Ordinance shall come into force at once. Section 2 pro- 
vides thaf “for clause (x) of @ub-ettion (2) of section 2 of the Defence - 
of India Act, 1939, the following clause shall be substituted, and aball be 
deemed always to have Been substituted.” Then the eubstited clause is set 
out. Section 3 provides : A 

doe be reon os die iy Laa ei tnat ao ade ae anee 
against any pereon undêr rule 26 of tHft Defence of India Rules shall be dtemed to 
be invalid or shall be caed if question On, the ground merely that the said rule 
purported to confer in excess of the powe that might at the time the said rule 
wae" made be lawfullye‘tonferred by a rile made or deemed to have been made 
under section 2 of the Defence of India Act, 1939.” 

It is argued, in the first instance, that that Ordinance goes beyond the 
powers of the Governor General under s. 72 of the Ninth Schedule to the 
Government of India Act. But there is really no substance in that point. 
Under that section thè Governor General may, in cases of emergency, make 
and promulgate Ordinances for the peace and good government of British 
India or any part thereof, and any Ordin%nce so made shall, for the space 
of not more than six months from’ its promulgation, have the like force of 
law as an Act passed by the Indian Legislature. That is the material part 
OE econ, Ami the lmitadon of ede months hae pest rinore Dy ime S9 
& 4 Geo. VI, c 33. 

It is eaid that the Goternor Gegeral cannot pass a retrospective ordinance. 
But as this Ordinance is to have the like farce of law as an Act passed by the 
Indian legislgtufe, and it has ot been disfted that the Indian legislature 
can ‘pase a retrospective Agt, there sgems to be no force in that contention. 

Nor is there any force in the contention that the Governor General cannot 
amend an existing Act of the*Ifidian legislature. The same reasoning applies 
to that. The Indian legislature can gmend an Act, and, therefore, the 
Governor General can under s. 72. This Court very recently upheld a re- 
topei va Orainane made Bye tne Govan. Geral my impio Y, Shree- 
kant Pandurang Ketkar:. 


1 (1943) 45 Bom. L. R. 323, 3, 
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The Ordinance is open, I think’ to certaim verbal critjciame, It says : F. B. 
“the following clause shall. be substituted, and shajl ‘be deemed always to 2 
have been- substituted.” Obviously if it-had always -been substituted, then : 
there would be nothing for: which it could have been substituted. But the 

words clearly ‘mean that the néw clause is substituted’ and the old clause PpasmaxaR 
from the date of its incéption is to 4e read in the formeof the substituted KONDAJI 
clause. I.do not think that any éthef*meaniftg can be attached to the words BUAPKAR 
“shall be deemed always.to have Been substituted.” - So one his to read asenna C, 
clause (x) of sub-a (2) of-a, 2 of the Defgnee’ of India Act as having from 

ite inception been jp the-forth of the substituted cause. Reading it in that . 
form, the diffictities which the. Fedérfl-Goart pointed out, that Rule 2§ did 

not come within that paragraph as it griginally existed, were overcome. The 
amendments seem to cover all the grounds relied -upor by the Federal Court, / 
We aleo have s 3, which gays tiatah order made against ay person under 
r. 26 of the Defence of India Rules, that is in this qise the onder of August 
7, 1942, shall not be called-in question,on the ground merely that the rule 
purported to confer powers in excess of,the power that mighf at the’ time 
the rule was, made-be lawfully: conferted bf a rule made or Seented to’ have 
been*made under aéction 2 of the Defence of India Act. Mr. Joshi contends 
that that provisia cannot apply to proceedings pendihg et the time when the 
Ordinance was passed. ‘But the yorda are“ ‘called in question,” and it is 
obvious that the order of detention made againgt the applicant is’ being called 
in question’ today, and will ‘continue,to be called in question until this appli: 
cation is disposed of one way or thg other. I dé not see any reason whatever 
for siying"that s. 3 of the Ordinante does-not apply dp petiding proceedings. 
It is to be noticed that the words of section 3 are controHed by thé adverb 
“merely.” Tt is obvious that a rule which went beyond the legislative powers 
of the Indian legislature’ could be called in -question, and no Ordinance could 
provide to the contrary, betause that would indirectly confer upon ‘the Gov- 
ernor General powers which he does not possess. But we are forbidden to 
allow the order to be cafled in question merely because r. 26 goes beyond the 
powers conferred by the Defefe of India Act when the rule was framed. 
That is exactly what the applicant is asking wa to dq, There is no sugges- 
tion that the new rule goes beyond the legislative powers of the Indian legis- 
lature or.Governor ‘General exercising- thode powere under” a. 72. 

.I bave no doubt, therefore, that the Ordinancg does preclude us from mak- 
ing the order which the applicant : ks us to make. I understand that 
other High Courts in India have si the same conclusion. We have 
mt ta ao tnt bw ad treet dle 
cuse the cases. 3 s- 

The application ia dismissed. , i i : 

Certificate under e. 208 of the Goyergméat of, India Act granted. 
CuaGLA J. It has been argued by Mr. Joshi’ that the Governor General 
has not-the power- to promulgate an Ordinance amending an Act of the In- 
dian Legislature, and further ‘that the Governor General cannot promulgate 
an Ordinance: which has a ‘retrogpective effect. Now, to my-mind a 72 of 
the Government of India Act, 1919; which finds a.ptace in Sch. 9 of the Goy- 


° 
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ernment of’ India Act, 1935, is a apik answer to both the arguments of 
Mr, Joshi, because s. 72 of the Act of 1919 gives the Governor General legisla- 
tive powers which are co-extensite with thgse of the Indian Legislature sub- 
ject to two limitations which are mentioned in that section ; and these two 


Ppanaxap limitations are, first, that, te Governor Genefal can only exercise his legisla- 


Kownayi 
Hee 


. Chaga}. 


tive powers in cases of emergency of whieh he is the sole judge, and, secondly, 
that the Ordinance can be effective offy fòr a period of six months, The ’ 
gecond limitation, as pointad out by thé learned Chief Justice, has recently 
been removed by an Acteof Parliament. , There ia no doubt that the Indian 
Legislature has the power®to amend Acts passed by itself nor can there be 
any doubt that the Indian Legismtyre’¢in pass retrospective legislation. If 
the Indian Legislature has those powers, I do not think it is open to 
argument that the Governor General has not similar powers under s. 72 of 
the Governments of India Act, 1919. ees 

Thebe “point ured by Me, Joshi’ ie: that’ abeliteii tink tie Governor GE 
neral could håve promulgated an Ordinance, of a retrospective character, in 
fact thia Ordipance” ia not retrospective, and pending proceedings are saved 
and they are it affected or touched Bye the Ordinance, Now it is quite true 
that if an Act of the Indian Legislature or an Ordinance promulgated bf the 


-Goverhor General is, capable of more than one meaning, fe Court would 


always lean dgainst giving retrospective effect to any piece of legislation. But 
the, whole questiqp turns on this : what are the express words of the Ordi- 
nance itself? If the @rdinatice by @xpress words chooses to affect Bending 
proceedings, the Courts of law’ must give, effect to these clear terms of the 
Ordinance ; and in, my opinion sub-cl. ($) of the Ordinance directa Courts 
of iaw pot ‘to permit Orders made heretofore under r. 26 of the Defence of 
India Rules to be called in question. ‘What Mr. Joshi tries to do is exactly 
what sub-cl, (3) of the Ordinance proñibits him from doing.. 

I, therefore, agree with the learned Chief Justice that the Spelt 
should’ be dismissed. ` . 


Weston J. I agree with the judgment of the learned Chief Justice and 


have nothing to add. anr 
: . a ; . . Auphigkan dismissed. 
T Str Joka E Kt., Chef Justice, My, Justice Lokuy, and Mr, Justice 
: Rajadhyaheha. 
-° ee 


- 


e- KANTILAL MANG DAS.* 
Ordinace XIX of 1948 “Valafity of. ° 


Ordinance XIX of 1943 is a’ valid Ordinance. 
THIs was an application: for ‘a writ ip the nature of kabeas corpus under 
gs, 491 of the Criminal Procedure Code, 1898. 
The applicant Kantilal wes charged along with two other with having 
committed offences on December 4, 1942, under sa. 4, 5 and 6 of the Explo- 
sive. Substances Act, 1906, and s. 7A and TB of the Penalties (Enhance- 


i ` - * Criminal Applicaton No, -274 of 1943, 


. 


VOL. XLVI.) THE BOMBAY LAW REPORTER. ~’ 55 


at) Acasa a eoa ae tak tay È. B. 
were found in possession of a ‘ ‘bomb and a-number of chemicals and other " 1943 
articles used for manufacturing bombe and “that the bomb found iñ their pos- is 
session was such as to endanger‘life or cause serious injury to property.” pias 
The charge-sheet was submitted*on April 1, 194% to tite District Magistrate KANTILAL 
of Ahmedabad, who sent it to D. U. Vyas, Special Judge of Ahmedabad, MancaLpas 
who was also the Sessions Judge? off Ahmedabad. The Special Judge, who oo 
was appointed as euch under the proVisions of. Ordinance II of 1942, tried the 
accused under, the Ordinance for the offences charged, and cotfvicted them on 

April 21, 1948, of those offences, and sentenced applicant No. 1 to, rigorous . 
e Oe ke 

ment for four years each. $ 

On June 21, 1943, the applicants applied to the High Court, for ån order í 
under 8, 491 of the Criminal Prodye Code. ; 

On January 2, 1942, ika’ Gover Generel OF iaiia grdentigated the Spo 
oo eS ee eee 

which are set out af 45 Bombay Low Reporter, 325, ° 

The Federal Court of India beld ane fine 4, .1943, in Emysrotty, ‘Benoari 

Lally that se. 6, 10 and 16 of Ordindnce II of 1942 were ultra vires. ` 

On June 5, 1 , the Governor General- promulgated another Ordinancercalled 

the Special Courts (Repeal)! Ordinance {XIX of 1948), by s. 2 of 

which Ordinance JI of 1942 was repfaled. The other sections ran‘as follows :— 

3, Gonfirmation and confinuance, subject” to “sppeale of Sentences —(1) Any 
sentence passed by a Special Judge, a°Gpecial Magistrate or a Samimary Court in 
exercise of jurisdiction conferred or pyrporting to have been conferred by or under 

the said Ordinance shall have effect, snd subject to the,sucreeding proviaiens of 

this section, shall ¢ontinue to have ‘effect, as ifsthe trial at which it was passed had 

been held in accordance with the Code of Criminal Procedure, 1898 (V of 1898), by 

a Sessions Judge, an Asestant Sessions Judge or a Magistrate of the first das res- 
pectively, exercising competent jurisdiction under the said Code. 

(2) Notwithstanding anything contained in any other law, aii Richy: anien 

as is referred to in sub-section (1) shall, whether or not the proceedings in. which 

the sentence was passed Were submitted for review under section 8, and whether 

or not the eentence was the subject of an appeal under section 13 or section 19, 

of the said Ordinance, be subject’ to such, rights of appeal as would have accrued, 

and to such powers of revision as would have beth exercisAble under the said: Code 

an if the sentenee-bad at atrial so held been pameti on the date of the ommes 

ment of the Ordinance, 

(3) Where any with sentence se ‘aforesaid has been altered th the course of 

review or on appeal under the seid Ordinance, the*septence aa so altered shall for 

the purposes: of this section Da deemed foahave beso peed: by the Cour-whlen 

passed the original sentence. 


4. Dispel of ponding casei Where he tal of any coke before a 
Court constituted under the sald Ondinance has not” atada before the date 
of the commencement of this Ordinance, the of such Court in the, case 


shall be void ; Sd thd ae dl Ge Woe La De anlar ta Precny, toe 
fo the Chief Presidency Mgintrate, or glonbiré to the Sub-Divisctal Magistrate, 
who. may either— P. 
. & inquire into, or try the case himeelf, or - 7 
. (8). PARA toe SEEE ts any A EE E A kim = 
in acordsince with the Code of Criminal Procedure, 1898 (V of 1608). © e 


SA [1943] A. 1, R F, Ç. 36, 
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$, Indeñnity—No šit, proaxution or bther legal proceedings shall lie in any 
Court against any ‘servant of the Crown for or on account of or in respect of any 
sentence passed or any act ordered of done by him whether in exerciee of any jurie 


Ewupxror diction or power conferred or purporting to shave been conferred on. him by oc 


co 


under the said Ordinance, or jp carrying oit any sentence passed by. any Court in 


KANTILAL. exercise of any sich jurisdiction ns afotessid.” 
Manaatpas The applicants contended infer aliaMthat nok, only Ordinarice II of. 1942 


a 


but Ordinance XIX of 1943 was ult? vires the Governor-General, 
The application was tieaxd dn August 81,:and September 1, 1943, by a full 
bench consisting of Beautnont C»J., Loyitr J., and Rajadhyaksha J. ; 


“J. C. Shok, with N. C° Shah, for the, applicants. ae 


‘Ne P, Engineer, Advocate Generfl, with B. G. Rao, Govemniment Pied: 
for the Crown. 5 


J. C. Shak, “The question that arişes ip thie case-is, whether Ordiħance 
XIX of 1943 is a valid Ordinance. It was promulgated on June 5, 1943, to 
repeal ‘Ordinance IT of* 1942, which establighed Special Criminal Courts in 
India for triq] of cértain classes of offences. Ordinance Il of 1942 was held 
to be intra wireg by the Bombay HigheCourt in Emperor v. Shreekant Pandu- 
rang Ketker,; “though the Calcutta High Court arrived at an dppositeecon- 
clusion in Banoarj Lal y Emperor? as regards s. 5, 10, 14 ghd 16. Eventu- 
ally the Fedesal Court of India held in Emperor v. Banoors -LaP that s. 5, 
10 and.16 of tbe Ordinanc® were ultra Pires.” This decision was given on 
Jue 4, 1943. The Governor” Gertral ‘deliberated’ overnight and prontilgated 
Ordinance XIX of 1943, the next day.” „Thè new Ordinanee -accepted the 
decision of the Federal Court’ in ao far aĝ it repealed, Ordinance IT of 1942. 
It alfo proceeded fo ‘ininate pending proceedings ; but it went further to 
continue senténced passed under the repealed Ordinance, though it made pro- 
vision for appeal or revision from those sentences, The effect of the Ordi- 
nance is that from June 5, 1943, Ordinance II of 1942 ceased to be operative, 
all pending proceedings came to,an’ end, persons who had acted under the 
repealed Ordinance were indemnified against acta dene by them. Section 3 
of the Ordinance continued the sentences already pronounced, and provision 
was, made for appedls to the High Coprts and Sessions Court. 

' The: history of the émergeg¢y legislatidn in India up to October 26, 1942, 
-is get out at pp. 324 to 326 of Vol. 45 ofthe Bombay Law Reporter. As held 
in that case the Bombay High Court wgs of opinion that Ordinance II of 
1942'"was valid, a view which was subsequently.overruled by the Federal 
Court on the ground that ft was a dalcgation of authority to prosecute at the 
sweet will of aff executive authority. 

The preamble t6 Opginange XIX, of 1944 ys: dcp ierea-anveniergency 
hag arisen which makes it necessary io rebeal the Special Criminal Courts _ 
Ordinance, 1942 (II of 1942).” That emergency is the decision of the 
Federal .Court in Emperor v. Benoori Lal. The Ordinance ig quite harm- 
lesa so far as its æ. 1 and 2 are concemed. The vice of the Ordinance 
lies in its s3. The marginal note to.the ‘section says: “Confirmation 
and ¢ontinuance) subject to appeal, of sentences.” To bring the section 

1 (1943) 45 Bom. L. R. 323, e | 3 JIM3] A, I R. F, C 36, 

2 [1943] A I, R. Cal. 285. =i ; 
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into effect it must be assumed. Mult there waa a notional tif’ before a F, B. 
notional Judge and in a manner competent under the Code of Criminal Pro- 1643 
cedure. The whole machinery which impoted the sentence has been swept neon 
away, and yet the sentence is to ha effect as if it was passed by a Court of ots 
competent jurisdiction, Under ` (2) of a&3. thé word “sentence” is KANTILAL 
used in a variety of different i It cannot be assumed that the drafte- MaNaaLDas 
man of the section was not°awafe that no appeal: was ‘provided’ in the first *° ~~ 
Ordifance. ~The sub-section. provities appeals gigainst sentences, and not 
against conyictions, There can be no sentence’ continuing, when the tribunal 
which imposed the sentence is found incompetent tè pronounce it. The word 7 
“conviction” ts nowhere to be found ‘in ghe section. The words “ conviction” 
and ‘ ‘sentence ” have different legaleconnotationa, A party may file an 
appeal against a “ sentence” only if it is wrong or efvessive. “Conviction” d 
means that the accused is = é sentence” „is the order consequential to 
the conviction. Even the Procedure Code has distinguished between 
conviction and sentence ; see ga 407, 408, 411. ‘The. distinction’ between 
“ conviction,” and : “sentence” is much the. came as that fytvjeen “ judg- 
ment” and “ decree ” under the, Civil Procedure’ Code, : 1908. The term 
“seqtence” "is used in 8:3(1) as meaning the. process of suffering penalty. 
In s. 3(2). it isxused in quite a different sense,, Pf he word “sentente” in 
the section means conviction, then the Ordinance is an attempt to get over 
the judgment of the Federal Courf. It is not open to thesGovernor Géneral 
Boas tant erect eal G rte ee ea ede 
Court are valid. 

Tt seven 20 wefal purpes to Gin aid what do fing. done in England 
The British Parliament is a sovereign legiglature, Legialation enacted by it 
cannot be challenged in. a Court of law. - Legislation by the Indian‘ Legisla- 
ture, however, can be examined by a Court. ` It-is held’ by the Federal” Court 
that the delegation of anthority: attempted by Ordinance II was illegal" It 
also gaid that the appointment of Special Courte for the trial of certain cases 
is illegal. MoE TA ras 0 to the Teana to ey at erences ana 
sentences passed by such Courtg are legal. . -> S 

The Indien “Vasialatere: caa kive vereoanactive dibin atii deviation’! 
but it cannot go. further and say that-the eentances passed under.an invalid 
executive officer. -The new Ordinance cannot” validate: séntemces ‘passed by 
„such Courts. It says in effect that sentences pasagd by a Court- that has no 
existence are valid. Whére the constitution of a Court as well as’ the proce- 
dure: followed by it are held- how cin the sentence, passed by such a 
Court stand, If it waa not to the Governor General ¢o' constitute a $ 
special Court, then equally it was not'tompetentŚo-him to viliddte séntence 
` passed by such a Court. - > » 
What e..3(1)-of the new Ordinance setki to-do iato validate sentences 
whichecan be validated only -if -thè conviction is valid. - If the conviction is 
pot valid, the sentence has-nothing to stáhd upon.. If the Court has-no. juris- 
diction to try a case, then the sentence passed by-it in.such a case-has no. e, 
` existence in point of law. ‘Under the Criminal- Procedure. Code.“ conviction ” 
and “sentence” are so co-related that the: one’ cannot stand ‘in the absence 

R. 8 - . £ : poia 
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of the othet. If a sentence includes a conviction, then conviction being invalid 
cannot justify a sentence following upon such conviction. 

‘T submit that the new Ordinartce is invalid as it seeks to override the deci- 


gion of the Federal Court. It is not ible under the Government of 
India Act to do 80. "If the’Governor ig not governed by any of the 
legislative lists, then be becomes a so legislature. 


In exercising its jurisdiction under a%3(2) how will the High Court treat 
acas, Is it a notional tyjal by a noffonal Court both of which have no 
existence in potht of fact et all. If we are do assume that what has been done 
has been properly done, where are we to stop. If there is po conviction, there 
is no sentence, igor 

The continuation of the impositionyf penalty is not a matter of proce- 
dure. All provisions of Ch. XXVIII of thé Criminal Procedure Code, which 
deal with execution of sentences, stop a the passing of the order or the execu- 
tion of the order of, the Court. The Ordinance XIX atternpts to direct a 
continuation df penalty.” To that extent it has nothing to do with procedure. 
The procedus is the procedure of "the Court, The Ordinance treats the 
sentence as valid and. seeks to contie it. 

I rely on Sushil Kumar Bose V. Emiri d diag op eugene 
Court which holds §. 3 df the Ordinance to be ultra vires.¢ There: is also a 
decision of tif Patna High Court* to the same effect, 

Fhe Ordinance, does give an illusory right of appeal, but contains no provi- 
sion as to reference to the High Couft in the casd of a sentence of de&th. In 
such a case if the accused dec& not choose to appeal, the jailor cannot hang 
„him until the sentence is considered by,the High Court. ° 

There is no power ‘ithe Governor General to say that a trial-has taken 
place which in law has not taken place at all, If the appointment of a Judge 
ja invalid, then all proceedings before tuch Judge are invalid. -o 

Section 3 only providea in another form a protection to judges and jailora 
who have acted under the old @rdinance. The continuation of a sentence 
passed by an incompetent tribunal is no criminal law, nor even procedure at 
all. It does not fall within any of the legigative lists at all. Item (1) in 
‘List ID of the Government of; India Act enables the legislature to enact that 
‘pertain persons be defhined, bùt it has no power to validate sentences which 


". are initially invalid, s 


In the presant case Mr. Výas who was the special Judge, sat as a Court, 
examined witnesses, held that the applicants were guilty and pronounced 
sentences upon them, The Federat Court held all these proceedings slira 
vires. The Judge, had no authofjty to hold the trial and to pronounce sen- 
tences, Between Aprid 21, 1943, and J , 1943, the entire proceedings 
were illegal. The new Orfinance acepte this position up to the stage of 
pronouncing of judgment, but it gays that sentences passed in euch proceed- 
ings are valid. If the previous proceedings are void, the’ sentences also are 
-yoid. The sentences cannot be validated under any of the legislativeslists. 
- The case of Tilonko v. Attorney-General of Natal,®. referred to by Mr. Jus 
‘1 (1943) 47 C. W. N: 757. Pat.). 

2 (1943) Decided by Brough and -3 [1907] A, C, 98, 

‘Sinha JJ, on July 20, 143 (Unrep, 
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i ef y ° 
tice Rajadhyaksha, has no application at alle It was a case of Court-mar- FB. 
tial. There is nothing ‘to show that the gonstitution of the Court was held 1943 
illegal. The point was not taken yp that the Act was ultra vires. The Indem- 


., EMP 
nity Act was passed as usual, No wag, raised in the Privy Council oe 
that the sentence was illegal. In thd present case, even the mode of trial is KANTILAL 
ilegal The question of the, of the Government to pass the Act MANGALDAS 


was not raised in that case,“ i omma 

The sentenced pased'here are vold. They 'camnot be validated under any 
‘ provision of thé Government of India Acte If thé previous proceedings ‘are 
not valid, then there is no legal conviction’ The Governor General can say *e 
that certain péreons shall be detainé? bat ‘be cannot say that the procedure 
followed ia invalid and say at the ganeé time that the sentence passed is valid. ' 

In enacting s, 2(1) the ‘Governor General is acting beyond the limits of 
his authority. He is nöt the Judge And does not» purport to be one. The 
section does not Bear the construction that it is enacted in-the interest of 
public order. . e 

Incidentally a question arises how fr the Govemor Genefal,'ia entitled 
to amend the provisions of the Crimfhal Procedure Code. "hé Code was 
enasted pridr to s. 292 of the Government of India’ Act. Unless amended 
or repealed by competent Legislature, the Code"would stand. The” whole 
acheme of the Code is that a can.be put, on his trial at the instance 
of.a private person or z public Then follows either an inquiry er a 
trial. "Then comes the conviction and &ntence. The Governor General can- 
not say that all this procedure will be wiped ont ahd that a person shall be 
deemed to be tried by a proper Couxt-under an appyopriate procedure, He 
Code and provide a new procedure altogether. The point was considered 
incidentally by the Calcutta High Court in Skib Nath v. Porter There the 
point arose with reference to the validity of Ordinance XIV of ,1943 paseed 
with regard to r, 26 of the Defence of India Rules, 1939. Mitter J, ‘hag taken 
the view that so far as@, 72 of the Government of India Act, 1985, is con- 
cerned there is no provision allowing the Governor General to amend any 
provision -of a statute already passed,- though -he is entitled to legislate on 
subjecta on which there is no-legialation. Where there is a complete Code 
like ‘the Criminal Procedure Code, the Governor Géneral cannot say that a 
person shall be deemed tó be tried by persons who had no authority to hold 
the trial at all. ° ~ 
i The Governor General cinnot override the judgment of the Federal Court, 
and validate sentences withou convictions. -Tosthe extent that he 
has sought to do it by eva the provisions of éhe Crinfinal Procedure 
Code, the provisions of 3. 3(7) of the*new Ordiflance are slira vires. - 

N. P. Engineer.. One of the legitimate gnd ‘recognised functions of Legis- 
lature is to validate various Acte am well as legislative measures, which are 
doubtful or are void and have be@n declared to be void by a Court of law. 
When the House of Lords’declared null and void numerous marriäges cele- 
brated in Ireland by Presbyterian Ministers, such marriages were validated ° 
by statute. When Sir Henry Duke beld in Keyes v. Keyes and Groy* that 

1 [1943] A I, R. Cal. 377, 385. es es P 204, 2 x. 
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e a 
divorce Courts in India had ns jurisdiction to decree divorce in the case of 


1943 persons domiciled in Great Britaig, the Indian Divorce Validating Act was 


—_— 


oo 


eae Indemnity Acts have “validfted 
MANGALDAS sentences to have been-within the juri of the Court, 


passed, validating retrospectively decrees which were invalid. . By statute, 
taxes and war charges which were ulir te and void haye been validated. 
by Military Courts declaring sucH 


E PE a lena pecs oh ices les 
of the Constitution Act ands subject to the restriction. contained’ in that Act. 
Legislation by Ordinances promulgated by he Governor General is givén the 
ee oe es eae ee ae 
agi RA 

The Ordinenee in, question comes under ite 1 shd 2-0) the concurrent 
legislative list and also*items 1 and 2 of Eist II. The phrase used is “ Cri- 
minal Law”, which according to the Privy Coungil ‘connotes “ Criminal law 
in its widest sense” + See Attomey General for Ontario v, Hamilton Street 
Railway; Proprietary Articles Trade ,Assooiation v. Attorney General for 
Canada and s4ttorney General for British Columbia v. PERITU General for 

Canadas * ,« >. fe 

In Emperor vV. Banoari Lali the Federal Court has not held that theon- 
stitutiðn of Special Courts as such is ultra vires. What it hagheld is that the 
precaution of tepealing ss. 5, 28 and 29 of the Criminal Procedure Code had 
not been taken tnx prcninlawtiny Ordinance. I of 1942. The Governor General 
could have by Ordinan- provided’ prbspectively that persons who now stand 
sentenced should be tried by Special Courty and he could have described such” 
` persops and even them. There would have been nothing wrong in it. 
He can also validate the trials of and sentences inflicted on such persons. All 
that Ordinance KIX of 1943 has done is that sentences passed -under the old' 
Ordinance should take effect as if the trial had taken place before a’ proper 
Court and. in conformity with’ the criminal law. So far as the Indian Legis- 
lature ig.concerned, or for the matter of that the Goverior General is con- 
cerned, RERA no Minit te ite power Ot making lowe: Cece (tee aa dow 
by.the Constitution Act, a 
-By reason of the Federal Court decision Government was-confronted with 
three problems : (1) Yt waseifipossible to continue the Special Courts and 
proceed with new. or pending trials, (23 something had -to be done about - 
the sentences already passed Sy such Carts, and (3) the ‘officers who had . 
acted in such Courts had tosbe protected against liability. Point No, 1 was 
met by s. 2 and 4 of the impugned Ordinance. The tribunals created’ by 
. Ordinance II of 1942 were: put*,an end tg, all: pending proceedings. were 
declared void. ® Point Jo. 3 was covered : -indemnity provided bys. 5. 
As regards point No, 2 the®difficulty was what was to be done to sentences - 
ee 
would be let off immediately. was nothing to: prevent this being done 
except the enactment of s. 3. “The only ‘alternative left was to release the 
convicted. persons, to re-arrest. them, and to bring them to trial before ordi- 
nary Courte.. They would thus-be undergoing a second.trial. -If the Privy 

1 [1903] A. C. "624, 529.” s 3 1987] AC. 368g, 375. 

2 [I981]A, C, 310, 324,.: 4 [1943] A, I, R, F, C. 36. 
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Council ultiniately held-Ordinance TI of 1942 to be valid and’ the Special 
Courts to‘have been properly constituted,,such second trials would be’ illegal 
and sefious complications would, follow, - “Those..were the -mischiefs to be 
remedied. They were remedied by „enactment of 8, 3. The section gives 
effect to such sentences subject “to provisions. 


masta 


fiat 


In England the Indemnity, Act waa passed in 1920 (10 & 11 Geo. y, c. 48). MANGALDAS 


_ Tta preamble ehows its scope, which4é “ An ‘Act to restrict the taking of legal 
proceeding ‘in respect-of certain acts and matters done duripg the war, ‘and 
provide in. certain’ Gases remedies in substitution’ therefor, and to validate 
certiiin proclamations, orders, licenses, ordinanc&s, and other. laws -issued, 
made, and. paged, and sentences, Judgmechts, and order of<certain Courts 
given and made during the’ war.” @ction 5 of that Act provides for vali- 


dation of sentences. The sentences validated were Those passed during the _ 


war by “any military Gout” ore“? any court established by the authority 
administering any. territory in the occupation of any, of His Majesty’s Forces 
during the war for the administration. gf justice within gach territory.” That 
is, it dealt with sentences passed ‘by {Courts established bythe occupying 
forces without any authority. and fult t6 meet the exigenties ‘of the war. 
Before the enactment of thé‘present Constitution Act, the Governor General 
of India had gpomulgated, on August 26, 1921, Orflinance II of 1927, a 21 
of which validated martial law septences prior tp-the proclamition of martial 
law. The section provided : “ Any sentence passed in ang area. . dn respect 
Sei ga eer i ter lear pte 
period by any’ officer acting in tha exercise of milithry control for the purpose 

of providing for the public safety or the maintenang, on restoration of order 
-ehall be Yeemed to be. .valid.” This- Ordinance was made under the old 
Constitution" Act’ of 1915, a 72 of which permitted promulgation ‘of Ordi- 
nance for“ the peace, and good government ”—an -expresion explained by 
the Privy Council in Riel v. The Quem2 ~ - 

Th aporbaching’ the coou of Ordais HEX of 100 cae vid beat 
in mind the observations made by Viscount Birkenhead L. C. in. Viscountess 
Rhondda’s Cloin® (p. 365) : <‘ The -words of the statute are to be construed 
so as to àbcertain "the mind of the’ Legislature from the natural and gram- 
matical meaning of the word which*it has‘tsed, and in so construing them 
the existing state of the law; the mischiefs to be-remedied and the defects 
* to be mended, fay legitimately be looked at together with the’ general 
echeme of the Act? . ` 

The position was this. ‘Cortiin vettions of Ordinance IT of 1942 were 
declated ultra vires by the Court.” ‘The Government filed an appeal 
to the Privy Council from decision. > It ayas found ne®eseary to make 
‘some provision with respect to sent&nces .pasdid. by Special Courts’ For, 
suppose that the. Privy Courfcil held subsequently that the Ordinance was 
YUU ne WOO ee UO UE Sete Sea eee T nena Aa 2 
resule of the-subsequent trial? ° 

The judgment of the Cekuta High-Court in Benoori Lal v. Emperor® does 
not say that there was no power to legislate to the effect the Ordinance has 
1 (1885) 10 App. Caa. 675, 678. ` * 3 [1943)-A. I R Cal 285. 

2 H92] 2 A, G 39.. * S l j 
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done. They however proceed’ to construe the sections in, a particular way. 


F.B. 
1943 ‘Section 3(2) in no way affects s, 4(1). If no right of appeal had been given, 
eak _could it have been said that the ‘sub-section, (1) was invalid. It was pointed 
oe out by the Federal Court that there no provision for appeal under the 
Kanrita, Old Ordinance. The new” ordinance fore gave much wider right of 
` Manaapss. appeal, It was questioned by the de whether the appellant would on 


+ 


sich ippa be allowed to E ‘nto utes Of ds thea tea which od 
‘oarily, would be tried by jury. The position however is that the right .of 
appeal given ta the accuséd has no bearipe on the question of the validity of 
sentences, The Governnfat has simply continued the sentences subject to 
the pight of appeal or revision.. ‘Tae Jikigment of the Calcutta High Court 
is not correct, There has been a noticħal trial. ` Elastic rights of appeal have 
been given. The intr8duction in a 3(1) of the words “as if the trial.at 
which, it was passed had been held.in &ecordance,with the Code of Criminal 
Procedure” means as if the trial had been in accordance with the provisions 
of law or as if thẹ Court by which the aceused have been tried had juris- 
diction acogrding to law. ab ral Gong teat tothe (porernos, Comaal to, male 
such a provisiga. $ 

Secondly, PEE EE E A EE ae The Gov- 
ernment simply made a*proyision for appeal in favour of t& accused. The 
en en eee eens 
effective. 

Tt is contended that fh prochulaitify the impughed Ordinance the G&vernor 
General has tried to do indirecfly what he,could not do directly. This is not 
corregt. “The Governor General has not irfed to. keep up the special tribunals. 
The scheme of Ordinance II of 1842 fell through because certain sections of 
the Criminal Procedure Code were not repealed, All that the Federal Court 
did was to point out defects in the machinery. If it is not ultra vires to have 
special tribunals, it is not ultra vires to provide that sentences passed by such 
tribunals shall have and continue to have effect. It ia not the case that some- 
body is trying to do indirectly an lire vires act which has been declared 
void. The absence of powér to create suchea tribunal is one. thing. An 
improper and defective exercise of the power conferred is another thing If 
this view ia correct then the @overnor General‘is at liberty to make provision | 
pdoe tuking entinen efvecsive The objectona whith the Pederal Court found 
as to Ordinance II do not apply to Ordinance XIX. ates i 

There are infirmities in tht judgment of the Calcutta High Court. In the 
firet place mang an accused would pefer to undergo the balance of the sen- 
tence than face a mew trial. It says that should be released and 
then re-arrestel, In aœ sayjag it refuses effect to the words of 8. 3. 
Once we remove from our mind the ideas of “illusory right of appeal” and 
“ notional trial”, the worda of the section mfean what they say. There is 
no reason why the grammatical sens of the words used should not be given 
effect to. Thé expression “shall be deemefl” in e. 3(3) implies that It was 
not so in fact but shall be taken as having been such, The very fact that a 
validating Act is necessary demonstrates that the previous legislation is not 
valid. Sometimes it is undertaker to remove doubts. The last point is that 
the Governor General had no power under s. 72 of the Government of India 
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Act, 1915, to make the Ordinance. The Orditlance making power is however F. B. 
included in es, 311 and 292 of the Government of India Act, 1935, under 1948 


“legislature.” The term “legi is defined in the Interpretation Act, = 
1920 (52 & 53 Vic. c. 63), & 18(1) “when wged with reference to a Bri EMPEROR 
tish possession, shall...mean the au , other than the Imperial Parlia- pawrnaL 


ment or Her Majesty the Queen.in Council, competent © make laws’ for a MaNGALDAS 
British posession.” The power to dake laws by Ordinance. is a legialative — 
authority. be . 
By the India and Burma (Emétgency Ptovisiong) Act, 1940 (3 & 4 Geo. 
VI, 8, 33) not, only the time-limit 9f six months was removed but the res- : 
trictions imposed by s. 111 of the Consfitution Act were also removed» The 
powers of the Governor,General to Wake Ordinances are in fact wider than 
the powers of the Indian Legislature to enact Acts in the ordinary way. 
As held in The United Provinces V° Atiga Begum? the entries in the three 
legislative lists are not to be read in a restricted sense. ° 
In 1930 the Governor General promulgated an Ordinate called the Sho- 
lapur Martial Law Ordinance (IV of 1930), e. 11 of which validated senten- 
ces passed “by any officer acting in “the exercise of military’ tontrol for the 
purpose of providing for the public safety or the restoration or maintenance 
of order.. „aa iit were a sentence passed under this’ Ordinanog, ” The vali- 
dity of this Ordinance was examined by a full bench of the Bombay High 
Court in Emperor v. Chanappa Shantirappe® and it was befi that on account 
of the Ordinance validating the sentences passed by the Military Courte it 
was not open to the High Court to question the validity of sentences. See 
remarks of Beaumont C. J. at p. 286, Madgavkar Jesat p. 289, -and Black- 
well J. at p. 308. ° 
The impugned Ordinance does not, amend or repeal any Act of Legisla- 
ture. Even if it did ao, s. 292 of the Government of India Act empowered 
an appropriate legislature to amend an Act’ The Governor General when 
exercising his Ordinance-making power is ani appropriate legislature empower- 
ed to amend an Act of Legislature. The legislative practice also points to the 
same conclusion. Section 72 of the Government of Indi Act 1915 is conti- 
nued by being inserted in the ninth sctedule tp the present Constitution Act. 
The corresponding provision is to be found in*s 23 of the India Councils 
Act, Some of the Ordinances passed by the Governor General under s. 23a 
of the India Councils Acts and s. 7% of the Government of Ifdia Act, 1915, 
have repealed Acts of Legislature with retrospective effect. 
The impugned Ordinance is not ultra tires, Even the Calcutta High Court 
does not say so. On the i of 9,°3 the Calcutta View is not sound. 
The vital fact is whether the already cRpvicitt should undergo the 
sentences passed upon them. ‘The words “shall have effect” in a 3 are 
enough to validate ‘the sentences. oe 
The recent decision of-a full bench*of the Madras High Court in Subbera- 
Jom, Th re? is in my favour. 
J. ©. Skah, in reply. The three Privy Council cases relied on by the Ad- 
1 ` [1940] F. C. R. 110, 134, 136, Pa) Since reported, [1943] ] 2 M. L. 
-2 (1930) L L. R. 65 Bom. 263, J. 249. 

‘3 Cc. 32 Bom. L., R. 1613. 
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TEE P EE E E E VE They say what is declared as 
criminal law shall be criminal law. They do not help the Crown in estab- 
lishing that What is done here is alelaw. These cases have no appli- 
cation here,: In the present gase the iqns of persons have been declared 
to be invalid and yet those persons continued to be detained in prison. 

The Advocate General has argued “the Governor General was compe- 
tent to enact that persons convicted Ordinance II of 1942 should be 
detained. This is not whaf the new Ordinance purports to do. It says that 
sentences passed under the repeafed Ordirlance shall have effect as if passed. 
by a proper tribunal. The fact that hẹ Governor Genefal could have been 
justified in detaining persons slready convicted is no excuse for pasing the 
Ordinance. 

What the English Indemnity Act of, 1920 can do in England is no pretext 
for a similar enactment bf the Indian Légidlatures The distinction lies in the 
fact that the.former iseenacted by the British Parliament, Which is a sove- 
reign legislatyre, aħd the enactments ef which cannot be challenged in a Court 
of law. The “Indian Legislature has, L however, a delegated authority which 
can act withirf certain limita, and ‘if it goes beyond those limits, ifs action can 
be examined by a Court of law. 

In Tuonka, V. "Attorney General of Natal Lord Halsburp L. C. nowhere 
says that if the impugned Act were beyond the competence of the Legislature 
thé Courts are pOwerlgss to go imto,the question, of its validity, | 

It is argued that the powes of the dndian legislature and the Governor 
General are not only the same, but that fhe latter has wider powers to make 
Ordihancess I sufimit* that the powers of the Governor General to make 
Ordinances are mo more than thése of the Indian Legislature to enact Acta 

I admit that the Governor General may give a retrospective effect to an 
Ordinance. Here, the Ordinance does not seek validation of doubtful executive 
acte, but it effectuates an Ordinance which the Federal Court has declared to 


. be illegal. The Federal Court came to the conclusion that sentences passed 
-under Ordinance II of 1942 were’ illegal. The new’ Ordinance seeks to vali- 
_ date illegal acts and not doubtful acts. The tase of The United Provinces v. 


Atiqa Begum? has, therefore, mo application. 
The case of Emperor V. Chonappa Shantirappa is entirely different from 


“the present case. There the. Ordinance itself validated sentences passed by ` 


military Courts before the date‘of the Odinance. What happened there was 
that military Courts had tonvicted and sentenced certain persons at Sholapur 
before any Ordinance was passed.” Then came the Ordinance which said 
ee eo There 
there was no tribunat ât alk 

As regards the legislative practice it might be that certain Ordinances 
which made amendments in legfslative Acts were not called in question in 
Courts of law. This fact, however, dõe not lead to the inference that the 
Ordinance is valid. £ 
What has happened here is that all proceedings taken before Special 
Courts are declared invalid. - The Governor General pases an Ordinance that 
1 [1907] A C 98. . 3 (1930) L L. R 55 Bom. 263, 
2 (1M0] F. Q R. 110. s, & 32 Bom. L. R. 1613. 
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ee z 
although the trials and convictions of persons tried by such Courts are invalid F. B. 
the sentences passed upon those. persons aye valid as if they were properly 1643 
tried and convicted. So far aa this is aought to be done, Ordinance XIX am 
of 1943 is ultra vires. — 


. -% e l 
BEAUMONT C. J. These are rules sof pn penoas mio fatat 


were convicted by the Special Courte established under. the Special Criminal 
. Courts Ordinance No. II of 1942, and the question, which arises in all of 
them, is’ whether the validating Ordinance No. XIX of 1948 is valid. In 
all the cases tile trials were remitted by the District Magistrate to the Spe- . 
cial Judge of the District, and he eenvjcied thé various accused, and sen- ` 
tenced them to different sentences. pe 

On June 4, 1943, the-Federal Court held that Ordinance II of 1943 was i 
ulira vires and invalid as to e. 5,1Q end 16, and the, effect of that decision 
was that all the convictions by the Special Judges appojnted under that Or- 
dinance were, invalid, and necpeearily all the sentënces passed were also 
invalid. On June 5, that is the day after the Federal Court’esdecision, Or- 
dinance XIX of 1943, which is the jmfugned Ordinance, was promulgated 
by the Governor General under s. 72 in the ninth achedule of the Govern- 
ment of India The Ordinance-by s. 2 repeals the Spécial Courts*Ordi- 
nance II of 1 Section 4 directs’ that proceedings in-all vases pending 
under the Ordinance, the trial of Which had no? concluded, are to be void, 
and the cases are to be transferred to ¢hd normal Courts ; and s. 5 grants 
indemnity to persons who had acitd under*the repealed Ordinance. No 
difficulty arises unden those sectionk . The difficulty ariseg under e. 3, which 
is in these terms. [The section ia set out.] 

What it really comes to is that sentences passed by the Special Courts are 
to have the same effect as if the triat, at which such sentences were passed, 
had been held under the ordinary criminal law, and the accused are to have 
the same right of appeal against the sentence passed at such a notional trial 
as there would have been if the notional trial had been the real trial. On: 
these applications under e. 491, of the Criminal Procedure Code we are not 
really concerned with sub-s. (2), which.gives the right of appeal, we are only 
concerned with the validity of sentences, Brft.in th® case before the Cal- 
cutta High Court, to which I will refer presently, it was suggested that. se- 
rious difficulties were likely to arisą under sulfs. (2), and that the right of 
appeal thereby conferred is largely illusory, anc it was held that the antici- 
pated difficulties arising under sub-a, (#) may properly influence the -cone- 
- truction to be placed on 1). Witf regard to that argument I will 
only say that I do not agree the right of appeal ganferred> by subs. (2) 
is illusory. No doubt, when an actual appeal ia dllowed to be brought against 
a purely notional trial, some sanomalies may arise with which the Courts 
which hear the appeals will have tọ deal. Particular strese was laid by 
the Calcutta High Court on the difficulties which may arise in a case which 
under the normal law would have been tried by a jury. It waa pointed out 
that under $, 418 of the Criminal Procedure Code, on a trial by jury, an. 
appeal lies on a matter of law only, and under s, 423 (2) it is provided that 
the Court has no power to alter or reverse the verdict of a jury, unless it is 

R. 9. . ° 
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of opinion that sugh verdict is erroneous owing to a misdirection by the Judge, 
or to a misunderstanding on the part of the jury of the law as laid down 
by him. No doubt, it would be’beyond thp competence of any human tribu- 
nal to determine whether verdict of a mythical jury was in- 
fenes by miedieckons if a ig up which was never delivered, but 


MANGADDAS the“ answer to such difficulties ma be that, the provisions of the Crimi- 


nal Procedure Code, to which I ioe nerred,, have no validity, unless there 


Beauman C3. hag in fat been a trial byea jury, and”in fact a verdict has been given on 


- @ 


facts by which’ the Appeal Cours can bẹ dvound. In my view any possible 
difficulties, which ’may-arfe under sub-e. (2), can have,no bearing on the 
construction of sub-a, (1), the langueg’ Bf which seems to me'to be perfectly 
clear. to 

Tis questi. wHicli a for decainn in whether an Ordan oeUa 
sentences of Courts; which are’not legally eonstityted,-and, therefore, not le- 
gally capable of passing the sentences; is within the competence of the Gov- 
ernor General’ It ,was' pointed out that 8. 3.does not purport to validate the 
convictions ; S{- only validates the sentences, But in dealing’ with habeas 
corps eppica ties under «401 of the Griminal Procédute Code i is thé ech 
tence with which the Court is concerned, and not the conviction. Ite was 


i suggested further-that s+3 is invalid, because it seeks to eetgaside; and treat 


as of no effect, the decision of the Federal Court by which the Government of 
Indja is bound. There would-be considerably more force in that argument 
if the section had’ provitied that the cbavictions pdssed by these illegal ‘Courts 
were valid, and it was probably to forestall such an argument that the con- 
victions were not validgted, though the,stntences were. It seems to me im- 
possible.to argue that this Ordingnce sets at naught the decision of the Fe- 
deral Court. It repeals the Special Courts Ordinance II of. 1942, so that 
that ‘Ordinance has gone, even if an appeal to the Privy Council from the 
decision of the Federal Court succéeds. It accepts the Federal Court’s deci- 
gion that the convictions by the Special Courts are invalid. All that the 
Governor General does by Ordinance XIX is to say that it is necessary in 
the interests of the peace and good government of British India that per- 
sons, who have been found by officials of the State, normally competent to 


exercise judicial functi®ns, tholigh not competent in the particular cases in- 


volved, to have been guilty of acts prejudicial to public safety,.abould conti- 


nue to suffer the sentences which those officials thought appropriate, unless 


the sentences are altered in appeal’ or revision by the ordinary Courts. -If 
the Governor General thinks that suek” action is necessary in the interests of 
the peace and goog government df British dia, his action does not in any 
ay gania itn be aerial. oh, eee as to the invalidity of 
trials by the Special Courts * 

The only point, therefore, which we have to consider ie whether the vili- 
dating of sentences illegally passed is gompetent to the Governor General. 
It has been pointed out by the learned Advocate General that legislatien va- 
lidating sentences not passed according to law is not unusual. Reference was 
made to s. 5 of the Indemnity Act, 1920, and to the decision of the Privy” 
Coovadia Dilan a alah ta enlen fae Privy Coane 
i 1 [1907] A. C. 98, 


` 


~ 
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was dealing with a Natal statute validating sentences passed by Cobrts-már- 
tial, and aloo to the observations of Sir Maurice Gwyer in The United Pro- 
vinces V. Atiga Begum, particularly at pp. [38 and 136. ’ i 
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In India the question turna,. first of. „on the cotistruction of. 8° 72 in the | Ealrmzos 


ninth schedule of the Government of Act, aid unfler that section an 


Ordinance paseed by the Governor in. the circumstances ‘covered by MANGALDAS 


the Schedule has the like fore’ of tawgas an Act passed by the Indian Le- 


a 


gislature. The restriction in the sectidh providing that the Ordinancé ia only Beesmont Cy. 


to remain in force for six months. hgs been rpmoved during thé’ pendency of 
the present war, so that thé question’ narrows itselfeinto this :. Whether a 
validating enactment of this character ts yithin the competence of the In- 
dian Legislature. That depends on whgther such enactment falls within any 
of the three lists in the Seventh Schedule of the Government of India Act. 
The Central Government can at the present time legislate in matters includ- 
ed in apy of the three lists, "I feel no doubt that a validating enactment ‘of 
this character falls within items 1 and 2 of the Concufrent List TII as com- 
ing within the general headings “ Criminal Law” and “ Criminal Procedure.” 
I think it would also come within item Lect the Provincial List.II ss covered. 
by “tbe administration of justice.” Therefore, I feel no doubt that this vali- 
See pe Se ee er eae 
pass. 

The question has been considered “in. three, othér High Courts : Cakutta, 
Madras and Patna.. - “In the Calcutta High-Cöuft in Sushil Kumar Bose V. 
. Emperor? the majority of the Court dame to the,onciugion that a, 3 of the 
impugned Ordinance only validated ’eentences up “tothe time .at which an 
appeal or revision application against the sentence coulfl be heard, afd that 
it would be the duty of any Court exercising the appellate, or revisional juri- 
diction to set all the sentences aside, and direct that the accused pereon be 
` thereupon tried under the ordinary law of the land. I must confess that I 
share the difficulty felt by the Patna and Madras High -Courts in seeing how 


the conclusion of the Calcytta High Court can be reconciled with the language Ey 


“of s, 3 of the Ordinance. Thera is nothing whatever “in s 3 to suggest that 
the period for which the sentences were validated was to expire as soon „as 
_@n appeal or a revision application was heard? pnd if that was the effect 
of the Ordinance, it would render difficult the position of a person convicted 
by a Special Court who did not desire tg appeal from the gentence, and. 
preferred to serve out the sentence, rather than Tungthe risk of a new trial and, 
poeaibly, an enhanced sentence. There.ig moreover, nothing whatever in 
8. 3 to suggest that in all appeals revision applications under the section 
the Court is bound to allow. and set the gonvictiogs aside, and 
direct the accused to be tried under the normal law'of the land. If the Ordi- 
nance had eo directed, difficulties would have arisen in case an appeal to 
the Privy Council against the:Federal Court's decision were succesful, in 
which cgse any further trial.of thesaccused would presumably be a nullity. 
. Moreover, ab the Patna High Court has’pointed out, if the intention of the 
Governor Geņeral wap that all the persons convicted by the Special Courts 
. should be seb at liberty, and retried by tha gormial Courts, it was quite un- 
1 [10] F. C R 110. = : 2 ,[1943].47 C W. N. 757. 
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necessary’ to pass s. 3, because if that section has been omitted, all persons 
convicted by the Special Courts would have been released, and there would 
have been no legal objection to those persons being prosecuted again under 


the Criminal Procedure Code. I not, therefore, prepared to accept the ` 
view of this Ordindhce wMich was by the Calcutta High Court. 
The Madras and Patna High both considered that Ordinance XIX 


was valid, and as I agree with.their dêcisons and the reasons given by them. 
and as those Courts have,discussed in tonsiderable detail the various matters 
which have béen argued before ys, I do not think it necessary to cover again 
the grounds covered by those decisions.” I agree particularly with the reason- 
ing in the judgment i aca aaa of Brough J. 
in fhe Patna Court. 

In my judgment, Ordinance Sex ob TE Vella aa ali dues ale 
therefore, mus be discharged. Ce. 

' Loxur J. I agree and have very little to add. It is now well settled by 
the ruling of the Privy Council in Bhagat Singh v. The King Emperor! that 
under e. 7,in the ninth schedule "of the Government of India Act, 1935, 
which authorises the Governor Gentral, in cases of emergency, to progml- 
gate Ordinances for the peace and good government of India,” the Governor 
Genéral alone is the sele Judge of whether a state of emfygency exists and 
whether the*Ordinance conduces to the peace and good government of Bri- 
tigh India aa coptemplated by the section. It is also settled by Emperor v. 
Benoari LalP that thé Central Legiflature has péwer at present to mike laws 
with respect to any matter <i any of fhe three lists in the Legislative Lists 
given in the seventh schedule to the Government of India Act, and, as held 


. in Kaho Talpade ¥. Emperog! the Governor General can also, under s. 


72, make and promulgate Ordinances in respect of any such matter. In Or- 
dinance XIX of 1943 the Governor General has announced that an emer- 
gency has arisen to make that Ordinance and his discretion in the matter 
cannot be questioned by us. That emergency was evidently the ruling of the 
Federal Court in Emperor v. Benoari Lall,* that the setting up of the Special 
Courts under Ordinance II of 1942 was ulign vires and, therefore, the con- 
viction and the sentences paseed by. those Courts were without jurisdiction. 
Accepting that deciafén, the “Governor General abolished those Courts, but 
has given effect to the sentences passed by them by s. 3(1) of Ordinance 
XIX of 1943. In doing s0,°he has not in any way flouted the decision of 
the Federal Court. What he has stated in effect is : “I now know that the 
Special Courts had no jurisdictioneto try the accused persons sent to them 
and, therefore, the proceedings Held by’ are not judicial proceedings and 
the cpaviction of thege perpoos is illegal. they, as the servants of the 
Crown, have made‘an ingfiry into the accusations made against those per- 
sons in the manner intended by me amd have come to the conchision that 
they have committed the illegal ectə imputed to them. Hence, though 
their conviction cannot stand, I think it necessary for the peace amd good 


1 (1981) L. R 58 I. A 169, s. © (1943) 46 Bom. L, R. 
s c 33 Bom. L. R. 950. 22, FG. 

2 [I3] ALR F. C. 36, 54. 4 [1943) A. I. R F. C. 36. 

3 [1943] A. I, R.F.C 1, 2 
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seta so ti Saleh eat gs Hs mea el 

them.” The Governor General has, therefore, ordered, that the sentences 

should be given effect to. He might have asked the Provincial Government 

or any officer to find out whether persons kad committed certain ie- 
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1943 


eget 


eins 


gal acts and might have issued an an tO How they shodla be dealt with Kirri 
even without a formal trial, if, such a course was deemed Hy him to be ne- Manoarnas 


cesary in the interests of peace and gfS8d government of India. For validat- 
ing the sentence it is not necessary that the convictifn preceding dt also should 
be validated. This is clear from thé culings‘n Tilonko v. Attorney General 
of Nata and Emperor v. Ohannappa Shantireppa® Out of respect for the 
decision of the Federal Court, the Goverflor General has not validated the 
convictions by the Special Courts, but fas only ordered the sentences to be 
given effect to on the strength of the conclusions arrived at by specially ap- 
pointed officers in what havesnow pro¥ed to be non-judicial infuirles, and it 
was open to the Governor General to act upon the result df those inquiries to 
make up his mind as to what wae necessary. for the peace. and good govern- 
ment of British India. The power to legislate in this behalf falls within Nos. 
1 and 2 in the List III and also No. 1"inthe’ List II, in the Lists in schedule 
VII of the Government of India Act, 1935, as pointed out by my Lord, the 
Chief Justice. Thi$ direction giving effect to the senterkes is dontpined in the 
first part of sub-a. (1) of a. 3 of the impugned Ordinance. The second part from 
the words “as if” is intended only for the, purpose of subs. (2). to show 
where thè appeal in each ease will ie, The use of the expression “as if” shows 
that the proceedings before the Spegial Courts themselves are not validated 
or declared to be judicial proceedings. dn this case we aye not concerned with 
the difficúlties that may arise at the hearingeof the appeals, -if any art. filed 
under sub-a. (2) of s. 3. But that sub-section only shows that although the 
_ Governot General is satisfied on the inquiries already made that certain per- 
sons deserved to be made to undergo various sentences, he is anxious to give 
them an opportunity to show that they havé really not committed the acts 
imputed to them. That is only a concession given by sub-e. (2) of a 3 and 
for that purpose the second part‘ef sub-e, (1)! hdd to'be added. But these do 
not affect the first part, which is the only*operat{ve part pf sub-s. (1). It was 
quite intra vires of the Governor General to pramutgate such an Ordinance and 
I agree that the rule should be dischdiged. 


RAJADHYAKSHA J. I agree with the judgment, delivered by “his: Lordehip. 


the Chief Justice, and have nothing to add . * 
Å . l '. Rules discharged. 


1 [907 AaB 2 (1880) L L. R. 55 Bom. 283, 


8 © 32 Bom, L, R, 1613, FB, 


Loker J; 
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Before Sr John Beaumont, Kl., Chief Justice, Mr. Justice Lokwr, and Mr. Justice 
. .._ . *Rajadhyaksha, 


a D. S ASANI 


e t 4 
THE CENTRAL BANK F INDIA, LTD. (No, 1).* 


Indian Companies Act (VII af 1913), Se. “61 Balonce sheet, form of —Govemnot 
General ig Comicil—ARerations in, form in favor of banking comparies—Noti- 
. fication mahing alterbtions ulera vires-*PubHcation of form as altered by noti 
fication—Publication of alterations alone, wheather sufficient. 

The notification issued by the Go%ernor General in Council on January 16, 
* 1987, under s 151 of the Indian Qompanies Act, 1913, making alterations in 
form F in the third schedule to the Act, relieving banking companies from the 
~= Obligation to disclose bad and doubtigil debts for which adequate provision has ~ 
been mede in their accounts to the satiafactiòn of the auditore, is ultra vires, a 
Semble. The requirement of s 151 (3). of the Act, that any table or form 
‘im the fhird“sehedule “when altered by the Central Government shall be pub- 
"lished in*the official Gasette, may be deemed to be satisfied by the publication 
vin the Gaiette' of-the alterations alone. (So held by Lokur and Rajadhyaksha - 
J- Peon G-J dissenting.) 


THs wag a complaint filed on June 4, 1940, ee ee eee 
India, Ctd., its directors, Gfficers, and afditors, with having issued, circulated, 
dnd published dn Fekruary 44, 1949, a balance-sheet as at December.31, 1939, 
and a profit and losa gccount for theeyear. ended December 31, 1935, which 
-had not been drawn up in comformity gwith the law and thereby committed 

an*offence puniafabk? under 9. 133(35 of the Indian Companies Act, 1913. 

The directors, officera and aiiditors were charged with having abetted, the 
- offence committed by the company (Central Bahk) under s. 133(3) of the 
Act and thereby rendered themselves liable to be punished as abettors under 
e, 109 andjor a. 114 read with s. 34 of the Indian Penal Code, 1860. 

The law and its history in legislation stood thus :— 

"As regards the balance-sheet the substantiye provisions of the Indian Com- 
panies Act, 1913, were : 

* Section 130(1). “ Every company shall cause to be kept proper books of account 
with respect to—.. 

(c) the asata and Habilities of the oSupany.” 

Section 13k(2). “The belance-sheet and the profit and loss account or income 
ee ea ae pee 
after provided.. 
that is, provided in s. 145(2), which ran 
` “ The auditors shall a report to the of the company on the accounts 
exarfined by them, and om, every balan and profit and loss account laid 
before the company in general meeting during their tenure of office, and the report 
shall state—.. 

(e) whether or not such belancethiet exhibits a true and correct view of the 
state of the company’s affaire according to the best of thelr informatio and the 
explanations given to them, and as shown by the booka of the company ;” 
Section 182, “(1) The balance-sheet shall contain a summary of the property 
* Criminal Revision No. 342. of dency Magistrate, Second Additional 
1943, against an drder of acquittal Court, Mazagaon, Bombay, 

. paed by V, K. Muranjan, Presi- i 
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and assets and of the capital. and Habilities of the company giying such particulare , F. B. 

as will dlecloes the general nature of those abilities and asete and how the valve 1943 


of the fixed aseta has been arrived at. —_ 
(2) The balance-sheet shall be it formated ¥ i the nd ete o Susu 
as near thereto as circumstances qdmity - * 
The form of the balancm-heet wad at frst copied from the fornt provided loa 


in the English statute dealiag with companies. The earliest English statute, [NDIA LTD. 
An Act for the Registration, Incomforation, and Regulation of Joint Stock (No.1) 
Companies, 1844 (7 & 8 Vic. c. 110), contained Bo, regulations and no forms. — 
The succeeding English Companiés *Act,- 1857 (19 & 20 Vic. c. 47) ‘provided 
a form in Table Br the material porgign of which ran thus :— . 
“IV, Debts owing 
to the Company. Debts consi "good for which the Compeny hold Bills 
- or other Securities, ° 
Debts considered good for which the Company hold no 


Deth conei dered daibh aud bad’ Any debt dua bonia 
i E E omen DE TEET T e 
rately etated.", i 

The Act by regulation 72 containd in ‘the Reguatisne fir Table B pro: 
vided :— 

"A Balance: Shet ahali be made out in Grey yea Sn lid before the ‘General 
Meeting of the Company, and such Balance sheet shall contain a of the 
Property and Liabilities of the Company arranged under the Heads appearing in 
the Fdrm annexed to this Table, or as nea? thereto as Citumstances admit.” 

The above form and the regulation were Yepeated in the Companies Act, 
1862 (25 & 26 Vic. c. 89), r. 72 appearing as r. 81. 

The earliest Companies Act in India (LITI of 1850) contained, no table 
having regulations or forms. The form of the balance-sheet as well as r. 72 - 
first appeared in the succeeding Companies Act (XIX of 1857).. The form 
was copied from the form of the balance'sheet given in St.-19 & 20 Vic. c. 47 
verbatim et literatim. It similarly copied. its r. 71 from r. 72 as appearing ` 
in the statute. This Agt was repealed and replaced by Act X of 1866, which 
_Tepeated the form and the regulation, r.-71 appearing as r. 81. . 

Act X of 1866 was replaced by the Indian Companies Act (VI of 1882), 
in which the form of the balance-sheet and f. 81 (cdtresponding with r. 71) 
were retained in the same terms. This Act was replaced by the Indian Com- 
panies Act (VII of 1913), in whigh r. 81 (corresponding to,r, 71) appeared 
as 8. 132(1) in an altered form and there were changes made in the form of 
the balance-sheet also. ‘The pertinent portion appeared thus : 


“ Boox Drgts 
(Distinguishing in the case between those deredegood and in res- 
pect of which the Bank is fully and those? considered good for which the 


Bank bolds no security other than debtor’a personal security, and distinguishing in 
all cases between debts considered good and debts considered doubtful or bad.” Debts 
due by Directors or other officers of the cotmpany or any of them either severally or 
jointly with any other persona to We separately stated in all cases.” 

Meanwhile the Companies Act of 1862 in England was replaced by the 
Companies (Consolidation) Act of 1908, (8 Edw, VII, t. 69), which omitted 
- the form of the belance-sheet altogether. elt hag ceased to be in the English 
Companies Act ever since, 


. 
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Ẹ. B. In 1926°the Central Bank of India, Ltd., published its two balance-cheets 
1943 ag at June 30'and December 31, 1925. 
zre The directors and officer’ of the Bank were charged with having knowingly 

cee and wilfully made a statement therein fh regard to its book debts which was 

CENTRAL false by reason of their having Ae es eect ee 

BANK oF ged sae E SAAN NEL E AAE ne OOE poniahabie caret 

e a 

The Magistrate dismissed the complaint on the ground that no prime facle 
case had been made oùt for a preces. Oh appeal the High Court (Fawcett 


K and Patkar JJ.)! set asidê the order, held that the balanee;sheets were false, 


and remanded the case for disposal®according to law. In doing: 0, Fawcett 
J. remarked (29 Bom. L. R: 722, 732f° 


“If odr conclusion operates so as to cause uhdue' inconvenience to banks it 
Z is open to them to move: the Governor-Geidraltin-Council to amend the form under 
the power conferred oy him by s, 151 of the Indian Companies Act of 1913. But, 
es the form stands, effect*rmist he given to the plain meaning of the language used 


in it." ; 

. Section 151 of the Indian Compafies-Act, 1913, provided, eo far as it was 
material, as follows :— . 
“158 (1). E E oh EE E E 


camstences admit shall be used in all matters to which those forma refer. 

_ (2). The Central Goveromefit may alter afy of the tables and forms in the First 
Schedule, so that i does, not increase the amount of fees payable to the mgistrar 
in the sld schedule mentioned, apd may aker and add to the forma in the Third 
Schedule, 

(OY Any sich, bie or fem, ghene aleh, aall be punllahed in the fida 
Gesetfa and on such putffication shal] have effect as if enacted in this Act, but no 
alteration made by ‘the Central Government in Table A in the First Schedule shall 
ates any Gxnpenny, Feabstered before the austen, br open) aa espe tiat, cai 
pany, any portion of that table.” 


Following the suggestion made by Fawcett J., sonst wale CREA 

Bank with two other banks petitioned to the Governor General in Council to 

_ alter form F in the third schedule of the Companies Act, 1913. 

On March 29, 1927, the Government of India published the following noti- 

fication in the Gazette ef India «(Bombay Government "Gazette, Extraordinary, 

for 1927, Part I, p. 813, dated March 31, 1927) :—- 

TARIFFS. 

_ No. 60-T. (28f, dated New Delhi, the 29th*March 1927. 

In pursuance of sub-sections (2) and (3) of section 151 of the Indian Companies 

Act, 1913 (VIL of 1913), the Governor General in Council is pleased to direct that 

ee A a A 

Act, vit. :— o 

(1) “in the column headed % Capital and ties,” to the sub-head “ Provision 

for Bad and Doubtful Debts,” the words and brackets “ (in the case of companies 

other than barks)” shall be added. + . 

(2) In the column headed ‘ ‘Propéftyeand Assets” in the sibrhesd “Book 

Debts ”— 

(a) ` after the words ‘ t Book Debts” the words and brackets “ (other than bad-and 

~ doubtful debts of a bank for which provision has been made to the satisfaction of 
. the auditors)” shall be added’ 

`b) -for the words “.in all cases” Wheré they first occur, the yrords “in all other - 

cases” shall be substituted, 
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In 1986, the Central Legislature made extensive changes in the Indian Com- F. B. 

panies Act, 1913, by the Amending Act XXII of 1936. The old form Fas 1948 

altered by the Notification dated Magel 29, 1927, was substituted by the new — 

form F by è 124 of the Amending Act, In foim F, on the “Capital and SEADA 

Liabilities” side, it kept up the entry of “Provision for Bad and Doubtful cyenrsaL 

Debts” as it was before, without ddition made to it by the notification. Banx op 

On the “Profits and Assets” side entry of «Book Debits” „ran, in its DOL, LTD. 

amended form, thus : , oe (No1) 
“ Boox Desrrs, : e , . 
(Distingnishing between those considgred d in respect of which the com- 

pany is fully secured and those considered ae ae ee ee 

security other than the debtor's personal*Security, and distinguishing between debts í 

considered good and debts considered doubtful or bad. Debts due by directors or 

other officere,” . °° 

The Indian Companies (Amendment) Act XXII of 1936 received the assent 

of the Govepor-Generat on October 27, 4936, and came inte force on January 

15, 1937. b“ 

On January 16, 1937, the Governor General in Council issied yet another 

notification (Gazette of India for 1987, Part I, p. 83, dated January 16, 1987), 

oy TO re eee oe eair reas aoa en ra 

as follows :— 

“No, 24(25)—Tr. E E TEREE Sk achat a ead Gn cok ein 

151 of éhe Indian Compenies* Act, 1913 (YIT of 1913), the Governor General in ` 

Council is pleased to direct that in Forh F in th8 Third Schedule to the said Act, 

the following alterations shall, be imade with effect from the 17th January 1987, 


(1) Tn tia “colin honda CAPITAL ‘AND IAABILITIES,’ PANE Peovi- 

SION FoR Bap AND DoustruL Ders’, the words and brackets ‘(IN THE CASB OF 
COMPANIES OTHER THAN BANKS) ” shall Be added. ; 

(2) In the column headed ‘PROPERTY AND ASSETS,’ to the sub-head ‘Boo 
Dearrs, the words and bracet "(OTHER THAN BAD AND DOUBTFUL DEBTS OF. A 
BANK FOR WHICH PROVISION HAS BEEN MADE TO THE SATISFACTION OF THE AUM- 
TORS)’ shall be added.” ° i 
A regards Picit and Lose ANconnt, the Central Legislathre added by « 71 
of the Amending Act XXiI! of 1996 a tause to, e; 189 of the Indian Com- 
panies Act, 1913, which ran thus :— 

($) “The profit and lose account shall include particulara showing: the total of 
the amount paid whether as fees, percentages or otherwise to the managing agent, 
if any, and the directors. respectively aa renumeratior for thelr services and, where 
a special resolution passed by the members of the company so requires, ta the mana- 
ger, and the total of the amouht written off fðr depreciation.” „If ‘any director of 
the company is by virtue of the whether direct, or indirest, of the com- 
peny, a director of any other , any renmmergelon or other. emoluments re- 
ceived by him for his own use, whether as a director of, or otherwise in connection 
with the management of, that othe company, halj be showt th a note at the foot 
of the acccamt or in a statement attached, thereto, 

Among the regulations contained ih table A in the first schedule to the Act 
was r. 107 which provided :— S 
107. Tha profi and ipes account shall in addition to the mattera referred to, in °. 
sub-section (3) of section 132 of the Indian Companies Act, 1913, abow, arranged 
under the most convenient heads, the amount of grove income, distinguishing the 
eR eee a ee a ok eee ee 


R. 4. 
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_ distinguishing the Expenses of the establishment, salaries and other like mattera 
` Every item of expenditure fairly chargeable against the year’s income shall be brought 
into account, se that a just balance of profit ang loss may be laid before the meeting, 


SHAMDASAN] and, in cases where any, item yee eda i Pine acacia miner air 


P. 
CENTRAL 
BANK OF 

INWA, LTD. 
(No.1) 


several years has beer in any one yefr, the whole amount of such item 
shall be stated, with, the addition of the reasons why anly a portion of such expendi- 
eee A ° 

The regulations contained in table A”were model regulations on which a ‘ 
company might frame its own articles, but some of them wére made compul- 
sory in the case of every eompany by s. 17(2) of the Act, which said :— 
Articles of association may adopt allgor*any of the regulations contained in Table . 
A if the First Schedule, and shall in et a 
identical with or to the game effect ea reglation . 107 . . contained in that Table. 
The Central Bank of India, Ltd., igyd ite belancoshest a8 at December 
31, 1939, from which debts considered “Bad ang doubtful... for which pro- 
vision baa been made to the satisfactidn of thé auditors” were altogether 
omitted from, its Assets side, so also the“ provision for bad and doubtful debts” 
was omitt¢d frpm ite Liabilities side, The Bank admitted the omissions but 
pleaded justiffcation therefor by relying on the Notification of 1937. 

Dg tains of tale eera © D gno sled 
on June 2, 1943, asking the trying Magistrate to refer to High Court, 
under 8, 432 of the Criminal Procedure €ode, the question whether the noti- 
fichtion issued bY the Governor Gengral on January 16, 1937, was uliya vires. 


' The Magistrate rejected the applications 


13. (Central Bank of India, its Cree and officers), 


On June 30, 1943, the Magistrate acqyttted the accused, after dealing with 
the Question whetfler the notification Was ultra vires in this wise : — 

. “The complaintnt haa challengeð the notification as sltra vires. He does not, 
indeed, dispute the Governor General’s powera under s. 151(2) and (3) to alter or 
to add to the Form F, but, he disputes the Governor General’s powers to ao alter or 


saya in ao many words: ‘Any such table or fi when altered shall be published 
in the Official Gazette and on such publication have effect as if enacted in this 


it may be noted that a 132(2)sof the Act does not say that the belance-sheet shall 
be in the form marked F, but has the folfowing words added to it, viz. ‘ 
thereto as-circumetances admit.’ For these reasons I hold that not only 
Governor Geneyl power to amend Fofin F by virtua of a. 151(1) of the 
also that when the, form is amended and the amended form published in the Gazette 
it hag good force as apy of the sections in thesAct.” 

The complainant applie? to the High Court. 

-The application was first heard on August 30, 1943, by Beaumont C. J. 
and Rajadhyakeha J. It was then-ordered to be heard by a full bench. - 

A full bench consisting of Beaumont Q. J., Holst Jo BoA Raladiyakeha: J 
heard the application on September 1 and 2, 


The complainant. in person. 
` Sir Jamshed}i Kanga, instructed by Payne & Co., for oppcnents Non. 1 1 to 
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S. G. Velinker, instructed by Payne & Co., for opponents Nos. 14 and 15 F.B, 
(A. F. Ferguson & Co. and S. B. Billifnoria & Ca, firms of auditors.) 1948 


The complainant. My contentioh is that the Notification of 1937 iè rallies 
vires, first, because the mandathry provisions of 8 151 (3) of the Act have been ,. 
clearly disobeyed ; and, secondly, because the alterations made in form F CENTRAL 
are repugnant to tle mandatóry isions of the Act. ` ea ae 

On the first point the provisions of s. 15143) are clear beyond doubt. (No. 1) 
The altered form becomes valid gnly when the tntire form embodying the —— 
alterations is published in the official Gazette. That has not been done here. "i 
The notificatfon in question “purpérts eonly to give the alterations made in 
their barest outlines. The alteratie§s do not therefore “have effect as if 
enacted in this Act”, and have no existence in poinf of law. y 

The second ground on which»I dyApeach the validity of the notification ia 
that the alterations made by it are repugnant- to the mandatory provisions 
of the Act. Section 130 requires every company to keep proper books of 
account with respect to ita asseta and liabilities. Section 13f jmposea upon 
every company the obligation to Isy* before its general meeting a balance- 
sheet and firofit and loss account in each calendar year, after they have been 
duly audited. ‘ghe auditors are under a. 145 (2) (c} required to report “ whe- 
ther or not such balance-sheet exhjbits a true apd correct view of the state of 
the company’s affairs...aa shown by the books of the sompany.” Under 
s. 138(1) “the balance-efleet shall cofttaln a”sumnfkry of the property and 
assets and of the capital and liahilities of the company”. Further the profit 
and Joes account shall show “ the dinpunt of groes income?’ under r. 107, which 
under s 17(2) is a compulsory article in.the articles of gssociation of every 
company. The effect of the notification is to give a go-by to all these man- 
datory provisions of the Act. S 

The Governor General fas power to alter the form, but he has no power 
to alter the law, The law requires that the balance-sheet shall give to the 
shareholders the true position of the company as shown by the books of the 
company. The auditors aré Q\nder an obligation to see that the balance-sheet 
exhibits a true and correct view of the state of the company’s affairs (1) ac- 
cording to the best of their information and°the expfanations given to them 
and (2) as shown by the books ofsthe company. The legislature would have 
enacted these mandatory provisions to no purpose if the same were to be dis- 
obeyed by the auditors, The notification is clearly ultra vires as it allows 
the auditors fo disobey the mandatory*provisions of the Act. 

The’ ratio decidesdi of Shamdasani v.’Pochkhanavalq: is that until the 
debts of a company are writen off they are ite asetas. The balange-sheet 
shall show all the assets of a company. Can the notification go against the 
mandatory provisions of the law? Can it scrap the. requirements of the law 
that every company including banking companies should give in its balance- 
sheetethe particulars prescribed ine form F in respect of all its book debta in- 

Sir Jamshed}i Kanga. In form F as it originally stood there was a dis- š 
tinction between ordinary companies and banks ab to their obligation to 


'1 (1927) 29 Bom. L, R. 722, 
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show bad and doubtful debta ‘This distinction was done away with in the 


- notification. New form F now appears in the third schedule to the Act. 


No such distinction was also made in the tld form F in the Act of 1882. 
If the Legislature givesto thasGovernor General full powers to alter the forms, 
the Governor General can alter it in respect of a flas, ie. banks.’ Such a 
provision has been made by the legislatyreeas negards insurance companies 


` by ea, 115 and 116 of the Ingurance Act, (Act IV of 1938). The Gov- 


enor General hes only altered the form and has not altered the Act at all. 
The altered form has not altered the provisions of the Act, nor is it inconsis- 
tent. with’ them. Section 151 says that the form when alteted and published 
will bécome a part of the Act. 

In the Indian Companies Act there is'no form for profit and loss account. 
Form F has nothing to do with s. 182{3). Form F is to be followed only 
for preparing a balance-sheet. The opponents are’ charged with not follow- 
ing r. 107 as regards profit and loss account. By s. 17 r. 107 is made a com- 
pulsory article,in fe articles of assocktion of every company. It therefore 
remains only añ article in the article pf, association of every company. By 
virtue of a 21"the articles are nothing, more than contracts between shgre- 


` holdere and a company. Regulation 107 also becomes such a contract. A 


breach of it is nothing more than a breach of contract. R tion 107 is 
not a part of the Act, Its breach is not mete penal. 

Inf the present cse we have*compligd with the requirements of a. 130 for 
we have kept proper books of account with respect to the matters therein 
mentioned. We have also complied with # 131, for the directors have laid 
before’ the shareholders": balance-sheet’aa well as the profit and lows ac- 
count. We have diso got’ these duly audited. We have also carried out the 
provisions of s, 132 (1), in our balance-sheet. The object of s. 132 is to 
give to the shareholders a true and correct view of the real assets of a com- _ 
pany. In England it is not necessary to show bad debts in a balance-sheet. 
If you show your assets lesa than they are, there is no objection. It was 
argued in Shamdasani v. Pockkhanavala‘ that p. 13211) would be abeolute- 
ly satisfied if you do not show bad debts on the asseté aide of a balance- 


` sheet and the provisionemade therefor ‘on the liabilities aide thereof. The de- 


cision in that case only says that we should carry out the requirements of 
form F. The reason for omission. of bad debts is admirably stated by 
Buckley J. in Newton v. Birmingham Small Arms Company, Limited". The 
judgment in Shamdasan?s case was dejivered on February 28, 1927. In March 
of the same year we applied to the Governor General to amend the form. 
On March 29,,1927, the Governor General the form by relieving 
banks trom the obligation of showing pad in their balance-sheets, But 
a eee ed ee T T T 
show bad and doubtful debts in À 

Section 151 gives power to the Govertor, General to alter any form in any 
manner he likes. When an alteration is made in a form by the Governor 
General, it becomes a part of the Act. The Dowie et Ge Goren Gee 
under the section are full and unfettered. 


1 (1927) 29 Bom, L, R, 722 2 {1906} 2 Ch, 378, 389, 
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Even the legislature has drawn aline -of “distinction between an ordinary F. B. 


company and a banking company iñ s. #36. 143 

f If we read form F as amendedeas part of the Act, then every'attempt should S 
SHA MDASANI 

be made to reconcile it with s, 132. e e 


If the case was one of civil liability then the powers of the Governor Gene- bas 


ral to alter forms might be, restyicted. Here the question is one of criminal BANK oF 
liability. In such a case hia powe are very wide indeed. The case of a Doia, Lt. 
bank is very delicate, because a bank is a credit institution.» The legislature (No1 
inserted in 1936 a new chapter Part X-A? dealing only with banking compa- . 
nies. A bank stands on a different footing from the other companies. ° 
The point made about a 151(2) was not made before the trying Magis- 

trate. It is nowhere to be found m the application made to this Court. . 
Even so, there is no substance in it, The argument is that, you should pub- 

lish the whole form embodying the alterations. Mere publication of the al- 
terations by themselves is not enough. This is far too technical. The noti- 

fication in question refers spetificallye to s. 151(3). 4° says read certain 

words as added to the form. This arpeuhts to publishing the form. If the 

whole form were published, the public would not know what the amendments 

_ were, The separate publication of the amendmentg is a better wayeof in- 

forming the public, for the alterations are prominently shown thereby. 

In the present case, the Bank prepared its bhlance-eheet in the bona fide 

belief that form F as amended by thesnotification was valid. It should’ not 

be penalised if the form turns out to be invatiq in law. 


S. G. Vedinker. I appear for régondents Nos. 14 and 15, who are,audi- 
tors’ firms and not individuals. The charge laid against.them is that they 
conspired with the Central Bank of India, Ltd., in preparing a false balance- 
sheet. Sees. 107 of the Indian Penat Code, 1860. The auditors are not offi- 


, cers of a bank under s. 2 (II) of the Indian Companies Act, 1913, except 


in certain winding-up proceedings. See sa 235, 236, 237, which appear in 
supplemental provisions, At the outset there is no evidence of how a œn- 
spiracy was formed, and beteen which members of the company and the 
firms, Section 133(3) deale only with substantive offences and is confined 
in its operation to the company and ite officeta, Firthe cannot be convicted 
of the offence charged. ` . 


The complainant in reply. The offence under a. 133(3) Was the act of 
the Bank im ‘issuing, circulating or publishing it balance-sheet as at Decem- 
ber 31, 1939, which did not comply with the requirements laid down by s 
132. The offence is conclusively proved by the evidence tn the cage, The 
directors, officers and auditoresare not charged pnder s, 139(8), out with 
abetment of the offence under a. 109 arid 9, 114 read with s. 34 of the Indian 
Penal Code, 1860. The evidente in support of this offence was that they 
either prior to or at the time of the commission of the act by the company did 
sign: tke balance-sheet to facilitate’ the commission of that act and in fact 
facilitated ita commission and in so doing aided the doing of that act. See > 
Explanation 2 to a, 197. No other proof is required. Mens rea is not-the - ° 
ingredient of the.offences charged. There*is no question that the accused 
have wilfully and knowingly issued a false balance-ahect or that there is any 


had 
. Ld 
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wilful default The term “ pefeon” includes any company or association, 
or body of persons, whether incorperated or not : s. 11 of the Indian. Penal 
Code ; and a, 3(39) of the General Clauges Act, 1897. 


BEAUMONT C. J. This is f revision application against an order of acquit- 
tal, and the Court does not readily entertain such applications, For one rea- 
son, because under s, 439 of the Criminal Code, 1898, we cannot turn 


~ an order of aquittal into an order of on, and for another reason, be- 


aie a fb aot ae ea ecu ee 
ernment to appeal. In this case the prosecution was under s. 133(3) of the 

Indian Companiea Act, 1913, and tke Siegation in substances was that the 
Central Bank and its officers and auditegs, who are the accused, had isæued a 
false balance sheet. ‘The learned Magistrate came to the conclusion that the 
balance-sheet did not make full disclogwze of book debts and the provision 
made to meet bad and, doubtful debts, but that the Omission to make those dis- 
closures was justifigd by a notification issued by the Central Government on 
January 17, 1937, under s. 151 of the Indian Companies Act, that notification 
being exhibit No. 3. . 

The complainant, Mr. Shamdasani, asked the Magistrate to state a çase 
under 8, 432 of the Criminal Procedure Code, raising the qu whether the 
notification, exhibit 3, was vqlid. But the learned Magistrate in the exercise 
of his discretion cpnsidered that there was no difficulty which he need refer 
to the High Court, and, therefore, he refused to state a case, and acquitted the 
accused. This Court considered fhat there’was a serious question of law which 
required to be considered. We have, I, think, no jurisdiction to direct the 
Magistrate to state a case under s, 432, if in his discretion he does not desire 
to do so, and in any case we could not direct him to state a case after record- 
ing an order of acquittal. But we adzhitted the application against acquit- 
tal in order that the point of law might be considered. - 

Tt has been the policy of the*Legislature, both in England and in this 
country, for many years past, in successive Acta relating to companies, to 
require a company ¢o keep proper accounts, dhd to issue a proper balance- 
sheet. The provisions,in the Companies Act of 1913, as amended by the 
Companies Act of 1936, are contained in s. 130 and the following sections. 
Section 130 requires every company to keep proper books of account with 
respect to the fhatters specified therein. Section 131 provides that the direc- — 
tors of every company shall? within the time specified, lay before the com- 


‘pany in genera] meeting a balance-dheet and profit and Joes account. Sub- 


section (2) provides that the balance-sheet and the profit and loss account 
shall be audited by theeaudjtor of the compayy, and under sub-s, (3) a con- 
pany has to send a copy of the balante-sheet and profit and logs account to 
the registered address of every member of the company before the meet- 
ing at which the balance-sheet is to*bedaid before the members of the com- 
pany. The powers.and duties of auditors ‘are dealt with by s. 145, but noth- 
ing turns on that section. Then s. 132 is an important fection for the’ pre- 
sent purpose. Sub-section (1) -provides that the balance-sheet shall con- 
tain a summary of the property and aseets and of the capital and liabilities 
of the company giving such particulars as will disclose the general nature of 


WoL. xtvt. l Tit soida. aW küboktii 
a E T 1h Ged Wels ia een a 


rived ‘at, Sub-eection (2) directs that the balance-sheet shall be in the 1943 


form marked F in the third.schedule or as near thereto as circumstances ad- 


mit. An additional sub-ection (3) was added ig 1936 which it is not ma- S#MDASANI 
terial to state., Section 133 directs that the balance-sheet and profit and lose CewrRaL 
account shall in the case ofa, banking company be signed as therein directed, BANK OF 
and in the case of other companies i@ a different mannet. I only notice that Invi, LTD. 
in order to observe that that section draws a distinction between banking (No.1) 
companies and other companies. Sebsectign (8) ifthe penal section, unde a eumoni Gh, 


Which this progecution was launched, pnd it provides that if any default is 
made in laying’ before the company or ff issuing a balance-sheet and: profit 
and logs account as required by a, 130r if-any balance-sheet and profit and 
loea account is issued, circulated or published which does not comply. with the 
requirements laid down by and utdef's, 131, 8. 132, a 132A“and a! 133, the 
company and every officer of the company who. is kndwingly and wilfully 

a party to the default shall be ptmishable with fine; The-toly pther section 
I need notice is a. 151, which provides in eub-e. (2). that the Céntral Govern- 
ment may alter anyi of the tables and forms in the first echedfile, so that it 
does *not increase the amount of fees payable to the Registrar in the first 
schedule, and mgy alter or add to the forms in the third’ schedule. Sub- 
section (3) provides that any such table or form, when: altered,- shall be 
ea pee fe (ie T C e and ips met oats bon) Mel haves 
as if enacted in the Act.-- 

Form F, which is referred to in @, 132(2), is dne Of the forms in the third 
schedule, and, therefore, it may be altered or added te by the Central Gov- 
ernment under s, 151.. In that form, undef the heading “Capital and Lia- 
bilities.” there is a sub-heading “Provision for bad and doubtful debts.” and 
- under the heading “Property and Aseta” theré is a sub-heading “Book 
debts”. Exhibit No. 3, which is the notification issued on January 16, 1937, 
by the Central Government as purporting to ‘act under s. 151, ae ible 
the Gazette of India, contained this provision > . 

“Tn the column headed ‘Capita and Liabilities’, to the sub-head ' Provision for 
bad and doubtful debts’, the worda and brackets ‘ {in the case of companies other 


than banks) ’ ghall be added. 
“ (2) In the column headed ‘ ‘Propertyand Assets’, tithe mib-tend * Book-debts ’ 


the words and brackets ‘ (other than bad abd doubtful debta of a hank for which 


provision has been made to the satisiactidh of the auditom) ’ aball be added.” : 


The real question is whether the Centrgl Governrhent under a 151 can 60 
amend form F as to differentiate between onesclass of companies and another. 

' The position with regard to banks and théir obligations undeg æ. 131_ and 
132 and form F, is rather curioth “Unger the Companies Act of 188% the 
form of balance-sheet was simpler than in form F, and there was no distinc- 
tion between banks and other companies., If the Act of 1913, form F, as 
originally published, contained immediately below the eub-heading “ Book 
debte ™ under the heading “‘ Property and Aseets” this mote: --- 

“(Distinguishing in-the ase of a bank between those considered good and in 
respect of which the bank is fully secured and those considered good for which the 
bank holds no security other than the debtor’s personal security, and distinguishing 
in all cases between debts considered good and debts considered doubtful or bad, 
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Debts due by directors or other &ficers of the company or any of them either seve- 
tally or jointly with any other persogs to be separately stated in all cases)” 

That note extended the heading “ Book,dests” by showing what information 
was to be given, asd thegobligations imposed upon banks were slightly 
more onerous and required rather fuller information than in the case of 
other companies. “In the year, 1926 the Central" Bank and its officers were 
prosecuted by Mr. Shamkdasani in ci somewhat similar to those 
in the present case, and the learned Magistrate acquitted. But on au 
application in revision to,the Hifh Court*in Shamdasani v. Pockkhonavala,: 
this Court came to the conclusion thay the company had mot sufficiently 
disclosed’ the book debts under form F of e. 132. At the end of the judg- 


ment the Court observed that if theft conclusion operated so aa to cause ‘ 


" undue inconvenience to banks, it wag open to them to move the Gover- 


nor General to ‘amend form F under-th® power eonferred upon hin under s. 
151 of the Indian Companies Act, 1913. It is not unusual for Courts to direct 
the attention, of the Legislature to what appears to be a defect in the law, 
and to suggest that the defect might be remedied. But it is obviously not the 
business of Céurts to indicate to the Législature or the Executive the method 
of remedying any such defect, and the suggestion that the matter should be ` 
dealt with under’s. 151 was no more than an indication of tle Court's opinion 
on the subject. However, the Central Government adopted the suggestion 
ofthe Court,.arfd acoprdingly oa March 31, 1927, issued in the Garette of 
India a notification in exactly the same derms as exhibit No. 3, so that there- 
after under the heading ‘ ‘Book debts’? there wad a note in parenthesis 
“(other than bad Andetloubtful debts of a bank for which provision has been 
made fo the satiifaction of the huditors)” followed by the original note in 
form F which I have read., How far that alteration in the form was justified, 
it is not necessary to consider, because the matter was dealt with afresh by 
the Amendment Act of 1936. In 1936 the Legislature having before it the 
two notes under the head “ Bodk debts”, and also the exception of banks 
under the head “ Provision for bad and ul débts” by which a distinc- 
tion was made between banks and other ies, omitted in the amended 
form F any referenca to such distinttion. The two additions made in 1927 
were omitted and the only note under the head “Book debts” was in these 
terms : i \ 
“ (Distinguishing between those cansideted good and in respect of which the 
company ia fully secured and those considered good for which the company holds 
no security other than the debtor's Personal security, and distinguishing between 
debts considered gpod and debts dbnsidered doubtful or bad, Debts due by direc- 
tora or other efficere of the company or any of them either severally or jointly with 
any other person to be separately stated) ”. 

That is a general direction to all companies as to what they are to include 
under the head “ Book debts”.” It seems clear that the Legislature was not 
prepared in the Act itself or in form F ta draw any distinction between bank- 
ing companies and other companies. Why they were not so prepared, we do 
not know. It may possibly be, as Sir Jamshedji Kanga has suggested, that 
the Legislature thought that the Act itself and the ‘forms should treat all 
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companies alike, leaving it to the Central Goyernment under a 151 todmw FB 
a distinction in the case of banks if thought proper. On the other hand, it 1948 
may be that various interests in the Legislative Assembly’ were opposed to ee 
granting any special consideration’ to'banks, and thought that the same rules STAMDASAN! 
should apply to every company? and the bill wotld not have been passed in CENTRAL 
a form which gave special relief to banks ‘We do not know what the reasons Banx oF 
were, All we do know is that any œ ion between banks and other com- inna, LTD. 
panies was omitted from form F. But the day after the amepding Act came (No, 1) 
a Bemench 
banka the favourable position which they had sechred in 1927. The ques- — 
tion is whether’ that notification is vaRd.e 
It ia to be noticed that if the Cengal Government can make an exception 
in form F in regard to banks, it can make it in regard to other classes of y 
companies too, and if it can make æ Wistinction in respect ofsa clase of com- 
panies- I see no reason why it should not make a distinction in the case of 
a particular named company. , Moreover, if the Central Government can 
direct that provisions in relation to “Book debts” are not jf apply to a 
particular company or a clase of companies, it can direct that other provi- 
siong also in*form F are not to apply, and can in effect destroy the obligation 
of the favoured ies to issue a balance sheet» in the form which the 
Legislature thought proper to enact. No doubt, we may assume that the 
Central Government will act reasonably and properly. We,may assume that 
any advantage conferred on*any comparfy or class of ĉompanies will be based 
on considerations of what the Cental Government believes to be for the pub- 
lic interest. At the same time, in congidering the extent of a power conferred 
by the Legislature, we cannot overlook, in construing tha legislative enact- 
ment, the implications of that power on a certain construction. We must 
recognize that if the notification, exhibit No, 3, is’valid, a much wider altera- 
tion in form F could be made under the provisions of s. 151. 
To my mind, the Central Government, although it may alter or add to 
form F, is not entitled tp introduce a new form, nor is it entitled to amend 
the substantive provisions of fhe Companies Act; and it seems to me that 
directly the Central Government distinguishes between one company and an- 
other, it is in effect introducing a new form, and is altering the provisions 
of s 132. Sections 130 and 131 ineterms apply to every company, and the 
balance sheet mentioned in s 132 is.the balancé sheet to be submitted by the 
directors under s. 131 in the case of every company. So that s. 132 in effect 
provides that every balance sheet shall tontain a summary of the property 
and assets and of the capital and liabilitigs, and if certain ‘companies are 
entitled to omit to mention “ Rook debts”, or.some beok debts, those, com- ' 
panies are excused from making the disclosure quired by s, 192(1) ; nor 
are they making such a disclosure, if they, omit to mention the provisions 
for bad and doubtful debts, which fosm-part of the assets of the company. 
Sir Jamshedji Kanga has argued that bad and doubtful debts are really of 
no value, But unless a debt ia definitely -written off as bad, for instance, if 
owed by a company which has been wound up or by an insolvent, or some- e 
thing of that sort, it cannot be said to be ofeno value. There must be at the 
present moment a great many persons who are able to pay debts which they 

R. 1L . s « 


THE pOMBAY LAW REPORTER. [ VoL. XLVI. 


could not have paid three years ago, before the war brought commercial prose- 
perity, and the omission to declare bad debts is an omission to declare part 
of the assets of the company. "There is qn even more important alteration 
introduced by ethibit,No. 3,in aub-a (2) of $. 132. Read with the preceding 
sections and 8, 151 that sub-section provides that the balance sheet of every 
, company shall be*in the form marked F jn thé third schedule or as near 
thereto as circumstances admit, with djch modifications as may be intro- 
duced under a, 151. But 4t is every balance sheet which must be in that 


, form, and directly one ekcepts a®particuler company or class of companies, 


that company or class Gf ‘companies is not bound to issue a balance eheet in 
the prescribed form ; they then will*hav€ to issue a balance sheet in a differ- 
ent form, which might be separately Set out in the schedule as form F-1, or 
might be indicated by alterations in form F ; that is a mere matter of draft- 
ing. But the Substance of the mattef fs that djrectly you differentiale be- 
tween one class of tompanies and other companies, there are in fact two 
forms, one applicable to the excepted, companies, and the other to the remain- 
ing companics In my opinion, the, Central Government has no power under — 
a, 151 to altes ‘form F in such.a waf %s to differentiate between companies, 
because that involves in substance an alteration of s. 132 of the Act. * 

A second point was taken by the applicant, and that is @hat the publica- 
tion of notification, exhibit, No. 3, ia ngt a compliance with sub-s. (3) of 
8.451. That sub-section proytdeg that any form in the third schedule, when 
altered, shall be publi&hed in the dHicial Gazetfe, ard on such pulllication 
shall have effect as if endtted in the Act, Now, it is quite clear that the form 
as altered was not published. What wad published was the alteration made 
by the notification, and to anybody who had not got a copy of form F avail- 
able the alterations made in the form as published in the Gazette would mean 
nothing. Sir Jamshedji Kanga has drgued:that if the whole altered form 
was published, unless the alterations were distinguished in coloured ink or 


by some other distinctive ‘marky which is not made compulsory, it would 


be very difficult to find out what the alterations were, and that publishing 
the alterations, ingtead of publishing the whble altered form, would be the 


-best way of giving publicity to thes world as to what alterations had been 


made. That may or may not be so, but the answer is that, there being-two 
methods of publication, the Legislature has chosen one, and not the other. 
What has to*be published is the altered form, and it is no good affirming 
that what has been publighéd is just as good, or even better. It is only upon 
the publication required by sub-8. 3) that the altered form takes effect as 
part of the Act, and in my opinion sub-s. (3) of s. 151 has not been com- 


-plied, with, But, of apurse, that difficulty cauld be overcome for the future, 


if the notification was othErwise vali, by publishing the altered form. 

In my opinion, therefore, the acquittal of the accused on the ground on 
which it was based, namely, that the Act had been complied with, cannot be 
justified.. But under a 133 the officers bf the company must be knowingly . 
and wilfully a party to the default charged. It is clear that the Bank and 
its officers and auditors’ prepared this balance sheet, and, no doubt, future 
balance sheets up to the present date, bona fide believing the alteration in 
form F effected by exhibit No. 3 to be valid, and, that being so, it seems 
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to me quite impossible to suggest that there has been any knowing and wilful F. B. 
detault on the part of any of the officere of the bank. A company can only 1943 
act by its agents, and if the agents are innotent, it is not likely that a heavy ant 
fine could be imposed on the compahy. There ia no case therefore to inter- SHAMDASANI 
fere in revision against the ordér of acquittal. fh the case of balance aheets Pees 
issued after the bank hase notice of this judgment, different considerations BANK oF 
will apply. As long as the? altefatipn in form F was not challenged suc- INDIA, LTD. 
fae e ECEN a TENA PERE te E oe al ae a 


it was valid. i . B scj 
- We, therefore, do not propose to interfer with the order of acquittal. EN 
Rule discharged. i - art 


Loxur J. eer, ee eee ee the . 
Presidency Magistrate, Second Adgitional Court, Bombay, acquitting the 
opponents, who are the C8atral Bank of India, Limited, and its chairman, 
directora, manager, sub-manager, accountants and auditors, in a trial held 
onthe ‘complaint: OF the petiton Mif P. D. Shamdaguni. Mis complaint 
waa that the balance sheet of the sajd, Bank as at December "31; 1939, and 
its Qrofit and loes account for the year ended December, 1939, issued, circu- 
lated and ‘by the Bank, did not comply with the requirement laid 
down by and er % 131, 132, 133(1) and ‘regulation 107 in table A of 
the first schedule of the Indian C8mpanies Act; 1913, and that the oppon- 
ente, being parties to the default knowingly ard wilfully, had thereby com- 
mitted an offence punishable under & 133(3)* qf the Indian Companies Act, 
1913, read with s. 109 andlor s. 1ft of the Indian Penal Code, 1860. 

‘As regards the alleged omission to comply with the Tequizements of regula- 
tion 107 in table A of the first schedule, it is enough to say that it is not made 
penal by s 133(3) of the Act. Table A contains Regulations for management 
of a company limited by shares and r. 107 states what matters the profit and 
loss account of a company should contain in addition to tha matters referred 
to in 8. 132(3). That sub-section was added to.s. 132 by Act XXII of 1936 
to indicate what matters shod be included in a profit, and loss account, 
and the Legislature did: not purposely .include in them matters referred to 
in r. 107. Section 17(2) of the Act requires that the*articles of association 
of every limited company may adopt all or any of the regulations contained 
in table A in the first schedule, but, must’ confain regulationssidentical with 
or to the same effect as certain specified regulations, including r. 107. It 18 
argued from this that every profit and toss account is bound to contain the 
matters referred to in the regulation. ‘Therf is nq doubt about this, but the 
question is whether a default ig this respect is punishable under s. 193(3). 
According to s. 21(1), the articles of association @astitute a contract between 
each member and the company,«and regulate, their rights ster se. Hence the 
requirements of r. 107, which is embodied in the articles of aseociation of the 
bank, are not to be deemed to be part of s 132(3), and s, 133(3) does 
not refer in terms to r. 107. It is not disputed that the impugned profit and 
loss account does not offend against a, 132(3), and even if it be proved that 7 
i cies me, ll al te raiat e OTS erat not punila 
under s, 133(3)- 
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F. B. The complaint in respect ofethe balance sheet is that it does not disclose 
uo bad and doubtful debts under the heading ‘ ‘Property and Assets” in the 
right hand column, nor the provision mgde- for them under the beading 

Sunnmasans “Capital and Liabiligies” jp the left hand column. ‘This omission is not 
CENTRAL denied by the opponenta, but it is contended’ that it is authorised by a noti- 
Banx or fication issued by the Governor-General-in-Council i in 1937, and that conten- 
Innia, LTD. tion found favour with the learned Magiĝrate. ‘A brief history of the genesis 
(No.1) of that notification will not*be beside the point. 
„Lohur J, Section 130(1), require every eompany +o cause to be kept proper books 
e — Of account with respect to (a) all sums received and expended and the mat- 
ters in respect of which the receipt {ind xpenditure take placè, (b) all’ sales 
and purchases of goods by the compfmy and (c) the assets and liabilities 
of the company, and s. 131 requires that the balance sheet and the profit and ` 
_ loss account or fncome and expenditure” fccéunt akall be audited by the audi- 
tor of the company ‘and that such audited balance sheet shall be duly pub . 
lished aa set out therein. What the palanceesheet is to contain is laid down 
in s. 132(1). *.It says :— 

She: balanos “dheet’ shall ‘contain a sinmay of the panais and aesa and ot 
the capital and Habilitiea of the company giving such particulars as will digclose 
eee 
aseets has been arrived at.” 

Section 132(2) requires tHat the balanct sheet must be in the form marked 
F in the third schedule or as near thereto as circumstances admit. One of 
the items in the right hand qokimn of that form is,“ Book debts” under the 
heading ‘ ‘Property and Assets”, and thére is a corresponding item in the 
BO ‘pfGvision for bad and doubtful debta” under the head- 

“Capital and Liabilities”, "Under the old Companiés Act, 1882 (Act 
o a e ee e a a ee 
form in the Act of 1913 (Act VII of 1913), the folowing clause was added 
in brackets after the words “ Book debts” in the right hand column :— 

“ Distinguishing between thosa considered good and in respect of which the 
company is fully secured and those considered ggod fof which the company holds 
no security other than the debtor's personal security, and’ distinguishing between 
debts considered good and debte considered doubtful or bad. Debts due by Direc- 
tora or other officers of ‘the company or any of them either severally or jointly with 
any other persons to be separately stated.”, 

Thue bad and doubtful débts had to be shown separately by the banks. 
In spite of this, the banking companies continued the practice of not disclos- 
ing, in the balance sheets, their badeand good debts, and the provision made 
for them. ‘The petitioner, Mr, Shamdasani, therefore, filed a complaint 

' againgt certaim office of the bank, and wheg the matters came to the High 

Court, it was held in Shemdasani ve Pochkhanavala' that bad debts due to 
the company shown in the books must be included in the total entry against 
the item “Book debts”, that the debt was nonetheless a debt though there 
might be little prospect of its recovery, and though the creditor might pave the 
means of covering the deficit if it was not paid. It is also observed there that 
6 it ig always open to a company to write off debts which in its opinion are en- 
tirely irrecoverable, and on thig, being done, such debts cease to be “Book 
1 (1927) 29 Bom. L R. 722, 


VOL., XLYI.]! THE BOMBA eee: ~. 85 
debts”. Inthe coure of the judgment the folRwing observation was made on F. B. 
p. 732 :— 1643 

an tas ae Sailer estab To etic cas ER E E 
open to them to move the Goverpor-General-in-Cougeil tosamend the form under m 
the power conferred on him by s. 151 of the Indian Companies Act, 1913. But, a8 CENTRAL 
eee eee CODE D A ee BANK OF 
in it.” Inv, LTD. 

This suggestion was taken up by some of the banking ccpmpanies and at (No. 1) 
their instance the Governor-General-in-Coumcil issudd a notification on March Loker J 
24, 1927, amending form F in the third schedul® in the case of banks by ~___ “s 
permitting thefn not to show bad affd? dsubtful debts for which provisiog had 
been made to the satisfaction of the debtors and also the provision so made. 

That notification was similar to exhibit 3 in the case. On the strength of - j 
the alteration thus effected, by this tification in form F, the banking com- 
panies continued their old practice of not disclosing in the balance sheets 
their bad and doubtful debts asewell ag their secret resetves intended to pro- 
vide for them. When the Act was amended by Act XXII of 1936, the clauses 
in the brackets in form F were extended to all companies by’ the omission of 
the evords ‘“in the case of banks” ; but the banks were not exempted from 
disclosing all byok debts incuding bad and doubtful debts and the provision 
made for them. Thus the detailed information yequired by the parenthetical 
clause was extended to all companies and the notificetion of the Governor 
Generfl issued in 1927 was" not embodidi in it.’ This"Act came into effect on 
January 16, 1937, and on the very next day a motification similar to that 
of 1927 was issued by the Govertlor-General-in-Coupcil and the practice of 
not disclosing the bad and doubtful debts and the provision made for them s 
in the balance sheet has been continued til now. 

The petitioner now contends that the notification of the Governor-General- 
in-Council is ultra vires and also that it bas not been duly published as 
required by e. 151(3), that it is, therefore,” ineffective and that form F must 
be deemed to stand as t was before the notification of 1927. 

Section 151(2) empowers the Central Government to aher or add to the 
forms in the third schedule, and sub-s° (3)' says that, any such form, when 
altered, shall be published in the official Gazette, and on such publication 
shall have effect as if enacted in thå Act. Thys what is required to be pub- 
lished is the altered form itself, but the notification of 1937 (exhibit 3) merely 
gays what the alterations are, without publishing the entire form as altered 
by it, I think that thie defect, though techyical, is nonethelesy real. It is true 
that one cannot know what the altered’ form is without having the original 
form before him, but at the s@ime time if only the altered forth is published, 

_ one will not know what the alteration’ is without the unaltered form before 
him. It is certainly more important to know what is the alteration that is 
effected by the notification and, therefore; it is more useful to publish the 
alterafions than the whole of the form as altered: That is the system usually 
adopted when Legislative Acts are amended. But s. 151(3) specifically re- 
quired that the form when altered should be published in the official Gazette. ° 
However, if the decision on the point were to tum on this point alone, I wouid 
have been inclined to hold, though with some hesitation, that a publication 
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of the alterations ‘effected by fhe notification in the official Gazette may be 
regarded as an indirect complianee with the requirements of s. 151(3) of 
the Act. But there are other strong rpasens why the notification is to be 
regarded as wlird vires and gnvalid. ` ý 

The notification is said to be ultra vires of the Central Government on 
three grounds, viz. (1) that it cannot preacribe one form for banking com- 


panies and another for other companiely (2) that it purports to add one 
. more form to the forms prescribed and does not merely alter the existing 


form F, and (3) that it ig repugrfant to 3,° 132(i1). In my opinion the noti- 
fication is invalid for all these three g 

Sertion 131 requires every company tp publish its audited balance sheet every 
year and s, 132(1) prescribes what tht balance sheet is to contain. These 
sections make no distinction between a bgnking company and other companies, 
and by a. 132(3) a form is prescribed for’ all companies alike. The balance 
sheets of all companies must conform to form F in the third schedule as nearly 
as circumstances permit, The Central Governfhent is empowered by s. 151(2) 
to “ alter or add to the forms in thesThird Schedule”, but the form as altered 
or added to will be applicable to all companies under s. 132(2), To differen- 
tiate between one clase of companies and another would be amending that 
section itself and’ the power of legislating ia not conferred fon the Central 
Government by s. 151. So bong as s. 132X2) stands as it is, prescribing only 
oné form of balafice shpet fos all companies, the Central Government, cannot 
usurp the power of the Legislature by éesuing a notifcation that there will 
be a different form for banking companigh Section 151(2) does not confer 
any such power upon ¢f. 

The dcond grofind mentioned Sbove is only a corollary from this. Section 


-151(2) empowers the Central Government to alter or add to an existing 


form in the third achedule, but not to add one more new form to the schedule. 
But the impugned notification maintains the existing form as it is, and adds 
one more form, with certain itenis omitted, for banking companies, Section 
151(3) requires the altered form to be published if the official Gazette, but 
not any new form*that is added to the third schedule. For this reason also 
the notification is wig vires of the Central Government. ` \ 

Lastly, the notification is repugnant to s. 132(1) which peremptorily re- 
quires the balance sheet of eyery company to contain a summary of its pro- 
perty and asstts and of its capital and? liabilities. A company may value 
its property as it likea, «making allowance for depreciation, etc. But the 
ameta and liabilities must be shown according to its books. Section 130 
requires e cémpany to maintain books of account with respect to its 
asere and liabiliti Afà those words used in%. 131 (1) have the same mean- 
ing as the words used in s. 130(1) (c). Herce in the form prescribed, form 
F in the third schedule, the expression used tinder! the heading of “ Property 
and Assets” is “Book Debts”, which éxpresaion, according to Shamdasani v. 
Pockkhanavala, means “debts owing to the company and so shown’ in the 
books of the company”, Hence all debta due to the company shown in the 
books must be included in the total entry against this item. Sir Jamahedji 
Kanga’s contention that while th s. 130 the words “assets and liabilities " 
mean all asete and liabilities, in a. 132(1) they mean “real assets and liabi- 
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e 
lities ” cannot be accepted for obvious reasons. If the Regislature wanted 
to make any such distinction, the word real” would have been used in 
s. 182(1). Without such qualifying vord, the words “ assets and liabilities ? 
must, according to canons of interpretation, be ¢aken in the same sense in 
both the sections. ; 
This statutory requirement abgut the contents of a balance sheet cannot 
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be altered by the Central Governmen} by altering form F in the third schedule. Doia, LTD. 


Whatever be the form of the balance sheet, it nut show the total book debis 
in the assets and all the provisichs made®for them in the liabilities. The 
last part of a. 132(J) says that euch particulars about these should be given 
“as will disclose the general nature Of tHbee liabilities and assets and how the 
value of the fixed assets haa been arfved”, and for this purpose form F is 
prescribed, showing the particulars that are required to be given. After all it 
is only a form and s. 151(2) empow’rs the Central Governmént only to alter 
or add to the “form”, but not to alter the substance. What is required to be 
disclosed must be disclosed in tht balange sheet ; only the form regarding the 
particulars can be altered, but not so as do permit concealment of any assets 
or liabilities, By the notification thè “Governor-General-in-Council has per- 

mitt&d such ‘concealment by the banks and, therefore, it is repugnant, to s. 
132(1) and is uira vires. 

Sir Jamshedji Kanga pointe out, that although the corresponding sections 
of the English Companies Acta of 1908 (8 Edw, VII, c. 69) and of 1929 {19 
& 20 Ceo, V, c. 23) are similarly worded, there has been a longstanding prac- 
tice of the banks in England not tp disclose in‘their balance sheets bad’ and 
doubtful debts or the secret reserve fund. There is.no doubt that such a 
practice does exist in England. There is ne form in the Bnglish Act corres- 
ponding to form F and no distinction is made in the Act itself between bank- 
ing companies and other companies-in Tegard. to the contents of balance sheets. 
Yet a practice has arisen whereby only banking companies have been’ allowed 
* the privilege of concealing their bad and* doubtful debts and their secret 
reserve. - There is a considerable difference of opinion among experts as to 
the advisability of allowing this practice, Although the ereation of a secret 
reserve fund may be. desirable, especially in the cage’ of, financial concerns like 
banks, yet it is not fair to the shareholders to keep them in the dark as to 
how much reserve fund there is armi how it ia utilised. Another objection 
is that if such reserve is created im excess, the market price’ of the bank's 
shares may be much lower than what it shoifld be, to the detriment of 
the shareholders, and it is poesible that*the directors, who arg in the know, 
may buy a large number of shares when lower dividends are paid by reason 
of the creation of an abnorma secret reserve fund aad the nfarket gets de- 
pressed, and thereafter raise- the markét price of the shares during a subse- 
quent year by bringing into acfount the secret reserve fund. It is true that 
the auditors who are entitled to have Access to all books of accounts are 
expected to see that such a fraud ig not committed, but it is poesible for the 
. directora, if they want to be dishonest, to manipulate the accounts by falsely 
showing larger bad and doubtful debts and the need for a larger reserve fund. 
Apart from the ethics of creating secret reserve, the fact that the practice of 
creating it and concealing it from the public and from the shareholders doeg 
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exist in England is beyond dobt, and is even judicially recognised in Newton 
v. Birmingham Small Arms Company, Limited That is a solitary case on 
the point, and it was under s. 23 of the English Companies Act of 1900 which 
has been considerably alterad by the Act of 1908. The position of law may 
still be regarded as uncertain there, though the practice has not been chal- 
lenged in a Court of law since then. In India too that practice does exist 
and it existed even before the notification of 1927, It was in accordance 
with that practice that the Central Bank, Ld., had prepared its balabce sheets 
in 1925 and 1926, and, when they‘were cimflenged by the petitioner, this Court 
held in Shamdasani v. Pochkhanavala,tpat bad and doubtful debts and the 
secret reserve must be shown in the falance sheets by banking companies, and 
no special favour was shown to them By reason of the longstanding practice. 
Practice, however long, cannot override the law, and if it be repugnant to 
statutory provifions, Courts of law will refuse t recognise it and will not 
allow a breach of the law to be perpetuated. 

It ia argued that this will greatly upset bahking business, since laymen may 
be alarmed by the presence of badend doubtful debts without realising that 
they are provitied for by a secret reserve” This can Be avoided by g note in bold 
type at the foot of the balance-sheet explaining the real position. Any way 
when the law is Clear, a judicial decision ought not to be inflttenced by what is 
likely to result if effect is given to it. Courts are bound to administer the 
a o EE ee cn eves Pa aerate 
have the law amended. é 

Sir Jamshedji Kanga pointa out that yhen the difficulty of the banks was 
brought to the notice of this Court in SAamdasani v. Pochkhanovata, they were 
advised to get the form F alterdd by the Governor-General-in-Council under 
the power conferred on him by s. 151, and that when they got it amended, 
they are told that the Governor-General-in-Council had no power to amend 
it. It is so, but this Court was not bound to point out the way out of the 
‘difficulty, and any suggestion made was only obiter. It is significant that 
when the Legislature made substantial amendpfhte"in the Act by Act XXII 
of 1986, the ruling*in Shamdasand v. Pockkkanavala and the subsequent noti- 
fication of 1927 were pefore it, and yet it did not think it right to make any 
exemptions in s, 132 in the case of banking companies. It is strange that 
on the very next day after the Act was passed, the old notification was renew- 
ed by a similhr notification, It is not fmnlikely that the Legislature was not 
preparéd to show any special favour to banking companies, but its proviaions 
were sought to be circumvented, by a notification, possibly to give effect to 
the longstanding “practice, or it may be that it was taken for granted that 
under the powers cofiferred upon the Centra? Government by 8. 151 the re- 
quired alteration in favour of banking companies could be made by a noti- 
fication amending the form. But as such a notification contravenes the er- 
preas provisions of the Act, it must bë held to be ultra vires and ineffective. 

It follows, therefore, that the officere of the Central Bank, Ltd, were 
bound to prepare ite balance-sheet in the form F in the third schedule with- 
out any alteration in it, and this they have not done: But the default was 
not wilful, since they had no ide& that the notification iseued by the Governor 

1 [1906] 2 Ch. 378, 387, 
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General would be held to be ultra vires. Thesbalance-sheet was prepared by 
them according to what they honestly believed to be the form applicable to 
banks. Similar defaults in balance sheets of banking companies prepared 
before the pronouncement of thig judgment can Qardly be regarded as com- 


mitted knowingly and wilfully. Section 133(3) renders euch a default pu- CENTRAL 
nishable only if it be committed knowingly and wilfully. On thie ground the Banx or 
acquittal of opponents Nos, 2 to Ọ is justified.: The bank can act only INDIA, LTD. 


through its officers, and as the acquittal of thoee officers is being upheld, there 
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eed 


is no case for interference in revision wit® the acquittal of accused No. 1 Loksa J. 


also, I, therefgre, agree with my Lorg the Chief Justice that the rule should 
be discharged, ° 


RAJADHYAKSHA J. VERET T A E reposed by Wie T 
Chief Justice and wish very briefly toestate my reasons for a9 doing. 

This is an application in revision against an order pf acquittal. Under 
8. 439 of the Criminal Procedure, Code it is not open to us sitting in revision 
to convert an order of acquittal into ohg of conviction.’ On imerits also, even 
assuming that the notification of the Gefernor General in Council is beyond 
his powers and of no legal effect, it would clearly be impossible to hold the 
opponents (Nose 2 to 15) guilty under s. 133(3) of the Indian Comfanies 
Act. So long as the Notification waa there and was not declared by any 
competent Court to be slira vires and of no effect, the oppqnents were boynd 
to prepare the balance-sheet in conforntity’ with the Yirection given therein, 
and it could not possibly be held that they imade-a default Imowingty and 
wilfully. The bank (opponent No? 1)' can only act through its officers and 
agents and as the acquittal of opponents Npe. 2 to 18 is oprrect, there ls no 
occasion for interfering with the order of acquittal in respect of opponent No. 
1 also. This would apply to all balante-sheets which have been issued ao far. 
That being so, the order of acquittal is clearly right, and the rule must be 
discharged. Of course, in the view we take of the notification, thie defence 
will not avail in respect pf Jalance-sheeta lesued hereafter. 

In this view of the matter, it may strictly not be necessary to decide whether 
the notification is or is not slira vires. But as arguments have been ad- 
Gree to us Gn an: ioportant point of Jaw, 1E ia rignt: fiat we should: expres 
our opinion in the matter. a ? 

Two points have been argued before us : ° 

(1) that in preparing the profit and loss acceunt for the year ending 
December $1, 1939, the requirements of lay were not obeyed; 

(2) dia ie ey year fener ie elem or eee 
schedule. . 
As regards the first point there, is, ir my opinion, nd substance in It, There 
is no form prescribed in which the profit ‘and loes account should be pre- 
pared. The particulars required to be included in such an account under 
s. 13213) have been included in the impugned profit and loss account. It 
was argued that under r. 107 of the first schedule, which by reason of a. 17 
is deemed to form part of the articles of association, certain further parti- 
„culares should have been included in the pfofit and loss account, It is not 
Sea et par Bene Tea eet TUE ae eas aaee, eae oP 
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RB. cant, been complied with in, the present case. In any cas the non-fulfilment 
1943 of this requirement of r. 107 cagnot give rise to a default so as to attract 
ree: _the provisions of s. 133(3) of the, Act. Regulation 107 continues to be a 
SHAMDAS part of the articles gf assogiation only, and, 8. 133(3) makes punishable the 
CmrrraL defaults in fulfilling the requirements of æ. 131, 132 and 132A: only. There 
BaNK OF is no reference tô r. 107. Therefore, nop-fulfilment of the requirement of 
InpiA, LTD. t, 107 cannot constitute an offence undé s. 138(3) of the Act. l 
(No.1) , The more serious objection however is with reference to the balance sheet. 
Rajadhyakáha Tt is a fact that the Cerftral Bank in ita balance sheet for the year 1939 did 
sod: not show on the liabilitits side “Provision for payment of bad and doubt- 
— ful debts” and on the assets side 9 Hat and doubtful debts for which pro- 
vision has been made to the satisffetion of the auditors.” The learned 
. Magistrate has also found that there were in fact some bad and doubtful 
debte. The question is whether this &m fe regarded as default on the part 
of the opponents in the preparation of the-balance sheet. Under s. 182(2) 
of the Act, thé balance sheet has to, he in the form F of the third schedule 
or as near thereto as cirumstancgs admit. Form F requires that on the 
‘liabilities side should be shown ‘ ‘Prdvision for bad debts” and on the assets 
side, -“ The book debts.” After the heading “ Book Debts” there is a r€mark 
to tHe following-effect = % ‘ 

“ Distinguishing between those considered good and in respect of which’ the Com- 
pany is fully secured and those considered good for which -the Company -holds no 
security other than. the elebtor’s ‘pefsonel security ‘atd distinguishing ‘between debts 
considered good and debts considered doubtful- and bad, Debts due ‘by Directora 
and other officers of the Comfeny or any, af them either severally or jointly with 
‘any pther person to’ be separately stated.’* ‘ 

“In the. belance-skeef for the’ year 1939, ‘these provisions were not complied 
with and the opponetits rely on the notification issued by the Goyernot Gene- 
ral in Couricil on January” 16, 1937, ‘ander s. 151 of the Act amending the 
form F so far as the banking companies are concerned. f 

-This notification has been challenged on two grounds. Firstly, it is said 
that jt is not a good notification under è. 151 ofthe Act. Under that section 
the Governor General in Council is given power to alter or add ‘to the form 
„in. the third echedule. - Under s. 154(3) any form when altered has to be 
published in the- Gazette of India, antl on‘such publication has the effect as 
if enacted in the Act. In the present*case, not the form as’ amended but 
the amendmest itself was published inethe Gazette of India. The notifica- 
tion stated that the form F in the third schedule shall ba amended in. the 
manner specified therein. Althougif this is not a strict compliance with the 
- requirement of qub-e(3) of s. 151, I should be prepared; if it were neces 
sary to do 89, to hold that there is substantgal compliance with it, and that 
the notification is not deféctive on that account. 

“hice |g however € moie important palal in, connection with Gis notifies 
tion which, in my opinion, invalidates the notification. The really serious 
obstacle in the way of, the validity of the notification is that in amending 
the form in this manner, the Governor General in Council has in substance 

A “affected the provision of the Act itself and has gone beyond the powers 
granted to him under s. 151(2) of the Act. The ehort point for our decision 
therefore ig whether the notification of the Governor General dated January 
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16, 1937, is ultra vires the power of the Governor General in Counci. The F.B, 
notification adds the words and brackets “din the case’ of Companies other 1943 
than banks)” after the words “ Prowsion. for bad and doubtful debts” in 
the column headed “ Capital and Liabilities” in «orm W. Tt also adds the 
words and: brackets “ (other than bad and doubtful debts of a Bank for Greed 
which provision has been mage tq the satisfaction of the Auditors)” to the BANKOF 
aub-héad “book debts” in the column headed “ Property and . Assets.” iL Sabres ia 
effect of this is that in the balance sheet’ of a Bank’it, is not necessary to show nese 
on ihe aurte dida Tas et doubt debia Sai providan tn be aN taki 
to the satisfaction of auditors,” and .op the liabilities side the actual “ pro- 

vision made for bad and doubtful debi.” The question is whether it, is aes 
intra vires of the Governor General iff’ Council's power to amend the form 

in this manner. 

The question is not free «rom Wifficultice, and it is with Some hesitation 

that I have come to the conclusion that the notification "must be held to be 

ultra vires. It is clear that the Governer General in Cowrkcil has power to 

alter the form. Tt can be argued that mi exercising this power it is open 

to him to delete certain items from the form F, I was at first inclined to 

the view that the notification merely makes an alteration in the form, and 

that the larger paler to delete, if necessary,.certain items in the form includes 

the smaller power to limit their operation to certain classes of companies 

only. But on further consideration, -pagtiqulariy of fhe effect of sich an 
amendment, I am of opinion that it is not competent-to the Governor General 

in Council to make an amendment pf this type finder s. 151(2). - ae 

Under 8. 132 of the Act thd -balancë sheet of.a contpany has to contain.a 
summary of the property and asete and bf the capital ànd liabilities of 

the company giving such particulars gs will disdose the general nature. of 

those liabilities and assets. angen as the balance sheet has to be in 

the form F in the third schedule or as near thereto as circumstances admit. 

The express direction given by the Legislatlre in. s. 132(1) that a balance 

sheet should disclose the Beda] nature of the assets and liabilities is carried 

out by prescribing a form F which shows the detaile that should bé included 

in every balance sheet. One of ‘the itefns in the form is the provision for ` 
bad and doubtful debts on the side of Habilities and the book.debts (including ` 

bad and doubtful debts) on the side of assets. The notification exempts 

the ‘Banks from the- necessity of shôwing these items, which Are essentially 

part of the’ assets and ‘liabilities’ of thé company end to that extent is in 

conflict with the provision of s. 132(1) of the Act. If what ig sought to be 

done by the notification was done by the Legislature itself, then we should 

have had to read 6° 132(1) ae*controlled. by form F.°* yt . 

Secondly, ‘under & 151 the Governor General in Council is given the power 

to alter or add to the forina‘in “the third schedule. It is in exercise of this 

power that the notification in question ‘waa issued. Undoubtedly, it altere the 

form bẹ adding certain words to the form. ` To this extent the amendment 

would appear to be covered by the ‘authority given by a. 151 of the Act. ` The R 
effect of this notification, however, is that the form F as it stands would apply ° 
to all companies except banks, and the banks would be required to prepare 

their balance sheets in a modified form.. The question is whether the legls- ` 
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F.B. lature contemplated different’ forms of balance sheets for different clases of 
iM8 companies. In England this question does not arise as, under the Companies 

onan dete no particular form of balanee eheet has been prescribed. ‘When the 
Legislature enacted eub-s, (2) of s. 132 and prescribed the form, it intended 
ake to secure uniformity in respect of all the companies. The words “as near 
BANK OF thereto as circumstances permit” do notemean that different forms may pe ` 

INDIA, LTD. prescribed. Their meaning has been explained by Sir Charles Fawcett in 
pce the case of Shamdasani,v. Pochkhanavala? He observes (p. 731): 

, Rajadhyaksha “ Tt was contended that, sich a “deviatich from the provisions of the note in the 
J. a ee I a a e a 

— ‘ahal! be in the Form marked F or fe near thereto as circumstances admit’ Ob- 
vioualy, ils elad ta loeoet e aies Wha the dei d a eriala 

. compeny make any part of the form inapplicable to it.” 

Except to thig extent, the balance sheets have to be in the form F in the 
Third Schedule. The words “ add to the Forms fn the Third Schedule” which 
occur in s. 151(2) do not mean that new forms may be prescribed ; but mere- 
ly mean that any ‘additional items thay be added to the prescribed form F or 
any alteration may be made to thé wording thereof. Such additions or altera- 
tions, however, cannot have the effect of prescribing different*forme fer dif- 
feréht classes of companies. This is clear from s. 151(3)q which refers only 
to the publication of ‘altered’ forms, The “addition” referred to in sub- 
s. (2) is really in the nature of an alteration to the existing forms. It is 
impossible to accept Sir Jafushetijie Kanga’s céntention that the notification 
does not in effect. pressribe fwo kinds” of forms for balance sheete—one for 
banks and another oge for companies &ther than banks. It is immaterial 
that the form for banks, viz, form F, read with the Governor General in 
Council’s notification, discloses the general nature of the liabilities and assets 
of the companies. The strict requirement of the law has to be complied with 
even though, otherwise, the form may be said to disclose the assets and liabili- 
ties of the companies generally, . 

The third point on which, in my opinion, the notification must be deemed 
ata ites arin ie TRIN Taner, Under the Companies Act of 1913, the form 
E included the item “book debts”, and there was a note appearing imme- 
diately thereafter witich stated : 

“ Distinguishing in the case of a Bank betwedn those debts considered good and in 
reapect of which the Bank ig fully secured and those considered good for which the 
bank holds no security other than debtor personal eecurity ; and distinguishing in 
all cases between debta conafdered good and those considered doubtful.” 

Thus the form, as it stood, reqpired all the companies to show good and bad 
debts ; and there wag an additional obligation on the banking companies. to 
ahow debts” which* “vere, considered good? and fully secured and debts 
which were considered good and which were covered by personal seciirity 
of the debtors. In spite of thia-+banks did ndt show bad and doubtful debts on 
their balance-sheets. This was presumably in accordance with the practice of 
banks both in this country and in other countries, as stated in the Contmunique 
of the Government of India in the Commerce Department, dated March 29, 
. 1927, The matter was brought to the notice of this Court in the case of Sham- 
dasani y. PochkWanavals, It was held’ by this Court that it was necessary for 
; 1 (1927) 29 Bom, L R. 722, 
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the banks to show all the bad and doubtful debte. A suggestion was made in F. B. 
the closing paragraphs of the judgment that if the conclusion of this Court 1943 
operates so as to cause undue inconvenience to banks, it was open to them T 
to move the Governor General in’ Cbuncil ta amend the form under the SHAMDASANI 
powers conferred on him by, s. 151 of the Indian Compatties Act of 1913. It Cwapa 
does not appear whether the question as to the competence of the Governor BANK OF 
General in Council ta amend the fôr in that manner was considered in ‘that INDIA, LTD. 
case. Accepting the suggestion madè in that judgment, a notification was (NO 1) 
issued by the Governor General in Council ga March 29, 19 the ee tad : of 
which was that only the companies, ‘other than baytke, were bound to show 
in their balance Sheets bad and doubtéu® debts. Thia is how the matter stood —. 
from 1927 till 1936 when the Act wageamended. In the amending Act’ the 
note which appeared in the column “ Book: Debts” was altered, and the re- . 
quirements, which were originally .impóòeed only on the banking companies 
were imposed on all the companies. All the companies were made liable 
to show good debte which were fylly secured and good debts. for which there 
was the personal security of the debtor duly. But in amending the form the 
words by which a concession was giver to’the banks under the-notification of 
1927 and by which they were exempt from the liability of showing bad and 
doubtful debts wege not reproduced in the new form ; ; bot on the very nex? day 
after the amending Act came into force, the Governor General in Council 
issued the impugned notification which is subetantially in the same form as 
the notification of 1927. By that notificatién efemptien was given to banka 
from the liability of showing bad anf doubtful debte, Such an exemption is 
essentially a matter of policy and ehoyld ordinarily be embodied in the Act 
itself or at least there should be specific provision authorising the Governor 
General in Council to make such changes in the form If the Legislature 
wanted to give its recognition to the practice pretailing in this country and 
in other countries of exempting the banks from showing in their balance sheets 
bad and doubtful debts, I can see no reason why the amendment in the form, 
effectéd by the notification qf 1927, was not embodied in the Act by making 
the necessary addition to form itself. It is impossible to accept Sir 
‘Jamshedji Kanga’s contention that this was due to oversight It is possible ` 
to argue, as Sir Jamahedji did, that the Legislature maf have felt that, as in 
the previous case, the form should be left to be amended in favour of the 
banks by a notification of the Governor General*in Council. If, such matters 
of policy were to be left to be legislated for by notifications, I-cannot see why 
the change made in the note below the item “ Book debts” by the Act of 1936 
by which all-companies were made liable to show fully securgd ånd personally 
secured debte could also not haye been brought about jy an amending noti- 
fication. But the Legislature thought ib fit to legtslate definitely on the sub- 
ject, and the pointed omission eto insert a saving clause in favour of the 
banka with respect to bad and doubtfu] debts would more properly. lead to an 
inferense that the Legislature did not intend to make euch discrimination. - In 
this view also, the notification would appear to be wltrd vires. 
Sir Jamahedji Kanga argued that a notification under s. 151(2) after pub- 
lication forms a part of the Act. It is ungoubtedly so; but before it can 
have this legal effect it must be a notification, which the Governor General in 
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F. B. Council fad power to mue. , 


1943 In any view. of the matter, therefore, it seems to me that the notification 
ne in question’ must be held to be stra vires 
see ' - Rule discharged. 


v. 


Cerra- [Nor. The adve dechon has led to the enactment by the Central Le 
BANK or gislature of Act XXX of .1943, Which revives the alterations made by the 


Iola, LTD. impugned notification in form F—Epel/® ° 
(No.1) , e 
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cae Before Sir Jokn Beaumont, Kt., feed Justice, and Mri. ustice Sen. 
ioi ee In 16 BENJAMIN Guy HORNIMAN.* 


aap oe Conio of Cowt—High Court — Powe to punish—Person in contempt Tésiding 
September 17. outside jurisdiction—Whether High koutt kas PONR to order arrest of such 
—. person. 
: il ace pan aetna E N mata ee 
Courts of Recomd, which in India are the High Courts. Each High Court has 
inherent power to punish contempt of itself, No other Court has any power tc 
deal with contempt of Court. ce 
.Where a High Court considers that a person has committ£d contempt of 
“telf, although theecontempt may have been committed qutside its jurisdic- 
tion, it can deal with that person, if he were within its jurisdiction, There is, 
however, no power in the High Court’ itself to arrest for contempt of Court 
a person outside Ws juridictitn.e - . 
Rajak v. Witheringjow and Chandan Mall Karnani v. Sardari Lel Thapar,’ 
followed. © o, 00" : 
THE, applicant, was" the editor, printer and publisher of the Bombay Sen- 
tinel, an evening: daily newe-paper published in Bombay. | 
In the issue of the paper dated April 28, 1943, the applicant printed a com- - 
ment on the case of contempt of Court against the Hindustan Times, which 
was being heard by the Allahabad High Court. For publighing the com- 
ment, the Allahabad High Court issued at first g notice and then a summons 
calling upon the applicant to appear before*it to answer a charge of con- 
-tempt of Court. “The applicant failed to obey the, notice as well as the sum- 
mons.’ Eventually, én September 3, 1943, a bailable warrant to arrest the 
applicant was issued. The warrant was addressed to the Commissioner of 
Police, Bombay, signed by tWo of the Jjidges (Collister arid Allsop JJ.), and 
forwarded by the Assistant Registrar of the Allahabad High Court, on Sep- 
tember 4, to the Chief Presidency Magistrate of Bombay. 
` On September, 13, 1943, the ‘warrant was in due course executed by the 
Commissioner of Pojige in Bombay, but the, applicant was released on bail. 
-The applicant applied to`the Chief Presidency Miagiatrate of Bombay the next 
day contesting the legality of the order of.the Allahabad High Court, and 
asked him to ignore the warrant, to return it to the Court and to set the 
- applicant at liberty. The Magistrate dismissed the-application, for the fol-- 





lowing reasons :— 
e * Criminal Application for Revision ` Presidency Magistrate at Bombay. 
No. 410 of 1943, against an onler 1 (1934) I. L R 57 Mad. 831. ` 
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“Mr. Horniman's contention rests on two grounds. First, that ihe Allahabad 
High Court had no jurisdiction to issue the warrant, and, secondly, that the warrant 
itself ig bad. I will deaf with the second point first. The warrant bears the seal 
of the Allahabad High Court and isesigned by two of its Judges, and although it 


is addressed to the Commissioner gf Police, Bombayy and met to the Chief Presi- 
dency Magistrate, as is usual in warranta for execution in Bognbay, I am of opi- 
nion that that is not an irregularity which would go to the roct of the validity of 
the warrant. I hold, therefores that whe. warrant is good in law. On the fiet 
question as to whether the Allahabad’ High Court pas jurisdiction to issue the 
warrant, Mr. Horniman refers to cl (15) of the Lettes Patent of the Allahabad 
High Court which defines the ordindry origin criminal jurisdiction of the High 
Court. It ia Mr. Horniman’s contention that the Allahabad High Court has no 
jurisdiction overa citizen of Bombay, fhfefuch as that person is residiùg oupside 
their ordinary original criminal jurisdictige. But, when we look’ to the provisions 
of s 179 of the Criminal Procedure Code, it is dear that when a pereon is accused 
of the commission of any offence by, of anything which hag been done, and 
of any consequence which has ensued, such offence may be inquired into or tried by a 
Court within the lacal limits of whose jurisdiction any such’thing bas been done, 
DE E O E E E 
in thé present case would be Allahabad. would appear, therefoge, prima facie, 
that the Allahabad High Court has jurigdistfon to issue the said wgrrant.” 

The applicant applied to the High Court in revision. - 


K. M. Munshiy with Lathia & Co. and B. G. Thekor and K. M. Shroff, 
for the applicant, 

B. G. Rao, Government Pleader, “for the Crown. 

N. H. Petigara, Public Prosecutor, fot the Commissioner of Police, Bom- 
bay. s $ 

K. M. Munshi, I have a two-folfl submission to make : firet, that where a 
person is outside the territorial jurisdiction of a Court, which is a Gourt of 
Record, the Court has, in a case of contempt of Court, no seizin over his 
person and is- powerless to arrest him‘; and, secondly, that the Police Com- 
missioner of Bombay has no power in law to arrest a person under a war- 
rant issued by a High Court other than the Bombay High Court in a matter 
of contempt of Court. 


The Allahabad High Cour is constituted by the Letters Patent dated 
March 17, 1866. By ch 1 of the Letters Patent it is i “a Court 
of Record.” Before the year 1860 the Calcutta High had jurisdiction 


over the North-Western Provinces-eas the United Provinces of Agra and 
Oudh were then called. Clause 15, defines tHe ordinary original criminal 
juriediction of the newly created High Court as txtending “in respect of all 
such persons within the said Provinces. "* It is carved out of the jurisdiction 
formerly exercised by the Calcutta High Cqurt. è 

There are cases to show that a Court of Record péssesses the power of 
fining as well as committing a pereon fer contempt of Court., In this respect 
it inherited the jurisdiction of the Court of, King’s Bench in England, sub- 
ject to the statutory provisions in Ingia; 

The Court of King’s Bench in England is a Court of Record and also a 
custos morum. It had jurisdiction over persons residing within the realm 
and also over all subjects of the realm wherever they happened to be. See 
Halsbury’s Lawi of England, 2nd edition, Vol. VIII, p. 580 and p. 535. A 
Court of Record in India did‘not possess the wide powers of the Court of 
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A. Cr. J. King’s Bebch inherited by thp King’s Bench Division of the High Court in 
1943 England ; and if at all it did, it was confined to the High Courts of Calcutta, 
—~ - Madras, and Bombay. 
aoaaa Ín Legal Remembrancer v. Matilal GASse: the Calcutta High Court took 

y 9 7 ° 6 Ma as. . Š 
_.._ the view that it had no jurisdiction to commit, on a summary proceeding, for 
` "contempt of a mofusail criminal Court. Sed the-remarks of ‘Jenkins C. J. at 
pp. 208, 212, 213. In Emperor v. Balkfishnt Govind? the Bombay, High 

Court found occasion to daal with the sdme point. Macleod C. J. was of the 
opinion that the High Court ppssessed the same powers of punishing for 
cootempt ‘as the Court of the King’s Bench Division in England ; but Shah 
J. agreed with the view of JenkinseC® J, and was of opiniofi that the High 
Court had no power to punish contgmpts of criminal Courts subordinate 

. to %.. See the remarks of Macleod C. J. at pp. 614 and 619, where the 

case of Rex v.eDavies* is discussed ; aad the remarks of Shah J. at p. 627. 
I submit that the gedgraphical limits of jurisdiction of a Court are the ambit 
within which the jurisdiction as to.contemgt can be exercised. 

In 1926 thg Indian Legislature paéséd the Contempt of Courts Act (XII of 
1926) which gave to the High Courts powers ‘ ‘in respect of contempts of 

; Courts subordinate to them as they have and exercise in respect of contempts 
$ of themselves” (8. 2 (1) ). ry 

I submit that the territorial jurisdiction of a Court is one that must be 
regpected so far as the Courts of Record are concemed. ‘Where the offence 
of contempt is committed bit tHe offender is ottaide the jurisdiction of the 
Court, the Court is powsrlesg ; RE UE, Goien wit the, Joriedietiors hecan 
be dealt with. 

‘In the case of Surendranath, Banerjea v. Chief Justice and Judges of 
the High Court of Bengal* the Privy Council deale with the machinery avail- 
able for contempt of Court) It is of-opinion that contempt of Court is not 
an offence under the Indian Penal Code, nor is it one which can be tried under 
the Criminal Procedure Code, „See the remarks of Sir Barnes Peacock at 
pp, 129, 131. 

The Code of Criminal Procedure has noffing to do with contempt of 
Court, or the machinery to deal wjth it, or with execution of warrants or 
with carrying out tf orders of the Court. Section 5 has no application. 
Sections 82 and 83 do not apply, because contempt of Court is not an offence 
as, defined by,e. 2 (0), nor & it an offence as defined in a. 40 of the Indian 
Penal Code, nor can a warsant be issued im respect thereof under s. 75 of the 
Criminal Procedure Code. ° 

In In re Stgaymal Khemraj**it was pointed out (p. 907) that s. 186 did 
not override 48, 7 tq 86 of the Criminal Progedure Code, and that within the 
City of Bombay ss. 85 amd 86 hadeno application but s. 97 to 99 of the 
a eae applied, whieh were substantially in the same 


ne case of Saimin Kennan v. Joogul Kissore Ramdeo’ deals: with 
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machinery for arresting persons charged with cqptempt of Court residing out- 
. side its jurisdiction. It was there held that a Judge sitting on the original 
side of the High Court had no right to, direct a mofuseil Court to execute a 
warrant of arrest for contempt of Court. See the remarkg of Rankin C. J. at 
p.. 780. If.a Judge on the origthal side of the High Court cannot order a 
mofuesil Court to arrest a person for-contempt, much less can the Judges 
of one High Court direct the *Corfimissioner of Police in another province to 
make such an arrest, Here, two distinct things are mixed up : (1) powers of 
Court under the Criminal Procedure Code, and (2) Droceedings for contempt 
of Court. . 

Tha decision in Chandan Mall Kamtoss v. Sardar Lal Thapar is a diyect 
authority on the question arising here. Whe facts there were somewhat differ- 
eat. The defendant gave an undertaking in a suit in the Calcutta High Court 
to produce certain cinema films whenedalled upon to do ea We then resided 
in Calcutta. He next removed himself to Lahore taking away the filma with 
whether a.writ for his arrest could be sent by the Sheriff’ of Calcutta under 
ee eee 

tion. «McNair J. remarked (p. 356) : “Ina case of contempt Iam of opi- 
nion that this may. adig “ander His mhamad sad ardal 
bailiff to arrest a person at a place within ite general jurisdiction, which 
would appear to be within the confines of the Bengal Presidepcy.” The ledrp- 
ed Judge referred to two Bomtbay cases: fn, One Of the tases, viz. Harivadlabk- 
das Kalliandas v. Uttemchand Mani chand, 3 “Westwopp C. J. (p. 178) au- 
thorised the Sheriff to send “a bailiff. . .to da station to take 
these persona into custody.” He however made it` ¢hat the Baroda 

Station was within the Presidency of Bombay, as then constituted. In the 
second case, H. H. Chimnabai Saheb Maharani Guekwar of Baroda V. Kas- 
turbhai Manibkai Nagarsheth,? the Court held that the Bombay High Court 
S ee oe e 
nary original civil j against a person residing outside the limits 
vof that jurisdiction provided Kee Seema ‘The applica- 
tion was not in a contempt matter and the decision was based largely on the 
rules of the Bombay High Court enabling the Court to &ppoint a special bai- 
liff to arrest a judgment-debtor wherewer he might be found within the Bom- 
bay Presidency. 

To.the same effect is the case of In re All India Sugar Mills v. Sunder 
Singh4 “Thus the Calcutta authorities -ase all in my, favour. : 

In Rajah v. Witherington” the Madraa High Court did ngt go to the root 
of the matter, and besides the ręgpondent there had sulgnitted himself tq, the 
jurisdiction .of the Court.. The questionethere wag’not whether a, warrant m 
a case of contempt could be execiited outside the jurisdiction of the Court is- 
suing it. Jackson J. has recognised the difficulty (p 835): “Tf an offen- 
der haa, removed himself beyond the territorial jurisdiction of the Court, 
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there may be difficulty both jp securing his appearance and in executing his 

sentence.” 

There is no judgment of any Court jn hich the Court has etme 1o 

execute a warrant oytaide its jurisdiction, 

In Kiackand v. Ajodkydprasad! Droas in contempt - “arose “out of 

civil proceedings. ° The defendant was not a party to the civil suit, but he 

submitted to the jurisdiction of the Coart? Thê point about territorial juris- 

diction was not argued. Whe point was not placed before the Judge that 

an order passed in a quaki-criminal proceeding like contempt was not an order 

as defined in the Civil Procedure Code. The distinction between an execu- 

tion of an order under the Civil Peodbfture Code, Order XXXIX, r. 2, and 

in contempt proceedings pointed out 4ay Rankin C. J. and McNair J. is not 

considered. - 

. The machinery for enforcing an ordée must be, found in the statute, not in 

a geal assumption of jurisdiction: 

-The authorities really cover the point ariging here. here tied EA 


_ diction to degl with a person in contempt who is found within the jurisdic- 


tion of the.Gourt. There is no jurisdiction in the Allahabad High Court to 
issue a warrant to arrest a person in contempt outside its terfitorial limits. 
Thefe is no power in the Commissioner of Police at Bombay, given by any law 
to execute such a warrant. 

“The comment,made by the applicant Here, read in any way, bowe no “ in- 
Sees a arate er eee Ree a nee 
of Court. . 


R G. Rao. een E ET P 1 of the 
Lettere Patent) 4 It has ordinary original criminal jurisdiction “in respect 
of-all such persons within the” North-Western Provinces (cl. 15); and is 
“ empowered to try all persons brought before it in due course of law” (cl. 
6). The function of the High Court can be “performed by any Judge, or 
by any Division Court thereof” (cls. 26, 27). Under cl, 35 the “Lettera 
Patent are subject to the legislative powers ofilae Governor-General in Legis- 
lative Council . : 
If the Code of Criminal Procedure is a creature of legislative powers con- 
ferred by statute, then the Allahabad High Court can act under the. Code. 
Section 5 (2) of the Code makes the €ode applicable to “all offences under 
any other law,” which will include a special Act like the Contempt of 
Courts Act, 1926. The préamble to the Act originally ran : “ whereas doubts 
have arisen gs to the powers’ of a°High Court of Judicature to: punish con- 
tempts of subosdinate Courts ;: but the word “subordinate” was removed 
froma it by the amending Act XII of 1937, The Act extends to the whole of 
British India. Its s, 2 says “the High Courts shall-have' jurisdiction.” The 
effect of this section read withthe amended preamble is that the High Court 
aE a See BO Only: 08 cence OF pe Rae Gio Con emits ok Sabor 
dinate Courts. : . 

The word “ offence ” is defined both in the Indian Penal Code and in the 
Criminal Procedure Code. We have to act on the basia that there has been 
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a contempt of the Allahabad High Court. Thę contempt is an-offence. The 
_ High Court has power to issue a warrant fqr the arrest of the offending per- 
son. Such a warrant can be executed under s. 83 of the Criminal Procedure 
Code, and “at, any place in British India” (8. 82). Section 75 refers to 

“every warrant of arrest issued by a Court under this Code.” 

N. K. Petigara, I submit to the orders of tha High Court. The Com- 
missioner of Police and his súbordinĝtes have acted in a bona fide manner. 
The warrant here was received in the first instancti by; the Chief Presidency 
Magistrate of Bombay, who endorsed, it andesent it ‘on to the Commissioner 
of Police of Bombay for execution. The CommissiGner thus acted under an 
order of a Court in Bombay. *. 

‘While T-cubmnil-46: heeren di tha it Lae aye td daniati 
to some clauses of the Letters Patent of the Allahabad High Court .which 
might be relevant and which, have no@‘been referred to so far® 

Clause 15 of the Letters Patent of the Allahabad High Court deals with 
the ordinary original criminal juriedictigg and extends to all persons within 
the province. Clause 16 goes further and deals with jurisdiction to try 
all persons brougħt before the High Cedit in due course of law. The ques- 
tion axises whether a person cannot be eo brought from outside the provinog in 
due course of lay in cases of contempt of Court. Contempts of superior 
Courts are of a criminal nature. If go, the proceedings before the Allahabad 
High Court would be governed by cl 16 and çl. 29 (latter part) of the 
Lettera Patent, which provides that proceedings in crimjnal cases shall be regu- 
lated by the Criminal Procedure Code. The offerte of contempt cannot 
be tried or punished under the ordingry law, but the ppr procedure, for ex- 
ample for enforimg gi edence would be euvcened Hye Graninal Procite 
Code, 

K. M. Munshi was not beard in reply. 

BEAUMONT C. J. This is an application in revision against an order made 
by the Chief Presidency Magistrate. The circumstances giving rise to the 
order are these. =! 

On April 28, 1943, the applicant, Mr. Horniman, who is a journalist in 
Bombay, published under the heading of ‘editorial comments in the Bombay 
Sentinel, which is a paper circulating, certainly in Bombay, and possibly to 
a limited extent in the United [Proviticea, these yords : 

“The Allahabad High Court, where an® Indian happens to be the Chief Justice, 
alone refused to take any action until it sees with its Own eyes a certified copy of 
the whole Federal Court’s judgment. `` s 

“It would not even accept the word of Sir Tej Bahadur Sappu ñor trust the 
newspaper reporta. At any rate, it will have to act when the certified copies are 
furnished to it, 

“Tt ie always within the power of a Court to take judicial notice of an evident 
fact which nobody can deny. 

-“ Perhaps in this instance the denial of Mr. PAE EE EE E 
the Court,” 

We have not succeeded in ascertaining what denial of Mr. Ameiy ie referred 
to, or how it is suggested that it could have disturbed the equanimity of the 
Allahabad High Court, and without that information it is a little difficult to 
appreciate the last sentence in the passage I have read, or to understand in 
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what respect the words are çonsidered objectionable. However, on Septem- 
ber 3, the Allahabad High Court issued a bailable warrant over the signature 
of two Judges of that Court, addressed to the Commissioner of Police, Bom- 
bay, in these terms : 


“Whereas Mr. Beniamin Ĝuy Homiman, hae, Printer and “Publisher of * ‘The 


. Bombay Sentinel’, Bombay, residing at the ‘Bombay Chronicle’ Pree, Red House, 


Parsi Bazar Street, Fort, Bombay, stands charged, with the offence of contempt of 
this Court, you-are hereby directed to awest the said Mr. Benjamin Guy Horni- 
man and to psoduce him before this Court. He may, however, be released on bail 
if he entera into his own fecognizance in Ra.e1,000 with one surety in a like sum to 
appear before thia Court %n the 18th of September, 1943 at 10-30 am. as men- 
tioned above.” f o?e . 

ft appears from the petition thas, it was the publication of the passage ` 
quoted which constituted the alleged contempt On the next day the Asist- 

ant Registrar pf the Allahabad HigirsCairt wrote to the Chief Presidency” 
Magistrate, Bombay, a letter stating that this Warrant had been issued, and 

requesting the Chief Presidency Magistrate, to return the same duly endorsed . 
after execution to*the Court before September 15, 1943. On September 14, 

the learned Ghief Presidency Maglatrgte made an order that da 
“Mr, Horniman be enlarged on bail of Ra. 1,000 without deposit. with surety 
in $ like amount to appear before the High Court of Judicature at | on 

or before the 18th September 1943 at 10-90 a.m.” % 

The question is whether that order of*the learned Chief Presidency Magis- 

ttate is a valid’ order, eo 

Now, in ao far ae we are wealing with a pare question of cantentpt of the 

Allahabad High Court, and on such ajmatter the-opinion of the Allahabad 

High Court as to wh&ther or not the*act complained of amounts to contempt 

is conclusive, if seems to me that the procedure adopted was erroneous and 

misconceived. The power to punish for contempt of Court is a power in- 

herent in superior Courts of Record, which’in this country are the High 

Courte. Each High Court has inherent power to punish contempt of itself. 

That is necessary in order to’ensure that the orders of the Court are en- 

forced, and that the administration of Jusket i8 not interfered with. But 

no other Court fas any power to deal with contempt of Court. High Courts, 

apart from their inherent power fo deal with contempt of themselves, have 


_ statutory power under the Contempt of Courta Act, 1926, to punish con-- 


tempt of Courts subordinate to them, but we are not concerned with that 
power, I fave no doubt that, if thé Allahabad High Court considers that 
Mr. Horninian has committed ogntempt of that Court, although the con- 
tempt may*have been committed outside the jurisdiction of that Court, it 
could deal with Mr. Horniman, if he were Within its jurisdiction. That was 
d&ided in Rajah Y. Wigherington® But4in my opinion there is no power 
in the High Court of Allahabad itself to arrest for contempt of Court a man 
outside the juriediction of that Court. It was held by a Judge of the Cal- 
artta High Court in Chandan Mok "Karnani v. Sardari Lal Thaper* that the 
High Court of Calcutta could not take action for contempt of Coûrt against 
a man who was not within its jurisdiction, nor do I know of any power in 


‘this Court to arrest for contempt of Allahabad High Court. If this Court . 
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cannot take action in respect of contempt of the Allahabad High Court, a A.Cr.J. 
fortiori the. Chief Presidency Magistrate cfnnot do so; he has no power to ue 
take action for contémpt of any*C@urt, even his own Court. And most hn 
certainly the Commissionér of Police cannot dèi with the matter, Indeed, Honnan 
the police are not concerned with the eases, of contempt of Court. Arrests = 

for contempt ‘of this Court ase umdg by‘ if own officer, the Sheriff. There- Bazumomi CJ. 
fore, regarding this matter as one sôlely of contempt of the Allahabad High 
e E ye C a Mae 

trate was without jurisdiction. 

Tt would appear, however, that hosh ghe Allahabad High Court and te 
Chief Presidency Magistrate dealt with,this matter, as though Mr. Horniman 
had committed an offence which could be disposed of under the Criminal ; 
` Procedure Code. A warrant isquedeunder the Criminal Rroœdure Code, 
must, by virtue of a 75 dhd Form II in the Fifth Schedule, specify the 
<“pffenice which has been committed, and-the warrant in this case specifies the 
"” Gifence‘as ‘contempt of the Allahabad Figi Court. If that were an-offence 
under the Code, then, no, doubt, the (Ghief Presidency Magistrate's order 
" could be justified under s, 83 of the Criminal Proceture Code, or the cor- 
responding of.the`Bombay City Police Act, 1902., But the are 
two difficulties i dealing with Mr,’Horniman.under the Criminal Procedure 
Code. In: the first place, the Privy “Council have held in Surendrangth 
Banerjgs v. Chief Justice and “Judges ef the High Court of Bengal that 
contempt of Court is not an offeñoe Which is degit with by the Indian Penal 
Code, or the Code of-Criminal Procedure ; nor is it an offence under any 
other law, within s. 5(2) of the Code. That seems tò Tolloy from the nature ° 
of proceedings in contémpt.' ‘No doubt, an act may amount to contempt of 
Court, and may also amount to an offence under some Act. As was pomted 
out by Sir George Rankin in Salemchand Konnyram v. Joogul Kissore Ram- 
deo there may be contempt of Court by breach of an injunction, which can 
also be dealt with under the Civil Procedure Code ; hut one must keep those 
two aspects of the matter enMrely separate. Similar observations apply in 
cases of criminal contempt alleged to fall within the Criminal Procedure 
Code, . 

The second objection to treating this case as one, not merely of contempt 
of Court, but as constituting an‘offence whichecan be dealt with under the 
Code of Criminal Procedure, is that” no such offence is specified in the war- 
rant, which is confined to contempt of Court. -Nor do, I see what offence 
the words complained of can constitute ‘Phey can hardly bè described as 
defamatory or seditious. 

Ta tr porns, 1 oier alis tp phe near ter Pray Nags 
trate, in whichever way it is regarded, is without jurisdiction, and must be 
Be ees AE Re ree Meanie Bail bond cancelled.” Se 
charged. 


Sen J. I agree . E A ae 
fe ioe Rule made absolute. `. 


ka 


171, 2 (1927) L L, R 85 Cal. 777.. 
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Before Sir John Beaumomt, Kt, Chief Justice, and Mr. Justice Sen, 


1943 EMPEROR 
~ : u `° 
è e Py 
Sumia. SUMATIBAI WASUDEO "BACHUWAR.* 
Defence of India Rules, 1939, 1. 39t—Prejudicial réport—Possession—Premises. in 
occupation or control—Liability of —Occupation means legal occupation. 


Accused Nos, 1 and 2 (husband and wife) occupied a house which con- 
tained a bor. When the poli® raided the house, accused No. 1 was absent, 


« and accused No, 2 supplied keys with one of which the box was opened. Tha 


pox contained prejudicial reports did’ dime letters addressed fo accused No. 2. 


- Accused No. 2 having been convicted under r. 39 of the Defence of India 


Rules, 1999, of being in possession of prejudicial reports and also of having 
them on premises in her occupation @ control, applied to the High Court in - 
revision :—~ 

Held, reversing the conviction, , (1) that prima fade the bor would be in: 
possesion of accfised No. 1, and thàr the mere fact that in his absence he left 
his keys with hie wife accused N® Z did not minke her in joint possession of it 
with himedlf ; 

é (2) that the -dack Ahad there Were etie In tha bor addreemd tò thf wale 
did not meen that she was in joint poeseselon of al! the confents of the box : 

(3) that accused No. 2 was therefore not in possession òf the box; x 
(4) that she could not pe regarded aa in occupation of the house, for under 
as i a E ana 
alone. 


ON April 23, ee ee of Vasudeo (accused No, 1) 
was sefrched by’the police, when accused No. 1 was absent. His wife 
Sumatibal (accused No. 2), who was present, produced a bunch of keys” 
with one of which a box in the house was opened, Among the contents of 

‘ the box were some lettere addressed to accused No. 2, and also one.Maha- 
rashtra Prantik Congress bulletin, one pamphlet containing Chimur account, 
and a book entitled Mahatma Gandhiche Swajpetryaprerak Vichar. The last 
three were taken possession of as containing prejudicial. reports. 

The two accused were on these facts convicted of an offence under r. 39 of 


* Criminal Application for Revi- taining any information likely to 
sion No, 370 of 1940, from cgavic- ° assist the enemy, any confidential n- 
tion and sentefice recorded by H. N. e formation or any prejudicial report 
perp ra hen ies Dabs shall, unless he proves that he did 
at Sholapur, confirmed on appeal e not know, and had no reason to sus- | 
“ by A. G. Wella, Sessions Judge sat pect, that the sald document oon - 
Sholapur. tained any sich information or re- 
‘ t *The material j&ktloa, of the poft as aforesaid, or that the sald- 
rule runs as follows :— 7 document was on such premises 
$9. (1) No person shail, withgut without his knowledge or against his 
lawful mithority or excuse, have in , consent, be deemed to have contra- 
his possesslon—x x x : vened this rule. x x x ‘ 
(t) my document containing any _ (6) If my person contravenes 
prejudicial report; x x x any of the provisions of this rule, he 
e 7 (2) “Any person who, without shall be puntehable with imprison. 
lawful authority or excuse, has on ment for a term which may extend 
any’ premises in his occupation or to three years or with fine or with 


tinder hia contro emmy document com- both, 
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the Defence of India Rules, 1939, and were efich sentenced to pay a fine ‘of 
Rs. 200, In addition, accused No. 1 wag sentenced to suffer rigorous im- 
prisonment for three months; ard &ccused No. 2 was ordered to undergo 
simple imprisonment for three months. The trying Matistrate remarked :— 

“The very fact that the leather bag contained letters addressed to both the accu- 


ed and that the accused No. 2"had the key of the bag by means of which she opened . 


it evidently goes to show that the bag was in the constant use of both the accused 
sp enion F ee ee 
and book in the said bag.” 


On appeal, ihe Selo Tida oriri U Goa aa i enh: -a$ 
regards accused’ No, 2 he said :— °° e , 
“In the case of accused No, 2 it is agwed that she is a woman and women do 
not usually engage in political activitiew and that she cannot control the activities 
of her husband. As against that the exjdence shows that in thig bag, which was 
kept locked and of which sheehad tha key, therd were letters in Marathi addressed 
to herself, which presumably means that she is literate. She’ does not claim to be 
illiterate ; and if that is so, abe presumably, could read the peynphiets,” 

Accused No. 2 applied to the High Coyrt in revision, . 

B. S. Panisuff, with A. G. Kotwal, for the applicant. e 

B®°G. Rao, Government Pleader, for the Crown. ` 
BrauMONT CJ. This is an application in revision against the conviction 
of the applicant under r. 39(6) of*the Defence of India Rules, 1939, The 
offence jinder r. 39, so far aa relevant fog the present purpose, ia : under sub- 
r. (1) being in possession of any document containing any prejudicial report, 
and under sub-r. (2) having on py premises in a person’s occupation or 
under his control any document containing any prejfidicial_ report, ; 
Now, the facts are not in dispute. Cerfain documents ‘containing preju- 
dicial reports were found in a box in, the houseeoccupied by the applicant 
and her husband. When the house was raided the husband was out and 
the applicant, ie. the wife, produced all the family keys with one of which 
the box could be opened, In addition to the prejudicial reports there were 
some letters in the box addr@\ed to the wife. The husband was convicted 
of being in possession of prejudicial matter, and though" he appealed, the 
appeal was not pressed, and he has not ‘applied in revision. 

The first point to consider ia whether the contents of this box were in the 
possession of the applicant. Now, the possession might have been that of 
the husband alone, or of the wife alone, or it might have been of the two 
jointly. As the husband has been convigted, it is ‘hot open to the prosecu- 
tion to maintain that possession was that ofethe wife alone. ‘Pherefore, they 
must contend that the possession was joint. But, to my mjad, where a 
husband and wife are living togéther, prima facie g box containing documents 
would be in the possession of the husband, and the mere fact that when he 
fs absent he has left the keya with his wife’or his son or his butler would 
not make any of those persons in joint’ possession with himself ; nor, I think, 
does the fact that there were letters in the box addressed to the wife mean 
that she was in joint possession of all the contents of the box. The fact that 
the letters addressed to her show that she is literate, on which- the learned 
Sessions Judge relied, seems to me wholly irelevant. It is not an offence 
to read prejudicial reporte, the offence ig to be in. posesion of prejudiclal 
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1943 
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A.Cr.J. reporte. In our opinion, therefore, the wife was not in possession of this box, 
1943 and the only further question is Whether she can be said to come under sub- 
—~ Tr. (2), that is to say, whether the docufnertts in this box were on premises in 

” her occupation or uhder hêr control. No*doubt, a wife, in a loose sense 
Sumarmwar occupies the house in which she lives with her husband. Equally so, do the 
Wasupev husband’s children and servants. But wher r..39 speaks of a person in occu- 

mic} ne I apprehend that it means legaf occupation, and the only occupier 
Bees of the house ih questioneis the husband go far as the evidence shows, The 
s natural presumption would be that he is the occupier unless it is shown that 
° the wife is the otcupier and be is asreese appendix to her. But if he is the 
occifpier, the house is under his con 
i In our opinion, on the facts shown in this case, it is not established that 
the wife was in possession of this box apd jts contents or that the house was 
in her occupation of under her control. 
That being 90, I think the application myst succeed. The conviction and- 
the sentence must,” therefore, be se? hside and the fine, if paid, should be 
Sen J. I agree, : e 
£ z 7 Coyviction set aside. 


è Bejose Mr. Justice N. J Wadia and Mr. Justice Lokur, 
e e 
1943 ‘ . « EMPEROR 


SEA v f 
a Tas , “KHANDYBHAI K. DESAL* 


°° 


Bombay Industrial Disputes Act (Bom. XXV of 1938), Secs. 66 and 67—Strike, par- 
„ticipation in—Strike declared ilegal ‘swhsequently—Whether prior participation 
\ punishable. 

Under s. 66 of the Bombay Industrial Disputes Act, 1938, participation in a 

strike which is afterwards declared to be ig punishable. The fact that 
the section provides for the punishment of who have gone on strike or 
who join a strike which has been held to be illegal shows that its intention 
is to make penal mot merely the joining on taking part in a strike after it has 
been declared to be illegal, but alsd the participation in it prior to the dec- 
laration of illegality. The object of the section is to penalise those employers 
who go on strike without, resorting to the remedies provided by s. 26, 27 and 
28 of the Act. . ‘ 


PARTICIPATION in a strike before it is declared illegal. 
On January 6, 1941, the Ahmedabad Cotton Manufacturing Co., Ltd., ob- 
i tainBd the permission of the Senior Igepector of Factories requiring the work- 
men of the Mill to work on January 7 to 18, from 7 A.M. to 12 noon and 
from 1 p.m. to 6 p.m. that is, for ten hours daily instead of nine. 
On January 7, 1941, petitioners Nos. 5 ta 9 and ninety-five others turned 
up for work at'the Mill at 7-30 A.M. and left at 5-30 P.M. On the following 


e * Criminal Application for Revision ` medabad, and upheld in revision by 
No. 279 of 1943, from convictions qnd D. V. Vyas, Sessions Judge at Ab- 
sentences passed by S K. Desai, medabad. 3 7 
City Magistrate, Fit Class, Ab- 
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day when they came to the Mill they were not allowed to efter into the com- A. Cr. J. 
pound and to attend to their work. ° 1943 
The manager of the Mill madesar application to the Industrial Court on ace 
January 8, 1941, submitting that the action of the petitioners Nos, 5-9 am- = 
ounted to a strike and was illegal under s. 62 of the Bombay Industrial Dis- Kaanpusmar 
putes Act, 1938, and the Cqurt ehquid declare it-as such. DESAI 
The Textile Labour Association applied to the Industrial Court for a dec- ~~ 
laration that the action of the Mill in not admitting the worktrd on January 

8 amounted to an illegal lockout unter s. 63 of thg Bombay Industrial Dis- 

putes Act, 1938, or an illegal change ynger 6. 73. : 
The Industrial Court after hearing both the applications held that the 

action of petitioners Nos. 5-9 amounted to an illegal strike, and that the 

action of the Mill amounted to an illegal change, and made such a declara- 

tion. ° 

The Mill, thereupon, filed a complaint in the Court of*the City Magistrate, 
Ahmedabad, against petitioner No. 1 (Secretary of the Fettile Labour Aseo- 

ciation), petitioner No. 2 (office-bearer of the Association), pttitioners Nos. 

3 and 4 (offge-bearers and editor and printer of a magazine df the Associa- 

Sat adie: ead ee E on an illegal ‘strike 

and had committed offences under ss. 66 and 67 of the Bombay Industrial 

Disputes Act, 1938. . 

The Magistrate convicted petitioner „Ne. 1 ander, ss. 66 and 67 of ‘the 

Bombay Industrial Disputes Act read with 8-109 of the Indian Penal Code, 
petitioners Noe. 2-4 under a 67 & the Act, and petitioners Nos. 5-9 for 

each of the offences under se. 66 and 67 of the Act» 

rie peace oe E S a ae 

for a reference, but their application, was dismissed. 

The petitioners applied to the High Court in revision. 

J. C. Shak, withl N. C. Shah, for the accused. . 

B. G. Rao, Government Pleader, for tbe Crown. 

S. T. Desai, with B. G. Thakor, for opponent No. 2. . 


N. J. Wania J. The eight petitioners ‘were prosecuted at the instance of op- 
ponent No. 2, the Ahmedabad Cotton Manufacturing Co., Ltd., under s. 66 

and 67 of the Bombay Industrial Diŝputee Act, 1938. Applicants Nos. 1 to 4 

were prosecuted under s. 67 read with s. 66 for having instigafed and incitcd 
others to take part in an illegal strike, and the’ other applicants for having 
gone on strike or joined a strike which had peen held by the Ipdustrial Court 

to be illegal. They were convicted by the City Magistrate, , Ist Clases, Ah- 
medabad. They made a revifion application tq the Sessions’ Court which : 
was dismissed by the Sessions Judge. 

Applicants Nos. 5 to 7 and 9 were employees in the spinning department 
of the Ahmedabad Cotton Manufacturing Co., Ltd. Applicant No. 1 was the 
Secretary of the Ahmedabad Textile Labour Association and applicant No, 2 

ond of the office-bearers of that Association. Applicants Nos. 3 and 4 were 

the editor and printer of a magazine conducted by the Ahmedabad Tertile ° 
Labour Association called the Majur Sandesh. 

On January 6, 1941, the authorities of the Ahmedabad Cotton Manufac- 

R. 14 * - 
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A.CrJ. turing Co. altered the working hours of the mill, which used to be 7-30 a.m. 

143 to 5-30 p.m, to 7 am, to 6 p.m. * The altered hours were to be in force from 
ra ae January’7 to January 18, 1941. A rbtiee of the alteration was given on 

the Notice Board of the MIL A large number of employees, 101 in all 
KanpusHal including applicants Nòs, 5 to 7 and 9, in defiance of this order of the Mill 

Draal authorities, attended the mill as usual qt ¥-30.a.m. and left it at 5-30 p.m. 

N.J. Wadia J. an aY 7 Next day, when they turned up at 7-30 a.m. for their work the 

Mill authorities refused jo admit them. Both the parties, the Mill authori- 
ties and the applicants, approached the Industrial Court, the Mill authorities 
asking for a declaration that the exgpkoyees had resorted to an illegal strike, 
and. the employees asking for a deqaration that the Mill authorities had 

made an illegal change. The Industrial Court decided on March 20, 1942, 
under s. 55 of the Bombay Industrial Djspytes Act, that the strike of the ap- 
plicants was an Ylegal strike, and that the change nade by the mill authorities 
waa an illegal change. On January 20, 1943, the mill authorities prose- 
cuted the applicants under ss, 66 and-67 of the Bombay Industrial Disputes ` 
Act. “The trial Court convicted applicants Nos. 2 to 4 under a 67 of the 
Act and applitants Nos. 5 to 7 and 9 under se. 66 and 67 of the Act ; gppli- 
cant No. 1 was convicted muden 8; GG and 67 of the Act teed witht e109) Of 
the Indian Penal Code.. 

The contention urged on behalf of the applicants both before the trial Ma- 
gistrate and bef®re the SessionseJufige was that persons can be punished 
under se, 66 and 67 as atrikere or as instigators of a strike only if the strike 
continues after it Has been declared illegal by the Industrial Court, and that 
they cannot be puniskSd for any act Of theirs in instigating or. taking part 
in a stfike prior “to the declaratfon that the strike was illegal. In my opi- 
nion the contention is clearly wrong. Section 66 provides that any employee 
who has gone on strike or who joins a strike which has been held by the 
Industrial Court to be illegal, shall be punished in a certain manner, and in 
the case of a continuing offence with an additional fine which may extend to 
Re. 1 per day for every day during which #fie“otfence continues after his 
last conviction for*euch offence. The plain meaning of the section seems to 
be that participation in a strike which is afterwards declared to be illegal is 
punishable. If the meaning of the section had been as contended by the 
applicants, the section would, have been differently worded and would have 
provided that ‘any employee, who continuts to take part in a strike which has 
been declared to be illegab is liable tg punishment. The fact that the section 
provides for the punishment of those who have gone on strike or who join a 

: atrike which has bten held to be iltegal shows that its intention was to make pe- 

a nal not merely the joitfing of taking part in afitrike after it has been declared 
g to be illegal, but also the participation in it prior to the declaration of illegality. 

‘The object of the section seems fb have been to penalise those employees who 

go on strike without resorting to the remedies provided by sa. 26,27 and 28 

of the Act, If we were to put upon the section the interpretation which the 

applicants ask us to, it would mean that persons who had instigated and taken 

~ œ part in an ilegal otrike would never be punishable unless they continue to 
instigate and take part in the sftike after it had been declared to be illegal. 
The language of the section clearly indicates that this was not the intention 


. 
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of the framers of the Act. The view taken By the learndd trial Magistrate A. Cr. J. 


and the Sesaions Judge is correct. The mile is discharged. 


` — 
Loxur J. A strike is illegal if if is commenced or continued in the cir- EurrRoR 


cumstances mentioned in any of the eight clause’ of s 62(1) of the Bombay 
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Industrial Disputes Act, 1938, Section 55 empowers the Industrial Court to KHANDUBHAI 


decide whether any strike op locR-owt is ilegal. When once a strike ie dec- _ 


lared by the Industrial Court to be illegal, s. 60 prohibits ite being called in y, J, Wadia J. 


question in any civil or criminal Court. Septions 66 and 67 prescribe punish- 
ment for an employee, who has gone on strike or who joins a strike which has 
been held by the Industrial Court € be illegal, as well as any person who 
instigates or incites others to fake pags in, or otherwise acts in furtherance of 
- such a stri. This does not mean that only those who join or take part in 
the strike after the declaration of ¥& illegality by the Indystrial Court are 
liable to conviction and punishment under these sectiong. Such an interpre- 
tation would render the sections, nugatory. Section 62(\1) renders illegal not 
merely the continuation but also thé*°commencement of any strike which 
falls within the eight clauses of that geetfon. Sections 66 and 67 are not in- 
tended to allow illegal strikes and incitement to such strikes to be 

and continued yth impunity till the declaration of their illegality by In- 
-~ dustrial Court. Otherwise when a strike is declared to be illegal, it may be 
formally ended, and the strikers may nominally join their work for a day 
and ge on a fresh illegal strike on the flext “day, they can do eo with 
impunity until that strike also is declared Mlegal-by the Industrial Court. 
The Industrial Court may take severg! months beforg giving its decision, and 
it cannot be said that till then an illegal strjke can bé continued, and that the 
strikers and those who instigated it can go unpunished. An illegal strike is 
illegal from its commencement, and does not betome illegal only after it is 
declared to be illegal by the Industrial Court. The decision of the Industrial 
Court is required for starting the prosecution, and not for rendering a strike 
or a lock-out illegal Septjon 65 which penalises an illegal lock-out is eimi- 
larly worded, and it would be Yneaningless if it is construed, in the same way as 
sa. 66 and 67 are sought to be interpreted. There is no doubt that s. 65, 66 
and 67 are intended to punish an illegal strike, and an Megal lock-out, and ins- 
tigation to an illegal strike and an illegal lock-out, provided they are declared 
to be illegal by the Industrial Coyrt, whethef the illegal act is committed 
before or after the declaration. The applicantsehave been rightly convicted 
and the rule must be discharged. e : ; 


à e. Rule discharged. 
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*  INCOME-TAX REFERENCE. 


nn ee 


Before Sir John Beawmont, Kt., Chief Justice, and Mr. Justice Chagla. 
COMMISSIONER OF INCOME-TAX, BOMBAY 


v. . 
SIR MOHAMED YWSUF ISMAIL.* 


Indian Income-tøx Act (XI of 1922), Secs. 34, 16(3)'(b)—Income escaping assess- 
ment—Ro-assessment—" Definite information” —Discovery—Totel income—Ex- 
emptions and exclusions —Assessment in respect of income of wife. 

Under s. 34 of the Indian Incofset&x Act, 1922, as amended in 1989, an 

come-tax Officer can re-open an as@mament already made only if he discovers 
that income has either escaped assesament or hae been under-asseased, and 
such Gscovegy must be bared on dinite information having come into bis 

Possession. The expression ‘ ‘definite information ” denotes that there must 
be some information as to a fact. The fact, may be as to the state of the law, 
for instance, tHat a case bas been éverruled or that a statute has been passed 
which has thot been brought to the attention of the Income-tax Officer. It does 
not include discovery by the Officer that he has made a mistake,in law, çpnse- 
qpent upon the opinion of his superior officer. 

Sembla. Section 16(3) (b) deals with the case of an indire® transfer of assets 
through the medium of trustees for the benefit of the wife or the minor child 
œx both. It ig not that there shouid ba transfer of apecific assets to 
the trustees. tt indudes the portin of inoane payable to the wile by the 
trustees under a wak{tdeed executed By, the husband. Sach income must be 
included in the income of the husband When he ia assessed to income-tax, 


REFERENCE under 8, 66(2) of the Indian Income-tax Act, 1922. 

The asseasee Sir Mohamed Yusuf Ismail executed a deed of wakf on April 
29, 1929, whereby he vested his imfmoveable properties in trustees, and 
charged them to pay out of the net renta of the properties, fifteen per cent. 
to charity, thirty-three per cent. to himself, twenty-one per cent. to his wife 
Lady Khatun Mariam, and the remainder to be distributed between his two 
sons, two daughteys and one granddaughter. The trust in favour of the 
wife was expreseed thus :— . 
rE pad tec E E EN eta a TA 
during her life-time for her sole and absoluse use and benefit.” 

Until the ygar 1938-39 the income was assessed to income-tax separately 
in the hands of the recipients in accordance with the terms of the deed. In 
the year 1958-39 also the income was at first similarly assessed on Nov- 
ember 20, 1939. , But subsequetitly, in-view of the opinion of his official 
superior, the dncomegx Officer took action ginder e. 34, and included the 
amount paid to Lady Khatun Mariam under the wakf-deed in the income 
of Sir Mohamed Yusuf, on Augyst 12, 1940, observing :— 

, “ As the income of the wakf, which arises in the hands of the mutavalis, is from 
assets transferred by the asseasee, ao much of that income which arises „for the 


Ce ere ge eran eee eee 
visions of a. 16(3} (6).” 


*Income-tax Reference No. 6 of AI E TTEA under 8. 66(2) 
1943, made by J. B. Shearer, Com- of the Indian Income-tax, 1922. 
missioner of Income-tax, Bombay, 

° 
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e 
The assessee appealed to the Appellate Assigtant Commissioner of Income- 0. C. J. 
E E E yore ee rene EE 1043 
following reason :— 
«Ete that. a 16 ($V CW) os bi vege: the esata isons Couns 
of Lady Kbatun had arisen from.the aseta, transferfed under the deed of wakf by, ONES OF 
Sir Mohamed Yusuf. It was so transferred for her benefit and when that happena Bamar. 
income should be included in the gotal income of Sir Mohamed Yusuf, indepen- 


dently of the fact whether it waa inoue arising from the amets transferred under Se 
the wakf or under any other trust.” 


MOHAMED 

ThE abe rect alien to hatar ol ae a Binha who Yusur 
was not prepared to revise the assesament under & 33, ‘but referred the fo- — < 
lowing questions to the High Court fof decision :— 

(1) Whether in the circumstances ofthe case the Income-tax Officer was entitled 
to reopen the assesment under s 34 of the Act? 

(2) Whether the income: received dy Lady Klistion ‘Malian, as been inib 
included in tha income of th® amessee under a 16(3) (b)! of the Act? 

The opinion of the Commissioner was in tho affirmative on the questions 
referred, and for the following ‘reasons :— 

“ Before 1939 the opening words of s. 34 were : T TE ae an 
or gains chargeable to income-tax has cScaped asessment in any year.’ After am- 
endfhent the section opens: “If in consequence of definite information witigh has 
come into his pgeemion the Income-tax Officer discovers thnit” income, profits or 
gains chargeable to income-tax has escaped asecsanent in any year.” The use of 
the word ‘discovers’ brings the sectión more closely into line with’ the correspond- 
ing section in the English Act which reegs » ‘ Ifethe surveyor’ discovers that” any 
properties or profits chargeable to tax have been omitted from the first assessments,’ 
The meaning of the word ‘discovery’ is fully discusted m “Willams v. Grundy 
(19384, I. T. R. 236).. .In the present case alp the Officer, wha, made 
the supplementary nasessment discovered something: ‘ead previqnsly been 
overlooked, namely the change ‘in the situation resulting from the amendment made 
in a 16(8)(b) in 1939. The asese pointa out that the English Act doea not 
contain the words ‘in consequence of definite information which has come into his 
possession,’ but I do not think these worda necessarily imply that the information 
` must be information regarding facta which were not available to the Income-tax 
Officer at the time of the,griginal assessment. All that is required is that the in- 
formation should be defmite. The Income-tax Officer cannot re-open sn sseesament 
on the basis of a mere estimate or supposition. 

As regarda the second question, it is argued that in accordance with the definition 
of ‘wakf’ in the Muselman Wakf Velidating Act, 1913, the property was dedi- 
cated for religious or charitable purposes and that-no pert of it was specifically 
transferred for the benefit of the assqmec’a wife. "But a purpose which is religious 
or charitable under the Mussalman law is not necessarily religious or charitable 
under the Income-tax Act.. Section 16(4)(b) m nol amended makes taxable in 
the hands of the indtyidnal concerned ‘so mach of the income ef any person or 
association of persons as arises from saets transferred otherwife than for adequate 
consideration to tha person or ayeociation by suc indivigaal for the benefite of hia 
wife or-a minor child or both.” I submit that thé trustees of the wakf form an 
association of persons within the meaning of‘ this section, and that the income 
received by Lady Khatun Mariam under the ‘terms of the deed is clearly derived 
from asete transferred to the associsfion for her benefit.” : 

The reference was heard. 

Sir Jamshedji Kanga, for the asaessee,~ A 
"M. C. Setalvad, with G. N. Joshi, for the Commissioner of Income-tax. 
Str Jamshedfi Kango. Under s, 34 before it was amended in 1939 the In- 
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come-tax Officer yas empowered to make fresh asesament “if for any rea- 
son” income had -escaped asčsement. This resulted in a great hardship to 
the tax-payer. The amended section therefore empowers the. Income-tax 
Officer to.make a fresh assesment only wien he “in consequence of definite 
information which has come into his posstesion...discovera” that income 
has escaped assesament. In the present cape, the Income-tax Officer claims 
to re-open the assessment oa the groundsth’t he had misconstrued a. 16 (3) 
(b) at the time of making the assesement? The question is whether it can be 
said that he has “discovered” that income had escaped assessment within 
the meaning of 3, 34, in a®case where he has committed a mistake of law. It 
cannot be said that he has discoveredeadhsething new. The old s, 34 was wide 
enough to cover a mistake of law : Corymissioner of Income-Tax, Bombay V. 
D. R. Nak! ; and the Income-tax Officer was not at liberty to change his 
mind and act ugder s. 34 where he hacsmade a mistake in forming estimate 
of income : Commissjoner of Income-Tax, Bombay v. Gopal Vaijinath®. The 
word “ discovers ” is also used in the Incomp-tax Act, 1018 (8 & 9 Geo V, 
c. 40). In Anderton"and Halstead, La. v. Birrell Rowlatt J. observed that the 
a doe Bot eae ena ann st ip ate Dia ant fa, 
the arguments of Mr. Errington in Williams v. Trustees of We W. 

: 'y.4 In British Sugar Manufacturers, Ld. y. Harriss w there was an 
aa feathers Fe T (following his own decision in Williams 
v. Trustees of W.W. Grundy), though the question was not argued and the 
grounds of opinion were not givei? iteis apparent from the remarke made by 
the Master of the Rolls a p. 287 and b} Lord Romer that the judgment of 
Finlay J. was pot approved. The words Ñ the section of our Act are much 
stronger, for theremuit™be “ definite information” by which the Income-tax 
Officer discovers that income has escaped assessment. The word “ discovery ” 
has also been used in the Code of Civil Procedure, 1908, O. XLVII, r. 1. Ina 
case under that rule the Privy Council has held that an alteration of law 
is not discovery within the meaning of the rule, See Chhaju Ram v. Neki.’ 
As to the second point, I say that to make s. 16(3) (b) applicable assets 
should be transferred. In this case only income is allocated and not assets. 
There is no transfer of assets for the benefit of wife and child alone, but the 
deed contains a number of other items one of which is charity. The section 
is not wide enough to cover a general transfer to trustees for charity. It does 
not contemplate a transfer of income, but only assets. The assets transferred 
must be the whole assets and the tranafen must be exclusively for the benefit 
of wife and minor childref&. Even though there is a transfer for the benefit 

of the wife and child here it still temains a transfer for charity, 

M. C. Seiawad.. Thg effect of a 34 has narrowed down by the am- 
endment, but even under 8.034 as amended, word “ discovers” may in- 
clude a case where the taxing officer overlooks a change in the law. The 
question divides iteelf into two parte : (1) What is the meaning of the word 
“ discovers” ? and (2) Is a mistake of law enough to entitle an Income-tax 


1 (1939) 41 Bom. L. R, 652. 4 [1934] 1 K B, 624. 
2 (1935) I. L. R. 59 Bom. 626, 5 [1938] 2 K. B. 220. f 
s. Q 37 Bom. L, R. 697. . 6 (1922) L R. 49 L A. 144, 


3 [1952] 1 K B. 271, s. G 24 Bom. L. R. 1238, 


VoL. XLvL}r THÈ BOMBAY LAW REPORTER. ` j 
. A 
Officer ta.re-open an amessment ? e $ i 
De apaa dees a ea a a eo 
as by his being told of a new matter. A thing may be-said to be discovered 
by a person when it is not before*his mind, but, he comes to know of it la- 


ter. It cannot be said that a thing is discovered-only. in the case of.a DEW yooun-tax, 


ur 


0. C. Je 
1943 


—, 
COMMIS- 
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fact, not existent or known., As far as the Ingome-tax Officer is concerned, BomBaY 


he ‘discovers a thing when heds tdid.about- it The decisions also point to a 
similar direction. “ Discovery” dof not necessarily mean new knowledge. 
It deala with the state of mind of the persog who “discovers” the fact: : See 
Rex v. Kensington Income-Tax Commissioners” Im Anderton qnd-Healstead, 
` Ld. v. Birrell the officer wanted to ré-epen the case by reason of facts which 
subsequently came to pass. - The question dealt with was in reference to sub- 
sequent dealings.. The facts in Wiliams v. Trustees of W. W. Grundy were 
different. The Court did ngt-decide he point but withheld jf in British Sw- 
gar Manufacturers; Ld. v. Ħarris.. All the authorities Igy down that oe 
covery’ ’ includes an erroneous reading of ‘law, - 

Secondly, thee ia no Zeaton to confine the ambit of the Section toa question 
of fact alone and exclude a case like hê present one. . 

- Segtion 1663) (6) answers the second question. -There is clearly a 

fer -for the of the wife and child. - All the asagts are available fi 
payment of ee ee a a 
cannot be read in the provisions of*the section. - 7 5 
Sir'Jamshedji Kango, in reply. °° RR R 

MRM. x ae 

BEAUMONT C. J. This is a reference made by thge Income-tax- Comais: 
sioner under’s, 66(2) of the Indian Incimetax Act, 1922.° _ : 


The facts giving rise to the questions raised are simple. In 1929 a wakf 
was executed, and under the terms of that wakf the trustees had to pay 


twenty-one per cent. of the income of the property transferred to the wife of 
the settlor. Down to the year 1939 the share of the wife in the income was 
, Bot added to the income æf the settlor for the purposes of income-tax, and 
in the assessment year 1939-40 again the income of the wife was not included 
in that of the husband, but after the aesesament had been made, the supe- 
rior Officer of, the Income-tax Officer took the view that the amended a 16, 
subs. (3); had been misconstrued, ahd that the income of the wife ought to 
have been included in thaf of the husband, Thereupon the Income-tax autho- 
rities proceeded to re-open the assessment: under “s. .34, “alleging that part of 
the incomé of the assessee-husband had Sscaped assessment, 


Section 34 under the Act, before the amendment of 1939p provided that if 
for any reason income, profits ey gains chargeable to imeome-taY had escaped’ 


assessment in any year, or had been assessed at foo low.a rate, the Income- 
tax Officer might make a fresh assessment. “Under that section all that had 
[to be shown was that income had escaped aæesment, or had been ‘assessed 
at too low a rate, and the cases show that that position might arise by a mere 
error on the part of the Income-tax Officer. He might change his opinion, 
and tbéreupon make ą frésh assesment; having to do’no more than asert 


j `- 1, (1913) 3 K. B. 870, 886, 87, Doo 
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that owing to hig mistake income had escaped amendment Presumably it 
was desired to curtail the powers-of the Income-tax authorities in that res- 
pect. Income-tax ia a serious item in the expenditure of most people, and 
an aseesaee is entitled to know what his fiability is, and it certainly seema 


Incoms-Tax, Unreasonable that, if his liability has been fixed at a certain figure, and he 
BOMBAY has based his future budget on that figure, he should subsequently be told 


w 
Sm 


MOHAMED 


that, owing to some mistake of the Incometax Officer, he ought to have been 
charged at a heavier figure, with the result that he may cause considerable 


Yusuy, ‘mbarrassment. Presunfably cogsideratiops of that nature led to the am- 


* Beaumont CJ. 


endment of a. 34. The @mended section reads : 

“ If in consequence of definite informatire which baa come into his possession the 
Income-tax Officer discovers that income, profite or gains chargeable to income-tax . 
have escaped assesament in any year, or have been under-asseased, or have been 


< assessed at too low a rate,” 


action may be aka Soit inden the neq meetin’ wih which we: Hae 
to deal, the Income-tax Officer has to discover that income has escaped assess- 
ment, and that discovery must be based on “definite information having come 
E oran . 

Setalvåd for the Commissioner has divided his argument into two 
par’ Fret of al be paya we must ascertain wiat is the meaning of die i 
covera” Se a E a 
ba datinibe tnfoenaticns Upon the question as to the meaning of “discovers,” 
he has referred us to certain English gases dealing with a somewhat analogous 
section, the actual word, in the English section being “if the surveyor dis- 


. covers” something in connection with préperty. 


If the first casg refefred to, Rex v. Rensington Income-tax Commissioners, 
all the three Judges discussed the meaning of “ discovers,” and pointed out 
that that word may have edifferent meanings according to the context, and 
they considered that in the statute with which they were dealing it meant no 
more than “finds out” or “has reason to believe” or “satisfies himself.” 
The actual argument addressed to them was “discovers” meant “ ascertains 
by legal evidence,” and they rejected that contention In Anderton and 
Halstead Ltd. v. Birrell the section was construed by Mr. Justice Rowlatt, and 
he expressed the view that “discovers” does not include a mere change of 
opinion on the same facts and figures, „That view was not accepted by Mr. 
Justice Finlay in Williams Vo Trustees of W. W. Grundy. In that case the 
discovery was that an interest supposed" to be vested was in fact contingent ; 
that is to say it was as*to a general point of law. Mr. Justice Finlay was 
inclined to accept the view of the earlier case that “ discovers” means only 
“ has reason to Believe” or “ fintis out,” and he followed the same view in a 
late? case of British Sugar Manufactyrers, LÈ. v. Harris* That case went to 
the Court of Appeal, and the decision was reversed on another point, but the 
question as to the meaning of “discovers” was argued, and the Court’of Ap- 


„peal were about to express an opinion, apparently in favour of the appel- 


lants, but they were asked not to do 20, because it might embarrass parties 
in the event of the Commissioner wanting to take that portion of the deci- 
1 [1913] 3 K. B. 87 ¢ 3 [1934] 1 K. B. 524.. 
2 1982] I K. B. 271. 4 [1938] 2 K. B, 220, 
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sion to the House of Lords. Accordingly they refrained ffrom expressing an 0.C. J. 
opinion ; but it is clear from the obeervation of Lord Justice Romer at 1943 
p. 238 that they were in favour af flowing the appeal on that point. But apes 
as to the grounds on which they could have based their decision, and as to BIONEE OF 
the exact meaning they were prepared to put on ‘ ‘ discovers” we have NO INCOME-TAX, 
information. BOMBAY 
Toa haoi ai Soucy case CART of Inland Revenue v. Mack- p. 
inlay's Trustees,! a decision of the Court of Sesiọn, in which the Judges M 
adopted the same view as that taken by Mr. Justipe Finlay in Williams v. ae 
Trustees of W. W. Grundy (supra), ang held that .“ discovery” included.a —- 
mere discovery of the state of law, and that it was not necessary that *any Beamon CJ. 
new fact ehould be discovered, or any Tact should be brought to the attention 
of the Income-tax Officer which he hag previously overlooked. Discovery of 
a mistake in law, in their view, Would be sufficient, and Mf. Setalvad asks 
us to adopt the same view on the construction of the amended s. 34, Having 
got to that point, be then says that “ definite informatiom’* may just as well 
be information as to the state-of the law as information as {6 the state of 
facts,. ee 
has fade a mistake in law, because somebody tells him so. Here there 
new fact discovesed at all, and, Set esa B E E reel de 
Income-tax Officer, except the fact that this superior Officer, rightly or wrong- 
ly, disagreed with him. In my opinion, „it ds quite irgpoæifle to accept fhe 
view that that is a discovery based an definite infoymation. 

It is an error, in my opinion, to divide the expressions in the amended sec- 
tion into two parts, We have to take*the whole sectide’ There must bé de- 
finite information which has come into the possession of the Income-fax Offi- 
cer, which results in his discovering that income hag escaped assessment, or has 
been under-assessed, and, to my mind, the expression “ definite information ” 
denotes that there must be some information as to a fact. No doubt, one can 
imagine cases near the line. The fact may be as to the state of the law, for 
instance, that a case has Wen overruled, or that a statute has been passed 
which had not been brought to the attention of the Income*tax Officer, It is” 
quite impossible to lay down all the implications of the expression in s, 34, 
but I have no doubt that there must be some information as to a fact 
which leads the Income-tax Officer tò discover that income has escaped as- 
sessment, or has been under-assessed,*and in this case there was no fact dis- 
covered. : ° 

‘That disposes of the first question raised, which is : “ Whether in the cir- 
cumstances of the case the Income-tax Officer was entitled tô re-open the as- 
sessment under 6. 34 of the Acts’ and the answer,is ifthe negative. $ 

The second question raised is : 

“Whether the income received by Lady Khatun Mariam has been rightly in- 
cluded in the income of the nesessee unde? a. 16(3)(b) of the Act?” 
In the view we take of the first question, it is not necessary to decide that 
question. But Mr. Setalvad has asked us to exprese an opinion upon it, be- 
cause it may be that the Commissioner will appeal to the Privy Council K 
against our decision on the first question, afd therefore, it is desirable to 

1 (1981) 22 T. C. 306. . 
R 15r : i ° ; kg 
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note the argument on the secqnd question. 

Section 16(3) (b) provides: , 

“In computing the total income of any jndividual for the purpose of assessment, 
there shall be included so much of the income of any person or association of per- 
ans 83 arises from assets trafisferred otherwise*than for adequate consideration to 
the person or association by such individual for the benefit of his wife or a minor 
child or both.” e 
That sub-section was added in 1937, andeit is no doubt directed to income of 
which’ the wifé gets the benefit through the medium of trustees. Under the 
earlier eub-sections, theresis included in‘the income of the assessee so much 
of the income of a wife or a minor chjld 4s arises from assets transferred direct- 


‘ly ot indirectly to the wife by the hugband otherwise than for adequate con- 


sideration or in connection with an agreement to live apart, or from “assets 
transferred y or indirectly to the minor child, not being a married 
daughter, by such individual otherwise than for adequate consideration. The 
amended sub-section is evidently’ intended to deal with the case of an indirect 
transfer of assets"through the medium of trustees for the benefit of the wife 
or the minor ‘child or both. - The argument advanced for the agsessee is that 

ay ba find specific assets transferred to the trustees for the benefit of the 
wil minor child or both. The person or association of persons referred 
to in the section will be the trustees. So that the sub-sectiot® reads “ so much 
of the income of trustees as arises from ‘assets transferred to the trustees by 
euch individual,” that és the assesses, “for the benefit of his wife or a minor 
child or both.” The argument is that ene has not got here any assets trans- 
ferred for the benefit of the wife; she¢is only entitled to a share of the 
income of the agsetstransferred. But the answer of the Commissioner is 
that tbe terms of the sub-section’are complied with, because there has been a 


‘transfer of assets by the assessee to the trustees for the benefit of his wife, 


although not for the exclusive benefit of the wife. But undoubtedly assets 
have been transferred, and -the transfer is beneficial to the wife, who gets 
twenty-one per cent. of the income and, therefore, the case falls within the 
sub-section. If the argument of the agsessee is rffht, the Commissioner sub- 


” mits that really hê might have included the whole of the income arising from 


assets transferred, and not merely that portion of the income which went to 
the wife. It is not necessary formally, I think, to answer the question ; but 
as it has been argued, I would say, in case the matter goes further; that, in 
my view, the contention of fhe Commissioner on that question is right, There 
has been a transfer of assets for the benefit of the wife, and, therefore, the 
section applies But I do notethink it_is necessary, or proper formally to 
answer the guestion, which does not arise. 

‘The Commissioner"to pay costa, and to stfund the Rs, 100 deposited by 
the aseessee. ‘ g 


CHAGLA J. The main question that arises on this reference is whether 
the Income-tax Officer was entiled to re-open the assessment under a 34 
of the Indian Income-tax Act (XI of 1922). It seems that in the first ins- 
tance the income which Lady Khatun Mariam, the wife of the assesses, re- 
ceived under the deed of wakf was not included in thé income of the assessee, 
The assessment was subsequently re-opened and that income was included in 


s 
+ . 
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the income of the aseessee. It is, therefore, clear that the re-opening of the - 0.C.J. 
aseesement wad not due to any, new fact that had come to the knowledge of 1943 
the Income-tax Officer but was thg result of a mistake in law in applying Set 
the amended 8° 17(2) of the Indian Income-tax’ Act to’ thé. facte-of the case. COMMls- 
Now in considering whether the Income-tax Officer was entitled under these coma Tax, 
circumstances to re-open the assessment, one has first to consider and com- BOMBAY 
pare the amended s, 34 with tHe sectifn as it stood before the amendment was ’. 
enacted, and one cannot help noticing the striking difference between- the old | Sim 
and the new section. Under the old sectio® all that was required was the Moem? 
fact that income had escaped assessment or income had been assessed at too Cae, ° 
low a rate. If these two facts were Srestnt, then the Income-tax Officer was Chagla J. 
entitled to re-open the assessment for aly reason whatsoever. Under the sc- —- 
tion as it now stands the Income-tax Officer has to discover that income, 

profits or gains chargeable to inéom@-tax have escaped assesment in any 
year, or have been under-aseessed or have been asedseed at too low a 

rate, or have been the subject of exceasiyg relief under this,Act. But the dis- 

covery of the Income-tax Officer must be, the result of definite information . 
which has come into his possession. Herefore the informatiow which must 

come dnto the possession of the Income-tax Officer must be information Wich 

was not in-his pogsession at the time the old agsessamerft was closed and came 

into his possession before the asseaament was re-opened under e 34 of the 

Indian Income-tax Act. In my opinion corrgcting a migtakeneview of the lew 

is not définite information which comeg iftto thg of the Income-tax 

Officer within the meaning of the secijon. Every one ls presumed to know the 

law, and certainly the Income-tax Officer is presumed for inow the provisions 

of the Income-tax Act. A mistake of law or misunderstantling of the pro- 

visions of the law is not covered by the language of the amended section. 

The mere discoyery of an error of law is not a definite information which 

comes into the possession of the Income-tax Officer. 

Two cases have been cited at the bar—both decisions of our own Court, 
Commissioner of Incoms-tam Bombay v. D. R. Naik and Chimanram Moti- 
lal (Gold & Silver), Bombay v. Commissioner of Income-tax (Central), 
Bombay—on the construction of s. 34 aw it stood before the amendment, I 

do not think that those decisions are of much assistance in construing the pre- 

sent section, because, as I have pointe out, the old section was very wide in 

its terms. All that was required was the fact of the assessment tecaping and 

that fact discovered by the Income-tax Officer due"ta any reason whatsoever. 

The expression ‘ ‘ discovers” has been jidicially interpreted in „various deci- 

sions and Sir Jamshedji Kanga, arguing for the assesses, ehas drawn our 
attention to two or three decisigns where this expression was construed by 

the English Courts. The first is a decifion reported in Anderton and Hale 

stead, Lid. V. Birrell.2 TD migh point out that in the corresponding English 

section the language used is: . 

“If the surveyor discovere...that a person chargeable has been allowed, or has 
obtained from and in the first saseessments, any allowance, deduction, exemption, 

1 (1989) 41 Bom L. R 652,- . s.c. [1943] Bom. 206. ° 

s.c [1989] Bom. 445. z 3e [1832] 1 K. B, 271. 
,2 (1942) 45 Bom. L. R. 125, 
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0,C.J. abatement, or relief not authorjsed by this Act, then and in every auch case... 
1943 the additional commissioners aiall make an asesment, on the person chargeable, 
aes in an additional first assessment. . 
‘Counts: In the English Statute the word ‘ ‘ discovets ” is not qualified by any expres- 
Tm OF aion as it ia in our s 34. ‘Therefore the difcovery under the English statute 
BOMBAY ’ may be the result of anything that comes to the knowledge of the Surveyor 
bi whereas under our Statute the discovery “must be the result of definite in- 
Sm formation coming into the possession of the Income-tax Officer. As I was 
MOHAMED pointing out, in the casé reported in Anderton and Halstead, Lid. v. Birrell 
wo ANIER the facts were that the Sseeseees were assessed upon the basis of a writing 
Chagla J. down in two years successively of & edoubtful debt and subsequently, by 
— additional first assessments, the writigg down of the doubtful debt was dis- 
allowed, on the ground that since the writing down of the debt was allowed, 
it had come tg the surveyor’s knowMdge that the assessees had permitted 
‘the debtors to increase their indebtedness to fhem. Mr. Justice Rowlatt 
considered whether under s. 125 of the English Act the General Commis- 
sioners were entitled to re-assess thè ‘assessees on these two doubtful debts ; 
and Mr. Jugtice Rowlatt specifically gates (p. 281) :— 

% word ‘discover’ does not,-in my view, include a mere change of gpinion 

Pere Tee md shane a a cae aeons Oe ee 
question of opinion.” 
Mr. Justice Rowlatt expreses the opirfioan that the discovery contemplated 
by that section did mot mean # mere change of opinion without any new 
information at all. t > À 

There is another decision reported fh Williams v. Trustees of W. W. 
Gnindy!, where yndét*a will a ‘trust was created under which the whole of 
the residuary estate of the testator was to be held in trust for the benefit of 
his grandson, Robert Wileon Appleton, who was a resident of New York. 

= The trustees in good faith took the view, on the construction of the trust 
deed, that the interest of Appleton was a vested interest, and on that con- 
struction they were not assessed to income-tax on the income under the trust 
deed. It was then discovered that the interest That Appleton had was not 
a vested interest ‘but a contingent interest and the aseesament was re-opened. 
Mr: Justice Finlay took the view that even though discovery might involve 
nothing more than a mere change of ppinion on the part of the Inspector 
of Taxes still it would be a discovery within the meaning of the section. This 
case was further considered in British Sugar Manufactures, Ld. v. Harris? ; 
and, as the learned Chi&f Justice has pointed out, although no reasons were 
given by the Court of Appeal, it is clear from the judgment of Lord Justice 
Romer at pe 238 that the Court’ was not inclined to accept the view taken by 
M?. Justice Finlay a8 to the construgtion of’the word “ discovered ” reported 
in Wiliams v, Trustees of W. W: Grundy. 

Mr. Setalvad for the Inconje-tax Commissioner has referred us to two 
further cases in which the word “ disĉovered ” was also construed. The first 
is the case reported in Rex v, Kensington Income-Tax Commissioners? In 
that case the real controversy was whether the word “ discovers” as con- 


1 [1934] 1 K. B. 524. ‘ 3 [1913] 3 K. B. 870, 
2 [1998] 2 K. B. 220. 
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tended by the agsessee meant “ ascertains by legal evidence,” and Mr. Justice 
Bray at p. 889 took the view that “discévery” did not mean “ascertains 
by legal evidence.” As a mattereof*fact, if one looks at the facts of that 
case, the surveyor of taxes had discovered a fact which was not present 


Comms- 
SIONER OF 


to his mind when the original assepament was made. The original asseaament INCOME-TAX, 


was made in 1906, and in |909ethp Income-tax authorities ascertained the 
existence of a company which made a considerable difference to the return 
made by the assessee in 1906. 

The other case is the case of Commissioners of Island Revenue v. Mackin- 
lay's Trustees There the Lord Pregiggnt Normand at p. 312 construed the 
word “discover” to mean “find out”, But if one turns to his judgment, 
úe Loi President mikes te dear Thattit there WEE kuy 1eldan id the contest 
for restricting the word ‘ ‘ discover,” ta the discovery of an error in fact, that 
restriction would necessarily receive effect, but in his opinion the contert did 
not point to any such restriction. If one looks to our section, as I have 
already pointed out, the contex? undoubtedly points to*a’ restriction which 
must be placed on the construction of the word “ discover” apid that restric- 
tion and a very important restriction Ìs that the discovery must be the result 
of definite information which must come into the possession of the 
tax Officer. è 

In my opinion, with respect, the opinion of Mr. Justice Rowlatt on ihe 
construgtion of the word “ discover” wag the correct ope. Blt even assunting 
that Mr. Setalvad is right and the werd “ dissover”’ has been construed more 
widely under the English law, the ‘difference in the language between s, 125 
of the English Act and our s. 34 is véry significant. ven though it miy be 
possible to take the view, as contended for by Mr. Setalvad on the ĉonstruc- 
tion of the English section, I fail to age how such a view is possible on the 
much more stringent words of our own section. I am therefore of the opinion 
that the word “ discover” in our section does not mean a mere change of 
opinion on the same facts, nor does it mean a change of opinion on a ques- 
tion of law, nor does it nMan the mere discovery of a mistake of law. The 
discovery contemplated by a 34 must be the result of ‘information about 
some fact or facts which were not present to the mind of the Income-tax 
Offieer when he made the assesament and which came to light between the 
date of the making of the first assesment and, the re-opening of the assess- 
ment under s. 34 of the Indian Incorhe-tax Act. . 

As regarda the second question, I mugt-frankly confess that the construc- 
tion of s, 16, subs. (3), sub-cl. (b), of tha Act, is not free from difficulty. 
But as we are not answering the question, on the whole T prefer the con- 
struction put upon it by the Commissioner of Ingome*thx ; and I agree ‘with 
the learned Chief Justice that the income of Lady Khatun Mariam, the 
wife of the assessee, could be included in the income of the assessee as the 
income arising from the assets transferred to the trustees by the assesses 
for the benefit of his wife. 

Answers accordingly. 

Attorneys for assessee : Payne & Co. f M 
Attorney for Commissioner : D. H. Nanatati. 

1. (1981) 22 T, C, 305, 
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Before Sir John Beaumont, Kt, Chief Justice, and Mr, Justice Chagla, 
In re OHIMANLAL LALBHAI SETH." 


Senember27 Indian ‘Income-tax Act (XI, of 1922), See 16(3) (a), 26(1)—Assessment of 


firm—Asseases, partner of firm—Miwor son admitted to benefits of firm— 
Minority enuring through accounting period—Asséssment of assessee including 
son's share—Son atiaining majority af date of assessmant, 

The assessee was a partner in a firm, to the benefits of which his minor son 
was admitted. The*son attained majgrity on January 24, 1999. For the 
assessment year 1938-98, the accounting period of the firm-ended on December 
31, 1937, and that of the assesseeea® gn individual on November 3, 1937 (the 
*close of the Sampat year). The firm yas assessed to income-tax for the year 1938- 
39 on July 4, 1938; and the asessce was so taxed on February 2, 1999, the 
income of the son, derived from the fugn, who had then attained majority having 
been include in the income of the asessee under a. 16(8) (a) of the Indian 
Income-tax Act, 1922. In the assessment for the following year, 1939-40, the 
accounting perigl of the assessee ended of October 10, 1938, and the assesser 
was similarly assessed on December 12, 1939. On references to the High Court 
on the question whether the assessfnents were, properly made :— 

V didi (1) that for the assessment year 1938-39 the profita of the firn? com- 

g to the share of the aon were properly included, under ¢ 16(3) (a) of the 
Act, in the assessment of the aseessee ; 

(2) that a. 26(1) did not affect the assessment, because the material time 
under the section was the*date*one which the aseesament of the firm waa com- 
pleted, ‘viz. July 4, 1938, which was prior ta the change in the constitution of 
the firm brought about by the aon attating majority ; 

. (3) that aa reéfyfrds the asseasncht year 1939-40, the assessment was cor- 
rect? Inasmuch as the son was*still a minor during the year ended on October 
23, 1938, which waa the accounting period for the assessment ; 

(4) that s 26(1), which was amended during the interval, afforded no - 
help to the assesses, 
THESE were references under s. 66(3) of the Indian Income-tax Act, 1922. 
The aseeasee, Chimanlal Lalbhai Seth, was a péftner in the firm of Narot- 
tam Lalbhai & Co., who were the managing agents of the Arvind Mille, Jtd., 
at Ahmedabad. ‘ 

. Under a' partnership deed, dated January: 10, 1933, the aseessee’s share in 
the firm was 0-1-3 in a rupee. His minor sons, Ashokbhai and Ajaybhai, 
were admittefl to the benefits of the partnership and were each given a ‘one 
anna share. ‘oe ; 

Ashokbhai attained majority ọn January 24, 1939. 

For the assessment year 1938-89 the accounting period of the firm waa the 
calendar year ended“December 31, 1937; ast the accounting period of the 
agseasee was the Samvat year 1993 Which ended on November 3, 1937.- 
‘The assesment of the firm was completed:on July 4, 1938 ; and the asses- 
see himmaelf was assessed as an individaal on February 2, 1939. In the latter 
assessment the Income-tax Officer included in the total income of the ‘hssessee 
the share of hig two sons in the income of the firm, under s. 16(3) (a) of the 
Indian Income-tax Act. The aseessee appealed ; but the assessment was up- 


* Income-tax References Noa” 8 er, Commissioner of Income-tar. 
and 9 of 1943, made by J. B. Shear- Bombay, Sind and Baluchistan, 
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held by the Appellate Assistant Commissioner: Ahmedabad Range, on June 

19, 1939. e 

SEINE done: to dies E of Income-tax, Bombay, 
for a reference to the High Court under s. 66(2),of the Act ; but he was un- 
successful. He then applied to the High Court, who, on October 3, 1940, 
directed the Commisioner tb refey the following questions :— 

(1) Whether the sum of Ra. 15,681 representing the ahare of Ashokbhai in the 
profits of the firm of Messra, Narottam Lalbhai & Co. could in Jaw be included 
ee Nae eee og eee ere cree Papers a WR See nen ONE eee 
for the year 1938-39? 

(2) iether hs Gules HUE irea Gane cca as ond 
the order of the Appellate Assistant Commissioner dated June 19, 1939, areevalid 
in law so far as they include the sum*Sf Rs. 15,684 in the total income of the 
assessee liable to assessment ? 

(3) Whether the assesement of» the® assessea levied by the gincome-tax Officer 
dated February Z, 1939, and confirmed by the Appellate Asaistant Commiseoner 
by his order dated June 19, 1939, ave in accordance with the Income-tax Act and 
valid in law? oe . 

The Commissioner accordingly referred (Reference' No. 8° of 1943) the 
above questions to the High Court, ‘and gave his opinion as*follows :— 

“The assessee claima that a. 16(3) (a) of the Act is not applicable to ti share 
of hig son Asholbhai because the son had reached his “*majorit} before the ases- 
see’s assessment was completed. In my opinion the date of the assesament order is 
not relevant. I submit that if the Legislature bad intended the Income-tax Officer 
to take into consideration the position ab tife tithe of the assesment order this 
would have been specifically stated, as%has been*done jn other sections of the Act. 
For example, ss. 25A and 26 both Megin with the words: ‘Where at the time of 
making the assessment under section 2%’. Section 16(32,¢on the other hand, con- 
taina no reference to the time of assessment but begins with fhe words »‘In com 

puting the total income of an individual for the purposes of assesament there shall 
be included’. In the absence. of any indication to the contrary ‘the total income 
of any individual for the purposes of assessment’ must mean the total income for 
the ‘previous year’ aa defined in e. 2(12), and in computing such total income the 
Income-tax Officer has to consider the poeition asa it was during the ‘previous’ or 
accounting year. As has siready been stated the ‘previous year’ of the firm waa 
the calendar year ending on December 31, 1937, while the ‘previous year’ of the 
asaeseee was the Samvat year ending Novpmber 3, 1937, and throughout these pre- 
vious years Ashokbhai waa admittedly a minor. I submit that since he was a 
minor during these periods hia share has been rightly included in the total income 
of the asseasea under a. 16(3) (a) (#). 

Reference No. 9 of 1943 related+to the assessment of the Arm and of the 
asaessee as an individual for the following year,’ie. assessment year 1939-40. 
The previous year of the firm was the calendar year ending December 31, 
1938, and of the assessee was the Samvat year 1994 which» ended on October 
23, 1938. . e 

The assessment of the firm was cothpleted on December 8, 1939 ; and iE 
individual assesament of the asseæee was completed on December 19, 1939, 
In making the latter assesament the dncome-tax Officer included in the asses- 
see's income the share of Ashokbhai in the firm, which amounted to 
Rs, 15,812. 

' The assessee appealed to the Appellate Assistant Commissioner, Ahmeda- 
bad Range, against the assesment ; but his appeal was dismissed on Febru- 

ary 7, 1940, 
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- haa repeatedly been held by Courts in India that what is charged under the . 
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The assesace applied to the Commissioner of Income-tax, Bombay, under 
se. 33 and 66(2) of the Act, who was not prepared to revise the assesment, 
but referred to the High questigns which were mmudatis mutandis the 


same as those arising in the foregoing reference. In doing so, the Commis- 
sioner remarked :-— 


-1 In connection with this Reference I ven to ihvitd a reference to the provi- ~ 
sions of 8. 26(1) of the Act, as amended im 1 , which is applicable to the assess- 
menta for the year 1939 and which provides aa follows :— : 

‘ Where, at the time of.making an assessment under a 23, it “ia found that a 
change has occurred in the constitution ofa firm or that a firm has been newly 
constituted, the assessment shall be on the firm as constituted at the time 
of making the assesament : Provided that the income, profits and gains of the pre- 
vious year shall, for the purpose of inclwsion in the total incomes of the partners, 
be apportioned between the partners who in such previous year were entitled -to 


~ receive the same.’ 


I submit that"In the present case there was a chfhge in the constitution of the 
firm of Messrs. Naréttam Lalbbai & Co. when Ashokbhai reached his majority, 
since he then became a full partner whereas previously he had merely been entitled 


` to receive the benefits of the partnership. If this be correct the proviso quoted 


above would appear to support my View, that for the purpose of computing the 
ansesseo’s share of the profits of the firm under & 16(3) the Inceme-tax @fficer 
sos bela aria e porvem cuieon oe previous year’, 
and throughout the relevint ‘previous year’ Ashokbhai was adħittedly a minor,” 


Both references were heard together. E 


Sir Jamshedji Kanga, for the asselseg s 
M. C. Setalvad, for tH Commissioner pf Income-tax, 


St Jamshedji Katrs. The question here is whether the income of the 
assessee’s son should be included in the assessee’s income or whether it 
ahould form part of his own assessment in view’ of the fact that he attained 
majority before the date on which the assessee’s assesament was completed. 
In computing the total income under s. 16(3) (a) (#) a minor must be 
treated as a major if he actually is a major on the day of the order of assess- 
ment ; and euch income must form part of the son's income and not the 
father’s. , 

Section 26(1) provides that where there has been a change in the consti- 
tutioh of a firm “at the time of the making of the assessment ”, the assess 
ment should be made as if.the firm had been constituted throughout the 
previous year’as in fact it is constituted at the time of the making of the 
assessment. The minor having attajned majority and become a partner in 


the firm; a change has taken plase in the constitution of the firm at the time: 
of making of, thé assessment. The firm muet therefore be deemed to have - 


so existed throughout*the previous year. ‘Fhe question of the share of a 
minor in the benefits of partnership does not arise at all. 

Ta Referens Wo. 6 the Commissioner Of Iicdnve tax himii rlks ons 26: 
In fact s 26 should be applied to botif the References. The proviso to that 
section will not apply to this case. 

M. C. Setatvad. The charging section in the Act shows that the “ total 
income” to be computed under $. 16 is the income of the previous year. It ` 
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Act is the income in the previous year. See Raji Dhanji & Co, In re, and O.G J. 


Comm. of Inc. Tex, Madras v. Valtammat Aghi®? The date of assessment 
has no relevance which in one cage may be afew months after the end of 
the accounting period and in angther a few yeara 


1948 


oe 


Inre 


What s. 26 provides for is a change in. the constitution of the firm on the Lapua 


date of the assesament of the firm and not the assessment of its partners, In 


that case e. 26 will have no ‘applicdtion. Even with reference to Reference 


No. 9 8. 26 cannot be relied on by the assessee. ° 
Sir Jamshedji Kanga, in reply. “Under 8°26 where a firm is assessed, the 
material date would be the date of thg assesament of the firm ; but where a 


partner is assessed the material date*would be the date of the aseceament of | 


the partner. A 
M. R. M. 


INCOME-TAK REFERENCE No. 8. . 


Cuacia J. This reference raises the question whether the sum of Rs. 15,684 
representing the share of Ashokbhai i the profits of the firm of Messrs. 
Narottam Lalbhai & Company could in, mw be included in the total income 


of the assesaeg for the purposes’ of the assessment of the assessee for the year 
1 


‘The facte are hat: Ashokbhai attained majority on January 24, 1939. Prior 
to that he was admitted to the beneflts of the partnership. : The assessment of 
the firm which was for the year 193839 ewas*completed on July 4, 1938. 
The assessment of the assessee was cempleted-on February 2, 1939, and the 
aseesament of Ashokbhai was alao*completed on February 2, 1939. The 
previous year, as far as the assesamént of the firm't oencerned, yas the 
calendar year 1937, and the previous year, “as far as the aseeaament of the 
assessee is concerned, ended on November 3, 198. The asseasee contended 
that inasmuch as Ashokbhai had attained majority before his assessment had 
been completed, it was not competent to the Income-tax Officer to include the 
share of the profits of Ashokbhai in his own assessment and that the share 
of the profits going to Ashokbhai should be included in his own separate 
assesment. 

The Questing Gop: Aetenmiastiga (Really aia conse construction vor two 
sections of the Indian Income-tax Act, 1922 : (1): s 16, sub-a (3) ; and (2) 
a. 26, sub-s. (1). The relevant portion of s. 16 subs, (3), provides that in 
computing the total income of any individual for,the purpose of assessment, 
there shall be included so much of the,income of*a minor child as arises 
directly or indirectly from the admission of the minor to tite benefits of 
partnership in a firm of which such individual is a partner. Now it cannot be 
disputed that for the purpose “of computing the income the relevant 
period is the previous year, and the previous year of the assessee was, as 
I have pointed out, the year ending November 3, 1937, and it is not disputed 
that Ashokbhai was a minor during the whole of this previous year, and 
he was only entitled to the benefits of the partnership. Therefore, as fa 
as s. 16, sub-s. oh eee, the: profits comings ie SATE OF ATRE 


1 (1989) 8 I. T. R. 1. : > (19888) 6 I. T. R: 720, 
i s, © [1939] Mad. 388, 


R. 16 ` . 
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bhai had to be itkcluded in the assessment of the assessee. But Sir Jamshedji 
Kanga for the assessee relief orf the provisiona of s, 26, subs, (1). This 
sub-section provides that w at thé time of making an aseesament under 
s. 23, it is found that a change hag occuwed in the constitution of a firm- 
or that a firm has been newly constituted, the assets of the firm and the mem- 
bera thereof, subject to the provisions of the Agt, shall be made as if the firm 
had been constituted throughout the previous year at the time of making the 
assessment antl eacht member had received a share of the profits of the year 
at the time of making the assessment, ° 

Now shortly Sir Jamshedji Kangsg*anntention is thie. Ashokbhai attained 
mafority on January 24, 1939, and, , therefore, there was a change in the 
constitution of the firmr and that change had taken place at the time of 
making the oe which was Bebryary 2, 1939, with regard to the 
assegament of the assesee and of Ashbokbifai. In putting forward this 
argument Sir Jaméhedji Kanga overlooks the important fact that the assess- 
ment of the firm ‘was made on Juty’ 4, 1938. That was before Ashokbhai 
attained majority and before thefe, waa any change in the constitution of 
the frm. Therefore, when the firm was assessed, the constitution of the firm 
waf the same ap it wag during the time when Ashokbhai was a minor and he 
was only entitled to the benefits of the partnership. It is impossible to hold 
that although at the time of the assessment of the firm the constitution of 
the firm was a particular corttitutiom, at the time the assesament of the assessee 
and Ashokbhai was mage, the constitution was a different one. I think that 
for the purpose of a 26, sub-e. (U), thd’ material time is the time when the 
azedeament of the fiM was completed ; and in this case, as I have pointed 
out, that was prior to the change in the constitution of the firm brought about 
by Ashokbhai attaining majority. . 

This really disposes of all the questions raised by this particular reference, 
and, therefore, I would propose that the answers to the questions raised in 
the reference should be as follows :— 

Question No. (1)—In the affirmative. 

Question No, E the affirmative. 

Question No. (3)-In the affirmative. 

INCOME-TAX RBFERENCE No, 9. 


As regard8 Reference No, 9, EOE E E Sean ore 
assessment for the assesment year 1939-40, and the question presents much 
lese difficulty, because, as far ag this Reference is concerned, the assesament is 
governed by the amended Act, and Sir Jamshedji Kanga has conceded that 
under the amended*Statute he cannot avail*himself of the provisions of the 
amended s. 26, sub-s. (1). Therefor’, as far as Reference No. 9 is concerned, 
all that we have got to consider is the true construction of sub-s. (3) of s. 
16; and, as I have already pointed out in dealing with Reference No. 8, 
there can be no question that, as far as s. 16, subs, (3), is concefned, the 
relevant period for computing the total income of any individual is the pre- 
vious year, and it is not disputed that during the previous year for the pur- 
poses of the assessment of the assessee for 1939-40, namely, the year ending 
October 23, 1938, Ashokbhai was still a minor, he having attained majority, 

® 
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as I have pointed out, on January 24, 1939. Thereforb, the Income-tax O.C. J. 


Officer was right in. including the amount to the share of Ashokbhai 153 
in the previous year in the aseesementt of the papa 


Therefore, as regards the questiona raised by Reference No. 9, the answa Camarat 
would be as follows :— 

Question No. (1)—In the, affirmative. 

Question No. (2)—In the affirmative, Chala. 
_ Question No. (3)—In the affirmative, n 

Tre ailisdods musi pay the cots di Relni Na? S ad eena Non: 


BEAUMONT C. J. I agree, fe 
Answers accordingly. 


o* x, 
Attorneys for assessee : Payne & Co. 


Attorney for Commissioner : D. He Nanavati. + 
Befora Sir John Beaumont, Bt, Chief Justice, ond Mr. Justice Chagla. 
COMMISSIONER OF INCOME TAX (CENTRAL), BOMBAY 1943 
"e kaan aadi 
sai È BAA MAHESHWARI. z So Shien 27. 


Indian E Act (XI of 1922), Ses. 66(2), Gb Coministener— Reteroncl 
to High Court—Point of law arlsing in the case—When can Commnissdloner 
make reference. er ° e j 

Where in a case under a 33 of ¢he Indian Income-tax Act, 1922, the Com- 
miæloner of Income-tax, on a review of an order made under s. 31 or a, 32, 
agrees with the view taken by the Assistant Commidisner under one of*these 
sections, he is precluded by the proviso to b. 66(2) from making a reference to 
the High Court ; but the asseasee can ask for a reference direct from an order 
under a. 31 or a 32 within the time limited. Where, however, in reviewing an 
order under s. 33 the Commissioner differa from the order on a point of law, 
or upholds it on a different point of law to that! which influenced the lower 
tribunal, he can make a reference against the order under a. 33, because it 
raises a point of law arising only under that order. 
East. ‘Khas Jharia Colliery Co., Ltd. v. Commr. of In. Tax? and Central 
India Co. v. Com. of Inc. tax, C. P.a followed. > 
THIS was a reference under s. 66(2) of the Indian Income-tax Act, 1922. 
The aseessee was assessed to incpme-tax fdt the year 1936-37, when he 
claimed a deduction of Rs. 1,41,740 from the assessed amount, as losses made 
by him from speculations in foreign market. The Income-tax Officer allowed 

the deductions and made the assessment on"Re. 2,38,073. , * 

On appeal the Assistant Cognmissioner disallowed the deduction made on, 
account of lowes in foreign market, but on other considerations reduced the 

figure of income to Rs. 2,19,060, on October 28, 1940. 

On an application made to him under 8, 33 of the Act the Commissioner 

did net see his way to interfere with the order of the Appellate Assistant 

Commissioner on July 8, 1941. 


* Income Tax Reference No. 7 of 1 (1942) 10 1. T. R. 296, . 
1943, made by P. C. Padhi, Com- è s. ©, L L. R, 21 Pat. 653. 


misioner of Income-tax (Central), 2 (1937) 5 L T. R. 267, 
Bombay. ' 3, œ [1938] Nag. 133, 
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On September 8, 1941, theeassesaee applied to the Commissioner to make 


a reference to the High The Commissioner declined to refer the ques- 
tion suggested by the a but reférrecd the following questions framed 
by himself :— ° . 


(1) Whether the Commissioner's refusal to interfere with the Appellate As- 


; sistant Commiasioner’s findings on the question of the inadmisalbility of the foreign 


losses was an. oder prejudicial to the assedyee within the meaning of s. 66(2) of 
the Act? 


(2) Whether, inthe e¥ent of question (]) being answered in the affirmative, 
the Commissioner was, in the circumstances of this case, correct in law in declin- 


ing to interfere with the said findingy ef, the Appellate Assistant Commissioner 
on the question of the inadmisaibility of the foreign losses ? 

(3) Whether, in the circumstances df®the case, the interest from the securities 
in question was correctly included in the total income of the assessee for the assess- 
ment year 1936-27 ? % x 

The opinion of the Commissioner was that question No. 1 should be ans- 
wered in the negatiye and questions Nos. 2eand 3 should be answered in the 
affirmative. . 


The reference was heard. 


Sw” Jamshedji, Kanga, for the assessce. 
M: C. Setaluad, with G. N. Joshi, for the Commissioner, ? 


Sir Jamshedji Kanga. The proper questions are only questions Nos. 2 and 
3. Question No. 1 do@s not“aris€ a® all. The Commissioner having 'eferred 
the question wants to know whether hÊ pas rightly referred it. . 

The order of the Commissioner refuging to interfere with the order of the 
Appellate Assistant Commissioner ig a prejudicial order within the meaning 
of s. 66 (2). A full bench of the Madras High Court in Sreeramulu v, Com- 


missioner of Income-tax, Madras, has held that an order dismissing an ap- 


plication for the revision of a prejudicial order must be deemed to be a pre- 
judicial order. It was also held that Venkatachalam. v. Commissioner 
of Income-tax, Madras*, was wrongly decided. In. Sir Iqbal Ahmad v. Cor- 
missioner of Income-tax,* the view taken was that the order of the Commis- 
sioner refusing to exercise his powers under s. 33 wab an order. prejudicial 
tó the assess. In Armuilakkarai Chhotelal v. Commr. of Inic-tax, Roberts 
C. J. expressed hia complete accord with the Madras full bench case. 

` As to the apcond question fosses should be allowed as a deduction in com- 


‘puting the income of an -assessee, Fhe: business of the ‘assesaee must be 
“taken as one whole organisation centrolled from Bombay, and if it is so 


taken, then ufidey e. 10 in compåting the income allowance must be made for 


, 10868. Under `s. 24, Josses are allowed ds a, set-off ih computing aggregate 


income. In Commissioner of Income-iax, Bombay’ v. Chunilal Meha there 
was no question of foreign losses. 

-As to question No, 3 it’is true that, the assessee received the interest him- 
self but he did.so as a trustee. Under s. 4 (3) there can be oral tryst. 


M. C. Setalvad. In anawering the firsti question e. 66 (2) and its proviso- 

1 [1939] Mad. 358, BR 4 (1940)'8 I. T. R. 382, i 

2 (1984) L L. R. 58 Mad. 367° 5 (1938) 40 Bom, L. R, 916, P. & 

3 [1942] All, 377, 
$ 


+ 2 


VOL, XLVI] THE BOMBAY LAW REPORTER. n 125 


will have to be-construed. A number of cases have been cited and what is O.G J. 
to be decided is what line of arguments is tp bẹ followed. 1943 
In Amulakhorat’s case it was held that in a where an ageegsee’s position = ~~ 
remains unaltered by an order the order is ngt prejudicial. Even in the (CMMI 
. Madras full bench case it was Observed that where a Commissioner declines INCOME-TAX 
to interfere after going inte the matter there is no prejudicial order, The (CENTRAL), 
proviso to s. 66(2) hits the presentécase. Under it the order must be “pre- BOMBAY 
judicial.” There is no prejudicial order in this case. A question of law re- TERA 
garding the foreign losses does not arige under this order, but the previous order SHARLAL 
under s. 31; and therefore even granting that the “order 1s prejudicial, there Mame- ^ 
can be no reference for no question df dW arises under the present order., In SHWARI 
the Madras case the question did not afise under s, 31. = 

In East Khas Jharia Colliery Co., Lid. v. The Commissioner of Income- 
tax, Bikar and Orissa, whjch is-the*orly decided case on the proviso to s. 

66(2), it was held that accepting the view that an order of the Commissioner 
affirming the order of the Appellate Assistant Commissioner was prejudicial 
to the assesseé, it did not help the assessee because the question of law arose 
out of the order passed by the Appellate ‘Assistant Commissioner under 8. 31. 

As to the Second question, the position taken up is curious. The sPrivy 
Council decisiongcannot be applied to the case of prefits onty. If there is a 
loss in the same business, the same principle should hold good. If profits are 
not taxed, losses must not be allowed as a deduction. Section 24 has .no 
application. $ i j : - 

Question No. 3 is a question of fict. ` 

Sir Jamshedji Kanga, in reply.. iad Madras vieWsis accepted, the erder 
is prejudicial to me. The Commissioner dbes not want ‘the provi&o to be 
construed. As to the separate heads of business under s. 24, see Md. Nagi 
v. Commr. of Income-tax. Granting ‘that s. 24 has no application, then in 
computing the income under s. 10 these loases must be deducted. The posi- 
tion may be anomalous, but then the Act has many such anomalies. 

MRM. 7 \ 

BEAUMONT C. J. This is a reference made by the Commissioner of In- 
come-tax under s. 66(2) of the Indian Incometax Att, 1922, raising three 
questions. The first question is: , 

“Whether the Commisgioner’sa refusal to interfese with the Appellate Assistant 
Commissioner's findings on the questioif of the inadmissibility of tile foreign losses 
was an order prejudicial to the assessee within the’ meaning of s 66(2) of the 
Act ?” 
aria ancora: E Wor the nian) eon E 

So far as the firat question § concerned, the Inconff-tax Officer made his . 
assessment, and there was an appeal “to the Assistant Commissioner, who 
agreed with the [ncome-tax Officer’s order, Then an application was made to 
the Commissioner to refer & case under s. 66(2) of the Act, but he refused 
to do Sor’ The asseasee did not then apply to the Court to direct the Com- 
missioner to refer a case under s, 66(3), ag he might have done, but applied 
to the Commissioner to revise the order of the Assistant Commissioner under . 


1 (1942) I. L. R. 21 Pat. 653. "[19881] A. I. R. Lah. 656, 
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s. 33. The Commissioner heard the parties at length, and made an order 
declining to interfere with thp Agsistant Commissioners order. 

Section 33 of the Indian -taxeAd, before the amendment of 1939, - 
provides that the Commissioner may of hig own motion call for the record 
of any proceeding under the Act which has been taken by any authority 
subordinate to him or by himself exercising the powers of an Assistant Com- 
missioner, and on receipt of the record®the Commissioner may make such 


: inquiry or cause such inquiry to be made and, subject to the provisions of 


the Act, may pass such orders thfreon az he thinks fit. Then.there is a pro- 
viso that he shall not pasa any order prejudicial to an aesessee without hear- 
ing him or giving him a reasonable oBportunity of being heard. Section 


_66(2) provides that within sixty daydef the date on which he is served with 


notice of an order under 8. 31 or s. 32, OF of an order under s. 33 enhancing 
an assessment Ôr otherwise prejudicial to Mim, the assessee may, as therein 
mentioned, require the Commissioner to refer to the High Court any ques- 
tion of law arising,out of such order, or decision. Then there is a proviso 
that a reference shall lie from an prder under s. 33 only on a question of 
law arising owt of that order itself, ahd not on a question of law arising out 
of a Previous order under s. 31 or 8, 32, revised by the orde? under @ 33. 
Orders under s.°31 are orders made by the Assistant Commissioner in ap- 
peal, and those under s. 32 are made by.the Commissioner in appeal on cer- 
tain questions: The question raiged bythe Commissioner is whether in this 
case there is any prejudicial omer withip a. 66(2), and the cases on fhe sub- 
ject are not altogether if agreement. p ; . 
Asbench of three Jufiges of the Madras High Court in’ Venkatachalam V. 
Commistioner of Income-tax, Madras, held that s. 33 contemplates an 
order made by, the Comimigaioner which alters the position of an aseessee or 
un applicant to that person’a prejudice, and that if the Commissioner acting 
under s 33 merely declines to interfere, hig order, which leaves the asseasee 
in the same position as formerly, ia not an order prejudicial to the assesses. 
But in Sreeraæmulu v. Commissioner of Income-tax, Madras. a bench of 
five Judges of the Madras High Court overruled or purported to overrule 
that decision, and held that an ordef of the Commissioner upholding an or- 
der of an Income-tax authority subordinate to him, which was prejudicial to 
the assessee, must itself be regarded as frejudicial to the asaessee. Although 
in that case fio question under the previso, which I have read, arose, the 
learned Chief Justice in delivering the opinion of the Court expressed some 
views on the effect of the provisp, which I do not find it very easy to under- 
stand ; but as the observations were obiter dictd only, and as there is direct’ 


- authority on ‘the effed®of the proviso, to whigh I will refer presently, I think 


it unnecessary to discuss the view of the Madras High Court as to the effect 
of the proviso. . 

The matter then came before the Rangoon High Court in Aomulakharat 
Chhotalal v. Commr. of Inc.-Tax,? and the learned Chief Justice, who gave 
the judgment of the Court, professed to distinguish the decision of the full 


1 (1934) I. L. R. 58 Mad. 36% 3 (1940) 8 I. T. R 382, 
2 [1939] Mad 358, F.B. 
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bench of the Madras High Court, but he held, and the other Judges agreed 


with him, that there was no ground for a ref under s. 66(2) inasmuch 
as the order of the Commissioner was not an prejudicial to the aseessee 
as it in no way altered the position as it i before the Commissioner 


cage, but it is suggested that! the case8 can be reconciled since in the Madras 
full bench case the Court dismissed the revision application, whereas in the 
Rangoon case he merely declined to take aetion. T agree that if the Com- 
missioner calls for the record and decides to take nd°action, he has not made 
an order, prejudicial or otherwise. Bat*i? he hears the parties and rejects the 
application, it does not, in my opiniom® matter whether he, rejecta it in ex- 


press terms, or declines to interfere, as he did in this case. Thet is merely a Ëeanmoni Cy. 


matter of form. However in none*of ¢hose cases was it pages! to consider 
the effect of the proviso. 

Now, looking to the wording wf the „proviso, apart from authority, the 
scheme of the Act seema to be that where the Assistant Commissioner has 
made an order, the assessee can withinetlte time limited under s.,66(2) apply 
to the Commissioner to refer a case raising a question of law arising out of 
the Assistant Coysmissioner’s decision, and if the Commissioner refuses, “the 
agsessee can ask the Court under subs. (3) to require the Commissioner to 
tefer the case. If in a case, which has been decided by the, Assistant Com- 
missionér under s. 31, the assessee aalfs fhe Commissioner to review the 
decision under s. 33, be cannot then require the Commissioner to refer a 
case raising a question of law arising under his own seyisional order, unless 
that question of law arises only under the, revisional order, and does not 
arise as well under the previous order of the Assistant Commissioner under 
s. 31. So what it comes to, in my view, is that*if the Commissioner in a 
case under s. 33, and in which he has revived an order made under s, 31 or 
a. 32, agrees with the view taken by the Officer under one of those sections, 
then the proviso precludes him from making a reference; the assessee hus 
got to ask for the reference direct from an order under s 31 or s. 32 within 
the time limited. But if in reviewing anorder under s. 33 the Commissioner 
differa from the order on a point of law, or upholds it ch a different point of 
law to that which influenced the lower tribunal, then a reference can be made 
against the order under s. 33, becauge it raises*a point of lave arising only 
under that order. That, I should say, apart from authority, ig the effect of 
the proviso, and that has been held to betits effect in a decision of the Patna 
High Court in East Khas Jharia Colliery Co.,-Lid. v. Congest. of Inc-taxt 
where the whole question wasediscussed. The decisiga arrive at by jhe _ 
Patna High Court is also im accordance with a dictum of the Nagpur High 
Court in Central India Co. v. Commer. of Inc-tax, C. P® in which the learned 
Judges stated (p. 270) : 

s uiy resed inpresioa ta thii the tue aent or the da ‘promi w beed 


suba. (2) of s 66 is that a question of law that is common to both Assistant 
Commissioner's and the Commisioner’s order’ ia not a proper subject-matter of a 


Be atte % (1987) 5 L T. R. 267, 
cI. L R 21 Pat. 653. S. c, [1988] Nag. 133. 
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chose to review the case. I think the Court there really agreed with the peovum rax 


earlier view of the Madras High Court, and not with the Voora Sreeramulu (CENTRAL) 
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0O.C.J. reference unless the question o law is raised on a' reference from the decision of 
1943 the Asistant Commissioner w. ig not the case here.” 


—~° I think that is the right vied. s i ` 
oan ee Sir Jamshedji Kanga hag ‘contended that, the question as to the effect of 
Incomu-tax the proviso to a 66(2) is not raised by the Commissioner. It is true that 
(Cunrrat), the question he raised does not refer in terms to the proviso. But he does 
Bomsay ask whether his order refusing to interfére ie 4n order prejudicial to the as- 
TEOR sessee within 3. 66(2) of the Act, and we cannot answer that question with- 
BRA KLAL out considering the effect of the*provisg. e I think the correct answer to the 
MAHE- question raised 'is that it*is not an order prejudicial to the asessee referable 
SHWARI to the Court under 8. 66(2) of the Ag” *In answering the question in that way 

I am ‘assuming, as the Patna High Wourt did in the case to which I have 

Bacumont C]. refered, that the later. decision of the full bench of the Madras High Court” 

is correct without expressing any opinigh of my gwn upon the point. 

On that answer to the first question, the second question 

“Whether, in the event of question | (1) being anawered in the affirmative, the 
Commissioner was, in the circumstances’ of this case, correct in law in declining 
to interfere with the said findings ofte Appellate Assistant Commissioner on the 

n of tHe inadmiseibility of the foreign losses ? ” z 

doeè not arise. At the Commissioner's own request we ve held that the 
question was not raisable, and, that being eo, I do not we ought to 
answer it. The Commissioner cannot abprobate and reprobate, and having 
affirmed that the question was net yeferable, he cannot ask us to angwer it ; 
though I should not feel muci difficulty in answering it if it arose. — 

The third question relates to income Which the assessee says was held on 
the tharitable trugt, fd was, therefore, exempt from tax under s. 4(3) (i) of 
the Indian Income-tax Act, On’ that point the Commissioner, acting under 
s. 33, varied as against the assessee the order of the Assistant Commissioner. 
Therefore, so far as relates to that question, it is not disputed that the order 
‘was a prejudicial one, and was one properly referred. But the question is 
really one of fact. The Commissioner has held that the income in question 
was received by the assessee in July, 1935, and a trust of the property out of 
which the income was received was not made until November, 1935. The 
assessee maintains that ever since 1831 the property had been held upon an 
oral charitable trust, but there is-no fipding to that effect. The finding of 
the Commissioner is : . 

The interest ‘was both receiyable as well ùs actually received at a time when the 
ownership of the securitiese way vested in the ageeseee,”” 

In the face of that finding it segms to me that we have no ground on which 
we can interfere with the Commissioner's order. We must, therefore, answer 
~thesthird question, which is : P 


“Whether, in the circumstances of the case, the intereat from the securities in 
question was correctly induded in the total income of thè asessee for the ases- 


-ment year 1936-37,” ` 
in the affirmative. ° 
The assesace to pay costs, 
° CHAGLA J. The first question raised really. involves two questions : first, 


whether the order made by the Commissioner under s. 33 of the Indian In- 
come-tax Act is a prejudicial order ; and, secondly, if it is a prejudicial order, 
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whether it is referable under.s. 66 (2) of the Att? As regards the first ques- 
tion, we have the decision of the full bench off the Madras High Court te- 
ported in Sreeramulu v. Commissioner of Incomee-tax, Madras, and I agree 
with the learned Chief Justice that in considering the second question we must 
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SIONER OF 


proceed on the assumption that that decision is correct. I might point Out INCOME-TAX 
that in that decision the odere made by the Commissioner was that (CENTRAL), 


he confirmed the order of the Incime-tax Officer. The order made here 
by the Commissioner is sought to be distinguished’ érom the order made in 


ara 


that case on the ground that the ordet made here ise, “I therefore decline to Braman 


interfere on this issue also.” Now whæ ewe must really look at is the sub- 
stance of the order and not merely its fgrm, and I do not think in substance 


there is any distinction whether the Commissioner confirms the order of the ` 


subordinate Income-tax Officer or refyeea or declines to intepfere with that 
order if in fact he has gone into the merits of the application, has heard the 
application and then has made the order declining to interfere with the order 
of the subordinate Income-tax Officer. - Ht is not disputed in this case that 
the Commissioner did go into the merits pf the application. The matter was 
heard at great Jength, and then the Commissioner made this order. A 
With regard to the second question, I’agres with the learned Chief Justice 
that we must fi the decision of the Patna High Court reported in Hast 
Khas Jhoria Colliery Co., Lid. w. Commissioner of Income-Tax, Bihar and 
Orissa3 , It is not disputed here that the questior of law which Sir Jamshedji 
Kanga asks us to consider is the same question which was raised before the 
Appellate Assistant Commissioner of Income-tax and, therefore, the question 
of law was common to the decision of the Appellate Aststant Commjssidner 
and the Commissioner of Income-tax; and, following the decision of the 
Patna High Court,.I think that the proviso applies and, therefore, this 
question is not referable. 
I, therefore, agree with the learned Chief Justice that the firet question 
ought to be answered in the manner he has suggested. 
I have nothing more to add with regard to the third question, 

’ A Answers accordingly. 
Attorneys for asesce : Motidhand & Devidas, me toe 
Attorney for Commissioner: D. He» Nanavati. 


Before Sir Jokn Beaumont, Kt., Chief Justica, ati Mr. Justice Chøgla. 
In 16 BYRAMSHAW K. ILLAVA.* . 


Indian Income-tax Act (XI of 1922), Seo. 18(3D)-—Finguce Act of 1939, Sec. Siantar 28, 


$4) (b)—Non-rerident assess®s—tIncoge from securities Super-tax—Dedwe- 
lion af source. 

In order- to determine whether s. 18 (8D) of the Indian Income-tax Act, 
1922, operates, the total world income ‘of a non-resident assessee has to be con 
sidered. When, however, the section operates, the rate applicable under it in 
respect of the income of the von-resident shareholder in the assessment year 


1 [1939] Mad. 358, F.B) _19%3, made by the Income-Tax Ap- 
-2 (192) L L. R. 21 Pat. 653. - pellafe Tribunal 
- *Income-tax Reference No, 10 of 
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1939-40 means the rate app} to the assessable income, and in a case falling 
under a. 6(4) (b) of the Act, 1939, is the rate applicable for the year’ 
1938 instead of the year : 


Hence, where the total grorld income of a non-resident akaa is Rs, 2,48,119, 
out of which his interest on securities amounts to Ra, 44,364 during the ac- 
counting year, the Income-tax Officer is entitled for the purpose of his assess- 
ment to super-tax for the year 198940 “over the latter amount, to sek the 
company tp deduct super-tax at the source at the rate prescribed by the Fin- 
ance Act, 1938, and n& at thegrate presgribed by the Finance Act, 1939, under 
the combined operation of s. 18(3D) of the Indian Income-tax Act, 1922, and 

3. 6(4)(b) of the Finance Act, 199% . 

REFERENCE under s. 66(1) of the Indian Income-tax Act, 1922. 

The assessee, a non-reaident British subject, was assessed to income-tax 
for the year 1939-40. His total world income during the previous account- 
ing year was Rb, 2,43,119, out of which his income from securities was com- 
puted at Rs, 

In assessing hin? to super-tax onethe latter income the Income-tax Officer 
applied the provisions of the Finance Act, 1939 ; on appeal, the Appellate 
Assistant Cofnmissioner was of a different opinion, and applied the provisions 
of the Indian Finance Act, 1938, to the assessment of super-tax on the income 
from securities. % 

On a further appeal, the Income-tax*Appellate Tribunal upheld the view 
of the Income-fax Officer, for the „reason that the condition laid down by 
s. 6(4) (b) of the Indian Fimance Ach 1939, had not been fulfilled so as to 
attract the application of the older rates? 

“At the instance- the assewee, the tribunal referred the following question 
to the High Court :— 

“ Whether, in the circumetances of the case, it was rightly held that the rates 
of super-tax prescribed by the Indian Finance Act, 1999, applied to the assesnec’s 
income for super-tax for the purpose of his assessment for the year 199940?” 

The reference was heard. 


Sir Jamshedji Kanga, with F. N. KeBanwalla, for the aseeseee. 
M. C. Setalvd@f, for the Commissioner. 


BEAUMONT ©. J.* This is a reference made by the Income-tax Tribunal, 
the question raised being : ° 

“Whether, jn the circumstances of the case, it was rightly held that the rates of 
super-tax prescribed by the Indian Finanée Act, 1989, applied to the aseessee’s in- 
come for super-tax for the purpose of hie assessment for the year 1939407”. 
The question really involves whether a 6 (4)(b) of the Finance Act of 1939 
is applicable to*the case of the assessee. 

‘The facts found’? are that the total wrid income of the assesses is 
Rs, 2,43,119 ; his interest on securities is Re, 44,364, and his other income in 
British India is negligible. It is also found that the assessée is a non-resi- 
dent. : : : 

Under the amended Income-tax’ Act, which came into force on” April J, 
1939, s. 17 lays down the method of calculating the assessable income of a 
non-resident. Section 18 deals with the subject of deduction at the source, 
and the material sub-section for the present case is (8D), which provides : 
“Where the Income-tax Officer has reason to believe that any person, who is a 
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shareholder in a company, is resident out of Britiah India and that the totai world O.C. J. 
income of such person will in any year exceed maximum amount which is not 1943 
chargeable to super-tax under the law éor the being in force,” 

(and those conditions are applicable to the of the present agsessee) hr 
“he may, by order in writing, require the principal officer of tha company to de- BYRAMSHAW 
duct at the time of payment of any dividend from the company to the shareholder ILLAVA 
in that year super-tax at such mate As the Incometax Officer may determine as be- 

ing the rate applicable in respect of the income of the shareholder in that yeer.” Bemomi CJ: 
Now, that has to be rpad for the present purpose in conjunction with the 

Finance Act of 1989, s, 6(4) (ò), which provides : e . 
“ (4) notwithstanding anything cóatgjæeg in sub-section (1) or eub-section (2) 

where more than half of the total income of any individual or Hindù undivided 

family consists of income from salaries, thterest on securities or dividends in ree 

pect of which the individual or Hindu undivided family is deemed, under the provi- 

sions of section 49B af the Indian dncstne-tax Act, 1922, to haw? paid incometax 


imposed in British India, or consista of income falling under more than one of 
those heads—” 


(and it iš admitted that the ameeoo’e'chee falla within that part of the sub- 
section.) Then comes cl (by: ae, 

"Ip cate iq which eae has bee deducted under the providbon of 1 of 
the sid Act,” : 
and it has not Been’ deducted in this case, 
“or would have been so deductible heti the Indian Incometax (Amendment) Act, 
1939, come into force on the fnt day of 1939, the gates of super-tax for ‘the 
year befinning on the first day of April , ahgll, for the purposes of section 56 
of the Indian Income-tar Act, 1922, be the rater of supertex which were imposed 
for the year beginning on the first day of April 1938, in respect of incomes pf in- 
dividuala or Hindu undivided families, as the case may, bes 
So diak hist it ootis ta b ihat m thé Gases covered by tial abec the 
rates of super-tax for the year beginming with April 1, 1939, which is the 
year witi which: we- ate, dealtak in tiie cape Bhall pethe: mbea SPD UcAie I 
the year 1938. 

The Income-tax Officer rejected the aseesece’s claim-that his case fell 
under s 6(4) (b) of the Finance Act, but in appeal the Asistant Commis- 
sioner thought that the section covered, the case, and from his decision the 
Commissioner of Income-tax appealed to the- Triburi, and the Tribunal 
reversed the decision of the’ Assistant Commissioner. They held that all 
the conditions specified in's, 6(4) (2) applied to the aseseee, but that there 
was no machinery by which the Income-tax Officer could determine the rate 
of super-tax which was to be imposed fer the year 1938: In effect their de- 
cision really involves that a 6(4) (b) has no*operation at all * 

The contention of the Commissioner in this‘ Cougt has been put on a. 
slightly different ground. He relies on gub-s. (5) of & 6 of the Finance Act, 
which provides : 

“In respect of income to which sub-section (4) appliaa, the provisions of section 
17 of the Indian Inpome-tax Act, 1922, shall apply to the amesement to be made 
for the’ year beginning on the first day of April 1930, as though the Indian In- 
come-tax (Amendment) Act, 1939, had not been passed.” 

The argument is that.s, 17 of the amended Act is the only section under E 
ə which the Income-tax Officer can determine *the rate in the case of a non- 
resident, and that the effect of sub-s. (5) is to eliminate s. 17 of the amended 
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1948 therefore, it is said that ia ho machinery under which the Income-tax 
—~ Officer can determine the rat to which’ a ‘non-resident is chargeable. - That 
ý Bere y ome a very odd constructida, because sub-e (5) only comes into operation 


Iraya ` Ìn respect of income to which sub-s. (4) applies, and if the Commissioner’s 


argument is right, the effect of sub-a. (5) is to nullify sub-a, (4) (b). Read- 


Beaumont C). i sub-e. (4) (b), apart from sub-s. (5)? I do not think there is any serious 


difficulty. The fotal worldsincome has to be considered, in the first instance, in 
order to’ determine whether s. 18(3.D) optrates. But when it operates, it seems 
to me that the rate applicable under dleat section in respect of the income of 
the Shareholder in that year, means the rate applicable to the assessable in- 
come, and in a cage falling under 8. 6(45 (6) of the Finance Act the rate would’ 
be the rate j for the year 1938~jinstead of the year 1939. So that, all 
that the Income-tax Officer has to do is to say at What rate he would have as- 
sessed a man on @ British Indian income of Rs. 44,364 in the year 1938, and 
that seems to me to*be the rate at whtich he would have to instruct the Officer 
of the Company to deduct super-ta£. „What the effect of subs. (5) is, I really 
donot know.” It ia curiously worded, because it says that the, provisiogs of 
8. 1? shall apply to the assesament to be made for the year beginning on 
April 1, 1939; as though the Indian Income-tax (Amendment) Act, 1939, had 
not been passed, But @-17 of the unanfended Act has nothing to do with 
the assessment of a nom-residtnt ;*it da only s, 17 of the amended Act which 
is' relevant to the subject, If the amenfed section had not been passed, the 
old section would not apply, because it ie“dealing with a different subject. . I 
am father inclined-t think that the draftsman intended that the provisions 
of the amended a 17 should apply, as though the other provisions of the 
amended Act had not been passed, and that he overlooked the fact that. 17, 
which he was directing to be applicable, was itself part of the amended Act. 
But whatever the effect of sub.p. (5) may be, I am not prepared to agree 
with the view of the Tribunal that the Income-tax Officer cannot specify the 
rate, He must either specify the rate which would have been applicable under 
the old Act in respect of British Indian income in the year 1938, or he must 
arrive at the rate by applying the provisions of the amended s. 17. But in 
either case he can specify the rate, and, therefore, the apscsece’s case falls 
within s. 6(4) (5). uct 
_, The answer to the queation raised will be in the negative. 

_The Commissioner to fay costs, and refund the deposit of Re. 100 to the 
aspeseer. a ae . 

CHAGLA Je I agg- The question that arises for our determination is 
“Whether the assessee is liable to pay guper-tax at the rate prescribed by the 
Finance Act of 1939 or by the Finance Act of 1938. Now the Finance Act 
of 1989 conferas upon the assessee certain rights with regard to the payment 
of income-tax and super-tax if the conditions set out there are complied with, 
and those rights are that under certain circumstances income-tax would be 
chargeable at the rates imposed for the year 1938 and also euper-tax at the 
rates prescribed by the Finance Act of 1938 The primary condition that 
has got to be complied with is that more than half of the total income of the | 
nasessen, should consist of income from salaries, interest on securities ox 
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dividends, In the case before us there can be no dispute that more than O.C.J. 
half of the total income of the assessee—im fatt practically the whole of his 18 
total income, i.e. Re. 44,364, is frpnr the specified in s. 6, subs, (4), “~ 
of the Indian Finance Act of J939. ‘TherefoNp the question that arises is rae 
whether under s. 6, sub-a. (4) (b), of that Act, the assessee is entitled to have tirava 
the muper-tax paid at the rate pregcribed by the Finance Act of 1938. In order —— 
that he should be so entitled, it is n&cessary under s. 6, sub-a. (4)(b), of the Chagla J. 

Finance Act of 1939, that the super-tax should have been deducted under ~~ 
the provisions of s. 18 of the Intian Incime-tax, Act or would have been 
so deductible had the Indian Income-tgg (Amendment) Act, 1939, come into 
force on April 1, 1938. It is common ground that in fact no euper-tax. had 
been deducted under s. 18 of the Ind&fh Income-tax Act. So the only ques- 
tion that remains to be considered is; would super-tax have been deductible 
if the Indian Income-tax (Amendmeft) Act of 1939, instead® of coming into 
force in 1939, had come into force on April 1, 1938? * Therefore we have 
got to construe s. 18 of the amertded Ingome-tax Act of 1939 on the basis of 
the assumption that that Act waa in force in 1938. The relevant sub-section 
of s, 18 is sub-a, (3D) which runs as*fdllows :— . 

“Where the*Income-tax Officer has reason to believe that any person, who,if a 
shareholder in a qmpany, ia resident out of British Indie and that the total world 
income of such person will in any year exceed the maximum amount which is not 
chargeable to super-tax under the law for the time being in force, he may, by order 
in writipg, require the principal officer of ghee company to deduct at the time of 
payment of any dividend from the company to the shareholder in that year super- 
tar. at such rate ue the Incometex Officer may determihe ss being the rate appli- 
cable in respect of the income of the shareholder in that eygar.” . 
Therefore the first question to determine m order to decide whether that 
sub-section is applicable or not is whether the total world income of the 
assesaee exceeded the maximum amount which was not chargeable to super- 
taz ader Uie law for tha time being in force, and the matinni ainodnt not 
chargeable to super-tax in 1938 was Rs. 25,000. 

In the case before us the total world income of the assesaee was Ra, 2,43,119 
which exceeded the maximum amount not chargeable to eiper-tax. If that 
condition is complied with, then the section provides, that the Income-tax 
Officer may require the principal officer of the company to deduct at the trme 
of payment of any dividend from the company to the shareholder in that 
year super-tax at such rate as the Ineome-tax Officer may detertnine as being 
the rate applicable in respect of the income of the shareholder in that year. 

It is the latter part of this sub-section tat really creates a diffculty. What 
Mr. Setalvad has argued oa behalf of the Income-tax Commissioner is that 
in 1938 there was no machinery in existence whereby ¢he rate ‘applicable tase 

super-tax in regard to the world income could be determined. The only 
machinery whereby such a rate could be ascertained was the machinery set 
up by s. 17 of the amended Act; and, according to Mr. Setalvad, as under 
the Finance Act by a, 6, subs. (5), a. 17 of the amended Income-tax Act has 
not -to be taken into consideration in determining the rates of super-tax ap- 
plicable under s. 18, ng machinery was available whereby the rates of super- . 
tax in 1938 could be determined. Now I do not really think that the absence 

of machinery provided by s 17 of the amended Act creates any. difficulty 


1 
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0.C.J. whatsoever. We-chave got to assume as if the amended Act of 1939 came 
1843 - into force in 1988. Thereforé the position is that as soon as the Income tax 
me Officer came to the idp that the total world income of the assessee 
Byrramanaw exceeded Ra. 125,000, he ha apply to the assessable British Indian Income 
InLava those rates which were in force in 1938. The Finance Act of 1938 has 
—_— preacribed the rates of super-tax, and for ,the purposes of s, 18 (3D) read 
Chagla J. with s. 6(4) of the Finance Act of 1939, thé rates the Incometax Officer 
~~ has got to determine are not the rates arrived at by making use of the machi- 
nery set up by s. 17, UE You ining erates Be Dreeeribes a te Minar 
. _ Act of 1988. 
fares al a Cle tg a ae AN ie taoaene 
Act of 1939 is not at all happily wottled, and it is really difficult to under- 
stand why if the only reason for enagting that sub-section was to make it 
possible to arrive at the rates of supef-taf withput the machinery provided 
by 8 17 of the Income-tax Act, that sub-section should have been so clum- 
sily worded, But,,even assuming, 38, the Marned Chief Justice has pointed 
out, that it was open to the Income;tax Officer to avail himself of the machin- 
ery providede by s. 17, there would’ iœ even lesd difficulty in applying the 
progišions of e. 18(3D) of the Income-tax Act, In either view of thf case 
it is impossible ‘to say ‘that super-tax would not have been*@deductible under 
a. 18(3D) of the Income-tax Act if the dncome-tax Act had come into force 
ot April 1, 1938, instgad of,in 1939 ; and, as I have said, the sole question 
is, could or could not super-tgx have peen deductible if the Act had come 
into force on April 1, 19388? In my opinion siper-tax could have been so 
deductible and, thgpgfére, the agsessee is entitled to have the super-tax de- 
ducted àt the rate prescribed byethe Finance Act of 1938 and not at the rate 
prescribed by the Finance Act of 1939. 

‘Answer accordingly. 

Attorneys for asseasee - Merwanji, Kola & Co, 

Attorney for Commrissloner : D. H. Nanavati. 


Before Sir John Bemcmowt, Kt, Chief Justice, and Mr. Justice Chagla, 


1943 KESHAVLAL PUNJARAM 
? e 
Neon aaa ° 
September 28. GOMMISSIONER OF INCOME-TAX, BOMBAY.* 
Indian Income-tax Act (XI wf 1922), Sec. 16—Revocable transfer of asses—In- 
come of settlor, 


On April 18, 1038. tie ae minds Ea oP “captain, proenty of bis 

— + and transferred it'@o trustees to pay its ingdme to his son during his life and 
thereafter to the heira of the son, But the settlor reserved to himself a general 
power of revocation, Afterwarda on December 13, 1938, the assessee executed 

another deed revoking the above provylaions and declaring fresh trusta during the 

lifetime of his aon and reserved to himself a power ta revoke, wholly oy partial- 

ly, the trusta declared and to declare new trusts for the benefit of his son or for 

i the benefit of any other child of the asseasee. A question having arisen whether 


*Income-tax Reference No. 14 of - pellate Tribunal, 
1943, made by the Income-Tax Ap- 
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come under the above trust under e. 16 of the (indian Income-tax Act, 1922 :— 1943 
Held, than the two deeds read together ‘involved a revocable transfer of ar ae 
aeta, that the case fell within the substan ilot of s 16(1) (c) and KESHAVLAL 
also within its proviso 1, andethat the income ®f the trust funds should be 
aggregated with the income of the assessee. Comas- 


THIS was a reference under s, 66(1) of the Indian Income-tax Act, 1922. SIONER OF 
The assessee was agsesaed to inconfe-tax for the year 1939-40. In his income /*COMB-TAX, 


was included the amounts of interest upon fynds settled by him upon trusta. 

On April 18, 1928, the asseasee settled a eum dfeRs, 2,25,000 upon trusts 
appointing hia son Harshadrai as the*lfe beneficiary of the income. Simi- 
larly, on December 11, 1930, he settled gn amount of Rs, 1,20,000 upon trusts 
appointing his three daughters as the life beneficiaries of the income in equal 
shares, By cl. (10) of the first deed pnd by cl. (12) of the gecond deed the 
aseeseee-settlor expresely restrved to himself the power of revocation of the 
trusts, wholly or partially, and tg declare new trusts for the benefit of him- 
self and his heirs. 

On December 13, 1938, the ansessee, qfcuted a deed poll by which he re- 
vokeg the disposition of the income made in favour of his sod’ and directed 
that the income the trust fund should be accumulated’in the hands of the 
trustees during lifetime and should thereafter be paid to hig son Harsha- 
drai.” By cl. (3) of the deed he ex’presaly reserved to himself the power of 
revocation. Similarly, on January 20, 1940,*he executed a deed poll by which 
he made alterations in the trust for kis daugitters. In this deed also he ex- 
presaly reserved to himself the powér of revocation. | 
‘Both the Income-tax Officer as well as the AppellateAssistant Çonimis- 
sioner were of opinion that the income arising from the above trusts which 
were revocable was the income of the settlor under s. 16(1)(c) of the Act. 
On appeal, the Income-tax Appellate Tribunal reached the same conclusion. 
At the instance of the assessee the Tribunal referred the following ques- 
tions to the High Court for decision :— 

(1) Whether the trust deed (Harshadrai trust) dated April 18, 1928, as modi. 
fied by the deed, dated December 13, 1938, creates a revocebl= transfer of assets 
within the meaning of a 16(1)(¢) of the Act? 

(2) Whether the trust deed (Kantagauri trust) dated December 11, 1990, as 
modified by the deed dated January 24, 1940, creates a revocable transfer of, as- 
sets within the meaning of s. 16(1)(c) of the Act P 
(3) Whether the income from the property which is the subject of the settle- 
ments mentioned in questions (1) and (2) either of them can be deemed to be 
income of the assessee under a 16(1)(c) of the Act? è 
The reference was heard. ° 


e 


F. J. Coltman, for the assesige. al . 


_ M. C. Setalvad, with G. N: Joshi, “for the Commissioner, ~ 

F. J. Coliman. Under the'deed poll, the aseeseee did not reserve a power 
to revoke the trust but only a power'to alter the beneficiaries. In' effect it 
is a general power of appointment. The property has vested in the trustees 
and the assessee bas no power to resume control over the asetse. The power 
does not give any benefit in the estate to the assessee. The provisos to 
s. 16 (1)(c) are in my favour, The tranafer“of asetas is not revocable. The 
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particular trust may be go. What the sub-section contemplates is a revoc- 
able transfer and not a revofable trust. 


M. C. Setalvad. The proviso te syb-s. (1) (c) of 16 gives no de- 
finition but is explanato d it seeks to, extend the meaning of the last 
clause of sub-s. (1) (c). What is revocable are the “trusts, power and pro- 
visions ” declared in the deed poll. . . 

The second part of the proviso is ajfplicabfe. It applies to a re-assump- 
tion of power. by a person over income or assets even though it may not be 
in his own fayour. . 

The power of the assetece iñ the dged poll is revocable in reference to the 
aseçts within the meaning. of the section. It ia competent to the assessee to 
ask the trustees to transfer the trust*property to new trustees, in which case 
the transfer to the present trustees beqpmes revocable. See Lewin on Trusts, 
14th edn, p. 468. 


Ld 

F. J. Coliman, in reply. The passage in Lewin applies to a general po- 
wer of appointmient. What is revocable is the trust and not the transfer. 
The persons who have the power ever the income are the trustees. See Key 
and Elphinstbne’s Precedents in Conveyancing, VoL II, 12th eqn., pp. 575-76, 


where a distinction between a power of revocation and a tynafer of assets i 
clearly seen, 


‘ `M. R. M. bd 


“Beaumont C. J. This ib a tefarence made by the Income-tax Tribunal 
under s. 66(2) of the Indian Income-t&x Act, 1922, and the questions raised 
involve the constructiop of s. 16 of the Indian Income-tax Act. The year of 
asscssment is “theeyftar 1939-40, and the Accounting year is from April 1, 
1938, to March 31, 1939. 

The facta arae Hise o the miaon aed ‘are tices, On April 18, 1928, 
the assessee executed a settlement of certain hundis and promissory notes, 
which were transferred to trustees, and under cl. (2) of the settlement the 
trustees were to pay the income arising from the settled fund to Harshadrai, 
the son of the settlor, during Bis life, and by cl (3), after the death of Har- 
shadrai, the trustees were to hold the trust funds in trust for his heira ac- 
cording to Hindu lawe and by cl. (110) the settlor reserved to himself a general 
power of revocation. On December 1% 1938, that is to say, during the ac- 
counting yeay, the settlor executed another deed revoking cla, (2) and (10) 
of the original settlement, that is to say, the life interest to his son and the po- | 
wer of revocation, and declared freah, trusts during the lifetime of the eon. Then 
he reserved 8 power to revoke? wholly or partially, the trusts, powers and 
provisions declared the document, which I am now stating, or the trust 


“Teed of April 18, 1 , and to deglare sach new or other trusts of and ` 


concerning the same or any part or-parts thereof for the benefit of Harsha- 
drai, his children or lineal descendants or for the benefit’ of any other child 
or children of the settlor, their, his or her lineal descendants in such man- 
ner and in such proportions as the settlor might think fit I will as 
sume that that is a limited power of revocation, and that the settlor could 


` only revoke the trusts for the purpose of declaring dew trusta-in favour. of 


the class mentioned. ‘That being the condition of the settlements, the ques- 
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tion is whether under s. 16 of the Indian Income-tax Act, the income of the 0.C.J. 
trust fund has to be added to that of the asfessee-settlor for the purposea 193 
of income-tax. The relevant provisiens of s. 6 are that in computing the k aay eke 
total income of an asessee all income arising. any person by virtue of a pyyjaram 
revocable transfer of assets shall be deemed to be income of the transferor. r. 
ee ee 


relevant. That provides : ° BIONER:OF 
i INCOME-TAX, 
Hp dh hea ot bib nasa nape ale Geko aaa ee BOMBAY 


deemed to be revocable if it contains any proVision for the re-transfer directly or — 
indirectly of the income or assets to the eettlor, dispoñer or transferor, or in any Beaumoni CJ. 
nee ee eo — 


ei ee eae ee ef 


Teao Gas ae Nat ths a aes delet eat 
the trustees, and under the limited power of revocation contaiged in the second 
deed there is no power to alter the destination of the assets, nor has the set- 
tlor any power to acquire for himself any interest in the, income. Having 
regard to the fact that we are dealing With an Act which imposes a tax on 
income, it is, no doubt, relevant to metke that the settlor cgnnot, at any 
rate dlirectly, «eassume for his own benefit any income of the settled fupss. 
But we have to jake the words of the second deed as we find them, and, in my 
opinion, the second deed does amount to a revocable transfer of asseta, or 
rather I would say that the two deeds together involve a revocable transfer, of 
assets. © The settlor under the limited power of revolation contained in the 
second deed can revoke all the ° powers and provisions declared by that 
deed, and he can appoint the settled funds absolutely to his son or anpther 
child of his or a child of the son, and I apprehend thaPif he appointed a 
beneficiary, he could direct the trustees to transfer the funds to that benefi- 
ciary, and they would have to do ao. *Or he could, under the limited power 
of appointment, introduce new trustees for the purposes of new truste which 
he was declaring. That again would amount to a revocation of the transfer 
of assets, Therefore, I think, the case falls within the substantive provisions 
of a 16(2)(c). I think also it falls within the first proyiso which I have 
read. That proviso seems to be in the nature of a definition of what is 
meant by “a revocable transfer of asseta,” and it inthudes transfer with a 
right to the transferor to reagssume power. The settlor undoubtedly has 
power under the limited power of ,revocation® to asume power, which he 
possessed, to direct the income to be paid to one beneficiary rather than ano- 
ther, and though he may not by that means directly affect his own income, 
it is quite possible that in certain cases he’ could, by exergising that power 
of giving the income to one pergon rather than another „affect th® tax to whi 

he is liable under the Income-fax Act. The settlor with such power might 
direct that income payable to a minor son, and, therefore, to be aggregated 
with his income under s. 16(3), should thereafter be payable to a major son, 
and sq, avoid such aggregation. So that, one cannot say that a mere right 
to assume power over income by giving it to one beneficiary rather than 
another is a matter with which the Commissioner of Income-tax cannot have 
any concern. At any rate, it seems to me guite clear that the settlor has, 
under the limited power of revocation, assumed power which he previously 

R. 17. é i 
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O0.C.J. possessed before he made any settlement at all to hold the income of the 
1843 settled assets, a | 


yon? 


emia The Income-tax Officer the Assigtant Commissioner and the Tribunal 
Porjaram held that the income of funds tinder these settlements was’ to be 
6: aggregated with the income of the settlor, and I think that view is right. 
Commis- The questions’ also relate to.the income of a settlement made in favour of 
BIONER OF one of the settlor’s daughters, Kantagagri. So far as the question of the 
rere” power of revocation is concerned, I think- the daughter's settlement is sub- 
—— stantially in exactly the Same temms as the son’s settlement ; but on the par- 
Beaumont CJ. ticular assessment with Which we are dealing no question arises as ta the 


daughter’s settlement, because the orfyinal settlement in her favour was made 


in December, 1930, and that reservedsa general power of appointment, but 
‘the modification of the power of appointment was contained in a deed of 
January 20, 1940, after the accounting ‘period, so, that there is no doubt that 
in the case of the daughter there was revocable transfer of assets. 

ThE See cieeon tae w ° 

“ Whether the trust deed (Harshadrai Trust) dated April 18, 1928, as modified 
by the deed dated December 13, 1938, ecrpates a revocable transfer of aeets with- 
E PO ag (1) (c) of the Act?” 

answer is in the affirmative. 7 

The second question raises a similar point in connection with Kantagauri’s 
trust. That also will be answered in thé affirmative. 

‘The ‘third question eis consequfentéal, and it is: š 

“Whether the income of the prtperty witich is the subject of the settlements men- 
‘tioned in questions (1) and (2) or either of them can be deemed to be income of 
the assessee under s60) (c) of the Act?” 


The anser to that question is also in the affirmative. 
The assessee to pay costs. 


CuHAGLA J. I agree. 


. 


“Answer accordingly. 
Attorneys for aseessee : Daphtary, Ferreira & Dewan. 
Attorney for Commissioner : D. H. Nanavati. 


Before Sir John Beaumont, Kt, Chief Justice, and Mr. Justice Chagla, 
1943 COMMISSIONER OF INCOME-TAX, BOMBAY. 
r i 


e Vie 


September 29. MANGALDAS MOTILAL & CO.* 


Indian IncomeTax Act (XI of 1922), Seed 33, 34, 35—Commissioner—Review— 
Limits of of review. 

eee In assedfrent for the year 1998-39, which ended on March 31, 1939, 
the Income-Tax Officer charged ceftain itema disputed by’ the assessee. On 
appeal, the Appellate Assistant Commissioner excluded those items and reduced 
the assessment, More than a year affer the ‘close of the assessment year, thet 
ia, on April 15, 1940, the Commissioner of Income-tax took action under s. 33 
-of the Indian Income-Tax Act, 1922, before its amendment in 1939, set aside 
the order passed on appeal and the asseesment proceedings of the Income-tax 


* Income-Tax Reference No. 1% of misioner of Income-Tax, Bombay 
1943, made by J. B, Shearer, Com- and Baluchistan. 


. ` 
. 
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Officer to the stage where notices under a 23(2) and a 22(4) were issued, and. O. C J. 
directed him to make a fresh assessment. ,On teference to the High Court:— e 1943 
Held, by Beaumont C. J., that the order. passed by the“Commissoner was = “~~ 
contrary to law, because he had ih effect assessment to be enhanced COMMIB- 
without regard and contrary to"the provisions of a 34 of the Act. SIOMER OF 
Held, by Chaga J, agreeing, that the ameament by tha Appellate Asistant INCOMBTAX 
Commisioner having become final jn absence of appeal under s 31, the only 

power to re-open it and order a re‘assesament was that contained in sa, 34 and MANGALDAS 
35 of.the Act and the conditions laid down under those sections must be MOTILAL 
strictly complied with and the tifhe-limit plescribed must be observed. &Co 
Commissioner of Income-tax, Bombgy v. Khemchand' and Commisdoner of =~ 3 
Income-tax v. Edulji Dinshaw,* f ne 3 


THis was a reference under s. 66(5$°of the Indian Income-tax Act, 1922. 
Re rr ere a a RC CY eRe a are orders oun, Du 
ness in Bombay. e 

The sasesseea declared a total incame from buainess af Ra. 14,312 for the 
assesment year 1938-39 which efded on March 31, 19399 In aseessing them 
to incometax the Income-tax Officer found certain cash credits amounting to 
Ra. 1,61,924, which were disputed by the assessecs, The Officer? however, in- 
Huge the cedits in the amenable mome and made an amestient ofa 
EE T T E he 
On appeal, the Appellate Assistant Commissioner was of opinion that the 
ment proportionately on January 15, 1940, observing as follows :— 

“I am of the opinion that the cashtcredits in various accounts amounting to Rs. 
1,61,924 do not represent hidden sales or secret profits hence should be ex- 
cluded from the asesament. The Income-Tax Officer hae on suspicion only 
and there is not a shred of evidence on which his conclusions are based.” 

‘More than a year after the close of*the assesafnent year 1938-39, that is, 
on April 15, 1940, the Commissioner of Income-tax took action under s. 33 
of the Act, and after hearing both the parties passed the following order :— - 
“I therefore set aside the Appellate Assistant Commissioners order and the 
eesceement proceedings of the Income-tax Officer to the stage where notices under 
a. 23(2) and s. 22(4)| were issued and I direct the Income-taf Officer to make a 
further and fuller enquiry and give the ashessee full oppogiunity to produce such 
evidente ea ha Wia, Cit theat Eo speocies tO; absentee ane wee Te 
sions of the Act.” 

The aeniea cu annie tay the ena neater aN tw Gk 
High Court, but he declined to make the order dh July 17, 1940. 

The assesses then applied to the High Court and obtained an order on 
September 26, 1941, directing the Commissioner to make a,reference. 

a iene cr diee retea oe Ooa gua e te G 
Court :— 

e Tea thas C oe Leb a aa 
Baluchistan, made under a 33 of the Ipcome-tax Act, dated April 15, 1940, is a 
valid order?” 

The opinion of the Commissioner on the question referred was expressed 
thus :— 

“Section 33 gives thé Commiseloner power to pase such orders as be thinks fit, , 
1 (1988) 40 Bom, L, R, 854, P.C. 2 (1943) 45 Bom, L, R, 5%. 
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‘subject to the provisions of this Act,’.and there is no provision In the Act which 
fetters his discretion with regati to, the type of order which be can pass. It seema 
to me that in the absence of any such pypvision the power conferred on the Com- 
missioner by a. 33 has been ri held to infiude a power to direct the Income-Tax 
Officer to make a further en and to procetd to make a fresh assessment, 


Income-Tax, “The only condition preacribed by the section is that the Commissioner ‘ shall 


_ not pass any order prejudicial to the assessee,withotrt hearing him or giving him a 
reasonable opportunity of being heard.’ % do mbt admit that tbe order passed 


MANGALDAB by my predecessor was necessarily prejudidal to the asseqsees, but I venture to 


‘point qut that in any case*the presgribed condition has in fact been satisfied.” 

The Commissioner’s aftention was drawn to Commissioner of Income-tax, 
Bombay v, Edulfi Dinshaw (45 Bofh? &. R. 589), and he added :— 

“I submit that in the present case my predecessor has in fact adopted the pro- 
cedire held to be correct in Edwlji Dinskaw’s case. He has not himself enhanced 
or revised the order passed by the Appellate Agalstant Commissioner, but has merely 
directed the Inééme-Tax Officer to make n fresh assesement and the assessees will 
have their full righte of appeal against any order which may be passed in pursi- 
ance of that direction.” is ° 

The reference wes heard. : 


Sir Jamshedji Kanga, with K. 7 Dib, toe the IER 
~ W. C. Setalvad, with G. N. Joshi, for the Commissioner. 


Sir Jomshedji Kanga. Under a 33 of the Indian Income-tax Act, 1922, 
the Commissioner can institute an enquity himself or cause an inquiry to be 
nfade and thereafter pass orders de cannot direct the Income-tax Officer 
to start proceedings afresh,’ Fhe order of the Appellate Assistant Commis- 
sioner in the present case is final and nå fresh procecdings thereafter can be 
instftuted except mader the provisions of s. 34 of the Act within the time 
limited "by that section. The Commissioner cannot enhance the assessment 
without recourse to the provisions of $. 34. He can only direct the Income-tax 
Officer to take proceedings under that section. See Commissioner of Income- 
tax v. Edulfi Dinshaw', and Commissioner of Income-tax, Bombay V. Khem- 
chand* The Income-tax Officer is punctus officio as soon as the assesament 
is finalised ; and’ he would be acting without jurisdiction if he proceeded to 
levy assessment “afresh. All the proceedings thereafter would be without 
jurisdiction. Under the scheme of the Act once an assesament is made final, 
the Commissioner cannot under s8. 33 direct institution of fresh proceedings 
except under s. 34. Under » 33 the revising power of the Commissioner is 
subject to the provisions of the Act and it ia controlled by the provisions of 
se. 34 and 35 of the Act. See Khemchand’s case. If assessment is sought 
to be enhanced, be cannot do # under s. 33. He must direct proceedings 
under a 3456 ° 
Ti the Commissioner cduld under ẹ 33 quash proceedings and direct fresh 
assessment to be made by the Income-tax Officer, he would be circumventing 
the provisions of s. 34, as even after the expiry of one year (a= provided in 
e. 34), he could claim to act under s.°33. The Commissioner cannot, initiate 
proceedings of fresh assessment : Sheik Abdul Kadir v. Commr. of Income- 
tax 


1 (1943) 45 Bom. L, R. 589. , -3 (1927) 2 L T, C. 372. 
2. (1988) 40 Bom. L. R. 854, P.C. ; j 
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Mf. C. Setalvad. Under s. 33 the Commissioner has power to make any O, G J. 
order except an order which would fall withim s, 34 or 35 of the Act, in which 1943 


. event he must act as provided in those*sectiona, «The order setting aside pro- —— 


ceedings and directing fresh proceedings to be take by the Income-tax Officer Commis- 
cannot be said to be an order for directing an assessment ffi respect of income , ooun TAx, 
Which has escaped assessment*or ingome which has been charged at the lower BOMBAY 
rate. It is only in a case where ineome has escaped assessment or it baa ’. 
been charged at the lower rate that s. 34_comes intą operation and governs MANGALDAS 
s. 33. The diacretion of tbe Comnfissioner fs othergise unfettered. In the MormaLr 
present case it cannot be urged that the Commissioner has made any order ` & Co, 
in respect of income which has escaped assessment or which is charged ab a = 
lower rate. The Commissioner in refision could do what the Appellate 
Asistant Commissioner under s. 31 coyld direct, viz., a fresh assessment by 
the Income-tax Officer, The provisions of s. 33 are wide enougi! to entitle the 
Commissioner to set aside proceedings and to direct fresh’ assessment. It is 
immaterial to consider the result Sf tha institution of thes ffeah proceedings 
if they could be directed to be taken under tke provisions of a 33, The assess- 
ment cannot be said to be final at the stge of the passing of the Order by the 
Appellate Assistant Commissioner as the same is liable to revision under 8 8f. 
The Commissione® can enhance the assesment provided it does not thereby 
contravene the provisions of s, 34. See Commissioner of Income-iax, Burma 
V. Ved Nath Singh? (The judgments in Edudji Dinshaw v. Commissioner d} 
Incoms-tax, Bombay, Commissioner of Incomedtax, Bombay V. Khemchend 
and Sheikh Abdul Kadir vV. Commissioner of Incometax were delivered on 
facta entirely different from the facts in this case. ~. ° 

M. R. M, T 

BEAUMONT C, J. This is a reference made by theCommiæioner of Income- 
tax under s, 66(3) of the Indian Income-tax- Act, 1922, this Court having 
directed him to raise the question : 

“Whether the order of the Commissioner of Income-tax, Bombay, Sind and” Balu- 
chistan, under a 33 of the Income-tax Act, dated April 15, 1940, is a valid order?” 

The material facts are that the adsessees were assessed for the year 1938- 
39, a0 that the agecasment year expired on March 31, 1989. The Income-tax 
Officer included in the assessment cestain cash items which he considered 
formed part of the income of the assesses, though the absessees disputed it. 
The asseseees then appealed to the Assistant Conimistioner, who took the 
view tbat these cash items did not form part of-the income of the assesses 
in the year of assessment, and he, therefore, teduced by a largë extent the 
assesement made by the Income,tax Officer. Thereupgg, the Commissioner 
of Income-tax issued a notice upsn the aseessees under a, 33 of the Indian o 
Income-tax Act calling upon them to show cause why the Income-tar 
Officer's and the Appellate Assistant Commissioner's ordere should not be 
get aside and the Income-tax Officer be directed to agsess their firm afresh. 
On hearing the parties under that notice the Commissioner on April 15, 1940, 
set aside the order of the Appellate Assistant Commissioner and the assess- 4 
ment proceedings of the Income-tax Officer to the stage where notices under 


1 (1940) 8 L T. R, 222, 


“ 


™> 


` THE BOMBAY LAW REPORTER. [VOL. XLVI. 


a 23(2) and a 22(4) were issued and directed the Income-tax Officer to 
make a further and fuller inquify and give the assessees full opportunity to 
produce such evidence as wished’ aad then to proceed to assess in ac- . 
cordance with the provisidfis of the Act. dt will be noticed that that- order 
was made more than a year after the close of the aseesament year, and, there- 
fore, it would not have been open to the Commiissioner to direct the Income- 
tax Officer to take proceedings under s, 24 of the Act and make a fresh assess- 
ment on the ground that income had escaped assessment. But it is, of course, 
obvious that the intentign of the Comntissioner in directing the Income-tax 
Officer to make a fresh assessmentewag that that assesament should involve 


- ate increase in the assesment as altered by the Assistant Commissioner. The 


argument presented to us by the ase@ssees ia in substance that the Commis- 
sioner, when exercising his revisional powers under s 33, is not entitled to 
do something ‘which involves enhancing the assessment, unless he proceeds 
under s. 34. We are dealing with the Act before the amendment of 1939, 
and it may be foticed that the reviaional bowers of the Commissioner under 


ie a. 33A of the amended Act are censiderably restricted. - We are only dealing 


with the powera under s. 33 of the wfamended Act. 

“Wow, the scheme of the Income-tax Act is this. Under a. 22 the Income- 
tax Officer can'serve a notice upon an assesaee to furnish return, and under 
s 23 he makes an assegament, and under s. 29 makes a demand for the 
amount at which the,income has hpen assessed. That was done in this case. ` 
Then under s 30 the assessee can appeal to the Assistant Commissioner 
against the assessment, We are not coficerned here with*the case of a best 
judgment assessment under s. 23(4). The powers of the Assistant Commis- 
sioner ‘in appeal are prescribed in s. 31, and under subse. (3) (b) of that 
section the Assistant Commissioner can set aside the assessment and direct 
the Income-tax Officer to make a fresh assesament after making such further 
inquiry as the Income-tax Officer thinks fit or the Assistant Commissioner 
may direct, and the Income-tax Officer shall thereupon proceed to make such 
fresh assessment. So that, the Assistant Commissioner can in appeal direct 
the Income-tax Officer to make a fresh assessment. But it is to be noticed 
that there is a time limit for appéal to the Assistant Commissioner, Then 
comes s. 32 under which there is a limited appeal to the Commissioner, but 
only in ‘two events, The agsessee can appeal against an order enhancing his 
assesament Under s. 31(3) or against ‘an order imposing a penalty under s. 
28. Then comes s. 33, which provides : 

“(1) The Commissioner mayeof his own motion call for the record of any pro- 
ceeding un tifs Act which has been taken by any authority subordinate to him 


omits Dy ya Hie Bower 0) ae est Sam nee SU 


section (4) of section 5. 

“ (2) On eaoot ok he arse the C may e eae NT ee 
canse such inquiry to be made and, subject to the provisions of this Act, may pass 
such orders thereon as he thinks fit : 

“Provided that he shall not pass any order prejudicial to an asseasde without 
bearing him or giving him a reasonable opportunity of being heard.” 
It will be noticed that there is no time limit in a 33, ao that, the Commis- 
sioner may at any distance of time send for the record and make an order 
under 8, 33. Then s, 34 also must be noticed, and.that provides : 


. * 
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_ “If for any. reason income, profits or gains chargeable to income-tax has escaped 0. C. J. 
assessment in any year, or has been asseseedeat too low a rate, the Income-tax 1943 
Officer may, at any time within one yeap of the eng of that year, serve on the per- 
son liable to pay tax on such income, “profits or or, in the case of a company, Comms- 
on the principal officer thereof, a rbtice containing oc any of the requirements sIONER OF 
which may be included in a notice under sub-section (2) of section 22, and mayIncomm-rax, 
proceed to nesess or re-agsess fuch income, profits or gains,” args 
But the time limit in that section i : “ope year-of the end of that year,” 

which means ‘ ‘ene year after the end of thp vers el emamnent;” which in MANO 
. this case was March 31, 1939, and, thérefore, the time limit expired on & Co. 
March 31, 1940, ee 

The Privy Council held in Commissioner op income tae. Bombay v. Kiem- Bacemont Cl. 
chand? that the powers of the Commissioner under s. 33 are restricted, by 

reason of the words “subject tô the provisions of this Act”, ky the terms of 

sa. 34 and 35, and if the Commissioner desires ‘to enhance’ the assessment 

under 8. 34, he must proceed within the time limited by that section. In 
Commissioner of Income-tax V. Edulji- Dinshaw,* this Court held that the 
Commissioner could not, under s. 33, himpelf enhance the assessment, although 
SS Se 

tax Officer to proceedings under s. 34 for the pyrpose qf enhancing 

assesement. In this case, no doubt, the Commissioner has not purported 

himself to enhance*the assesement.-“He could not have directed the Income- 

tax Offiper to take proceedings under & 34, betause the proceedings would 

have been`out of time. What he ha’ done if merely to direct the Income- 

tax Officer to proceed from the point at which notice was given under the old 
assessment, and to make a new aseesement, and I agre’™with the Commis- 

sioner’s argument that there is nothing in the terms of s. 33 to prevent such 

an order being made. The Commissioner is dying something which the 
Assistant Commissioner might do in appeal within the time limited under 

3. 31. But, to my mind, one cannot ignore the effect of the Commissioner's - 

order. As I have already pointed out, it is obvious that the order is intended 

to result in the assesement as passed by the Assistant Commissioner being 

_ enhanced. If that is done, then the Corpmissioner has done exactly what the 

Privy Council, and this Court, in the cases I have ref€rred to, decided that 

he could not do, and he has in face caused the assessment to be enhanced 

without regard and contrary to the provisions of s. 34.. In my opinion, he 


- cannot do’ that. We must asime that the result of the new assessment 


would be to enhance the figure. If that were not’ the result intended, ob- 
viously the assessee would not object to it” But assuming that to be the 
regult, in my judgment, it is ngt competent to the Corgmissione? under 8, 33 

to bring about that result. o 

I think, therefore, that the question raised must be answered in the negative. 
Commissioner to pay costs, Costs, to include costs of the rule and the 
order made thereon which were reserved. Commissioner to refund the Rs, 100 
deposited by the assessees, ` l Š 

CHala J. In this case the assessee was assessed by the Income-tax Officer ° 


1 (1988) 40 Bom. L. R. 854, d ý L. R. 65 L A. 236. - 
. S C, [1938] Bom. 487, s.c. 2 (1943) 45 Bom. L. R. 589, 
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under 3. 23(3) of the Indian Income-tax Act, 1922, on September 5, 1939. 
In this assessment the Income-fax Officer included’ certain items of cash 


credits on the ground that they represented hidden sales or secret profita. ` 


From this assessment order“of the Income-tax Officer an appeal was prefer- 


Incomn-rTax, Ted by the assesses to the Appellate Assistant Commissioner, and the Appel- 
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BOMBAY 
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Chagla J. 


late Assistant Commissioner made his prder on January 15, 1940, holding 
that the amount of cash credits was ndt rightly included in the assesament 
Ce eee ee ee tee le Ona pra 
and hence they should be‘excluded from the assessment. 

Now it is important to note thabeg appeal lies from this order of the 
Appellate Assistant Commissioner. The only right of appeal to the Commis- 
sioner from an order of the Appellate Assistant Commissioner is given under 
8, 32 of the Indian Income-tax Act, and fhat only provides for an appeal 
when the Appefiate Assistant Commissioner makes an order under 9, 28 or 
makes an order enfiancing his assessment under sub-a (3) of a 31. “In my 
opinion, thereforé, en the Appellate Assistant Commissioner passing his order 
on January 15, 1940, the assessment became final, ; 

It has beeh contended by Mr. Setdlvad that the aseesamept did ngt be- 

final because the Commissioner had revisional under a. 33, and 
TA seein payers bad beso eles a nla o0k 
become final. . If one were to accept Mr? Setalvad’s arguments, it would lead 
to’ most startling results, According to him, no assessment could ever be- 
come final till the end of all time because na time limit is prescribed within 
which the Commissioner must exercise Mis revisional powers under 8. 33 of 
the “Act. In my opinion, once the assessment becomes final—and, as I have 
said, it’ did become final on January 15, 1940,-the assesament cannot be 
re-opened except in circumstances defailed in sa, 34 and 35 of the. Indian 
Income-tax Act, and so the Privy Council held in Commissioner of Income- 
tax, Bombay v. Khemchand™ (Their Lordshipe-of the Privy Council laid 
down (p. 867) :— 

“In their Lordshipe’ opinion the provisions of the two sectlons (namely, se. 34 
and 35) are exhanstive, and prescribe the only circumstances in which and the 
eee ee ee ee ee 
can be 


It has been argued by Mr. Setalvad that the Income-tax Act does provide 


for contingencies where assesaments cap be quashed and fresh aseesaments „ 


can be ordered. That cay Be done under two circumstances : first, as detailed 
ins. 27 of the Act where an assesefnent is madd under s, 23(4) and that is 
sought to be re-apened ; and, secondly, under 8. 31 where the Appellate Assist- 


abt Commidioner bas been given the power while exercising his 


nae 
powers to set aside the assesament and direct the Income-tax Officer to make 
a fresh assessment. But it must be noticed that in both these cases power is 
given to the Income-tax authorities: fo quash the assessment and order a 
fresh aseesement only before the assessment becotnes final. Once the assess- 
ment becomes final, the only power to re-open it or to order a re-assesement 


-is that contained in’sa, 34 and 35 of the Act and the conditions laid down 


- 1 (1988) 40 Bom. L, R. 854? s, Q [1938] Bom. 487. 
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under those sections must be strictly complied with and the time limit also 0. C.J. 
prescribed in those sections must be observed. \ 1943 
- Therefore I hold that it was yot*competent to the Commissioner to set | 7 
aside the assessment proceedings and order a freth assesament and, therefore, ong or 
ee ee ee ome 
See eee EE A ee ages 


Answer accordingly. avenue 





Attorneys for assessees : Choksey & Co. e ° MOTILAL 
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APPEAL FROM ORIGINAL CIVIL 


Before Sir Leonard Stoue, Ki, Chie f Justice, and Mr. Justice Kenia. 


WAMANLAL CHHOTALAL PAREKH E 1943 
s’ —_ 
THE SCINDIA STEAM QYAVIGATION O0, LTD," Qctober 13. 


Comptiny—Shipbing company—Memorandum’ of association—Objects of compawf— 
Acquisition off personal estate and ‘effedis”—Investmtnt of money of company 
—Purchase of bullion by company, out of surplus cash—Transaciion not ultra 
vires. . 

Defendant No. A; a shipping compefiy, was incorporated under the Indian 
Companies Act, 1913, Its memogahdum of ‘amociation stated the objects of 
the company, which were, among others, “to acquira and deal with the pro- 
perty following,...plant, machinery, personal estate and effects” (cl. 3%) (3) ), ° 
and “to perform or do all or any of the following operations, acts or things, 
....to lend money, with or without secyrity, and toinvest money of the company: 
in such manrer (other than in the shares of this company) as the directors think 
fit” (cL 3(h) (7) ). Under a resolution of ita board of directors the company 
laid out a portion of surplus money on its hands in the purchase of bullion and 
deposited it at a bank, The plaintiff, one of the shareholders of the company, ` 
having filed a suit for a declaration that the company’s actiow was slira vires :-- 

Held, dismiæing the suit, that the company’s action was intra vires and in- 
cluded in the objects aa stated in its memorandum— 
by Stone C. J., on the ground that though the action could not be supported 
as an investment under cl. 3(4) (7), yet it wal justified as the» acquisition of . 
“personal estate and effects” under cl. 3(g) (3) ;* . 
by Kents J., on the ground that the ¢ransaction was an investment covered 
by cL 3 (4) (7) and that in any event the brfilion could legitimatély be included 
in the words “ personal estate and effects” as used in ol. 3 (e)43). 


Suit for declaration and injurftion. « 
The Scindia Steam Navigation Company, Limited, (defendant No. 1), was 
incorporated in Bombay on March 27, 1919. It was a shipping company. 
and among its objects, as enumerated in its inemorandum of association, 
were :— 
3. The objects for which the company is established are the following z 
namely :— x x x 
*0. C. J. Appeal No. 18 of 1943 : Suit No. 2185 of 1940. 
R. 19. A : ‘ 


e 
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OC J. (g) To acquire and deal with the property following:— x x x 
1943 ` (3) Plant, machinery, personal estatd and effects,.. d 
Snes (4) To perform or do. all or any of the following operations, acts, or 


WAMANLAL things :—~ x x x 

CanoTstaL (7) To lend money, with or without securify, and to invest money of the com- 
ma ee eRe) he nen) ae eae oe 

Somnia think fit. 


STEAM NAVI Defendants Nos. 2 to 10 TE ‘of the company. 
a In the latter part of May 1940 the company found on its hands very large 

_. LI cash funda and expectedsto get further latge cash. 

s On May 22, 1940, the directors qfəthe company resolved to authorise the 
agents to purchase gold and silyer worth about twenty-five lacs of rupees and 
to keep the same in’safe custody witha hank. 

Accordingly, the agents purchased gold valued at eighteen lacs of rupees 
between May 22 and 28, and silver worth seven lacs of rupees between 
May 22 and 23, and deposited the bullion so purchased in safe custody with 
the Imperial Bank® of India. e. 

Wamanrao. (plaintiff), one of the shareholders of the company, came to 
CC ee 1940, 

ting out that the transaction was ultra vires the co 

On October 3, 1940, Deena le) Gate Gon ood 

“It ia correct that in May last when the financial and intemational situation 
Was extremely grave and uncertain, the company invested a part of the large cash 
funds in hand in gold and silver. It wag purely an investment and the* company 
has power to effect such’ investment. ft ig absolutely untrue that the purchases 
were of-a epeculative mature. It was purely an investment of part of the cash 
funds of the company effected to secure the funda of the company.” 


On November 13, '1940, the plaintiff filed a suit charging the defendants 
with “ groes negligence ” itt making tle purchases and with “breach of trust”, 
and prayed for a declaration that the purchases of gold and silver were 
ultra vires, illegal and void in law and not binding on the company, and 
prayed for other ancillary reliefs. 

The defendants contended in their written statement that “the investment 
was made purely out of considerations of safety”, and denied that the pur- 
chases were of spedilative commodities. They submitted that “they had 
authority to invest the surplus funds ¢n purchase of gold and/or silver and 
that the said purchases are*not ultra gires the first defendant company.” 

The issue raised at the trial was : whether the purchase of gold and silver 
hy the directors was wira viies the company, 

The suit "wag beard by Chågla J., who on January -29, 1943, found the 

a dggue in the’negative, and dismissed the suit, - 

The plaintiff appealed. . ® 

P. B. Vachka, with N. V. Desai and P. H, Vasveda, for the appellant. 

Sir Jamshedji Kanga, with Sh Chimanlal! Setalvad, F, J. Coltman, B. J, 
Desai, V. E. Taraporewala, M. C. Seialuad, K. M. Munshi and K. A, Somjee, 
for the respondente. 

s STONE C. J. This is an appeal from the judgment of Mr. Justice Chagla 
dated January 29, 1943, whereby he dismissed with costs the appellant’s suit 
for a declaration and certain ancillary relief. 
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The appellant is a shareholder in the respondent company, and sues, on $0, C.J. 
behalf -of himself and other shareholders df the company, not only the com- 198 
pany but the nine personal defendants who arè its directors. ` The appellant's 
Ci wie o's ti cn ot eo te aw of at 
France in May 1940 whereby the respondent-company laid out twenty-five 
lacs of rupees in the purchafe of buljion and deposited it at a bank. The ap- Si 
pellant says that such a transactiort was ultra vires the respondent-company, STEAM NAVI- 
and atcordingly it becomes necessary to erapine nobonly the memorandum of PATION Cou 
association of the respondent-company but also the nature of the transaction ee 
itself, ` “ee Stone C.J. 

The company was incorporated on March 27, 1919, under the Indian — 
Companies Act, 1913; it is a substadtial concern, and, as its name denotes, 

il is concerned with shipping. Glauge 3 of the memorandum of association 
is the objects clause, Sub-elause (a) is: “To purchase or otherwise acquire - 
the steamship ‘Loyalty’. -.” Sab-clause (b) is: “To purchase, charter, 
hing: Wild Oc otherwise’ aire. mtenineund oie slips “of ea pithy all” 
equipments ....” etc, Sub-clause (c); js*as follows :— 

“(g) To byy; sl, prepare for market, and ar ee timber, oo 
meat, and other dise and produce.” 3 
Sub-clause (d), concemed: with the carrying on of certain business and sub- 
cl, (e) with insurance, while sub-cl.” (f) makes provision for the carrying.on 
of certgin ancillary businesses, and them odtnes “the stb-cle. (g) and’ (4) on 
both of which the respondents rely. ‘They ‘aré as follows :— 

“(g) To acquire and deal with the property following :— 

(1) Elie bisnes property wad Uebllities of aay Grans. sib. oR cary! 
ing on any business within the objects of this company. 

(2) Lands, buildings, easements and other interests in real estate. 

(3) Plant, machinery, personal estate and effects, 

(4) Patents, patent rights, inventions, or designa `’ 

(5) Shares or stock or securities in or of any company or undertaking the acqui- 
sition of which may promote or advance the interesta of this company. / 

“(hk)” ‘To perform or do all or any of the following operations, acts, or things :— 

(1) To pay all the costs charges and expenses of the prométion and establish- 
ment of the company. 

— (2) To æl, let, dispose of, or grant rightd over all or ang property of the 
company. 

“(8) To erect buildings, plant and mgchinery for*the purposes of dhe company. 

(4) To manufacture plant, machinery, tools, goode, and things for any of the 
- purposes of the business of the company. 

(5) ° ‘Ta draw accept and negotiate bills of exchange, promisséry notes and 
other negotiable instruments. ~~. 

(6) To borrow money or to reseive money on deposit either without securitjeer e 
eecured by debentures, debenture “stock (perpetual or terminable), mortgage or 
other security charged on the undertaking or all or any of tha afseta of the company 
including uncalled capital. 

(7) To lend money, with or without security, and to invest money of the 


company: in, such manner (other than in the shares of this company) aa the direc 
tore think fit.” R 


The remaining clauses are not material. ; f gao 8 
ekira ai na k ETE ea aa 
which, it is alleged, is xira vires those objects. ` e 
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The facts sufficiently appear from paragraphs 6 and 8 of the written state- 
ment of the respondents at page 12 of the record. At the end of paragraph 6 
appears this sentence : . 

“The defendants say that the said investment’ was made purely out of considera- 
tion of safety and that the directora acted bona fide and considered the said invest- 
ment to be in the best interests of the first defendant company.” 

In cl. (8) the following is stated : ` 


“The defendants say thet the sajd purchases were neither speculative nor were 
they made with a view to maake profits but they were made purely out of considera- 


_ tion of safety.” ., 


It may well have been that the purchase of this bullion was a wise and 
prudent thing to do. There is a charge of groes negligence contained in 
the plaint, but there is no evidence to support it, and there appears to be no 
ground for any suggestion that the directors actedeotherwise than in a manner 
which was in the best interesta of the company. The question is; Wes 
what was done ulir vires the company or not? 
Before. Mr. Justice Chagla the only sub-clause, to which the Judge's atten- 
Sa Assi eel art was sub-cl. (3) (#):(7), and it was urged 
appellant that what the respondent-company had dgne’did not ‘come 
within the words “to invest money of the company in su®h manner... .as 
the directors think fit.” - ie kane Jufdge in his Judgment ‘at the foot of 
page 14 of the record seys this: ° e 


Pantie ie E A T honk st aes i 
purchase of gold and silver would depend upon its memorandum of association. 
Clause 3(4) (7) of the» memorandum provides that one of the objects for which the 
lst defendant company is formed is to lend money, with or without security, and 
E ee eee 
Company) as the directors Inay think ft. Mr. Vasvada on behalf of the plaintiff 
has contended that the power to invest moneys must be construed to mean to invest 
moneys in shares and securities. I do not find any warrant for such a construction 
to be placed on the word ‘invest.’ “Invest” is not a legal expression and one 
must consider what its ordinary natural meaning is. Murray’s Oxford Dictionary 
definea ‘invest’ toemean: “to employ (money) in the purchase of anything from 
which interest or profit is expected; wow, especially in the purchase of property, 
stocka, shares, etc, in Srder to hold these for the sake of the interest, dividends or 
profita accruing from them.” Mr. Vasvadg contends that you only invest moneys 
when you buy, shares and securities, lock them up and take the dividends or interest 
which you realize from these shares and ‘securities, Such a construction is quite 
contrary to the meaning of the word’ as given in the Oxford Dictionary. If a person 
buys commodjties with the hope of making profits by sale of these commodities at 
a later stage, it would be as much’ an investment as investing moneys in shares and 


e Segities mefely for thy purpose of earning dividends or interest.” 


In this Court Mr. Vachha has referred us to the definition of “invest” in 
Wharton’s “Law Lexicon”, which is as follows: “Invest, to give poases- 
sion : to lay out money.” He has alsq referred us to the case of In re Wragg : 
Wragg v. Palmert. In that case Mr. Justice P. O. Lawrence, aa he then 
was, had to construe the investment clause in a will, which authorized the 
trustees to invest any moneys forming part of the trust estate in or upon such 
stocks funds shares securities gr other investments of whatsoever nature and 


1 [1919] 2 Ch. 58. 
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wheresoever as the trustees should in their abeolute and uncontrolled discre- O.C. J. 
tion think fit, and the learned Judge states (p. 64) : 1943 

“I can hardly conceive that any langttage could have been used which would have ak 
„ given a wider meaning to the word’ ‘investmente’ than the language which the WAMANLAL 
testator has used in this clause. Moreover I think that the words ‘and whereso- CHBOTALAL 
ever’ were rightly relied upon as at least supporting the contention that the clause ia 
contemplated that the investment# might consist: of immovables (such as real 
estate) having definite locality.’ Withbut attempting to give an exhaustive defini- 
tion of the words ‘invest’ and ‘investment’ I think „that the verb ‘to invest’ 
when used in an investment clause’ may saftly be said to include as one of its aay 
meanings ‘to apply money in the purchase of some property from which interest Stone C.J. * 
or profit ia expected and which propery’ ® purchased in order to be held for the 
sake of the income which it will yield’; ghilst the noun ‘investment’ when ‘used 
in such a clause may safely be said to include as one of its meanings ‘the property. 
in the purchase of which the money so applied.’ No doubt in many cases 
the context in which the worl ‘inve ts’ occurs requires thae*this word should 
be confined to investments ‘consisting of stocks shares.and securities, but where the 
word ‘investments’ is used without, any such context, or where, as in this case, the 
instrument in which it occurd expresely pirfvides that.the word is not to have any 
such restricted meaning, I think that it,iftcludes real estate purchased as an 

° . e K i P 
The definition given is not exhaustive. We were also referred to the 
decision of Mr. Justice Eve in In re Sudlow : Smith v, Sudlow!. In the will 
then before the Court the leame Judge had to construe an investment 
clause which contained the words “ any mfoneyb liable to be invested under 
this my will, may remain invested 4s at my’ death,” and the question was 
whether a sum of £ 2,900 on depolit with the firm gf wholesale druggists in 
whose employment the testator had been, and which sur on deposit produced 
five per cent. interest per annum, free of income-tax, and could be withdrawn 
on notice varying from seven days to ene month, "according to the amount of / 
deposit at the time, was an investment which the trustees were entitled to 
retain. The learned Judge was of opinion that the testator used the word 
“invested” in its primary and true meaning, and could not treat this money 
on deposit with the firm as money “invested” at the time of the death of 
the testator. In the case of In re Price: Price v. Newton? Mr. Justice 
Farwell, as he then was, had to consider the mearfing of the expresalon 
“pecuniary investments ” in a will, and the learned Judge says this (p. 58): 

‘“T think that no one in ordinary parlance speaking of money which he puts on Z 
deposit account at his bankers at a short, call like this—ten days—taking the usual 
banker’s interest, which is 1 per cent. below, bank rate, would treat himself as mak- 
ing an investment, or as investing in a mode which could be intended by him as 
an investment to be continued after his death by his trustees ‘in dts state of 
' investment’ within the meaning af those words. It is a litle to dogmatjse , 
about matters of this sort, and I quite fee} the force of the observation that people 
do use the words ‘invest” and ‘investment’ nowadays in very odd collocations.” 

On. the other hand, Sir Jamshedji Kanga-relied on the case of In re Lewis's 
Will Trusts: O'Sullivan v. Robbins) in which Mr. Justice Bennett, also 
construing a will, held in effect that money on deposit may be an investment. 

In re Price (supra) was cited in argument, but neither in the argument of 

1 [1914] W. N. 424. 3 [1987] 1 Ch, 118, 

2 [1905] 2 Ch, 55, 
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0.C.J. counsel nor in the judgment was any reference made to Mr. Justice Eve’s 
193 decision in In re Sudlow (supra). The learned Judge pointed out (p. 120) :— 
RAT “There is no express authority: which birlds me to decide that money on deposit 
CHEOTALAL is not an investment. The case of In re Price; Price v. Newton turned entirely 
tee upon the context in which the words ‘pecuniary investments’ occurred. Money on 
deposit can bė, in accordance with popular parlance, spoken of as invested. The 
Sram Nave Money placed on deposit at the Bank and alo the poney placed on deposit al the 
GATION CO., Army and Navy Stores can, I think, be so spoken of as invested. 
“LTD. “Upon the language of thia partiqular will I have no hesitation in holding that 
—_— the moneys deposited at the Bank and at thé Army and Navy Stores, Ld., were 
sStona C.J. investments at the date of the testator’s leath representing the Mortgage Deben- 
—_ ture Redeemable Stock and Ges anche on deposit pams under the bequest.” 
In my opinion, it is difficult to recofeile the decisions in In re Sudlow and 
In re Lewis's Will Trusts (supra). there is a further authority in the 
House of Lords*m the case of Perpetual Executons and Trustees Association 
of Australia v. Swarr? where dealing with the Victoria Companies Act, 1890, 
the Judicial Committee of the Privy Council*held that the appellant-company 
was not authorised thereunder, or upder a special Act, to invest trust -moneys 
-on deposit at-interest with banka. Déivering the judgment of the Board, 
Loh Macnaghten points out the difference between deposting moneys with a 
bank and investing moneys on securities. 
Sir Jamshedji Kanga also relied on the recent decision of the House of 
Lords in Perrin v Morgan) and T think in substance that case, which deals 
with the construction which is te be put on the word “money” in a will, was 
put forward as showing - that the rules of ¢onatruction had been in some way 
relaxéd in favour of giving to words a more colloquial meaning. I do not 
-  tinderstand the House of Lords to have done any such thing. Indeed the 
N judgment of Lord Russell ef Killowen disclaims any such intention. No 
doubt the words “invest” and “investment” are sometimes used in a looge 
sense or, as Lord Justice Farwell puts it, “in odd collocations”. But we 
have to construe a business document prepared by lawyers, and although no 
doubt the document is one which is laid before the public and which the 
public must understand, I do not think that any loose meaning is to be given 
to any of its terms, » ` 
In times of war if a man deposits his family jewels at a bank for safe 
custody, he cannot be said to be using them, and when at such times a com- 
pany converts a part. of ita, resources info gold and silver with the avowed 
intention of depdsiting the”bullion for safe custody at its bank, it seems to me, | 
it cannot be shid to be investing its money. , In both cases the object is to 
withdraw frone hazard, The jewels and the gold are deliberately frozen into 
“static stability; at the Cost, in the one, case, ef deprivation of enjoyment by 
display, and in the other, of profit > so that when the risks of defeat are 
passed, the asset may be returned to use or employment in the domain of ; 
dally life. I cannot see that in a case in which safe deposit is the main spring 
of what was done, there is any room for that degree of activity, continuity 
and risk which are I think some of the characteristics of making an invest- 
ment. It does not seem to me that a company can be sald to make an 


1 [1898] A, Ç, 768, 2 [1943] A, © 399, 
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investment or to have invested its money, when what the company has done O.C. J. 

is to change its surplus money into a commodity which it locks up in safe 1943 
custody, which produces no dividend ‘or income, and in respect of which ners 
company hopes and intends that, it will remain unacathed by the fortunes of CHEOTALAL 
war and the fluctuations of the market: so that at some future date the money v. 
which it represents may be profitably laid out in some form of enterprise. SCINDIA 
Such circumstances seem to mè to negative the idea of making an investment STEAM NAVI- 
in the same way as if the company had liquidated, some of its assets and yo) | 
placed the resultant cash in ita safe. It foflows that in my judgment what — 
was done in May of 1940 was not pegnitted by subl. (3)(h)(7) of the Stom C.J. * 
objects clause, and if the matter had rested there, I should have been ofethe -7 
opinion that this appeal ought to be altowed. ‘I have come to this conclusion 
with reluctance, not orly because I syn differing from the learned Judge in 
the Court below, but also because, having had the advantag® of reading the 
judgment which my learned brother Kania is about ‘to deliver, I am on this 
point differing from him alao. ° . ° 

But in this Court Sir Jamshedji Kange has argued that even if what has 
been done was not an investment undef sub-cl. 3(h) (7), it was ån acqui 
and dealing personal estate. The relevant sub-clause is sub-cl. (3) fg), 
which is as foll ee eae sae 
and sub-head (3) he pe machinery, personal estate and effects.” 
Neither, this sub-head nor its immediate predecesor, which deale with land, 
is qualified by such words as “within the objècte of the company” or “ for 
the purposes of the company” which are attached to some of the other 
sub-heada į and, in my opinion, eub-cl. 3(g)! ia very wie indeed. Sir fam- 
shedji Kanga pointed out that, in spite of the strictures of Lord Wrenbury 
in Cotman V. Brougham”, theobjects clause in a memorandum of association 
was held in that case by the House of Lords to be unimpeachable once 
the -certificate of registration had been given by the Registrar under 
the relevant section of the Companies Act, which in this case is a. 24 of the 
Indian Companies Act, 1913. Turning again to sub-cl. (3)(g), unquestion- 
ably the company had acquired the bullion. It dealt with it, in the first 
instance, by depositing it for safe custody at its bank,*and recently the war 
situation having changed, the company has sold it. Bullion is, in my 
opinion, personal estate within the meaning of sub-head (3) of sub-cl. 

(3) (g). I cannot see that the expression ‘ ‘personal estate and effects” is 
to be restrained or narrowed by the contaxt from having the widest meaning ; 
nor, in my judgment, can these words be read ejusdem generis With plant and 
machinery. The words appear to be comprehensive words imperted fer the 
very purpose of making the previous catalogue unrestricted. In the result, 
the appeal fails, and must be dismissed. 

But the respondents in my judgment succeed on grounds which were not 
raised, or argued, in the Court below. We sent for the Judge's notes in the 
Court below, and it appears that counsel for the respondents wae not called 
upon to argue, though, no doubt, observations of an interlocutory character 
were interposed. during the course of the appellant's argument. Mr. Vachha 

1 [1918] A. Ç 614, 
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O. C. J. has suggested that we ought to exercise our discretion in these circumstances _ 
1948 with regard to the costs of this appeal. But it is to be observed that this 
“~ —_fitigation was framed by the- appellant along hostile lines, since, as I have 
RAMANTAL already mentioned, the directors are charged with groes negligence. The | 
r. parties were, therefore, at arm’s length, and I do not think it was incumbent 
ScInDIA upon the respondents to draw the attention of their opponents to the clause 
STEAM in the memorandum, which, in my opinioð, is tHe relevant one. Further, it was . 
‘eo Erp. open to the appellant, if all he had desired was the determination of the con- 
~_ struction of the objects clguse in this membrandum, to have proceeded by ori- 
Stone C.}. ginating summons. In these circumstances, in my opinion, the usual order as 
—— to qosts must follow, and the appellant must pay the costs of this appeal. 


KANIA J. The plaintiff is a shareholder of the first defendant company. 
Defendants Nog. 2 to 10 are the direckors of that company. Early in 1940 
the capital of ithe first defendant company was ‘Increased and in May 1940, 
the first defendant company had a large amount in cash on hand. They fur- 
ther anticipated cdsh receipts soon *thereafter. In the latter part of May 
1940, Germany had overrun Hollfnd and the Low Countries and the fall 
of France was apprehended. Therefore, in Bombay, amongsteother parte of 
the’ world, there prevailed considerable apprehension ab@ut the safety of 
capital. The first defendant company, by its directors, therefore, thought’ 
of buying gold and silver. Between May 22 and 28 they bought gold worth 
Rs. 17,00,000 and siler worth “Ree 8,00,000 and kept the same with the 
Imperial Bank of India, for “safe custody. The plaintiff having come to 
know of this action of the directora wrote to them a letter of protest on 
September 26. By fheir reply dated October 3 the directors informed the 
plaintiff's attorneys that the financial and international situation looked er- 
tremely uncertain and thetefore the*company had invested a part of the 
cash on hand in gold and silver. They alleged that they had power to effect 
such an investment. They denied the plaintiff's allegation that the purchase 
was of a speculative nature. Not being satiefied with this reply the plaintiff 
on behalf of himgelf and the other shareholders of the company filed this 
suit. He contended in the plaint that the action of the directors in pur- 
chasing speculative &’mmodities like gold and silver was unjustified, that 
' the directors were guilty of gross negligence and had committed a breach 
of trust and that the transaction was «Ura vires the company. The prayers 
are for a declaration that*the aforesaid purchase of gold and, silver was 
ultra vires the company, for an ac@ount of the loss sustained by reason of 
auch investment and for an injufction. The defendants filed a written state- 
ment in which they denied that the transactien was of a speculative nature. 
” ‘They pointed out the uncertainty prevailing when the purchase was made 
and denied that the same was of speculative commodities. They also denied 
that the purchase was made with a,view to make profits, According to 
them the purchase was made purely out of consideration of safety and de- 
nied that the purchase was ulira vires the company. In the plaint cl. (3) 
‘ of the memorandum of association was set out in extgnso and reference waa 
made to art. 115 of the articles of association. The defendants algo relied or 
art. 114, 


= 
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It appears that when the suit reached hearing before Chagla J., it was O.G J. 
pointed out that the gold and silver had already been sold and had resulted ` 1943 
in a profit which was duly credited în the company’s books. The plaintiff Ws 
does not appear to ‘have pressed, his charges of negligence or breach of trust CHHOTATÄL 
and only one iæue was raised-which contained the contention that the trans- p. 
action was ulira vires the company. From thè record it appears that the Scinpia 
plaintiff's counsel relied on cf. 3(4f(7) for his contention that the trans- STANT 
action was slira vires. The learned Judge held othgrwise and dismissed the |, 
suit. It does not appear from the record*that counsel for the defendants — 
was called upon to argue, in any event,fpr any length of time. Kania]. * 

It was first argued before us that if the clause in the memorandum of ~~ 
association was ambiguous, articles of*&ssociation could be referred to, and 
in support of that counsel relied on ge Anderson's Caset. In my opinion 
there is no question of ambiguity in"this case and therefor@°no occasion to 
refer to the articles of association arises. It may be pointed out that if 
arte. 114 and 115 only were reliel upon, they did not alter ‘the position. 

It was next contended that if powers which are not objects of the company 
are included in the memorandum the} ‘do not become objecte In suppopt 
of th&t con observations of Lord Wrenbury in Cotman v. Broughin? 
were relied u In that case the different clausés in the memorandum 
themselves were sufficiently wide tọ cover almost all kinds of transactions 
and the objecte clause concluded with a declaration. that every sub-clatise 
should be construed as a substantive clause amd not limited or restricted by 
reference to any other sub-clauses o} by the name of the company and that 
none of such sub-clauses or the objects specified there should be deeined 
subsidiary or auxiliary merely to the objects mentioned in the first sub- 
clause. Finlay L. C., in delivering the judgment, criticised the provisions 
of the objects mentioned in the memorandum. Lord Wrenbury after point- 
ing out that the object of a memorandum was to delimit and identify the 
objects in such a plain and unambiguous manner as that the reader could 
identify the field of industry within which the corporate activities were to 
be confined, observed that the object was two-fold : firefly, the intending 
corporator who contemplated the investment of his capital should know 
within what field it was to put at isk; and, secondly, that anyone who 
should deal with the company should know without reasonable doubt whe- 
ther the contractual relation into which he contemplated entering with the 
company was one relating to a matter within its torporate objects. Lord 
Wrenbury then observed as follows (p. 5233}: - : 

‘There has grown up a pernicious practice gf registering memoranda of amocia- ; 
tion which, in the clause relating fg objects, contain paragraph after paragraph ft * 
specifying or delimiting the proposed trad or purpose, but confusing power with 
purpose and indicating every clasa of act which the corporation is to have power « 
to do. The practice is not one of recent growth. It was in active operation 
when I was a junior ati the Bar, After a vain struggle I -had to yield to it, con- 
trary to my own convictions.” : i : 

These observations may be useful to remember when a company has to be 
registered, but, as obselved by all the Law Lords in the same case, for the 


1 (1877) 7 Ch. DÐ, 7%, > 2 [1918] A, C. 514. 
R. 20. ! : 
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O.C. J. purpose of construing whether a transaction was siira vires or not, as the 
1943 = Gompany was registered, the Court was bound to admit that it was a valid 
Sa ay, instrument. That is the effeat of a. 24 qf the Indian Companies Act also. 
CRHOTÁLAL The criticism therefore against the wide scọpe of the objecte clause in the 
mi roemorandum of association is not helpful to the plaintiff. 
_ SCINDIA The question is not one of ambiguity of the meaning of the word “ invest- 
STEAM Bee ment” in cl. (3)i(k) (7) of the memérandufn of association. The ques- 
ae tion ig what is the ordingry meaning of that word in documents of this kind. 
ace In Palmer’s Company Precedents, Vol. I (15th Ed.) at p. 440, it is stated ; 
° Kamaj. “it was formerly not unusual to statesthe objects in the memorandum with ut- 
— mos; conciseness, and then to elaborate them in the articles; ... According to 
present practice, thd reverse of this plae js adopted. [It ia now common to insert 
as objects powers of the company.] No doubt in the result the objecta clause of 
the memorandurp, as now framed is in nfany .casea unnecesaarily long, and states 
not only what nfay be called the leading or primaty objects, but expresaly em- 
powers the company to do a great many things which, if not expressed, would or 
might be implied as, reasonably incideptal to the leading objects, or which may 
never be required. But, after all, it must be borne in mind that the objects clause 
of a memorandum is intended to be Iasg pnd understood, and acted on not merely 
by lawyers, but ordinary businessmen; and such men like to see, the powers of 
the™company expreased with fullnesa and in considerable detail, goad of resting 
in implication”, 


These observations indicate that in coastruing the objects clause of the 
memorandum of association therg need be no regidity as well as laxity but 
a reasonable construction is proper. "In this connection it may be useful to 
remember the observatioris of the House of Lords in the recent case of Perrin 
v. Morgan The question in that case was in respect of the construction of 
a wil. The bequest was of “ All monies of which I die possessed”. For 
years past, as-is Well-mowp,, judicial opinion: differed on the question of. the 
true meaning of the word “money” in such cases, and particularly where 
it covered -deposits in banks or investments in shares and securities. Lord 
Simon L.C. emphasized the universally recognised rule that the duty of the 
Court was to find out what was the intention of the testator in using the 
expression found in the will, having regard to the words used by him. Lord 
Simon further observed that the duty of the Court, in the case of an ordinary 
English word, which has several quite ugual meanings, which differ from one 
another is not to assume that one out of several meanings holds the field as 
the correct, Meaning until it is ousted* by some other meaning regarded 
as “non legal”, but to ascertain without prejudice as between various usual 
G meanings which is the correct interpretation in the particular document. In 
dealing with the word before him he further observed as follows (p. 412) :— 
e “= . As I have alrddy said the word ‘monty’ has more than one meaning, 
and it is, in my opinion, a mistake to pick out One interpretation of the word and 
to call it the ‘legal’ meaning or the ‘strict legal’ meaning as if it had some superior 
right to prevail over another equally usual and not illegitimate meaning. The 
context in which the word is used ia, of course, a main guide to its interpretation, 
but it ie one thing to say that the word must be treated as having one particular 
meaning unless the context overrules that interpretation in favour of another, and 
. another thing to say that ‘money’, ‘since it is a word of several possible meanings, 
must be construed in a will in gpcordance with what appears to be its meaning 


1 [1943] A. C 399, 
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in that document without any presumption that it bears obe meaning rather than 0. C.J. 


another.” n : f 1943 
Bearing in mind these observatigns’ I shall mow proceed to consider the | ‘ 


construttion of cl. (3)(4)(7) which was discussed in the first instance CanoraLar 
at the bar and was relied upon at the trial. The verb ‘ “invest” is‘ stated . r. 
in Wharton's Law Lexicon to mean, “ to lay out money,” A similar meaning SCINDIA 
is found also in Webster's Extglish Dictionary. In Murray's Oxford Dic-`GATroN Co, 
tionary several meanings are given in respect of this word. One of them Lm. 
is “to employ (money) in the purchase of anything from which interest or oe 


profit is expected ; now,-esp., in the of property, stocks, shares, etc. Home j: 
in order to hold these for the sake o interest, dividend, or profits accruing 
from them”, °° 


In the trial Court the leamed Judge held that if a person bought com- 
modities with the hope of making profits, by sale of those Commodities at 
a later stage, it would be as much an investment as investing money in 
shares and securities merely for the purpese of earning dividends or interest. 
Tt was strongly urged before us that thig view of the learned: Judge cannot 
be supported in view of what was stated by the defendants in fheir writteg 
atatement.: It wag pointed out that the defendants themselves had repuđi- 
ated the su that gold and silver was purchased with a view to make 
profits. It was therefore argued that*even according to this definition, which 
waa accepted by the trial Court, the defegdaste’ Contention must fail. ~ 

In the various illustrations given in Murray’@ Dictionary, after the above- 
quoted meaning of the word, one is if these- terms : “tg invest capital means 
to turn circulating into fixed capital or leas durable into’ more durable capi- 
tal”. Moreover in addition to the above-quoted meaning the following 
meaning is also given to the word: “to make an investment: to invest 
capital (collq.) to lay out money, to make a purchase”. That meaning of 
the word corresponds to what is found in Wharton and Webster. On be- 
half of the plaintiff it was argued that the idea of investment must carry 
with it the capacity to produce intereat,, profit or dividend, and in that con- ~ 
nection Wragg, In re: Wragg v. Palmer! was relied upon. That was a case 
of construction of a will. By cl 10 the trustees were ‘authorised to invest 
any money-forming part of the trust estate in such stocks, funda, shares and 
securities or other investments of whatsoever nature and wheresgever as his 
trustees in their absolute and uficontrolled discretion thought fit with the 
like power of varying such investments tosthe intent that his trustees should 
have the same full and unrestricted powers bf investment and” transposing 
investments as though they were absolutely entitled therego benefieially. The 
question before the Court was whether under this clause the trustees had 
power to invest in the purchase of real estate. In discussing the effect of 
the claise Lawrence t, as he then was, observed as follows (p. 64) :— 

. Without attempting to give an exhaustive definition-of the words ‘ ‘invest * 
and “ investment” I think that the verb ‘to invest’ when used in an investment 
clause may fely be said to include as one of its meanings “to apply money in ` 
the purchas of some property from which interest or profit Js expected and which ê 
a tsi a an a a a Mae 

. ae a 
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STEAM NAVI- 
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O.C. J. yield™; whilst the noun “investment” when used in such a clause may safely 


1943 be said to include as one of its meanings ‘the property in the purchase of which 
ean the money has been sa, applied’...” & 


WAMANLAL The learned Judge then proceeded to didcuse the contingencies in which the 
CHHOTALAL word “investment” may be limited by “context to investment in stocks, 
ean shares and securities. ‘But be observed that when no reason was given for 
Sram Navi Such restricted meaning, it included real tstafe as an investment. I! do not 
“aation Co., think these observations help the plaintiff because in that case the Court 
LTD. had to consider whether the werds “investment” or “invest” excluded the 
Kania J purchase of real property, and the Court was not concerned with the question 
whether purchase of something whiff id not yield interest or dividend or 
préat was an investment at all. Ig must be pointed out that the attempt 

was to give an inclusive definition and not an exhaustive one. 

Tt was contended that if money wes kept with a banker, it was not an 
investment as “ordjnarily understood. For this the plaintiff relied on the 
statement in Halsbury’s Laws of England (Hailsham Edition), Vol. XXXIV, 
p 250, In the note three cases are chéd, viz. Perpetual Executors and Trustees 
Association of Austratia v. Swang Price, In re: Price v. Newton,? and 
Lewis's Will Trusts, In re O'Sullivan v. Robbins’ In re Sutilow : Smith v. 
Stidlow* was also relied upon to show that money left on c§il by an employee 
with his employer before his death wag not considered an investment in his 
will, when the employee died while in service. I do not propose to examine 
the cases in detail betause in reSpett of wills it is recognised that tit context 
is the principal thing te be looked into, and ideas about the meaning of the 
word “money” will have to be reviewed in the light of the judgment in 
Perrin v. Morgan. ' must, however, point out that in Price v. Newton the 
question whether interest was paid by the bank or not was considered im- 
material to decide the c&nstruction? In O'Sullivan v. Robbins Bennett J. 
had occ&sion to consider a clause in a will whereby the testator bequeathed 
certain securities “(or the investments representing the same at my death 
if they shall have been converted into other holdings)” to the plaintiff upon ` 
trust for the begefit of a cousin for life. One of the named securities was 
‘vTedeemed during the testator’s lifetime, and he placed the sum so received 

; together with other Toney on a deposit account with his bank and with the 
Army and Navy Stores, Ltd. The question arose about the ademption of 
the bequest and the contention was negatived. It was held that money on 
deposit account may be, ah investment. I have referred to this case because 

it is the’ latest dealing with the wdrd “ investment”. 

Turning next>to the clause in question I must observe that I am not con- 

< cerned with’ any general interpretation of the objects of this company. My 
observations in this case are limited to thé question whether the individual 
transaction challenged in the plaint and effected under the circumstances 
mentioned in the written statement, and which do not appear to be disputed 
on the record, was ultra vires or not. The clause empowers the surplus 
money of the company to be lent with or without security. It also autho- 
‘ ‘rises the investment of the money of the company “in such manner (other 
1 [1898] A. C. 763. ry 3 [1987] 1 Ch. 118 
2 [1905] 2 Ch. 55, 4 [1914] W. N. 424, 
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than in the purchase of the shares of this company) as the directors think 0. C. J. 
fit”. On a plain reading of this clause it i€ therefore clear that it does not 1943 
restrict the power of the company to Utilise money, as indicated therein, for = ~~ 
any limited period. In other words there is no limit of time put on the way RAMANLAL 
the company’s money may be kept by the director’. It also does not in a. 
terms mention interest or préfits. eIn my opinion, the word ‘ ‘invest”” used SCINDIA 


therein is not necessarily to be‘read With any restricted meaning. It is cap- STEAM NavI- 


able of being read, as stated in Whartod, viz, to lay gut money. It is ane of E 
the meanings given in Murray also: Under the cirgumstances, to quote the  ___ 
words of Lord Simon it is wrong jpeqall one meaning as legitimate and Kawa J. 
another illegitimate. I have already pointed out that although this is a =o 
document which may be assumed to Be prepared by lawyers, it has to be 
referred to and used by businesamen who will have occasion to deal with 

the company. If the words are deliberately used in a. general Way, a busines- 
man will-be entitled to assume that there was no limitation to the meaning 

of that word and would be entitléd to-act on that assumption. As pointed 

out in Palmer that is a legitimate use which a businessman may make of 
the memorandum, and if that is a reehonably proper view to tāke, it is im- 
proper for the when reviewing the transaction _ already effected by a 
company to hold t it has a restricted meaning, which it does not necessarily 
import. In my opinion in the conteft in which it is used the word “ invest” 

is wide enough to cover the transaction igrpugned in this case. The directors 
have stated that their only idea_was to keep the money of the company 
safe Ido not think that the word “invest” necessarily means 
“conversion of money into something which must yield a retum ”. That 
would permit a company to buy shares of a worthless company: which has 
never paid any dividend and which hag no prospect of paying one, in pre- 
ference to converting the money into something which is considered certain to 
appreciate in capital value in any event. ‘The illustration given in Murray's 
Dictionary ‘in my opinion’ very appropriately shows the meaning to be 
attached to the word “invest”. “Money” as ordinarily understood would 

be currency notes or coins. If deposited in a bank in a° current or fixed 
deposit account, in law, the transaction” would be a lean. ‘It still remains: 
money, i.e. the value is not likely tg fluctuate. When it is returned, it is 
again similar currency notes or coins of the same value. The illustration 
shows that “ invest” means the loss ‘of the fluid character of money by the 
substituted thing possessing a fixity or dugable character, while it lasts. From 
that point of view conversion of money into» Government Promissory Notes, 
treasury bonds, shares, or immoveable property will be investment, because 

the converted thing ceases to be, money which can pase from hand to hbd * 
without changing its value. The value thereof must vary according to the 

law of supply and demand. It has ceased to be fluid and has acquired a > 
fixed or durable nature, while it retains the character of such property. The 
expreasions investment in land, or investment in jewellery are common in 
India. If that is the correct view, the purchase of bullion ig equally covered 

in the same way, and sb long as gold and|or silver remain as such, they have 

a value in terms of money which ia varying. When sold it will again acquire 

the character of money. Till it remains in the shape of bullion it is invested. 
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O.¢.J. On these grounds, therefore, in my, opinion, the transaction-under the circum- 
1948 slanes is covered by cl. (3) ¢h) (7). There appears some .force in- the 
en ae Plaintiffs contention that, having regardeto the admission of the defendants 
Cunoratan ™ their written statement, the consideration that bullion was purchased with 
a view to make a profit must be excluded, “Lf, however, the purchase was 


SoINDIA made to prevent cepreniaecn, it may be wonsiflered as made to prevent loss 
STEAM NAVI- of capital. 


a | os Even if a different view is taken, the defendante can rely on the oiher sub- 


— clauses of clause 3, and gn particular on sub-<L (g). It permits the company 
Kania] to ‘acquire and deal’ with .... “ 63) plant, machinery, personal estate and 
Pe effects,” The preceding eub-cl, (2). permits the acquisition of and dealing 
z with lands, buildings, etc. These tw sub-clauses give power to the company 
to acquire all property, because they opver all kinds of moveable and immove- 
able property?* The last sub-clause of cl. (g) deals with shares and stocke 
-of particular comphnies only. It was argued that this clause does rot permit 
a purchase and ‘sale, and cl. 3(c) deals wifh that case That clause provides 

“to buy, sell, prepare for market and deal in coal, timber, live-stock, meat. .. 
~ In my opinton, cl. (e) is not applickble in this particular case. If it was 
i cOntended that the company wanted “to deal in” clause may 
- have to be considered: The words “deal in -suggest a Cine ae 
actions and not a stray transaction. ‘In this case the defendants do not 
còntend that the company has thought of doing business in bullion and there- 
fore that contingency need .net be comsidered. An individual stray transac- 
tion of acquisition is covered by sub-cf (g) and the words personal estate 
andl effects, in my opinjon, are wide enough to cover bullion. It is well-known 
that in the personal effects of a man dying in India gold and/or silver is 
generally found to be hisepersonal property and therefore gold and/or silver 
is legitimately included in the. worde “personal estates and effects.” 
When the suit was filed the company had only purchased gold and silver. 
It had therefore only acquired bullion at ‘the time. The sale was afterwards. 
- Even if the sale was made before the suit was filed, the words “ deal with” are . 
. appropriate to cbver the sale in a particular stray transaction. I -therefore 
think thaf, in any event, cl. (3) (gf (3) defeats the plaintiff's contention that 
the transaction in question, effected unger the circumstances of the case, was 

ultra vires. „Tht appeal must therefore fail. 

Tt was argued on behalf of the plaintiff that in the trial Court the learned 
Judge took a vicw whith is not upheld and the defendants did not rely on 
~ ls (3) (g) (3) in support of their contention, and therefore they should get 
- some relief or Costs. I do not think that argument can prevail in this case. 
= Although the plaintiff fited this as a represgntative suit it is not shown that 
. any other: shareholders support the plaintiffs contention, The plaintiff 
“ also.did not come merely for the construction of a particular clause of 
the memorandum but he charged the’directors with negligence and breach of 
trust. If the plaintiffs intention was merely ‘to obtain from the Court 
opinion about the construction of a doubtful clause,-it was open to him 
to file a friendly suit, and it was not necessary for him to make such charges. 


a -By making these charges he converted the suit into a hostile litigation, and 


lf. he fails, he must pay the usual penalty of failure in a litigation. The 
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contention -that the defendants had not relied on clause (3) (g) (3) has no 0.C.J. 
substance because the plaintiff had come: tẹ Court to challenge the transac- 1943 
tion and the defendants were entitled to rely*on any - ‘claijse in the memo- “7 
randum, If in the trial Court the learned Judge rejected the plaintiffs con- mamara 
tention on the only clause on which he challenged thè transaction, it does not > p, 
mean that the defendants hati noterelied on the other sub-clauses, particularly SCINDIA 
when the plaintiff himself had’ quot the whole clause in the plaint. In my STEAM Navi- 
opinion, therefore, the plaintiff having eee ee 
must be dismissed with costa. f e 2 7 
Appeal dismissed. Kania J. s 
Attorneys for appellant : Dubask È | Co D ° 
Attorneys for réspondents : ‘Payne &°Co. 


Here Sir Leonard Stone, Kt., Chief fail and Mr., Justice Kania. 





ABRAHAM EZRA ISSAC MANSOOR - ura -1943 
v. E . . p —~ 
ABDUL LAPIE USMAN.* g . - November 9. 


Transjer of Prop y Act (IV of 1882), Secs. 60, 69 and §7—Martgage—Power of 
sale in mortgagd deed—Mortgagee taking possession of mortgaged property 
under power of sale—Agreement -if sell property by mortgagee to third person 
—Mortgagor's right to redeem—Indian, Registration Act (XVI of 1908), Sec. 

. 27—Specific Relief Act (I of 1877) Ste. 12. o 
Where a mortgagee takes pospssign of the mortgaged property in exer- 
cise’ of the power of sale given?to him under the“deéð pf mortgage and enters 
into an agreement of sale of the-property with a third party, the right of re- 
Se Re a a ee ee ene eee 
mortgage at any time before-the. sale ts completed. 
Waring (Lord) v. -London and Manchester ene Co.1, referred to, 


SUIT to redeerh mortgage. 

On October 2, 1934, Abdul Latiff (plaintiff) monad hie DORE 
Bombay to Govar Poonsey and Gangji: Pooosey to secure a aim of Rs, 20,000. 
-On October 30, 1934, the plaintiff again mortgaged. the properties to one 
Mohanlal Hemchand by way of second mortgage to secure a sum of Rs. 
5,000. On February 7, 1936, by a-deed of transfer of mortgage Govar Poon- 
sey and Gangji Poonsey transferred the mortgage to Abraham Esta (defendant ` 
No. 1). On February 7, 1936, the plaintiff crtated another mortgage in 
. favour of defendant No. 1 to secure a futher sum of Re 8,241, By a deed 
of transfer dated March 16, 1936, Mohanlal Hemchand transferred the second 
mortgage in-his favour’to defendant No. 1. All the deeds of mortgage con- ` z 
tained the usual clause enfitling*the mertgagee to sell the properties without 
reference tothe Court in case of default by the mortgagor to make payment 
on due date. As a result of the afowmentioned mortgages and deeds and 
transfer of mortgages, defendant No. ] became the mortgage -and the 
a ee ae ee 
Rs. 35,000. ` : 

*0.C.J. -Appeal No. 90 of 191 <4» [1985] Ch. 310, 

Suit No. 696 of 1943. ee Pada. . 8h as 
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The due date of the mortgage expired in June 1938 and, according to the 
plaintiff, the mortgagee went imto possession in June 1938. On April 26, 
1943, defendant No. 1 intimated t® the plaintiff that on February 9, 
1943, he had agreed to sell to one Abdul Mahomed Alibhoy the mortgaged 
properties for Rs. 48,080. 

On May 24, 1943; the plaintiff filed æ suit” to restrain defendant No. 1 
from selling the properties to Abdul M:thomedi Alibhoy and also for redemp- 
tion of the mortgaged properties 

Defendant No. 1 contended “that by reason of the default on the part 
of the plaintiff be became entitled te *eyercise the power of sale given to him 
urfder the deed of mortgage, that im entering into the agreement for sale 
he had exercised the power of gale, ‘and that the plaintiff was not entitled 
to redeem ; ee ee ea eee 
the defendant. ° i 

After the suit, was’ filed, a notice of motjon was taken out by the plaintiff 
on May 25, 1943, for restraining tHe defendant from selling the properties 


.to Abdul Mahomed Alibhoy, anfleoy that motion an order was made by 
- Blagden J. that if the plaintiff brought into Court to the cpedit of the suit 


the sum of Rs. 47,500 by July 3, 19438, then defendant gNo. 1 was to be 
restrained from selling the properties to the intending purchaser. The plaint- 
iff, pursuant to this order, brought into Court the sum of Rs. 47,500. 

CHAcLA J. [After stating, the facts of the case as above, the Judgment 
proceeded] :—-The issu raised by Mr. Amin raises a very interesting point 
which, as far as I hayé been told at the bar, has not been covered by any autho- 
rity, and the point shortly put is this : whether after a mortgagee in the exercise 
or the purported exercise of his power of sale enters into an agreement for 
sale with an intending purchaser, the mortgagor has the tight to redeem 
the property. According to Mr. Amin, the equity of redemption of the 
mortgagor is extinguished: as soon as the mortgagee in the purported exercise 
of his power of sale enters into an agreement of sale with an intending 
purchaser. Theedeed of mortgage contains the „usual clause conferring upon 
the mortgagee the power of sale which he could exercise under certain 
eventualities, and for the purposes of this issue I will assume that the power 
of sale was rightly exercised by the ‘mortgagee. Mr. Amin’s contention is 
that once tht mortgagee exercises his power of sale and enters into the agree- 
ment of sale, under s. 69, sub-a. (3), of the Transfer of Property Act, 1882, 
that agreement of sale cannot be impeached and the only right that the 
mortgagor hase in damages against the mortgagee. Section 60 of the Act 
deals with ‘the right of the mortgagor to redeem the mortgaged property, 
and it specifically provides that at ‘any tithe after the principal money has 
become due, the mortgagor has a right, on payment or tender, at a proper 
time and place, of the mortgage-meney, to redeem the property, provided 
that the. right conferred by this section has not been extinguished by act 
of the parties or by decree of a Court. In this case there is no question 
of a decree of the Court, and, therefore, the question is whether the right 
to redeem has been extinguished by act of the parties. Undoubtedly if the 
mortgagor conferred a power of sale upon the mortgagee, and by exercising 
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the power of sale the equity of redemptions was extinguished, then it would 
be by an act of the parties. Therefore the question for determination is 
whether merely because an agreement for sale has been entered into pursuant 
to the power given to the mortgagor by the mortgagee in the deed of mort- 
gage the equity of redemption is extinguished and the mortgagor is no longer 
entitled to redeem the property. Séction 69, subs. (3), of the Transfer 
of Property Act, provides that when a sale has been made in professed 
exercise of the power’ of sale, the title of the*purchaser shall not be impeach- 
able, and the only right that a mortgagor would have is a right for damages > 
against the person exercising the poler. Can it be said in this case when 


the mortgagee hag éntered into an agement for sale that a sale has been. 


made as contemplated by s. 69, sub-s. £3) of the Transfer of Property Act? 
If a sale had bees made, Mr. Amin®is quite right in conteading that the 
only right that would be left to the mortgagor is to sue» the mortgagee for 
damages. “Sale” has been defined in a 54 of the Trgnafer of Property 
Act, and that section defines it as a transfer of ownership in exchange for 
a price paid or promised or part-paideaad part-promised ; and that section 
furthes provi the eale of an immoveable property can only be madè 


by a registered That section further defines a' “contract for’ 


sale” as a contract that a sale of sych property shall take place on terms 
settled between the parties ; it does not, of iteelf, create any interest in or 
charge on such property. Therefore, when’ the mortgagee entered into a 
contract for sale with regard to this, property with the intending purchaser, 
no sale was made aa required by sub-s. (3) of a 69 of the Transfer of Pro- 
perty Act. The intending purchaser acquired no interest in the mortgaged 
property. There was no conveyance as required by law of the equity of 
redemption from the mortgagor to the purchaser ahd the equity of redemp- 
tion still remained in the mortgagor. If the equity of redemption still re- 
mained in the mortgagor notwithstanding the contract for eale, there can 
be no doubt that the mortgagor would have the right to redeem on the tender 
of the amount due under the mortgage deed. 

Now: (ould at the setae question frome ancther-polnof ‘view, De qies 
tion that arises is whether, on the execution of the cdatract for sale, the 
status of the parties, namely, the platntiff and the defendant, was in any 
way affected; whether they still confinued to be the mortgagor and the 
mortgagee ; or whether they had ceased to have that relationship as soon 
as the contract for sale was executed. I ¢hink it is clear that till the sale 
was made by a registered instrument as required by the Transter of Pro- 
perty Act the plaintiff continued fo remain the mortgagog and thë defendant 
continued to remain the mortgagee; and if that relationship subsisted bet- 
ween the parties, under s. 60 of the Transfer of Property Act the mortgagor 
had the right to redeent on his tendering the requisite amount. 

In this case, aa I have stated earlier, the ‘mortgagor has tendered an 
amount which, even according to the mortgagee, is the correct amount as 
due at the foot of the mortgage and, therefore, I hold that a decree for 
redemption must go in favour of the plaintif. Of course the plaintiff dis- 
putes the correctness of the amount, namely, Rs. 47,500, and his case is 
that much less than that amount is due by him to the mortgagee, deferflant 
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No. 1. As J have pointed out, defendant No. 1 has been a mortgagee in 
possession since June 1938 and he isdiable to account on the footing of a 
mortgagee in posession, Therefore, altfough I am passing a redemption 
decree, there will still have to be a refererice to the Commissioner to aacer- 
tain what is the actual amount due by the plaintiff to defendant No. 1; 
and in this reference defendant No. 4 Will have to bring in accounts as 
mortgagee in possession. On the amount being ascertained, defendant No. 1 
will be entitled to wifhdraw érom the amount deposited in Court such 
amount as is found due*to him on the reference to the Commissioner. 

Defendant No. 1 appealed. ane 

Sir Jamshedji Kanga, with N. H° Bhagwati and S, A. Desai, for the ap- 
pellant. . k ae 

M. C. Setalvad and H. G. Mahimtura, for the respondent. 


STONE C. J.. By reason of the tranagctions mentioned by Mr. Justice 
Chagla in his judgment dated July 15, 1943, the defendant, who ia the ap- 
pellant in {His Court, is the mottgagee of certain property of the plaintiff 
Yor securing a principal sum of Rs, 35,000. His power of saje having arisen, 
the appellant purported to exercise it by entering into a congfact for sale of the 
property. to one Abdul Mahomed Allibhoy. In the Court below it was assumed 
that the power of sale was rightly exercised, and that the only issue to be dealt 
with—and which we’have to đeal with in this Court—is whether, after the 
appellant as mortgageeshad exercised Ris power of sale, by entering into a con- 
tract : the mortgagos still has a right ‘to redeem. If he has euch a right to 
redeem before fhe conveyance is executed ; then the respondent has exercised 
it : since pursuant to the order of Mr. Justice Blagden made on May 25, 
1943, he brought into Cofirt a sum ef Re, 47,500, which was the term imposed 
by the learned Judge for granting the interim injunction restraining the ap- 
pellant from proceeding with the sale. Before turning to the relevant sec- 
tions of the Transfer of Property Act, 1882, it is necessary to observe that 
the law of India does not recognise equitable estates in immoveable pro- 
perties; so that a contract for „sale confers no equitable interest in the 
property on the pifrchaser. The relevant sections are es. 60 and 69. Sec- 
tion 60 deals with the right to redeam and provides that at any time after 
the principal money has become due the mortgagor has a right, on pay- 
ment or tender, as therein mentioned, of the mortgage money, to require 
the mortgagee to retransfer his interest : provided that the right conferred 
by the section had not been éxtinguished inter alia by the act of the parties. 
Section 69° confers gn the mortgagee ihe power of sale on default of payment 
by the mortgagor without the inteyventiog of the Court in the cases therein 
mentioned, and under sub-s. (c), it ig provided that where a power of eale 
without the intervention of the Court ia expressly conferred on the mortgagee 
by the mortgage deed and the mortgaged property or any part thereof was 
on the date of the execution of the mortgage deed situated in ... There 
follows a list of towns : one of them being this city. 

The. question raised in this appeal is as to the joint effect of these two 
sections ‘and can be put as follows: viz. Whether the case comes within 


.the*proviso, ie. whether the right to redeem has been extinguished by the 
Ld 
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act of the parties. We have been referred fo the case of Waring (Lord) v. 
London and Manchester Assurance Cot At.p. 317 the late Mr. Justice 
Crossman says this : 

“Counsel for the plaintiff, sho Haas amied ths case’ micas “excellently: ihti 
that, notwithstanding that the company exercised its power of sale by entering 
into the contract, the plaintiffs equity of redemption has not been extinguished, 
as there has been no completion by conveyance, and that, pending completion, 
the plaintiff is still entitled to redeem, that ig to have the property reconveyed 
to him on payment of principal, interest, and costs, Counsel is relying, to some 
extent, on the provisions of the Law gf Property Act, 1925, which creates a 
statutory power of sale. In my judgrMent, a 101 of that Act, which gives tp a 
mortgagee power to sell the mortgaged property, ia perfectly clear, and means 
that the mortgagee has power to sell out and out, by private contract or by 
auction, and subsequently to complete by conveyance ; ‘ 

In my judgment in India aft unregistered contract of sale is ‘not a sale “ out 
and out.” Section 54 of the Transfer of Property Act defines sale as a 
transfer of ownership in exchange for à price paid, and such transfer, in 
the case of tangible immoveable property, of the value of one hundred rupees 
and upwards, can be made only by à registered instrument. “The English 
case 18 no douDya useful guide; but it is not decjsive of. the issue. In 
England a purchaser from a mortgagee gets an equitable interest in the 
property and therefore it becomes a“question of competing equities, and the 
Court will not assist the mortgagor by grartting’ him ® remedy unless there 
is corruption or collusion on the part* of the fnortgagee. In India the case 
ia quite different. In the first plach, as I have alreagly stated, there is, no 
equity or right in the property created in. favour of thé preposed purchaser 
by the mere contract between the mortgagee and the proposed purchaser 
and therefore the whole position is regulated by statute. The material words 
in s. 60 being : “has not been extinguished by the act of the parties”. No 
doubt that includes a combination of acts. Such acts in this case would 
be (1) the creation by the parties of the power of sale in the deed of mort- 
gage, (2) the default of the mortgagor in making payment and (3) the 
contract of sale executed by the mortgagee. Taken together can it be said 
that these acta have extinguished the equitable right of*redemption. I can- 
not see how the equity of redemptionecan be extinguished unless some other 
equity or right is set up or accelerated. The scheme of the ,Transfer of 
Property Act is supplemented by the Indian Registration Act, 1908. I have 
already referred to the definition of “sgle” in s. 54 of the Transfer of 
Property Act Section 17 of the Indian Registration Act provities that the 
“following documents shall be registered, if the property to "which they re- 
late is situate in a district in whjch, and if they have been executed on or 
after the date on which” the various Acts therein stated came into force. 
Sub-s. (b) is as follows : 

“other non-testamentary instruments which purport or operate to create, declare, 
assign, limit or extinguish, whether in present or in future, any right, title ot 


interest, whether vested or contingent, of the value of one hundred rupees and 
upwards, to or in immoveable property ;’ 


In this case the contract for sale which is adnfitted to be in respect of pro- 
1 [1985] Ch. 310, o 
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perty of the value of more than a hundred rupees, has not been registered, 
and it cannot in my judgment extinguish the equity of redemption. No 
case has been found in the books in which any purchaser from a mortgagee 
in this country has ever attempted to institute an action of epecific perfor- 
mance, Specific performance is dealt with in,s. 12 of the Specific Relief 
Act, 1877. The section gives the Court a wide discretion to grant or with- 
hold specific performance. In my judgment in the case of a contract by a 
mortgagee with an intending ptrchaser which does not extinguish the right 
to redeem the Court will not exercise its discretion in favour of a pur- 
chaser by granting him specific performfnce : but different considerations ap- 
ply in cases in which the sale has begn made by registered instrument. The 
P Judge in Court below has put, it in this way (p. 161 ante): 

I think ifea clear that till the sfe wha made by a registered instrument 
oe oe A 
the mortgagor and the defendant continued tq remain the mortgagee ; and if that 
relationship subsisté between the petties, under s. 60 of the Transfer of Pro- 
perty Act the. mortgagor had the right to redeem on his tendering the requisite 
| agree with that statement of the eared Judge, In my gation the appeal 
must be dismissed with costs. . 

. KANILA J. The only point which was Argued before the trial Court and bere 
is, whether the right to redeem? giyen to the mortgagor under s. 60 of the 
Transfer of Property Act, canle to an @nd when a mortgagee, having a power 
to gell on default of the mortgagor, as Provided in the mortgage deed, enters 
into a contract to séll the property in the purported exercise of that power. 
The argument on behalf of the appellant is that without a conveyance being 
executed the right of redemption would come to an.end. A conveyance only 
carries out the contract, and therefore when a contract is made the parties 
are bound by it, and the fact that the conveyance has not been executed is’ 
immaterial. It was contended that in entering into a contract for sale, when 
the power to sell was given to the mortgagee in the mortgage deed, the mort- 
gagee acted as the agent of the mortgagor. In support of this contention it 
was pointed out thaf*on sale the interest of both the mortgagor and the mort- 
gagee passed to the purchaser and therefore the contract of sale must be also 
to sell the interest of the mortgagor and the mortgagee. The mortgagee alone 
having entered into such @ contract the power must be considered as consti- 
tuting the mortgagee an agent of the mortgagor to sell. It was argued that, 
if 30, the agent having exercised the authority, it was not open to the principal 
to resile frd the pqgition and the contract of sale must be carried out. 

In my opinion while conceding that whateis sold by the conveyance is what 
is contracted to be sold, it does not mean that in exercising the power of sale 
the mortgagee acts as the agent of the mortgagor. The mortgagee exercises 
his right under a totally superior claim, which is not under the mortgagor but 
against him. Indeed in most cases the sale is against the mortgagor's wishes. 
If the position of agency were accepted, a difficult question may arise if the 
mortgagor countermanded the authority of the mortgagee to sell before the 
contract of sale was made. No authority is cited to support the contention 
that fn entering into the contract of sale the mortgagee acts as the agent of 
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the mortgagor and in my opinion the position is not correct. 

The question therefore is that when there's a contract of sale entered into 
by a mortgagee in the purported exercise of the power whether the equity of 
redemption is extinguished, as mentioned in s, 60 of the Transfer of Property 
Act. Now, the equity of redemption can be extinguished by the act of the 
parties or by a decree of the Couri. (There is no question of a decree of the 
Court in this matter, and therefore’ the appellant must rely on the words 
“by the act of the parties” to support his contentian. In the present case 
the only act relied upon ie the contract of tale I am unable to consider 
that act as the act of the ‘parties’, Tè is an act of the mortgagee alone. 
Secondly that act, i.e. entering into “the contract of sale by itself, does fot 
extinguish the right of redemption. A®contract of gale, as defined by s. 54 
of the Transfer of Property Act, does aot create any interest ip the property 
in the purchaser. It ia only a personal contract between the Berson contract- 
ing to sell and the person contracting to buy. This distinction is material 
to be borne in mind in considering*°Waring (Lord) v. Lond8n'and Manchester 
Assurance Co.,* which was strongly reliedeupon by the appellant. In that 
case the Court considered the arguments ‘advanced in this case én behalf of 
the re&pondent, . about the right to redeem continuing til] the sale was 
completed and EE right to redeem not being extinguished on a 
contract of sale only. These arguments were negatived in that case on the 
fundamental difference between English apd indian law viz. that in England 
on a contract of gale the equitable estate passed to the purchaser and on 
execution of the conveyance only the legal estate passed. That view of the 
conveyance is not permitted in India, because according*to the definition "of 
sale in s. 54 on a contract of sale no interest in the property passes. It is 
only on execution of the conveyance that the ownership passes from one 
party to another. The previous documents do not transfer any interest in 
the property. It may also be noted that if the extinguishment of the right to 
redeem is by a document, the same will require registration under s. 17 of the 
Indian Registration Act. I do not know how, without a transfer of the 
mortgagor's interest by a written registered instrument or by dperation of law 
or by adverse possession, the right could” be extinguished. The analogy of 
English law is therefore inapplicable. , 

Tt was next contended that s. 60 should be read as supplemented by s. 69. 
I do not think there is any objection’ to reading the two sections together. 
I do not however see any justification for adding in the proviso to s. 60 the 
following words : “and if the property is nob contracted to be Bold by the 
mortgagee in the purported exercise of the power of sale”. Tf the Legiala- 
ture intended to do so, that could have been done. Indeed reading 8. 69(3) 
I think it is perfectly clear that it is only on a sale, (as contrasted with the 
purported exercise of the power of eale) that the title of the purchaser becomes 
complete and the sole right of the aggrieved party is thereafter in damages 
only. Till that stage is reached the Legislature has, in my opinion, deliberately 
refrained from providing that the mortgagor’s right to redeem came to an end. 
The conclusion of the learned trial Judge on the construction of a. 60 and 
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s. 69, that the right to redeem does not come to an end on the mortgagee 
purporting to exercise his power bf and that that right comes to an end 
only when the conveyance is éxecuted, m my opinion, is correct. The appeal 
therefore fails and is dismissed. . 
° Appeal dismissed. 
Attorneys for appellant : Pathare & Liledhare 
Attorneys for respondent : Chandraseh & Co. 
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Before Mr. Justico N. J.°Q@adia and Mr. Justice Lokur. 
EMPEROR 
We”. œ 
"BANAPPA KALLAPPA AJAWAN.* 


Practice —Criminal—Case and counter case—Trial by same Judge. 
Where, there is a fight betwe&n two rival factions which gives rise to com- 
e plaint and counter complaint, the most desirable procedure is that bgth the 
cases should be trigd by the game Judge, though with di t assessors and 
juries, The first case should be tried to a conclusion the verdict of the 
jury or the opinion of the assessors thken. The Judge, however, should post- 
pone judgment in hat case till has heard the second case to a conclusion, 
and he should then pronounce judgments separately in each case, Hê is bound 
to confine his judgment in each case tẹ the evidence led in that particular case 
* and is not at likefty to use the evidence in one case for the purpose of the 
judgment in the other case and to allow his findings in one case to be influen- 
ced in any manner to the prejudice of the accused by the views which he may 
have formed in the otMer case. It is obviously necessary in such case that he 
should try the two cases in quick succession one after the other. In cases of 
difficulty, however, it is open to the Judge to get the second case transferred, 
Krishna Pannadi v. Emperor1, Lakshminarayan vy. Suryanarayana?, and 
Ujagar Singh v. Emperor®, followed. 
s Madat Khan v. Emperort, referred to. 


THE facts appear sufficiently from the judgment, 


H. C. Coyajee, with D. R. Manerikbr, for the accused. 
B. G. Rao, Government Pleader, for, the Crown. 


N. J. Wapa J. ‘he five appellants in this case were charged under 
ea. 148, 326 and 307 read with, s. [49 of the Indian Penal Code for having on 
September 8, 4942, been members of an unlawful assembly, the common ob- 
ject of which was @o commit murderous assault on Yellappa, Basalingaya, 
Bhimarai and Iraya Shivaya, with having ‘committed a riot in prosecution of 
this common object being armed with axes and scythes, and with having volun- 
tarily caused grievous hurt to Yellappa and others. Accused No. 1 Banappa 
was also charged with having attempted to commit murder by firing a gun at 


* Criminal Appeal No. 280 of 1943, 1 [1930] A. L R. Mad 190. 
from conviction and sentence passed 2 [1992] A. I. R. Mad. 502. 
by A. K. Phadkar, Sessions Jutlge at 3 [1936] A. I. R Lah 356. 
Belgaum, 4 (1926) 29 Bom, L, R, 784, P.C, 
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Yellappa and others and with having thereby committed an offence under A.Cr. J. 
s. 307, Indian Penal Code, and the other accused with having committed an 1943 

offence under s. 307 read with s. 149 of the Indian Penal Code, Accused fares 
No, 1 was further charged under 8° 19(¢) of the Indian Arms Act for having a 

been in possession of a gun without a license. The jury by a majority of Banappa 
four to one found all the accused not guilty of rioting or of causing grievous KALLAPPA 
hurt. They also found accused NO. A not guilty under 8. 19(e) of the Indian 
Arms Act. The assessors were of opinion that the offence under s. 307 read 
with s 149 had also not been proved against arfy of the accused. The 
learned Sessions Judge was of opinion that the verditt of the jury with regard 
to the charges under ss, 148 and 326ewffM s. 149 of the Indian Pena! Code and 
under s. 19(¢)! of the Indian Arms Act, was manifestly perverse and against 
the weight of the evidence, but as he differed from the verdict of the assessors 
with regard to the charge under æ. $7 and convicted accugad No. 1 under 
s. 308 and accused Nos. 2 fb 5 under s. 308 read with g 149 of the Indian 
Penal Code, he thought it unnepessary to make a reference to this Court 
under 8, 307 of the Code of Criminal Protedure against the verdict of the jury. 
He therefore made an order of acquittal af regards the offences: of rioting and 
causing gri hurt. e 
The decision W the learned Judge not to make a seferense to this Court 
under s. 307 of the Code of Criminal Procedure against the verdict of acquit- 
tal by the jury with regard to the charges under æ. 148 and 326 of the 
Indian Penal Code has created a difficulty ad regards te conviction of accused 
Nos. 2 to 5 under s. 308 read with s. 149 of the Indian Penal Code. The learned 
Judge very unwillingly accepted the*verdict of the jury acquitting all the ac- 
cused of rioting and of causing grievous hurt. He neveftheleas convicted 
accused No, 1 under s. 308 for having attempted to commit an offence under 
s. 304 and the remaining accused Nos. 2 to 5 under s. 308 read with a 149. 
It is difficult to see how the conviction of accused Nos. 2 to 5 can be sustain- 
ed. They have been acquitted on the charge of rioting. It must therefore 
be held that there was no unlawful assembly and no common intention on 
the part of these four accused to commit a murderous assault on Iraya or 
any body else. Section 149 could not therefore be applied to them. That 
section presupposed a finding that there was an unlawful assembly with a 
common intention to commit an offe&ce. The conviction of accused Nos. 2 
to 5 under s, 308 read with s. 149 must therefore fail in any cage. Although 
the learned Judge has referred in one part of his charge to a. 34 of the Indian 
Penal Code and has pointed out to the jusy that thaf section could be applied 
even though it bad not been specifically mentioned in the chfrge, he does 
not actually convict accused Ngs. 2 to 5 under 8. 308, read” with s, 34, but 
only under s. 308 read with s. 149, The question however is not of much 
importance on the view which we propose to take of the evidence as a whole. 
The present case is a counter case arising out of the same facts from which 
Appeal No. 181 of 1943, which we have just decided, arose, In that case 
one faction was prosecuted and convicted. The present case is against the 
rival faction. Accused No. 3 in the present case was the complainant in the 
other case, and the present complainant Iraya was accused No. 1 in that 
case. Each case was tried by a different Sefsions Judge. The trial in the 


N.J. Wadia J. 
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case against Iraya began on April 15 and was concluded on April 21, 1943. 
The trial against the accused in the present case commenced before a diffe- 
rent Judge on June 21, 1943, and waseconcluded on July 9, 1943, The pro- 
cedure which was followed in putting up fhese two cases, both ‘arising out of 
a single riot, before twp different Judges has produced somewhat startling 
results. The accused in both cases have been convicted of having used the 
same gun and of having wounded Chayappa wjth it In the other case Iraya 
"was found guilty of having shot at Chayappa with the very gun with which 
Banappa accused No. 1*in the present case has been found guilty of wound- 
ing Chayappa. Admittetily only one shot was fired at Chayappa in the 
course of the riot. The case affordd’2 #ery striking example of the difficul- 
ties which may occur where counter charges arising out of a riot are tried 
by different Judges. The Judge in the present case referred to the counter 
case in hie chazge to the jury and pdfnted out that the jury in the earlier 
case had found the prosecution witnesses in the present case guilty of rioting 
and firing a gun, but he observed that the ppinion of the jury in the earlier 
case was not in afy way binding érf the jury in the present case, and he 
thought that undue, stress had ben gid by the defence on this fact. His 
remarks may be technically correct, but it is obvious that serious dD jus- 
tice has resulted becauge of the procedure followed. One fide or the other 
has obviously been wrongly convicted of having fired at Chayappa. 

„The question of the proper procedure to be followed in such cases, where 
rival factions which héve taken fare in a riot are both prosecuted, ia one of 
considerable importance. The’ two factions must obviously be prosecuted se- 
parately, since the common intention ofeach of the two parties to the riot 
would be different arid they could not be tried in a single case. There is of 
course no objection in law to both the cases being tried by separate Judges 
with the help of separate furies or asesors, but such a procedure is always 
open to the risk of the two Courts coming to conflicting findings, and occa- 
sionally, as in the present case, it may result in very serious injustice, one 
side or the other being wrongly convicted. In our opinion the moet desir- 
able procedura in such cases would seem to be that both the cases should 
be tried by the same Judge, though with different assessors or juries. The 
first case should be fied to a conclusion and the verdict of the jury or the 
opinion of the assessors taken. But tht Judge should postpone judgment in 
that case till, he hag heard the second case to a conclusion, and he should 
then pronounce judgments separately in each case. He would of course be 
bound to confine his judgment in each case to the evidence led in that parti- 
cular case arti would not be at tiberty to use the evidence im one case for the 
purpose, of the Judgment in the other case apd to allow his findings in one 
cage to be influenced in any manner to theeprejudice of the accused by the 
views which he may have formed in the other case. It would be obvioualy 
necessary that he should try the two cases in quick succession one after 
the other. It may be that in some particular cases he might feel some 
difficulty about trying both cases, and in such a case it would always be 
open to him to get the second case transferred. No hard and fast rule can 
be laid down, and we do not suggest that the procedure which we have re- 
commended above should be invariably followed in the trial of counter cases 
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arising out of one and same riot. But normally we think that that proce- A. Cr. J. 
dure is the one least open to objection. The view which we have taken on 1943 
this point is in accord with the viewewhich was taken by the Madras High | -7 
Court in Krishna Pannadi v. Emperor. It was observed in that case that me 
caseg and counter cases should be tried in quick gucceasion by the same BANAPPA 
Judge, who ahould not pronounce judgment till the hearing of both KALLAPPA 
cases is finished. The same View Wap taken by another Judge of the Madras T 
High Court in Lakshminarayana v. Suryanarayana? A similar view was also ™ I Wadia J. 
taken by the Lahore High Court in Ujagam» Singh Ẹ. Emperors. In Madat ` 7 
Khan v. Emperor* two cass arising -out of a village faction fight were tried 
separately against members of each*fatfion by the same Sessions Judge who 
delivered a single judgment. In both cages he convicted some of the accused. 

Against these convictions appeals were preferred to the High Court of Lahore. 

The learned Judges delivered a singl€ judgment in the two gases dismissing 

both appeals and confirming’ the convictions and sentences, The matter went 

up in appeal to the Privy Council. It was observed by their Lordahipe that 

in a case of this kind it is almost imposible to keep the cases wholly separate. 

With regard to the contention on behglf.df the accused that the High Court 

in deljvering a gingle judgment had imported considerations from one case into 

the other, their ips said that to some extent that was inevitable, and 

they remarked that although technically it might have been better to keep 

the evidence entirely distinct and to have delivered two separate judgments, 

no injustice had followed from what wat dine.” It Would appear from this 

that in the opinion of their Lordship? there would bave been no objection if 

the two cases,had been separately tried by the sama Judge in the magner 
indicated by us above. ` in oe 

We have found it very difficult to understand the attitude taken up by 

the prosecution in the present case. Im the first ‘case, in which only Iraya 

and his party were prosecuted, it was alleged by the prosecution that Iraya 
had come armed with the gun (article 6 in the present case and article 11 in 

the other case) and that be had shot Chayappa with it and had also wound- 
ed Devendra. That case ended in the conviction of Iraya. We cannot ‘un- 
derstand how, after that conviction, the prosecution could have contended in 
the present case that the shot which wounded Chayapfa had been fired by 
accused No. 1 in the present case, Banappa. The attitude adopted by the 
prosecution must undoubtedly have misled the Judge and the jyry- 

[After dealing with the evidence in detail the judgment concluded :] The 

appeal is therefore allowed, the convictiens and thé sentences passed upon 

all the accused are set aside and the accused ordered to be set at”liberty. 

LJ 


Appeal allowed. 


1 [1930] A. I R. Mad. 190. . 4 (1926) 29 Bom. L. R. 784. 
2 [1992] A. L R. Mad. 502. BG 
3 [1998] A. I. R. Lah. 356 
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[On appeal from the Chief Court of Oudh at Larcknos| 
Present ` š 
LORD MACMILLAN, LORD WRIGHT, LORD PORTER, SIR GEORGE RANKIN, 
AND SIR MADHAVAN NAR. 


RAJA MOHAN *MANUCHA 
is v. 
MANZOOR AHMAD KHAN. 
Indien Contract Act (IX of 1872), Sec. 65—SCivil Procedure Code (Act V of 1908), 
Sch, HT, para, 11—Mortgaga discovergd to be void after filing of swit ta enforce 
ti—Morigagee abandoning claim on personal sovene- karar morigagee can 
Tecover loan e as matter of restitution. è + 

tn dail ome oas bus a owas ional haa AA 
gage waa void as the mortgagor, in terms of para. 11 of the Third Schedule, 
Civil Proceduire* Code, 1906, was “incompetent to mortgage” the property. 
At the hearing the mortgagee abandoned his claim on the personal covenant 
contained*in the mortgage deed. Gn ‘the question whether the mortgagee could 
recover the money advanced as a matter of restitution under of the Indian 
Contract Acf, 1872 :— 

Held, that the. mortgagee could refuse to be bound by the contract of loan 

. when the basis of the contract had gone, and that in the special circumatancea 

of the case, as tha Security was difovered to be void after the anit was insli- 
tuted, no question of -limitation arose” d that the mortgagee was entitled to 
Se ee ee OE ea oe Contract 
"Act, 1872. >» 

Babu Nisar Ahmad Khan v. Babu Raja Mohan Manucha, dannes 

Mussamat Basso Kuarev. Lala Dhym Singh Harnath Kuar v. Indar Bahadw 
Singh? Annada Mohan Roy v. Gour Moken Mulickt and Hansraj Gupta v. 
Official Liquidators, Dekra Dun-Mussoorie Electric Tramway Cot, referred to. 

The facts are stated in the judgment, 

R. F. Roxburgh K. C. and L. M. Jopling, for the appellant, 

No appearance for the respondent. 

Sir GEORGE RANKÎN. This is an appeal by the plaintiffs in a suit to en- 
force a registered mortgage dated Augfst 12, 1919, whereby a village called 
Mahona Poorab in the District of Sultgnpur in Oudh was made security for 
the sum of Rs. 10,000 with interest at nine per cent. with half-yearly rests, 
The grantor of the mortgage was Iltifat Ahmad Khan, the defendants’ father, 
and the grantee was the plairltiffe’ father Moti Lal Manucha. The deed 
contained a ‘personal sovenant to pay the injerest half-yearly and to re-pay 
the principal at the end of three yearg. Theesutt was brought in the Subordi- 
nate Judge’s Court at Sultanpur on August 9, 1934, by which time both of 
the original parties to the deed had died. The plaint sought relief, both by 
sale of the mortgaged property and by enforcement of the covenant. j 


1 (1940) L. R. 67 L A. 431, 4 (1923) L. R. 50 I A. 239, 
s. c 43 Bom. L, R 465. è s. C 25 Bom. L. R. 1269. 
2 (1888) A. 211. 5 (19%) L R 60 L A, 13, 


LRL 
3 (1982) L. R. 50 I. A 69. ° s. & 35 Bom. L. R. 319. 
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The defendants by their written statement of November 30, 1934, main- 
tained among other defences that the mortgage eued upon was void, having 
been made in circumstances which Brought imto operation para. 11 of the 
Third Schedule to the Civil Progedure Code. y 

“WW (1) AN E E E EE EE E a 
judgment-debtor’s immoveable property, or any part thereof, any of the powers or 
duties conferred or imposed on reparagraphs 1 to 10, the judgment-debtor or 
his representative in interest be incompetent to mortgage, charge, lease or alie- 
nate auch property or part except with the written permission of the Collector,...” 


The learned trial Judge sustained this contention. ` He refused the plaintiffs S” 


a money decree upon the covenanteofi®the ground that this cause of action 
had become barred by limitation. By his decree of August 2, 1935, hedis- 
missed the suit with coste. An appeal by the plaintiffs to the Chief Court 
was dismissed on May 5, 1937, the leĝrned Judges (Thomas apd Zia-ul-Hasan 

JJ.) agreeing with the tril Court on both of the grounds of his decision. 
a ee ee ee I E 65 of the Indian Con- 
tract Act, 1872. $ bi 
“65. oils a gees a E E E E Geen T enuaies 
void, any person who has received any ativantage under such agreenfent or contract 
is bofind to it, or to make compensation for it to the person from whom he 
received it.” 

But the Chief Court refused to entertain this ground of claim because it 
had not been pleaded and was not taken, in „the memorandum of appeal. 
Accordingly they left the plaintiffs tq, sek this remedy by a separate suit. 

The plaintiffs have appealed to Wis Majesty in Council. By their petition 
of appeal under O. XLV, rr. 2 and 3, and by their cafe, they contest theefind- 
ings of the Courts in India both as regards the invalidity of the mortgage 
and as to their claim on the personal covenant being statute-barred : they also 
insist upon their right to relief under £ 65 of the Indian Contract Act. The 
defendants have not lodged a case nor have they appeared at the hearing : 
their Lordships are indebted to learned counsel for the appellants who laid 
fully and candidly before the Board the matters-for consideration on this 
appeal . 

The first question is whether para. «1] of the third schedule applied to 
render Iltifat Ahmad Khan incompetent on August 12, 1919, to mortgage 
Mahona Poorab, He was one of the six sons of a deceased taluqdar of 
Mahona named Ewaz Ali Khan who had mortgaged to the Adlahabad Bank 
in 1908 the whole taluga consisting of twenty-six yillages, and had in 1909 
executed deeds of gift transferring six of these villages to his wife and certain 
of his sons, Mahona Poorab was given to his son Iltifat, Gadaryadih to his 
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wife Safuran Bibi and Deokali to Bashir Ahmad Khan, another of his sons. , 


The Bank had on April 12, 1935, obtained a preliminary decree for sale upon 
its mortgage, in a suit (No. 76 of 1914) wherem the donees under the deeds 
of gift had been impleaded as persong interested in the equity of redemption. 
That decree was made absolute on June 17, 1916, by which time Ewar Ali 
had died and had been succeeded as taluqdar by his son Yar Muhammad. 
On February 3, 1917, the Subordinate Judge had transferred the decree for 
execution to the Collector under s. 68 of the Code. On Yar Muhammad’s 
application a sum of Rs. 1,50,000 was with the Collector’s permission raised 
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by mortgage of the taluqa in January, 1919, leaving some Ra. 77,000 outstand- 


1942 ing. On February 15, 1919, the Collector ordered the sale of the six villages 


— 


which had been transferred by Ewaz Æi to his wife and sons, Both IItifat 
and Safuran Bibi applied for leave to mortgage their respective villages but 
this was refused ; and op June 14, 1919, it was ordered that a sale should be 


iiao: had on. July 217 that the village Gadaryagih should be sold as the first lot 


AHMAD 


and the village Mahona Poorab as the sècond Mt, and that the other villages 


KHAN should only be sold if these two had not produced sufficient to discharge the 
St Gara debt. i 


Ș 


“ As soon as by the last bid the full gynount of demand is secured the auction 
will be closed.” 

On‘ July 18, Itifat made an applicetion for leave to mortgage Mahona 
Poorab and another village eo as to gvoid a sale of the former ; but this 
application was adjourned unti the daf of*sale (July 21), and on that date 
was disallowed together with a similar application by Safuran Bibi. At the 
sale on July 21, the terms of the order of June 14 were departed from : vil- 
lage Deokali was first sold for Rs. 45,000 and Gadaryadih next for Rs. 60,000. 
The order of July 21 recording the sale stated that 

as the amount due to the decree-holder was satisfied so the ining fofr vil- 
lages were discharged from sale.” 

The Nazir was directed to take one-fourth of the sale price (plue commis- 
giqn) from the auction-purchasers, who were to deposit the remaining three- 
fourths within fifteen days—that ‘is, by August 5, 1919. The date of which 
the balance was in fact-paid by the dugtion-purchasers ie not proved, but 
it may well have been paid within the time limited. On August 16, a petition 
by Safuran Bibi ‘und’ Bashir-ud-din was filed purporting to be under r. 89 
of O. XXI of the Code which is in the. same terms as r, 996 of the rules 
made by the Government åf the United Provinces under s, 70 of the Code. 
It asked that the sale of the villages Gadaryadih and Deokali be set aside 
on the petitioners bringing into Court Rs. 95,250 being an amount suficient 
to satisfy the decree and to provide the necessary solatium of five per cent. 
to the auction-purchasers for the loes of their bargain. By order dated Sep- 
tember 10, 1919, this aplication was allowed and the sale was cancelled. This 
order fixed the exact*suma to be returned to the disappointed purchasers ; 
noted that a question remained to be decided by the civil Court as to the 
exact amount pf interest due to the decrep-holder ; and stated that the money 
in Court would be paid out in full or in part according to the civil Court’s 
decision. By the same order the papers were directed to be’ returned to the 
Subordinate Judge's Court. Thé execution case in that Court (No. 110 of 
1916) continged until May 31, 1920, the dispute as to thé exact balance if 


* any payable to Yar Muhammad out, of the money in Court having been 


determined on May 8, 1920. 

Now, the crucial date for the purposes of this appeal is August 12, 1919, 
when the mortgage in suit was executed by Iltifat. That deed recited the 
proceedings in execution of the Bank’s decree and the sale of the villages 
Gadaryadih and Deokali ; it stated that the sum of Rs. 10,000 was being 
borrowed by Iltifat from Moti Lal Manucha because Iitifat had to pay a pro- 
portionate share of the decretal amount. It has been suggested in argument 
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that the money thus obtained may have been needed to make up the sum P.C. 
brought into Court on August 16, im order to set aside the sale. Whether 1942 
this be so or not, the mortgage was in iteelf an open, honest and reasonable “~~ 
_ transaction. The parties and their advisers would appear to have known Car nen 
the provisions of para. 11 of the third schedule, and it is quite probable, so far Hi 
as their Lordships can judge, dze, hat “they thought that the Collector’s duties had Manzoor 
come to an end as regards Poorab, or that by the sale on July 21 of ARMAD 
the two other villages it had been exonerated under the order of the Collector “= 
from all claim in the execution proceedings. Sir George > 
Argument on these lines has beermaĝâressed to the Board, as it was to the Rankin ° 
Courts in India, and their Lordships have given it the careful consideration — 
which it deserves, They are not however of opinion that on August 12, 1919, 
the Collector could no longer exercise §r perform in respect of Mahona Poorab 
any of his powers or dutie? under paras. 1 to 10 of the thitd schedule, and 
they are not of opinion that any written permission of the Collector has 
been shown. On the first point, under fr. 996 to 1000 (Which correspond to 
O. XXI, rr. 89 to 94, of the Code) tims has to be allowed after the sale for 
appligations tq.set it aside, either (as in the present case) by way cf allowipg 
to the judgmentYebtor a last chance to save his propeyty or hy reason of irre- 
gularity or fraud in the conduct of the sale. Not until this time has expired 
—it is thirty days from the date of sale under art. 166, Indian Limitation Act, 
1908—can an order be made confirming tite sfle even if no application ‘be 
made to set it aside : the sale only bécomes absolute when the Collector con- 
firms it (r. 998, O. XXI, r. 92): añd it then becomes, the Collector’s duty to 
issue the sale certificate which is the purchaser's docurfent-of title (r. [000, 
O. XXI, r. 94). These duties and powers of the Collector all arise to him in 
the ase ofa mortgage decre Gut Of paas 1 and:10-of the third ‘schedule¢o 
the Code which authorise him to sell the property in whole or in part and 
in one or more lote. Under para. 9 he has other duties in addition, e.g. : as to 
bolding the sale proceeds at the disposal of the civil Court which has ordered 
execution. As is shown by the terms of s. 70 of the Code and by their sub- 
ject-matter, the rules which have been referred to are måde for regulating 
the procedure of the Collector and his subordinates aad for investing them 
with the necessary powers to carry out a judicial sale. They are not ex- 
traneous to his duty to conduct the sale. 
In these circumstances it is impossible to hold that the time ‘Teferred to in 
para. 11 had expired on August 12, 1919, It lasted antil September 10, 1919, 
at least, and ae the relevant date in thie cass ii Angust 12, it isenot necessary 
to say when the period ended. These conclusions are in aĉcordance with a 
previous decision of the Board” arising out of the samê execution sale where e 
the relevant date was August 14, 1919? [Babu Nisar Ahmad Khan v, Babu 
Raja Mohan Manucka*!] 
The claim to have had the Collectors written permission for the mortgage 
of August 12, 1919, rests on the terms of the order of July 21, 1919, recording 
the sale of that date. It had been directed by order of June 14 that so 
soon as the full amount of the demand had been secured, the auction should 
be closed ; and a recital, as part of the sale’ proceedings that when a sufi- 

1 (1040) L. R. 67 I. A. 431, Sc. 43 Bom L. R. 465 
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cient eum had been bid for the two villages sold first. (Deokali and Gadarya- 
dih), “the remaining four villages wese discharged from sale” means only 
that they were not put up for sale. At tHtat time it still remained to be seen 
whether the auction-purchasera would deposit three-fourths of the purchase 
price within fifteen daya: other contingencies lay still further ahead. 

For these reasons there is no escape fent usion that on August 12, 
1919, Iltifat was, in terms of para. 11, “ incompetent to mortgage” Mahona 
Poorab. It becomes netessary tp consider the effect of this conclusion upon 
the rights of the parties. 

In Babu Nisar’s case already cited“f was held by the Chief Court of Oudh 
and by the Board that the disability, imposed by para. 11 affected the judg- 
ment-debtor’s right to deal with his immovable property or part thereof, but 
did not take ayay his persona] liabilitg to.repay the loan. In that case two 
mortgages were held to have been obtained by tindue influence, and one of 
these—namely exhibit 5, dated August 14, 1919—was also held to have been 
granted in violatioA of para. 11. The borrower's liability to repay the sum 
lent upon this latter mortgage remained notwithstanding its invalidity as a 
charge ; but ‘judgment had been given in the Chief Court, for the full 
contractual sum, but in view of the finding of undue infi upon the foot- 
ing of a refund with simple interest at six per cent. under s8. 65 of the Indian 
Contract Act. This was also treated ag a term which equity would impose 
as a condition of setting aside a frangaction on the ground of undue ipfluence. 
The claim upon the covenant tb repay was not bared by limitation, and there 
was no occasion to congider whether the lénder, finding that he had no security, 
could repudiate or reScind the contract of loan and demand his money back ; 
or whether if he did not do so, he could claim both upon the covenant to repay 
and also under a, 65 as if hese were,co-existing or cumulative rights When 
the Board negatived the defence of undue influence, it gave decree upon the 
basis of the borrower's contractual liability to repay the loan with interest at 
eight per cent, with half-yearly rests. 

The decision in Babu Nisar’s case was given by the Board in July, 1940, 
after the present ‘case had been decided by the Chief Court. As this appeal 
must to some extent be governed by the Board's previous decision, Mr. Rox- 
burgh, for the appellants, guided himself by it in presenting his argument. 
While insisting upon the validity of the charge created by the deed of August 
12, 1919, over Mahona Peorab, he abandoned his claim under the personal 
covenant, and asked that if his secyrity be held invalid, he should be given 
relief under %. 65 of the Indian Contract Act. A formal minute has been 
tendered to that’ effect by direction of the Board. Their Lordships, being of 
opinion, for the reasons already stated, that fhe security is invalid, have now 
only to consider whether there is upon that footing any sufficient reason why 
the estate of the deceased mortgagor should not be ordered to restore the 
money received under the transaction of August 12, 1914. Endeavouring 
to give full consideration to all’objections which would appear to be open to 
the abeent respondents, their Lordships are of opinion that the course taken 
by learned counsel for the appellants showed a proper appreciation of the 
difficulty of insisting on the perfonal covenant and put the right of his cliente 
to religf upon a safer ground. 
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The principle underlying s 65 is that a right to restitution may arise out P.C. 
of the failure of a contract though the right be not itself a matter of con- 1942 
tractual obligation, If .it be settled law that*the incapacity imposed on al “77 
judgment-debtor by para. 11 of the Third Schedule is an incapacity to affect AJA MOHAN 
his property and not a general incapacity to conttact, it follows that the ni 
covenant to repay is not ma vold by the mere operation of the paragraph. MANTOOR 
But the lender who has to make a loan upon security and has paid AHMAD 
the money, is not obliged to continue the logn as am unsecured advance, The eae 
bottom has fallen out of the contract ahd he may avoid it. If be does so Sir George 
avoid the contract, he brings himsel wishin the terms of s. 65 and within the Rankin ° 
principle of restitution of which it is an expression—whether for a'l purposes —- 
adequate or exhaustive need not here be considered. In the present case the 
loan was not to be repayable until after three years. It can hardly be thought 
that if the invalidity of the security had been established at’ the end of six 
months, the lender would have been obliged to allow his money to remain 
outstanding without security for the whele three years. Q@rdinarily, if the in- 
validity of the security is not suspected antil after the time for repayment 
has arrived, the lender will have nothing to gain and something to lose by 

repudiating the ct at that stage. But that will not always be his posi- 
a In India the bar of limitation for a suit to enforce the security is im- 
posed at the end of twelve years, and for a suit on the personal covenant at tbe 
end of six years. Not uncommonly it happens that a mortgagee relying dp- 
on ample security has*incautiously allowed dis claim on the covenant to 
become time-barred. That may ortmay not be the appellants’ position : the 
Courts in India have thought ıt was. But while the ‘appellants’ lack of *pre- 
caution would not increase their rights, it would not take away from them 
their right, if they think it to their advantage to,refuse to be bound by the 
contract of loan when the basis of the contract has gone. They can refuse 
to be bound by the contract and rely upon the tight to recover their money 
which arises to them, not under any contract, but as a matter of restitution 
by reason that no contract subsists. Unless and until they do so, however, 
they can have no right to recover on the footing of s. 65. "They cannot have 
at one and the same time a right to indist that they have a valid eubsisting 
special contract governing the transgction of loan and entitling them to a 
specific rate of interest and a right to say that their money was advanced 
under a void agreement. * 

On this view two matters require consideration by way of defence. Can it be 
said that the claim under s. 65 is barred’ by limitation, or that {he appellants 
having adhered to the contract cannot now claim to repudiate 2 And if nei- 
ther of these defences can be tnade out, ought the appellants to be refused . 
restitution in this suit by reason that’s. 65 was not pleaded as a separate 
ground of claim in the plaint ? 

In Mussamat Basso Kuar v. Lala Dhun Singh, it had been held in a specific 
performance suit brought by the vendor that a sale deed was ineffectual there 
being certain unwritten terms which occasioned disputg, and the Board con- 
sidered that the deed was “ discovered to be void” at the date of the decree 
declaring it to be so. . 

1 (1888) L, R. 15 I. A 211-218. 
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P.C. In Harnath Kum v. Indar Bagadur Singh? a Hindu during the lives of the 
1942 widows of a deceased talugdgr in Oudh sold his rights as prospective rever- 
= sioner to certain villages of the taluka in Which be had no more than an expec- 
aay, The Board took the view that there were materials from which it 
i might fairly be inferred in the peculiar circumstances of the cas that there 
Manzoor Was a Misapprehension as to his private ri and that the true nature of 

AHMAD those rights was not discovered till his demand for possession was resisted. 
KHAN In Annada Mahon Roy v. Geur Mohan Mullick? however, the appellant 
} Sir Georga bad abandoned in the High Court his right to contend that an agreement was 
Rankin discovered to be void at a date latef “tian the date at which it was entered 
— intd. The agreement was for the salp of the rights of certain persons as pros- 
pective reversioners to the estate of a deceased Hindu who was eurvived by 
two widows. The Board in refusing t$ reepen the question, noticed that in 

Harnath’s case there were special circumstances 8nd said that (p. 244) : 
“There has been no suggestion anywhere in the course of the present proceedings 
that any such facts @ccurred as could after the view which must normally be taker 
of the meaning of the word ‘discovary’ and of the time at which that discovery 

must be held to have occurred.” * e 


th Hansraj Gupta v. Official Liquidators, Dekra e i lectrice 

Tramway Co.? tt was Said (p. 24) : 

“In the absence of special circumstances (and none exist here) the time at 
which an agreement is discovered to be void within the meaning of a 65 is the date 
of the agreement”; ° ” œ ; . 
and Apnada's case (supra) was cited ds authority. But in Babu Nisar’s case 
(supra) which arose eut of the same execution proceedings as the present 
case and upon very similar facts, s. 65 of the Indian Contract Act was referr- 
ed to and the Chief Court’s view was approved, that the mortgage was ‘not 
“ discovered to be void” dt the time*it was entered into. The Chief Court’s 
view had been that the mortgage was not discovered to be void until the trial 
Judge held it to be so or at the earliest until a plea to that effect was taken 
in the suit. 

Their Lordahips have already expressed in this judgment their view that 
the ‘transaction in question in the present case was an open and honest trans- 
action and think tha? its invalidity was at the time obecured by the difficulty 
in applying para. 11 of the third echdHule correctly to the particular facts 
of the execution proceeding and to the terms of the orders as recorded. For 
ten years payments of interest were made and received thereunder. In these 
circumstances they are Of opinion é¢hat in the special circumstances of the 
case the secflrity of August 127 1919, was not discovered to be void until 
after the present suit was instituted on August 7, 1934. 

On this view no question of limitation can arise under s. 65, since the 
circumstances giving rise to their right to rescind did not come to the plaint- 
ifs’ knowledge until after action brought. 

Again, their Lordships think that it would be unreasonable in this case to 
regard the appellants as having affirmed the contract of loan as subsisting, 
by reason of any arguments addressed to the Courts in India hypothetically, 
1 (1922) L. R 50 I. A. 69. 3 (1932) L. R. 60 L A. 13, 


2 (1923) L. R. 50 I. A. 289, £44, 3.C, 35 Bom. L, R. 24, 319. 
` a & C 25 Bom. L. R. 1269, 
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or by way of alternative to their main contention, which has throughout been . P.C. 
that the transaction of August 12, 1919, is aot hit by the provisione of para. Be 
11. Neither Court in India gave thé appellants a decree upon the personal 
a Ce Gt pt è 6 ca oS 
basis for relief. In the circumstances it cannot be said that there has been 
an omission to repudiate 3 reasonable time which evidences an elec- Malebér 
tion to affirm the personal tr that the appellants have by their acts AHMAD 
and conduct treated the contract as subsisting after the facts grounding the HAN © 
right to rescind came to their knowledge. “Election to affirm must, if to be sy Garge 
gathered from action, be gathered from unequivocal acts” [per Lord Dune- Rankin ° 
din : Abram Steamship Co. v, WesWille Skipping Co.}. — 

With all due respect to the Chief Court, their Lordships think that their 
attitude towards the question of pleading was unduly rigid. A defendant who 

when sued for money lent pleads the contract wae void*can hardly re- 

gard with surprise a demand that he restore what he seceived thereunder. 

What defence the respondents can have desired to make op this aspect of the 

case is not revealed by anything in thé Judgment of the Chief Court, apart 

from the question of limitation with which"their Lordships have already dealt 

and fgom the tion that s, 65 cannot apply where there is a transfer ¢f 
property and not mere agreement. This last contention is a pure point of 
law and one-which the Chief Court rightly regarded as without substance and 
contrary to authority. There is no reason to apprehend that by allowing the 
appellants to obtain relief under s. 65 any “injustice t the respondents can 

result, On the contrary, prima facie ft is hardly just that the rights of the 
parties in respect of the transaction ôf August 12, 1919, should be dealt with 

in part and in part postponed, Though a matter of discrétion, a result so 
inconvenient needs to be justified by solid reason, and their Lordships see 
no sufficient reason to prevent restitution being ord@red in this case. , 

Their Lordships are of opinion that this appeal should be allowed ; that the 

decrees of August 2, 1935, and May 5, 1937, paseed by the trial Court and 
by the Chief, Court respectively should be set aside ; and that the plaintiffe- 
appellants should have a decree for payment out of the property of [itifat 
Ahmad Khan deceased of Rs. 10,000 with, simple mterest at six per cent. per 
annum from August 12, 1919, until the date of the Ortler in Council to be 
made on this appeal provided alway® that the defendants-respondents shall 
be entitled to set-off all payments made by the said Iltifat Ahmad Khan de- 
ceased or by themselves in respect of the advance mentioned in the plaint as 
on the dates when such payments were made: the Chief Court to take or 
cause to be taken any account which may be ‘necessary to ascertain the sum 
payable under the direction hereipbefore given ; and the total eunfso payable 
to carry interest from the date of, the said Order in Council at six per-cent: 
per annum until payment. Their Lordships will humbly advise His Majesty 
accordingly, 1 

The reaponient mast ay thie appellanta" cont of thil afreal, but eacli party 
will bear ite own costs in the Courts in India. 

Appeal allowed. 
Solicitors for appellants : Hy, S. L. Polak & Co. 
1 [1923] A. C. 778, 779. 
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{On appeal from the High Court of Judicature at Calcutta.) 
Present : 
LORD RUSSELL OF KILLOWEN, Lora MACMILLAN, LORD ROMER, 
SIR GEORGE RANKIN, AND Sir MADHAVAN NAR. 


MURALIDHAR CHATTERJEE 
v. *, 


INTERNATIONAL FILM CO ANY, LIMITED. 


Indian Contract Act (IX ‘of 1872)% Secs. 39, 64—Wrongful repwdiation of contract 
—Rescission by other Pao hela party rescinding Hable to make restitu- 
,tion—Contract swkich may be “ put an fad to” whether ' voidable”-—Damages 
“Yer repudiation of comtract—Constryction. 

A contract which may be “ put an end to” under a, 39 of the Indian Contract 
Act, 1872, ip,“ voidable ”, and a liabifty to make restitution under a, 64 of the 
Act attaches to the party putting an end to a centract under a. 39. 

Under the Indian Contract Act, 1872, the right to treat a contract as void- 
able and to resdind it is accompanied by à right to recover damages sustained 
by the wrongful act which grougds the right of rescission, and such damages 
can be set off against the Hability toemake restitution under a. 64 of the Act. 


THE facts arg stated in the judgment, a s 

C. Bagram, for the appellant. 

«C. S. Rewcastle K. C. and S. P. Kkhambaita, for the respondents. 

Sm Gzorce RANKIN. This appeal raises an important question of com- 
mercial lw under the Indian Contract Act It ig brought by the plaintiff, 
whe carries on busingss from Calcutta as a distributor of cinema filma. “The 
defendants are a limited company who import such films into India. The 
contract between the parties was expressed in a letter dated May 8, 1936, 
sent by the defendants to fhe plaintiff, under which the plaintiff was to main- 
tain at his own cost the defendants’ office in Calcutta and handle their films 
in Bengal, Bihar, Orisea, Assam and Burma in conjunction with the defend- 
ants’ head office at Cawnpore. The main stipulation was in the following 
terms : e 

That we shall deliver you a brand new positive print of each picture appro- 
ximately at the average of one picture a month and we shall pay for all the 
royalties to the producers for the exploftation of the pictures arid in considera- 
tion of thise you will pay us a sum of Re. 1,750 towards the cost of each 
print supplied to you. ; Such payments to be made to us on demands and 
the prints tọ be delivered to you within four to five weeks from the date of 
the payment, .The exact price of the print to be adjusted on the delivery 
of the prinf and to be reckoned by adding the actual duty as would be pay- 
able on the footage together with the coste of the positive print and other 
incidental charges (shippers, freights, etc.). 

This whs followed by a provision whereby the plaintiff was to retain twenty- 
five per cent. of the revenue received on the exhibition of the film until he 
had recovered half of hig “investment on the prints” or “ print cost,” the 
balance being divided between the parties equally: thereafter the whole 
revenue was to be divided equally. The prints were to be returned to the 
defendants after the “exploitation ” was over. 
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The correspondence between the parties which followed upon the contract 
and continued until January, 1937, needenot here be described in detail, but 
it shows that twa filma only—Skfpmates o, Mine and Annie Lourie—were 
offered to and accepted by the plaintiff. On July 2, 1936, the plaintiff paid 
the defendants Rs. 2,000 on account of the sum due or to become due under 
the contract. From a bill dated September 30, 1936, it appears that the full 
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sum due for Shipmates o’ Mine the first picture, delivered was Ra. 2,043-4-0 Towa Fua 


—which included the cost of making the positive print, custome duty, ship- 
ping charges, clearing charges, censor’s fæ, etc. “The film was delivered by 
ee ee but it would seem that the 
plaintiff had difficulty in getting™it booked by cinema exhibitors, and on or 
about December 4, 1936, at the defpadants’ suggestion, he returned it to the 
defendants for a time so that the Yefendants might try to get it exhibited. 
Meanwhile on November 7, 1936; the plaintiff had likewise paid Rs. 2,000 
on account of the sum due or to become due for Asnie Laurie under the 
contract ; but this film had net been delivered by the defendants when on 
December 1, 1936, the plaintiff wroté to the defendants making various com- 
plaints of delay and breach of contgaetS and saying that ee 


“sin the cleeymstances which have happened we find you have no bona fide iften- 
tion of carrying‘out the contract and we decline to have any business dealings with 
you.” 

This letter intimated a claim by the plaintiff for refund of the sum of 
Re. 4000 already paid, for Ra. 908-190 expenses incurred, and for Ra. 5,000 
damages. The defendants by ‘of December 3+denied that they had com- 
mitted any breach, ‘The plaintiff on December 12 by letter and telpgram, 
adhered to his letter of December 1 and refused to act ds defendants’ agent 
any further. The defendants, on December 14. denied the plaintiffs allega- 
tions of breach of contract and refused his claifns for refund and damages ; 
finally, by letter of January 21, 1937, they accepted the plaintiff's repudia- 
tion of the contract and said that they were taking the organisation of the 
contract territories under their own control and would claim against the 
plaintiff for all losses. 

The present suit was brought in the High Court at Calcutta on January 
25, 1937. The plaint alleged that the defendants h&d failed and neglected 
to perform their part of the contrdtt and to make over positive prints of a 
number of films therein specified by name. On this basis it claimed Rs, 3,000 
as general damages for loss of profit, refund of the Ra. 4,000 paid on account, 
and Rs. 913-13-0 expenses incurred. ‘Phe defendants by their written state- 
ment of April 22, 1937, denied that they Rad committed any"breach of con- 
tract, and averred that they had all along been ready, and wiling to perform, 
their part. They alleged that the plaintiff had broken the contract and that” 
they had suffered damages for which they were advised to bring a separate 
suit, As the plaintiffs whole case was that the defendants had broken the 
contract in essential particulars, the defendants could hardly be expected to 
plead by way of equitable set-off that they were entitled to recover damages 
by reason that they had rightly rescinded the contract on account of the 
plaintiffs breaches. ` 


Cos LTD: 
Sir t Gara 


—— 


At the trial before Panckridge J. in Jantary, 1929, it waa found by the 
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P.C. learned Judge—and rightly found, as the plaintiff by hia learned counsel, Mr. 


1942 


—— 


MURALIDHAR 
i 


Bagram, now admits—that the plaintiff failed to prove any breaches by the 
defendants entitling him to repudiate thé contract as he had done by his 
letter of December 1, 1936. But at the end pf the trial Mr. P. C. Ghose, 
learned counsel for the plaintiff, contended that even if the plaintiff had 


Dermat: broken the contract and the defendants werg justified in reacinding it, the 
TIONAL FILM plaintiff had, under s. 64 of the Indian Cotatract 1872, a good claim for 
Co, LD. refund of the sum of Rs, 4,000 paid on account. “The learned Judge accepted 
Sir George this contention and gave the plaintiff a decree for Ra. 4,000 and costs without 
° Rankin , requiring the plaintiff to make any amgndment of his pleading, or putting 


him qn any terms ; without considering, ef far as appears, whether the de- 
fendants should have an opportunity ¢g amend their written statement by 
Pleading their damages by way of equitahjt set-off ; or should have a stay of 
execution pending,the determination of @ separate suit for damages to be 
brought by them. . 

On the defendants’ “appeal to a division beach, Lort-Witiams J, who dis- 
sented from his colleagues, held that thé deferidanta had committed breaches 
which entitled the plaintiff to rescind the contract—a view which the plaint- 
iff flas now abandoned before the Board. He appears to have cogsidered {hat 
the course taken by the learned Judge in decreeing the suit off a ground not 
pleaded was justified by consent of the defendants’ counsel at the trial ; and 
he agreed that if thé defendants rightly rescinded the contract under s. 39 
by: reason of the plaintiff's default; the plaintiff was entitled under a 64 to 
refund of the Rs. 4,000. Derbyshire C. J."and Nasim Ali J. thought that the 
trial Judge was wrong ip giving a decree upon a case which the plaintiff had 
not made on the pleadings ; but they too entertained the new ground of claim 
without taking steps to have it pleaded, They decided that it was unsustain- 
able aince s. 64 of the Act did not apply to a case of rescission under s. 39. 
' Upon this appeal the only matter raised by the appellant is his right to 
recover the sum of Ra. 4000 paid on account under the contract. ' This 
right is Gatmed upon the basis that the plaintiff wrongfully refused to per- 
form hig part of the contract by his letter of December 1, 1936, and that 
the defendants rightfully rescinded the,contract on January 21, 1937—matters 
of which there is no mention whatever either in the plaint or written state- 
ment or in any formal minute or petitidn. In mercy to the parties and in 
the public iritesest their Lordships think that they can hardly refuse now to 
entertain the important question of commercial law upon which there was a 
difference of opinion in the High Coumt. But they cannot omit to take strong 
objection to the informality with Which it has in this case been raised. While 


„2 rigid practic of refuging leave to amend pleadings is far from commend- 


able, to entertain a case of which the pleadings contain no suggestion is 
another matter altogether. It is unfortunate that a proper application for 
leave to amend was not insisted on by the High Court and a formal order 
made thereon duly safeguarding the rights of the defendants, and ensuring 
that the basis in fact of the new case made should be set forth with parti- 
cularity and exactness by the plaintiff. The desirability of a direction as to 


‘pleading will be referred to later in this judgment. 


The first question is whether imder the Indian Contract Act a party who 
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has “ put an end to” a contract under s. 39 is liable to restore any benefit re- P.C 
ceived by him under the contract from đnother party. 1942 
[Their Lordships set out s. 2(¢) (k), (fy, (j), 39, 53, 55, 64, 65, i. (ys 

66 and 75 and proceeded :] e peel 

The language employed by the Act presents certain problems of construc- zx 
tion. When'one party a centract has refused to perform his obligation INTERNA- 
thereunder s0 as to give to 4 right in the other party to put an end to TOAL Fim 
the contract, is the latter a person at whose optign the contract is viodable, Ponce 
and if be does put an end to the contract, does he rescind a voidable con- Sir George 
tract? When he has so rescinded, digs the contract become void? Or is the Rankin’ 
language of s. 64 as to a person at whose option a contract is voidable res-  —— 
tricted to cases where fraud, unduk influence, mistake or other element 
vitiates the original consensus so teat the party who has an option to refuse 
to be bound by the contract must Sither accept it as a whole or take no ad- 
vantage from it whatsoever treating it as void ab tmitio’? Or are se. 64 and 65 
restricted to cases to which tht terms “void” or “ voidable” have been ex- 
pressly applied by the Act? 

Ti a case withitra: 39 the party whotnahile ‘ puts an end to” or “ rescinds” 
(8°75) the“cqptract is entitled to damages for the defaulting party’s breach. 
In this sense tfe contract has not ceased to be “enforceable by law.” On the 
otber hand, neither party is anyelonger bound to perform his promise—in- 
deed an offer to do a0, if made by either party, could properly be rejécted 
-by tHe other, The election of the, party wescinding, as Cotton L. J once 
pat it (p. 470) : 3 

“ relieves the other party from any further obligation ‘under the contract and en- 
ables both parties to make arrangements for the future on the footing that the œa- 
tract has been once for all broken and is at an end.” Joknstone v. Milling?. 

That the word “ voidable” does not appear ñn s. 39 may well be signifi- 
cant—indeed, to say that “the promisee may put an end to the contract” is 
to use language often employed by English Judges, but very often qualified 
by words to show that the contract is only brought to an end sub modo. The 
judgments in Joknstone v. Miling: contain careful qualifigation to this effect. 
“The other party may adopt such renugciation of the contract by eo acting upon 
it as in effect to declare that he too treats the contract asat an end, except for the 
purpose of bringing an action upon itefor the damages sustaired by him im conse- 
quence of guch renunciation.” 

(per Lordi Esher, pi: 467). . 

_the rights of the parties under the contract must be regarded as culminating 
. at the time of the wrongful renunciation of’ the contract, which must then be regard- 
ed as ceasing to exist except for the purpose ofthe promisee’s mgintaining his action 
upon it ;” é ú . 
(per Bowen L. J., p. 473). o 

Though the Indian Act is-to be interpreted according to the meaning of the 
words used in it, such passages help to show that s. 39 and s. 64 cannot be 
read together as a matter of course if they do not appear by the mere force 
of their own language to link up. The question must, therefore, be whether 
there is elsewhere in the Act sufficient to show that the contract which may 
be “put an end to” ïs “ voidable ” ? . 

1 (1886) 16 Q. B.-D. 460. 
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P. C. To this question their Lordships think the answer must be Yes. The pre- 
1942 sence of illustration (c) to s. 65 cannot be made consistent with any other 
neces view. The effect of a. 39 is exptained by tha example there given of a singer 
Tkm Who wilfully absents herself from the theatre. « +The same example serves also 
F: under s. 65 as illustration {c) and under s. 75. Jt is a prominent feature of 
Ixnregwa- this portion of the Act. 
TIONAL FILM FES ABEL of Gab EE TE he E AE A 
Co, LTD. is described indifferently by the Act as a right to "put an end to” or “ res- 
gy Core cind ” it; and illustration (c) plainly imports that this right is either that of 
* Rankia “a pereon at whose option the contractés yeidable” (8. 64) or is such that 
_— by the exercise of it the contract “ becomes void” (a. 65). Of these two pro- 
positions it is to be observed that they hfe not mutually exclusive, whether or 
not each involves the other. . 

It has been suggested that the’ illustrations given under s. 65 are- intended 
to refer to æ, 64 and 65 taken together, or at least that illustration (c) is to 
be read as referable to a. 64. Another yiew i$ that the sections overlap. It 
ig difficult to suppose that the singgr’s contract has become “void” under 
a. 65 without being “ voidable” under ¢ 64, But no view which can be taken 
upon these matters can provide an escape from the conclusion thiit a liability 
to make restitution attaches to the party putting an end to a’ contract under 
s. 39. Nor can the illustration be ignored-or brushed aside because it is not 
part*of the body of the action (Mahomed Syedol Arifin v. Yeok Ooi Gark*) 

Further, under a. 53, if one party prevents the other from performing hia‘ 
promise, “ the contract becomes voidable at the option of the party so prevent- 
ed,” and the latter may -“elect to rescind it” : this section, like a. 75, expresaly 
confers a right to recover damages. Again, under s. 55, where time is of the 
esence and one party has made default, “the contract, or so much of it as 
has not been performed, becomes voidable at’ the option of the promise” : 
the last paragraph of the section deals with the right to damages. And s. 66 
describes how “the rescission of a voidable contract” may be communicated. 

From these sections it must be conceded that, as language is used in this 
Act, the right to treat a contract as voidable and to rescind it may be accom- 
panied by a right to regover damages for the’ wrongful act which grounds the 
Tight of rescission, The ordinary notion of,an English lawyer that the right to 
recover damages must be based upon a valid and subsisting contract, and that 
a plaintiff could not declare upon a contract as being void, cannot be taken as a 
guide to the use of the words “void” and “ voidable” in the Indian-Statute. 
Nor can the clauses of s. 2, which Would seem intended to explain those 
words by use of the phrase “enforceable by law”, be taken as showing that 
a contract which one party is entitled by reason of the others default to 
rescind is not “ voidable”’. . : 

It may be suggested that a case under s, 39 or under the first paragraph 
of s. 55 comes readily under the phrase.“ voidable contract” as explained by 
cl. (i) of s. 2, but that even after rescission it never becomes void in the 
sense of ch (j). It is, it may be said, enforceable at the option of the party 
not in default, but it never “ceases to be enforceable ” even if “put an end 


1 (1916) L. R. 43 I. A. 256, s. c, 19 Bom. L. R. 157. 
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to”, because the right to damages remains. But this account of the matter 
has its own difficulties. The option which characterises a voidable contract is 
an option either to say “ it shall npt be enforceable at all” or to leave it as a 
a good contract enforceable by any party on the usual conditions. This is 
certainly so in any case under s. 19: it is enforceable at the option of one 
party only in the sense that, that party may elect to treat it as not binding 
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upon any party. The voi contract in a case of undue influence is either TIONAL Fum 


going to be good or wholly void. After rescission jt will not be enforceable 


Co., LTD. 


es 


at all. It is by no means plain, therefore, that cl. (i) of s, 2 affords room for sir George 


eS ee eee ing reacis- 
sion, is enforceable at the option of one party. The terms of cls. (g) and (i) 
do not of themselves necessitate any departure from the ordinary implications 
of the words “voidable” and “ vajd”, nor have they been so construed 
hitherto. As the learned qjitors’ of & well-ktlown work on dhe Act have put 

it * 

“Whenever one party to a contract has the option of annujjing it, the contract is 
voidable ; and when he makes use of that option the agreement becomes void.” 
(Pollock and Mulla : Indian Contract Act, th ed., p. 365.) pA 

Again, these are difficulties in the way of bolding that illustration (c) eto 
8. 65 does not ‘apply to that section at all, though doubtless it illustrates 
s. 64. Their Lordships prefer to cgnfine themselves to a reason which is ap- 
parent on the face of the Act—that the right to recover damages has heen 
dealt with by the draftaman as a rightexpressly codferred by the statute in 
cases where the contract has been yendered “voidable” by the wrongful act 
of a party thereto and has been “ fescinded” by the other party accordjngty. 
The right to damages presents no insuperable objection to'the application of 
a. 64 to cases of rescission under s. 39, and s. 64 applies in their Lordshipe’ 
judgment to the present case. . ° 

Their Lordships are not concerned to make the Act agree in its results with 
the English law. It may be that im such a case as the present defend- 
ants could not in England be made liable to refund any portion of the 
Rs. 4,000 paid on account, even upon proof that they bag sustained no da- 
mage by the plaintiffs breaches. That,the matter is not quite clear may be 
inferred from dicta in Mayson v. Clouet and Dies ¥. British and Interna- 
tional Mining and Finance Corpo%ation® Jt is at least certain that if 
the party who rightfully rescinds a, contract can recover dameges from the 
party in default and is afforded proper facilities of set-off, the Indian Legis- 
lature may well have thought that, his just claims have been met. The fact 
that a party to a contract is in default affords good reason hy he should 
pay damages, but further exagtion is not justified by his defatit. Where a 
payment has been made under,a contract which has—for whatever reason— 
become void, the duty of restitution would seem to emerge. A crose claim 
for damages stands upon an independent footing, though it arises out of 
the same contract and can be set off. 

It was contended for the defendants that even if s. 64 of the Act applied 
to the case, restitution could not properly consist in the return of the Rs. 4,000. 
The contract was referred to as showing that what the plaintiff had to pay 
1 [1924] A. C 980, 987. 8 [1939] 1 K. B 724. 


Rankin > 
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P.C. to the defendants was intended to reimburse the defendants for the expense 
cael of- producing the print which they had to deliver, the import. duties, port 
charges, censor’s fee, etc, Hence it was cpntended that the defendants had 
Movin rive no benefit or advantage, or at ast dat the Rs, 4000 represents no 
a benefit or advantage in the defendants’ hands. The learned Chief Justice 
Tere At gave some countenance to thie argument, sayi that if the rescission had 
TWAL Frm been ap issue at the trial, the defendants woul ve called witnesges to show 
Co; LTD. that they had paid Rs. 4,000 or thereabouts in order to import the films. This 
Sr Georgs defence, however, either misinterprets the contract or the law. The sum to 
. Ranhin. be paid by the plaintiff as consideragien gor the defendants’ delivering the 
ee print was to be reckoned with reference to sundry items of cost, e.g., cost of 
the positive print, shipping charges afe other items mentioned in the bill of 
September 30, 1936. But when the plaintiff on each of two occasions paid 
Rs. 2,000 on acdbunt, he was ndt handig money to the defendants wherewith 
they were as his agents to discharge a debt of his. He was paying the money 
to the defendants ig part discharge pf the ‘consideration dua or to become 
due to them from him under the cgntract now rescinded. It was a benefit or 
advantage, it vas received, and it w&sereceived under the contract. Sections. 
6? and 65 do not refer by the words “benefit” and “advantage” to” any 
question of “ préfit” of “clear profit”, nor does it matter? what the party 
receiving the money may have done with it. To say that it has been spent 
for. the purposes of the contract ig wholly immaterial in such a case as the 
present. It means only that it,has Beeg spent to enable the party réceiving 
it to perform his part of the contract—in ,other words, for his own purposes. 
If on the footing that, fl sums received have to be returned, the defendants. 
can show that after paying for the positive prmt, the shipping charges and’ 
.80 forth they have made a loss owing to the refusal of the plaintiff to carry 
out the contract, then these ‘charges will be reflected in their claim for dama- 
ges. If on the other hand the defendants have been ao fortumate as to get 
another person to take the plaintiff's place on terms equally remunerative to: 
them, these payments will not even mean that the defendants have suffered’ 
‘more than nominal damages. On general principles they may set off such 
damage as they have sustained, ae ee ets eure ay ey Bie Doak 
whatever they received’ under the contract 
To give effect to the defendants’ right to claim damages and to have an 
equitable set off they must be given leave to file a further written statement 
reece aes Thig pleading should contain particulars of the defend- 
ts’ claim fog damages for the plaifitifPe: wrongful refusal to carry out the 
contract, and should eet forth thet these are claimed by way of et off against 
the plaintifPs claim tœ recover Rs, 4)000 whieh has been allowed upon the 
footing that he wrongfully repudiated «the comtract and that the defendants. 
lawfully put an end to the contract by their lerter of January 21, 1937. 
Their Lordafiips think that this appeal should be allowed ; that the decrees. 
of the High Court dated January 10 and July 14, 1939, should be set aside ; 
that it should be declared that the plaintiff is entitled to recover from the de- 
fendants Ra. 4,000 paid under the contract of May 8, 1936, subject to the 
right of the defendants to set off, the amount due to them as damages for the 
plaintiffs repudiation and breaches of the said contract ; that the defendante 
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ahould have leave within two months of the receipt by the High Court of the P.C. 
Order in Council to be made on thig appe4l or within such further time as 192 
may be allowed by the High Coust to file in the High Court particulars of | mer 
their claim for damages as aforesaid ; and that this case should be remitted CHA TTERIRE 
to the High Court in its original jurisdiction to afsese such damages and * 
thereafter to pass a decree fog such gum as may be due on balance to either INTERNA- 
party, and to make euch order \s to the costs of the proceedings for the assess- TONAL Fam 


ment of damages as it shall think fit. ° çox ETD: 


Their Lordahipe will humbly advise His Majesty accordingly. The plain- Si Giot ; 


tif will pay the defendants’ costs fi tle® High Court both at the trial and on Rankin 
appeal. The defendants will pay the plaintiff his costs of this appeal. ° gii 
4 : 





a Appeal allowed. 
Solicitors for appellant : Hy. 9S. LePolak & Co. . 
Solicitors for respondents : A. J. Hunter & Co. . 
. 
. ’ e 


é [Onappeat from the High Court of Judicature at Lakers) š 
% Present ; . 7 


Lord MACMILLAN, LORD WRIGHT? LORD PORTER, Sir GEORGE RANKIN 
AND SiR MADHAVAN NAR. . 


RAGHBIR SINGH LALA* ' 1942 
v. ee i ‘ ee 
RAM RATTAN SETH. December 14. 


Hindu law—Joint femily frm—New business started by member with stranger— 
Business financed from family funds—Transections entered in books of family 
firm-—Interest of member in new business whether separate property. 

There is no presumption that a new business carried on by a member of a 
joint Hindu family in partnership with a stranger is joint family busimesa, It 
may be or it may not be. It is a matter for evidence in eactf particular case. 
A member of a joint Hindu family, Which carried on an ancestral banking - 
Duainess, started a new business in tj in partnership with a stranger. The 
business was financed from the family funds, the transactions of the business 
were entered in the books of the family firm, and blended with Weir accounts. 
On the question whether the interest of the member in the timber business 
was his separate self-acquired property :-s- - 

Held, that as, in the circumstances of the ease, the member tregted the busi- 
ness a8 one in which the family was interested and that as he did wot regard his 
interest in the business as hid Separate property, his intérest was therefore the ° 
property of the joint Hindu family. ° 
THE facts are stated in the judgment. 


Sir Thomas Strangman K. C. and S. Hyam, for the appellant. 

C. S. Rewcastle K. C. and S. P. Khambatta, for the respondents. 

Lorp MACMILLAN. The sole question presented for decision in this appeal 
is whether (1) certain shares of the Delhi Cloth and General Mills Company, 
Limited, and (2). án interest in a timber busines carried on by the firm of 

R.. 24 . 
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Sultan Singh & Company were the separate self-acquired property of the late 
Rai Babadur Sultan Singh or were the property of the Hindu joint family 
of which Sultan Singh was a member. , 

The question arose in consequence of a decree for Rs. 24,798-4-6 and costs 
obtained by the respontlents on August 22, 1934, in the Court of the Sub- 
ordinate Judge at Lahore against the a recoverable from the estate 
of the late Sultan Singh, the appellant’s fa The respondents on November 
29, 1934, applied in the Court of the District Judge at Delhi for execution 
of this decree by the attachment of a kothi or bungalow in Delhi alleged to 
have been owned by Sultan Singhee [pe application was resisted by the 
appellant on various grounds and appropriate issues were framed. 

After taking evidence the Senior Subordinate Judge at Delhi. to whom 
the case had been transferred, held that the appellant and his two sons were, 
along with Sufman Singh until’ the deafh of the latter on June 3, 1930, mem- 
bers of a joint Hifdu family ; that the property sought to be attached had 
been acquired duning the minority pf Sulttm Singh and his brother Multan 
Singh by the District Judge at Delhi, who then had the management of the. 
family estate, with funds provided" from the estate ; and consequently that 
the property was part of the joint family estate. He furfbet held tat the 
appellant, during his °father’s lifetime, had been adopted® by the widow of 
his uncle Multan Singh and had thereby ceased in law to be the son of 
Sultan Singh, with the result that there was no liability incumbent on him 
under 8. 53 ofi the Civil Proœdure Code for his natural father’s débta. On 
these findings the Subordinate Judge held that the kothi was not liable to 
attachment and sale, ånd struck the execution off the file. 

The respondents appealed to the High Court at Lahore and the appeal came 
before Dalip Singh J., who agreed in effect with the findings of fact of the 
Subordinate Judge, Buf he nevertheless did not dismiæ the appeal, which 
would seem to have been the appropriate course. He held that, in view ot 
the pleadings and evidence, the question should be investigated whether Sultan 
Singh owned at hia death any separate property, apart from the apecific 
property which the respondents had sought and failed to attach, He accord- 
ingly framed a geneyal issue raising this question and remanded to the Sub- 
ordinate Judge to take evidence and report his opinion thereon. At the same 
time he held it clear that “there was a nucleus of joint Hindu family pro- 
perty ” and®*stated that “all acquisitions of property must in the absence of 
evidence to the contrary “be held to be joint Hindu family property, unless 


.shown to ba a separate acquisition?’ 


The Subgrdinate Judge, in pursuance of the remand to him, heard further 
evidence, and on March 14, 1938, reported that in his opinion the respondents 
had failed to prove that Sultan Singh hid left any separate self-acquired 
property on his decease in the hands of the appellant. In particular, he held 
that the respondents had failed to prove that either the shares in the Delhi 
Cloth and General Mills Company, or the interest in the timber business, 
which have formed the subject-matter of debate before their Lordships, 
were separate property of the late Sultan Singh. 

The case having returned to Dalip Singh J., that learned Judge expressed 
his general agreement with the findings of the Subordinate Judge, but differed 


VOL. XLVI. ]I THE BOMBAY tiw REPORTER. 187 


from him in two instances in which it appeared to him that the respondente P.C. 
had succeeded in discharging the onus which ày upon them, namely, with re- 1942 
gard to the Delhi shares and to the igterest in the*timber business. He decided = “7” 
that 140 of the shares in the Delhi company. which stood in the name of oran Tara 
Sultan Singh at his death and his interest in the tiber business were his * 


separate property and that the t was liable to account therefor to the Ram 
respondents in satisfaction of thijr judgment debt. RATTAN 
Against this decision the appellant presented, a Letters Patent appeal which S7" 
was dismissed by Adamson and Ram Lall JJ., without reasons assigned. It org 


is to be regretted that their Lordship, bave not the assistance of their views, Macwillen 
particularly in a case in which the judgment of the Court of first instance ~—— 
was reversed. A petition for leave to ayfpeal to His Majesty in Council was 
refused by the same leamed Judges, bug the appellant subsequently obtained 
special leave to appeal on thesadvice of’ this Board. 

Before their Lordshipd proceed to discuss the two items in dispute, it is 
important to state that it was common ground before them that Sultan Singh 
and his brother Multan Singh were members of a joint Hindy family of 
considerable wealth of which the appell4nf, as the son of Sultan*Singh and 
subsequéntly by “adpption the son of Multan Singh, and the appellant’s two 
sons in due course Became members. Sultan Singh held the position of karta 
or manager of the jomt family property. The finances of the family were 
throughout managed by a family firm knoyn as Sheo Singh Rai-Nihal Singh’ 
which conducted an ancestral banking busines. «A number of extracts from 
the books of this firm have been produced showing transactions in which it 
was concerned. 

With regard to the shares in the Delhi company, it was agreed that 100 
shares were originally purchased with money provided by the family firm and 
were consequently joint property. Both the Subordinate Judge’ and Dalip 
Singh J. state that the family parted with 32 of these shares, leaving them 
with 68. This finding is evidently based solely on an entry extracled from 
the books of the family firm, for there is no oral evidence on the subject and 
no relative records have been produced from the Share or Transfer Registers 
of the Company. The entry bears that there was “credited to Lala Sri 
Krishan Das” Rs. 10,720, being “sale proceeds of 32 shares of the General 
Cloth Mills Company.” ‘Their Lordships are not satisfied as to the correct- 
ness of the interpretation placed upon ‘this ambiguous entry in the Courte 
below. If it is the record of a sale, it is difficult to see why the proceeds should 
be credited to Lala Sri Krishan Das. Anbdthey entry vouches the purchase 
from the same party of 68 shares and it may well be that the entgy relating 
to the 32 shares, rightly read, redbrda the purchase of tle 32, shares which . 
with the 68 made up the total holing of 100. No other entry is produced 
showing how the holding of 100 shares was acquired. In the view which their . 
Lordships take, however, it is not necessary to pronounce upon the inter- 
pretation of the entry in question. The only two subsequent facts established 
with regard to the shares are that they were each split into 10 shares and 
that at Sultan Singh’s death the holding standing in his name was 860, Mr. 
Justice Dalip Singh, having held that 32 of the original 100 shares had been 
sold, being the equivalent of 320 of the split shares, subtracts the latter num- 
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P.C. ber from 1,000 leaving 680 shares. He then says that the difference between 

1942 the 860 shares standing yn Siffltan Singh’s name at his death and the 680 

seers. shares which were all that were left of the original holding, a difference which. 

ARABIR he inadvertently states to be 140 instead of 180 shares, must have been 

® bought by Sultan Sinfh on his own account and must be held to be his sepa- 

Ram rate property. Their Lordships do npt with this inference. The only 

RATTAN transactions in shares of the Delhi of which there is any evidence, 

reali namely those recorded in the gntries produced, are transactions of the family 

Lord and there is no evidence that Sultan Singh ever acquired any shares for bim- 

° Macmillan lf. It is true that there is nothingetosthow how the holding came to be 860: 

— shares at Sultan Singh’s death. There may well have been other transactions 

with the family funds in the compahy’s shares which would have been shown 

in the’company’s share and transfew registers had they been searched. The 

; entries showitig the receipt "of dividends by the family firm do not enable- - 

the number of aHares held to be ascertained. The mere fact that if 32 of the 

original 100 shaves were sold there would only be 680 of the split shares left 

whereas there were 860 at Sultan Singh's death affords in their Lordahipe’ 

. View no adequate justification for "tife inference that 180 shares were acquired 

by Sultan Singh as his separate property. The family firth admittedly had 

dealings in the company’s shares, and im the absence of evidence to the con- 

trary, there is no adequate reason for attributing 680 shares to the family and 

“180 to Sultan Singh individually, Their Lordships agree with the Subordi- 

nate Judge that the respondents have failed to discharge the onus upon them: i 

of proving that any of the 860 shares in the Delhi company were the separate 
Property of Sultan Singh, 

With regard to the timber business, it appears that this concern was started: 

and carried on by. Sultan Singh in partnership with one Lala Mohan Lal 

under the firm name of Sultan Singh & Company at various places including 
Chamba, Kulu and Simla. 

There is no presumption that a new business carried on by a member of 

a joint family in partnership with a stranger is joint famity business. It may: 

be or it may mot be. It is a matter for evidence. In the present instance it is. 

clear that the timber business Was financed from the family funds. The- 

evidence of Lala Janki Parhad, whp was for forty-five years in the service 

of the family firm of Sheo Singh Rai-Nihal Singh and kept its accounts, is 

that the money, invested in the timber business was obtained from the family- 

funds. The entries from the books of the family firm are not very clear or 

easy to waderstand. The respondents point to entries of interest received by 

the family fitm as indicating that Sultan Singh had merely obtained a loan. 

° from the family f@nds for the purpose of 4 business of his own. But if the: 

family firm were merely creditors wf Sultån Singh for the amount of such a 

. Joan, the entries in the books of the family firm would not have recorded, ag- 

they do, detailed transactions relating to the conduct of the timber business 

under the headings of Kulu and Chamba and certainly would not have 

contained, as they do in the case of Kulu, an item of “profit for 5 years.” 

The fact that transactions of the timber business were entered in the books: 

of the family firm and blended with their accounts indicates that Sultan Singtr 

treated the business as one in which the family was interested not merely in: 
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the capacity of creditors for a loan, and that he did not’ regard his interest P.C. 
in the business as his separate property, Their Lordships on this branch of 162 
the case also find themselves in agreement with the conclusion of the Sub- kan 
ordinate Judge that Sultan Singh’s interest in the timber busines is not RAGEBIR 
proved to have been his separate property. Such evidence as there is points i 
for the most part in an opposite dirgction. Ram 
Th Loch il ord y himbly advise His Majesty that this RATTAN 
appeal should be allowed ; that the order dated Octobey 5, 1938, of the High m 
Court at Lahore and the order of Dalip Singh J.. of July 12, 1938, should forg 
be recalled ; and that the order of the Segior Subordinate Judge of Delhi of Macis 
March 12, 1937, should be restored. The respondents will pay the costs qf —— 
the appellant in the present appeal and edlso those incurred by him in the 

Courts below subsequent to the order of the peor Subordinate Judge of 
Delhi of March 12, 1937., 7 . 


* Appeal alowed. 
Solicitors for appellant : Barrow, Rogers & Nevill. . i 
Solicitors for respondents: T. L. Wilson & Co. 

A se 


e 
[On apped? from the High Court of Judicature at” Calcutla.] 


Presént : 
Lorp ‘HANKERTON, Sm Geor RANKAN AND Sir MADHAVAN NAR. i 
NAWAB HABIBULLA i 1942 
È v. ° . ey 
COMMISSIONER OF INCOME-TAX, BENGAL. Dae 15. 


Indian Income-tax Act (XI of 1922), Secs. 2(4), 4(3) (vih) -—' Agricultural income" 
—-Wakf estate with “ agricultural income ”—Mutawalli’s remuneration whether 
dependent on nature of wakf property—Amount of remuneration—' Apicul- 
tural income ”—Liability to tax. 

The assessee, by the terms of a scheme of administration, received a fixed 
monthly remuneration as mutawalli of a wakf estate, the income of which was 
“ agricultural income” within the terma of 8 2(1) of the Indian Income-tax 
Act, 1922. The amount of the remunegation did not depend either on the na- 
ture of the properties or assets which constituted the wakí estate, or on the 
amount of the income derived therefrom by the wakf estate. On tke question 
whether the amount of the remuneration received by the amessee was “ agri- 
cultural income” under a 2(1) of the Acb :— 

Held, that the remuneration received by the assessee was not agricultural in- 
come and was not therefore exempt from taxation under s 4(3f (i) of the. 
Indian Income-tax Act, 1922: 

Income-tax Commissioner, Bikar one Drissa v. Makaraiadkiraj of Darbhan- 
gat, distinguished. 

Quaere : Whether the ameseee’'s remuneration would have been exempt from 
taxation if it had been by way of a fractional part of the income of the wakf 
estate, or by a percentage commission. 

Ta facts ark ried he iemetot he Poat, 


1 (1985) L. R. 62 I. A. 215, 221, % c. 3? Bom. L. R. 822. 
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P.G Sir Thomas Sirangman K. C. and C. Bagram, for the appellant. 
= J. Millard Tucker K. C. and Sir Alfred Wort, for the respondent. 


Hapmutta LORD THANKERTON. The appellant is the hereditary mutawalli of a 
’. waqf estate, and as such he draws remuneration, and the question in the ap- 
pal peal arises on a claim by him that the income thus: received by him is exempt 
Incoa-Tax, Tom taxation, which came before the High Court of Judicature at Fort Wil- 
BENGAL liam in Bengal on a reference by the resp@ndent, at the appellant's request, 
—— under s. 66(2) of the Indiam Income-tax Act, 1922, with a statement of 
the case and the opinion of the respondent rejecting the appellant’s claim to 
exemption. The question of law r&ferr€d to the Court wae : 

"Whether in the facts and circumstances of the case the sum of Re, 49,500 re- 
ceived by the assessee as his remmunerftjon as mutawalli was ‘agricultural income’ 
within the meaning of 8. 2(1), of the Ineome-tax Act?” 

For the asecfement year 1938-1939" the appellant was assessed for income- 
tax purposes on ‘an amount which included the sum of Rs. 49,500 under the 
head of salaries, which was the appellanta remuneration as mutawalli for the 
year of account and included both current salary and arrears. It is admitted 
o that the income of the waqf estate*from which the appellant's said remune- 
ration was drawn, was “ agricultural income.” 

The waqf wab created by an ancestor of the “appelldht ‘bya wactnatiah 
dated June 1, 1854. The poet of mutmwalli was made hereditary, the waqif's 
“son being first appainted.. No benefit was reserved in any way either to the 
wagif himself or to his descendants and no remuneration was provided for by 
the waqfnamah for the post of the mutawalli. In 1925, a suit in. the Court 
éf the District Judge, Dacca, in which the removal of the appellant was 
sought, was compromised on the basis of a scheme of administration which 
had been filed before the High Court and agreed to by all parties, and a 
decree in terma thereof was made by the District Judge of Dacca on May 24, 
1928. Under the scheme the appellant’s remuneration was provided for as 
follows :— ` 
“15. The remuneration of the mutawalli payable from the waqf shall be rupees 
two thousand fve hundred monthly together with a fixed allowance of rupees five 
hundred monthly for hia conveyance ‘the lighting of his apartments medical atten- 
dance and other per§onal charged incidental to his position. ....” 

It is enough to say that it is clear that under the scheme the appellant has 
only powers of management of the waqf estate and that those powers are 
limited in certain respeste by the control of a committee of management. 

The appellant maiñtains that she Rs. 49,500 received by him as hia remu- 
neration in jerma of the scheme is “agricultural income” as defined in 
e. 2(1) Of the A& of 1922, and that it js therefore rendered exempt from 
taxation by a 4(3) (viš) of the Act. The relevant part of s. 2 (1) is as 
follows, 

“2. In this Act, unless there is anything repugnant in the subject or context, 
(1) “ Agricultural income” means*— 

(a) any rent or revenue derived from land which is used for agricultural pur- 
poses, and is either assessed to land revenue in British India or subject to a local 
rate assessed and collected by officers of Government as such.” 

The High Court rejected the appellant’s contention, and their Lordships 
agree with their conclusion, 
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The appellant’s counsel referred to the recent decision of this Board in P.G 
Income-tax Commissioner, Bikar and Orissa w. Maharajadhiraj of Darbhanga, 1942 
the judgment being delivered by Lord ‘Macmillan. In that case a money-lender BE 
had lent money on a sarpeskgi leage’ and usufructuary mortgage of agricultural TAP SULLA 
lands under which he was in possession with all the powers of an owner, Commis 
and upon the terms that, after deducting from a gross estimated rental the sioner oF 
ss ae aia oaa mass ike e aug am 
credited, he was to take the (thika profite), There was no dispute BENGAL 
that the rents so drawn by him were agricuRural income within the meaning god 
of s. 2(1) (a) of the Act, and it yag gonceded that if the asseasee had not Themberton 
been a money-lender and the transaction in course of his money-lending -— 
business, the statutory exemption would have applied, but it was maintain- 

ed that the income was income, profifs and gains of the business, and that 

it thereby lost the benefit of the ¢remption. The Board heldethat the result 

of the exemption is to exclude “agricultural income” altogether from the 

scope of the Act, howsoever or by whomsoever received, and that the nature 

of the asseasee’s business cannot affect’ the exemption. ° 

In the opinion of their Lordahips, thaf case affords a usefyl contrast to 

the peesent case. The position of the assesdee in that case had been de- 
scribed by the Chief Justice of Patna—and this Board adopted the descrip- 
tion—as follows (p. 221) :— . 

“The mortgagee-lessee was to be in possession of both properties, and, in his 
relation to the cultivators of the soil he steod {in tHe position of landlord, deeling 

directly with them and collecting the rents, He bad moreover to pay the Govern- 

ment revenue, cesses and taxes and hig name was registered in the Land istra- 

tion Department. He alone was able to sue for rent whetħer current or to 

sue for enhancement or for ejectment and was able to settle lands with raiyats 

and tenants in all the properties, in fact he was in a position to take all proceed- 

ings which the mortgagor would have been able to take in the ordinary course if 

the lands leased and mortgaged had remained in her khas possession.” 

Accordingly, the assessee collected the rents directly in his own right and 

the amount of his income therefrom depended on his exercise of these rights. 

The position of the appellant is very different :—the recovery of the rents 
depends on the rights of the waqf estate, and on the appellint’s performance 

of his duties of managements as mutawalli, and the amount of his remune- 

ration does not depend either on the mature of the properties or assets which 
constitute the waqf estate, nor on the amount of the income derived therefrom 

by the waqf estate. If, as might postibly happen, the whole or’a portion of 

the waqf property ceased to be represented by agrioultural lands, it is clear 

that the remuneration fixed by art. 15 of the echeme would not be affected. 

Their Lordships agree with the High Court in holding that, albeit the in- 

come received by the wakf estate is within the definition Sf agricultural income « 

in a 2(1), the sums drawn therefrom Ys remuneration by the appellant are 

not agricultural income received by the appellant, and the question of law 
referred to the Court should be answefed in the negative. Their Lordships 

desire to add that a different question might have arisen if the appellant’s re- 
muneration had been by way of a fractional part of the income of the waqf 

estate, or by a percentage commission. That case may be considered if, and 


1 (1935) L. R. 62 I. A. 215, 221, s. Ê 37 Bom L. R. 822, 
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P.C. when, it arisea, and their Lordships express no opinion thereon. 
1942 Accordingly, their Lordships will humbly advise His Majesty that the judg- 
EE ment of the High Court shoyld be afifrmed, and that the appeal should be 
s TME dismissed with costs. i l 
Canus A Appeal dismissed. 
SONER OF = Solicitors for appellant: W. W. Box & Co. 
INCOME-TAX, Solicitor for respondent : Solicitor, [fdia qice. 
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LORD THANKERTON, SIR GEORGE eRANKIN AND SIR MADHAVAN NAR. 
RAM LAL DUTT SARKAR 
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December 15. * DHIRENDRA NATH ROY. 


—— Practice (civil) —Fikdings of fact by *Arst appellate Couri—Findings ro be clear 
and specific—Gentral approval te wews of trial Court—Effect of—Ciwil Proce- 
dure Cod& (Act V of 1908), Secs.°100, 101. i 

Findings of fact by the first appellate Court ahould be clegr And specific and 
not ambiguous or inferential, in order that they should be freated as final. A 
general approval given to the views of the trial Court will not necessarily in- 

. corporate all ita fmdings ty detpil, especially if accompanied by language which 
casts doubt on a particular point.® . . 

THE facts are stated in the judgment. g 


? . 

W. Wallach, for the appellant. ` 

No appearance for tbe respondent. 

Sm GEORGE RANKIN. This appeab is brought by special leave from a dec- 
re dated March 29, 1938, passed by the High Court at Calcutta on second 
appeal. The respondents have not appeared before the Board and Mr. Wal- 
lach for the appellant has carefully discharged his duty to see that all rele- 
vant matters are placed before their Lordships. The decree under appeal re- 
versed the decreea of the Additional, District Judge and Subordinate Judge at 

` Faridpur, dated resp&ctively April 17, 1935, and February 6, 1933. 

The suit was begun on April 15, 1934. It was a suit for three years’ rent 
of a permanent tenure which had been granted by the predecessors of the 
plaintiffs and of certain pre forma defendants to one Srinath Sarkar by a pat- 
ta dated July 8, 1875, and for whish a kabuliyat had been executed’ by Sri- 
nath on May 22, 1877. He w&s engaged on zemindari management-in the 
service of the plaintiffe’ predecessors who granted him the patta. He died 
childless in 1890 and his widow Patambari Dassee succeeded him as tenure- 
holder. She died on March 3, 1930, whereupon the appellant and his two bro- 
thers succeeded as her husband’s reversioners. They were not originally made 
parties to the suit but were added on their own application. The appellant 
has since acquired his brothers’ interests. His defence to the suit is that part 
of the lands comprised in the patta of 1875 were demised at a lump sum 
rent, and that, as the plaintiffe or their predecessors sbme time in the eighties 
of last century dispossessed Srinath of portion of these lands measuring some 


e 
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37 acres and worth about Rs. 56 per annum, no part of that rent is payable 
by him : his right being to a suspension of*the entire rent until the lands in 
question are restored to him. The trial Court and the lower appellate Court 
sustained his defence and dismisged the claim for rent. The High Court on 
second appeal remanded the case for calculation of the proper abatement of 
rent to be allowed to the appellant. His main grievance is that the learned 
Judges of the High Court have contrary to æ. 100 and 101 of the Civil Pro- 
cedure Code set aside the lower appellate Court’s §nding of fact that the 
plaintiffs’ predecessors gave possession of the 37 acres to Srinath and there- 
after dispossessed him. ~~ cc i 

The grantors of the tenure were certain persons called Rai—members of a 
family who owned the temindari of agglace in Jessore district called Narail 
and who are referred to as the Narail Babus. Of these certain members own- 
ing a one-sixth interest were not fartits to the patie of 18737 but the other 
members demised thereby the remaining five-eixths sharesin a mouza called 
Orakandi said to have an area of 1,464 pighas after dedugtion of certain re- 
venue free lands and village pathways. For 822 bigkas then in the occupa- 
tion of raiyats the rent reserved was Ret §57-14-8. For a further 4 bigkas 
13 cotichs—a small cultivated area held in khas—the rent was to be Ra. 4-114 
at Re. 1 per bigka. For a further area of 635 bigkas which tichided patit or 
waste land rent was fixed at Re. 317-15-9 ; but it was to remain rasad (in 
abeyance): payment being made at Re. 1 per þigka for such area as was 
found to»be tilled in 1876 and at eight, arfhas for the further areas found till- 
ed im later years. The claim for rent in the preserft suit does not include 
any of this rasad rent but is for Re 770-1-4, the plaintiffs’ proportion of the 
sum of Rs. 962-9-8—that is Rs. 957-148 plus Rs. 4-11-0—together with cer- 
tain cesses, The sum of Ra. 962-9-8 is’ called in the patte the talabi jama 
or demandable rent. As to Rs. 957-14-8 it appears to their Lordships to be 
a lump sum rent in respect of a five-sixths share in 822 bigkas 19 cottahs 6 
chittahs. 

In 1906 or 1907 in the course of the survey and settlement then being car- 
tied out the lands of kkatians Nos. 1 to 17 inclusive were antered as in the 
occupation of ratyats paying rent to the Narail Babus, including the plaintiffs. 
Of these the lands of eight khatians—Nos. 3, 4, 6, 11, f3, 14, 15, and 17— 
are claimed by the appellant to be part of the 822 bigkas which were settled 
at a lump sum rent. These lands amqunt in area to some 37 acres and their 
rentals to about Rs. 56. Much time was devoted at* the trial to the plaintiffs’ 
contention that these lands are not part ofthe 822 dighas but lands belonging 
to Ratandanga Bil and Patiladanga Bil—marshy area which according to 
the plaintiffs were outside the mguza of Orakandi referre to in the patta of 
1875. A further contention of the plaintiffs was,.that some lands held by 
tenants under them were chhit or detached lands of another mouza called 

But it has been held by the trial Court and by the lower appellate Court 
that moura Orakandi included these two Bils and that the 37 acres now in 
question were part of the raiyati area of 1875 (1282 B.S.)—part that is of 
the 822 bigkas which boré the hump sum rent of Rs. 957-14-8, This must now 
be accepted. 

R5. e 
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The-trial Judge found that the raiyats on these lands had been paying rent 
to the plaintiffs since at least 1283 B. $. or 1886 A.D. But since the plaintiffs 
produced no papers to show that they had collected these rents belween 1875 


' and 1886, he concluded that Srinath had been given possession and then oust- 


ed. He stressed for this purpose a passage in the kabuliyai executed by Sri- 
nath in 1877 wherein Srinath on the recital that he had applied for settle- 
ment of the mouza Orakandi and that for 1/464 bighas a sum of Rs. 1,280 
had been fixed as jamas—divided into Re. 317 rasad and Rs. 962-9-8 demand- 
able-—says : 

“I on taking a settlement and receiving a patta which was executed on Askar 25, 
1282, B.S., and was registered on September 28, 1875, am in possession in mofussi.’” 

The learned Additional District Judge expresses agreement with the trial 
Court in several passages of his judgment which are concerned with the ques- 
tion whether fhe 37 acres now in quéstion were part of the original area of 
822 acres mentionéd in the patta. He agrees that they did not fall outside 
Orakandi and he cejects the theory,of chMis of Aruakandi. He says : 

“ The learned lower Court discussgd the entire evidence as well as the kabuliyats 
with due care. I agree with this view*that the lease comprised 5-fths of the Mousa 
Urakandi (save the rent-free, etc.) that is of the whole block compgsed of Oyakandi, 
Ratandanga beal and Patildanga beel Patambari was in of the whole 
of the block, except the scattered parcels. The theory of chite lands has been fully 
discussed by the learned lower Court. I*do not ihink it necessary to repeat the 
feasonings given by the lower Coyrt in its judgment regarding thia theory. It is 
unnecessary to discus further. I have carefully considered the entire evidence on 
the record and I agree with the views taken by the lower Court regarding Khations 
Nop. 1-17 and I hold that the lands of thebe kAations are covered by the kabuliyat 
Ex. O. (1) executed by Srinath Sarkar in 1284 B. S. (11877-78), and that the 
plaintiffs dispossessed the defendants and their predecessors of those lands. The 
appeal of the plaintiffs theyefore faile. Isue No. 2 is decided accordingly against 
plaintiffs.” 

Issue No. 2 was in these terms :— 

“Waa there dispoæession of any portion of the tenancy by the landlords? Are 
the landlords in possession of any portion of the tenure? If so whether there should 
be a suspension or abatement of the rent ?” 

Ghose J. in the High Court says: 

“Tt has been foun® by both the Courts below that the landlords did not make 
ever possession of the whole of the demfied land to the lesseea but kept a portion 
to themselves. . . These lands were part of the mouza which was leased to Srinath 
Sarkar but ‘they werd not made over tð Srinath, Srinath however paid the rent 
without any objection for the dispossesaion of a part.” 

. ° 
“We find th&t here there was in effect no disposecasion but an original failure of 
ee a ee ee ee es 
nal lessee and his widow. 

Bartley J. held that the aocltne ot aiDan or THE 


“ cannot be applied rigidly in this copntry and that it abould properly be regarded 
as a rule of justice, equity and good conacience.” 

A main difficulty in the case is to ascertain with what degree of accuracy 
‘the word “ dispossession” is employed. Strictly used it could only apply to 
Srinath himself. It is no one’s case that his widow or reversioners were ever 
in possession of these 37 acres. Since findings of fact by the lower appellate 
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Court are to be treated as final, they should at least be clear and specific—not 
ambiguous or inferential. A general appréval given to the°views of the trial 
Court will not necessarily incorperate all ite findings in detail—especially if 
accompanied by language which casts doubt on a particular point. Ghose J. 
seems to have misinterpreted the findings of the trial Court and thus disabled 
himself from appreciating cerrectty the findings of the lower appellate Court. 
eae alee readme T A ga a re 
ed to consider that the District Judge Bad found as a fact that 
Srinath had been put into ‘possession and then ousted. If the learned Addi- 
tional District Judge had dealt twithethe question specifically, examining the 
contents of the kabubyats from this particular angle no ambiguity could*well 
have arisen. But the specific expregsioh of his finding is “that the plaintiffs 
dispossessed the defendants and their predecessors of those lands.” This is 
a singularly unconvincing way of ståtiog a finding that Srfhath was put in 
possession and was dispossessed but a phrase natural enough if all that be 
meant is that the defendants afid thes predecessors were kept out of poe- 
session. The reference to the second isgie only increases the uncertainty ; 
and while there are indications in other ‘parts of the judgment that the learp- 
ed J@dge may have agreed that Srinath was dispossessed in the strictest sense 
of the term, theif Lordships see no such statement as‘can be taken to remove 
the ambiguity in the crucial passage. If it is in law of importance to the 
rights of the parties to decide whether thesdefendanty have proved that Sri- 
nath whe ever in possession of the 37 acres, their Lordships think that the 
High Court was entitled to decide that question upon the evidence before it. 
The documents, the oral evidence and the view taken of them by the ‘trial 
Judge are made clear in his able judgment. The exhibited kabultyats of 
1883-4 arfd 1890-1 and the mention made of these eight tenancies in the 
plaintiffs’ books of 1886 led him to conclude that “these eight raiyats were 
holding these lands at the date of the lease” of 1875. But 

“no papers have been produced to show that the landlords never gave up col- 
lecting these renta and did eo between 1282 (1875-6) to 1293 (1886-7); so that my 
conclusion in view df the admission of possession in the kabyHyat [that is, of 


1284 (1877-8) ] ia that the landlords the lessee from his share in these 
lands, and kept his widow Patambari out of possession of it and are in possession 
of it to this, day.” 


Their Lordships think that the High Court was right in not accepting this 
result as proved by the evidence. The recital of posession in the kabuliyat 
of 1877 is in the vaguest and most general terms, and if taken correctly, refers 
not only to the raiyati area but to the whole area of 1,464 bigkas which in- 
cluded a large quantity of waste lands including watery whsta of the two 
bils. As the burden of proving @viction by the Narail Babus is heavy on the 
appellant, it seems unreasonable to hold that the defendante’ predecessor was 
in receipt of rent from the eight tenancies merely because at this distance 
of time the plaintiffs have not proved-that they continued to collect it—it 
being plain that in 1886 they were treating the tenancies as old ones, The 
purport and effect of the 1883 kabultyot Ex. 4(2) is that the jema was not a 
new one but the old jamg recorded in the name of Bhuban Mohan Manda! mu- 
dajat Dilaram Nai. The recital in Ex. 4 (1890)' of the auction purchase of 
1885 ia of a tenancy standing in the name of the judgment-debtor mudafat 


THE BOMBAY val REPORTER. [VOL, XLVL 


Majumdar Bairagi. So too with the kabuliyat of 1891 Ex. 4(4). These ka- 
buliyats may nof truly represent the facts but what they purport to show is 
not that an old tenancy had dome to an emd in 1875 or 1877, that rent had 
been paid to a new landlord, and that now the tenants were to begin to hold 
anew from the Narail Bibus but that the old tenancy had continued. There 
is indeed no solid ground for holding that Srimath ever realised rent from 
these eight holdings. While no explanation ig made out for his not having 
possession of khations Nos. 1 to.17—about 45 acres in all-—weight must be 
given to the fact that there is no trace of complaint by Srmath and that the 
whole rent demandable under the patt@ef W5 was paid by him-until his death 
in 1890 and by his widow till 1930. He was in the service of the Narail 
Babus till his death as manager of"dng pargannah and apparently deputy 
manager at thejr headquarters. 6 

This case muft, their Lordships thinf, be regarded as one in which posses- 
sion of the 37 acres Was not given to the lessee and was not insisted on by him. 
[The rest of the §udgment is not material to this report]. 
Appeal dismissed. 


. e 
e Solicitore for appellant : Hy. S. L. Polak & Co. 
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Before Mr. Justice N. J. Wadia and Mr. Justice Loker. 


.- : _ EMPEHOR 
v. bf 
JAYANTILAL JAGJEVAN MULJI. 


Defence of India Rules, 1939, tr, 130 Ey 120 (b), 56 (3)f-—City of Bombay Police 
Act (Bom. IV of 1902), Sec. 57}—Report in writing—Charge-sheat—Obstruc- 
tion to public servani—rirst information report—Prokibition against holding 
meetngs—Order to clear area of ‘all persons—Disobedience. 





* Criminal Application for Revi- posed upon it or him, by or in pur- 
sion No. 408 of 193 from convic- * suance of these Rules, or otherwise 
tion and = sentence passed by I. S. 4 discharging any lawful functions in 
Haji, Presidency Magistrate, Sixth connection with the defence of Bri- 
Court, Maxagaon, Bombay. 7 tish India and the efficient prosecu- 
7 Ine pelerant: portone of ite Pulpa tion of the war, or ... 
run thus: ‘ he shall be punishable with impri- 
180. (1) No Court or Tribupal * sonment for a term which may ex- 
shall, take oggnisance of any alleged tend to two year or with fine or 
contravention of these, Rules, except wih both. f 
on a report in writing of the facts we (3) Any police officer may take 
constituting such contravention, made ° such stepe, and uae such force, as 
by a public servant. may be reasonably necessary for se- 
120. If any person voluntarily obs- . curing compliance with any order 
tructs, or offers any resistance to, or made under this rule. 
impedes or otherwise interferes t The section pum thus :-—. 
with—... i mee 57. The officer in charge of a 
| (b) any authority, officer or per- section on ‘receiving any information 
soo exercising any powers, ore per- relating to the commision within his 


forming any duties, conferred or im- section of amy cognizable offence 
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Rule 130(2) of the Defence of India Rules, 1939, requires a Court to take 
cognizance of a case only on a report in writing made by a public servant. Such 
report includes a charge-sheet sent up by a police-officer, provided it sets out 
the facts constituting the contravention of the mule. 

Rule 56(3) of the Defence of India Rules does give such wide powers to 
police-officers as to enable them to close a road who. and prevent innocent 


passers-by from making K¥itimate® use ‘of it. 

In carrying out an order dssued by a Provincial Government under the De- 
fence of: India Rules prohibiting the holdigg of medtings without previous per- 
mision, a police-officer is not justified in directing an area to be cleared of all 
persona. A person, who is noMcom@rmed with any meeting, is not guilty of 
an offence under r. 120 (b) of interfering with the officer, if he faila to comply 
with such a direction. e’ 

Section 57 of the City of Bombay :Poliœ Act, 1902, imposes upon a police- 
officer the duty of recorging the fmt inforchation in writing of a cognizable 
offence and signing it. Where, however, there ig no informant, but the offence 
is committed in the presence of the investignting police-offcer himself, he is not 
bound to take down in writing any ‘Siformation relating to the commision of 
the offence, since he had the inforratich himself. 


TAE accused three in number were convicted under r- 120(b) of the Be- 
fence of India Hules, 1939, for interfering with poli¢e-officers in the perfor- 
mance of their duties of securing the public safety and maintaining public 
order under r. 56 (3) and Government Notification No. G. D. V. 102° of 
August’ 9, 1942, passed under r. 56(1), *(set qut at 45 Bom. L. R. 310, at p. 
312), the facts having been that ong March 2, 1943, "at 7 p.m. they refused to 
move from the Chowpatti sands when directed by“the police. The trying 
Magistrate fined each of the accused in a sum of Rs. 150. The details of the 
case are set out in the judgment. 
\R. A. Jehagirdar, for the accused. 

B. G. Rao, Government Pleader, for the Crown. 

Loxur J. This is an application in revision against the conviction of the 
three accused under r. 120(b) of the Defence of India Rules, 1939, by the 
Presidency Magistrate, 6th Court, Mazagaon, Bombay. The facts leading to 
the prosecution of the accused are contained in the statement of Police Inspec- 
tor Kilbourne of Gamdevi Police Statfon. On March 1, 1943, a printed handbill 
(exhibit a) was brought to his notice, purporting to have emanated from the 
‘Bombay Provincial Congress Committee and announcing that public prayers 
would be held on the Chaupati sands gt 7 p.m. on March 2, 1943, which 
was the last day of Mr. Gandhi’s fast. It requested men, womefi and children 
to attend that meeting in thousands. No permisaion of the Commissioner of 
Police had been taken for holding such a meeting as refuired by a notification 
issued by Government under r. 56(1) bf the Defence of India Rules. That 
sub-rule empowers the Central Government or the Provincial Government 


shall forthwith, reduce into writing ~ gcribed, and the officer shall forthwith 
im manner prescribed, the statement enter or cause to be entered the sub- 
made by the informant, and the in- stance of such statement in a book 
formant shall sign the statement so WOU RE De EPEa ePreabed 
reduced into writing which shall be torg. 


kept and recorded in manner pre- | oft ck 
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for the purpose of securing the defence of British India, the public safety, 
the maintenance of public order or*the efficient prosecution of war, by general 
or special order, to prohibit, réstrict or impose conditions upon, the holding 
of or taking part in public proceasions, meetings or assemblies, Under that 
sub-rule Government of Bombay promulgated an order, G. D., V. 102 dated 
August 9, 1942, to the effect that no public progession, meeting or assembly 
should be held in any place in the Province of, Bombay except with the pre- 
vious permission in writing of the District Magistrate of the district concerned 
or the Commissioner of Police, Bombay, as the case might be, and it also 
provided that no person should take asf in any procession, meeting or 
assembly in respect of which such permission had not been obtained, Sub-rule 
(4) of r. 56 makes it penal to contraveng any order made’ under sub-r. (1), 
and sub-r. (3) empowers any police officer to take such steps and use such 
force as may be teasonably neccesary fof securingecompliance with any order 
made under the ru. ‘When, therefore, Inspector Kilbourne saw the hand- 
bill, he proceeded to the Chaupati eands at About 6 p.m. on March 2, 1943, 
with several other officers and congtables from his police-station in order to 
prevent the holding of the contemplated*meeting in contravention of the order 
issued by Government. At about 630 p.m. he saw that a larke number of 
women were aquatting oh the sanda shouting slogans and attempting to hold a 
prayer meeting as announced in the handbill, He arrested sixty-two of them 
and forwarded them t the police-gtation. Shortly afterwards some boys 
met there to hold a meeting near the Tilak statue. The Inspector had them 
dispersed. He arrested four of those boyasand eent them to the police-station. 
He fund that there was a good deal of excitement at that time and, therefore, 
decided to Gear a portion of the sands within a radius of seventy yards from 
the statue. He issued ordeys to that effect to his subordinates and had the 
sands almost completely cleared in that area. Police Sub-Inspector Agha, 
who was acting under the orders of the Inspector, says that when he was 
engaged in clearing the sands, as directed by the Inspector, he came across 
accused No. 2 and told him to get away. Accused No. 2 did not listen to 
him and started arguing with him. -He, therefore, took him to Inspector 
Kilbourne, The Inepector advised him not to create any disturbance but to 
go away quietly. But he continued to argue with him and refused to leave 
the place, contending that the police had no right to remove him fram the 
sands, Inspettor Kilbourne told him that if he did not obey hie order he 
would be compelled to arrest him, and when accused No. 2 still persisted in 
remaining there, he was arrested and sent to the police-station, Five minutes 
thereafter acgised Nos. 1 and 3 were seen at a distance of ten or twelve yards 
from them, and as people were collecting there, Inspector Kilbourne went 
up to them and asked them to moveon. ‘They also’ questioned his right to 
remove them from the sands, and as they refused to leave the place and 
maintained that they had a right to be on the sands, they were arrested. A 
charge-sheet was then sent up against all the three accused and they were 
tried on the charge of interfering with the police-officers performing the duty 
of securing public safety and maintaining public order imposed on them in 
pursuance of r. 56(3) of the Defence of India Rules, and were convicted under 
Tt. 120(b) of the Defence of India Rules. 
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A preliminary legal objection is urged against the trial on the ground that 
the learned Magistrate was wrong in taking cognizance of the offence with- 
out a report in writing made by a public seryant as required by r. 130(1) 
of the Defence of India Rules. That sub-rule provides that no Court, shall 
take cognizance of any alleged contravention, of the -rules except on a repoit 
in writing of the facts constituting such contravedtion made by a public 
servant, It is true that there is no deparate complaint or report made to the 
learned Magistrate by the Police Inspector, but the, prosecution was started 
on a charge-sheet sent by, bim. ° In that cRarge-chest, which was signed by 
pie tae T PEA Vek three accused and alleged that “ they 
at Bombay on the 2nd day of March 1943 did interfere with the Police 
Officers performing their duties in maingaining peace and order at Chaupaty 
and thereby committed an offence paplahable under r, 120(b) of the Defence 
of India Rules”. Thus this charge-gheet set. out the facts constituting the 
contravention of the Defence of India Rules committed .by the accused and 
can be regarded as the Police Ipspector’s report made to the Magistrate in 
writing. It is argued that the charge-theet does not specifically state what 
were the duties in performing which, thé police-officers were’ then engaged, 
nor does it recite that they were clearing the sands in order to prevent an 
unauthorised meeting being held, We do not think that it was necessary for 
the Inspector to set out all the detgils in the report which he was required 
to make under r. 130(1) of the Defence of India Rules before the Magistrate 
could take cognizance of the offence. The report sufficiently gave an idea of 
the offence for which the accused wert to be tried and the learned Magistrate 
was justified in taking cognizance of that offence. . 

jei next oendaa that ai tine cise there ga nocfise anaon ea 
and that the Police Inspector was bound to record the first information in 
writing and sign it as required by s. W of the City of Bombay Police Act, 
1902. That section requires the police-officer in charge of the section on recetv- 
ing any information relating to the commission within his section of any cogniz- 
able offence to forthwith reduce into writing the statement made by the 
informant, and to take the signature of the informant whọ made that ‘state- 
tment, But in the present case there waa,no informant as such, as the alleged 
offence was committed in the presence of the investigatifig officer himeelf. The 
Inspector was, therefore, not bound fo take down in writing any information 
relating to the commission of the offence, since he had the information him- 
self. In fact the Inspector says that he did enter the facts regarding the 
offence in the station diary. It is argwed that in- the absence of the first 
information report under s. 57 of the City of Bombay Police Att the accused 
were handicapped in cross-exaynining the witneseea. There’ is *no reason to 
assume that there was any such handicap to the accused. Tf they wanted 
to know what was the case of the Police Inspector at the earliest stage of 
the investigation, the accused might have requested the Court to look into 
the station diary. But anyhow as the Police Inspector was not bound to 
«write his own statement and sign it under s, 57 of the City of Bombay Po- 
lice Act, the trial is not vitiated. 

The more important question is whether the police-officers were engaged 
in exercising any powers or performing anf duties conferred or imposed 
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A. Cr. J]. upon them by the Defence of India Rules and whether the accused volun- 
1948 tarily obstructed or offered any resistance to or interfered with them in doing 
—~ s, Rule 120(b) of the Defence of India Rules makes it an offence to inter- 
ite fere with any officer exercising any powers oy performing any duties conferred 
JavanTiLaL Of imposed upon him by on in pursuance of the Defence of India Rules. The 
JAGJIVAN case for the prosecution is that Inspector Kilbourne and his subordinatee 
Loker J had a right to take such steps and use such force as might be reasonably 
necessary for securing cempliance with the order of the Bombay Government 
prohibiting the holding of meetings without the previous permission of the 
ing, the first meeting and arresting sixty-two persons who were among thove 
that held that meeting. Similarly they yere justified in arresting four of the 
boys who with othera were attempting ġo hold a meeting. But the question 
is whether Inspector Kilbourne was justified in grdering that an area within 
a radius of sixty toeseventy yards from the Tilak statue should be completely 
Cleared of all peragns, whether such, persons intended to hold a meeting or 
to attend or take part in any such meeting or not, It is not clear from the 
evidence whet order had been issifed by Inspector Kilbourne. He himself 
s&ys that he decided to clear a portion of the sands within a radius of etventy 
yards from the Tilak statue, whereas Sub-Inspector Agha dbfinitely says that 
he was given orders to clear the people from the entire area of the sands. 
It is admitted that the areq within seventy yards from the statue included 
a portion of the footpath neag the fangs. Thus according to Inspector Kil- 
‘bourne a portion of the’ footpath also was to be cleared, while according to 
Sub-Inspector Agha tite footpath was not to be cleared of the persons who 
were going along it, but only the entire area of the sanda had to be cleared. 
. Accused No, 1 says that at- about 7.10 p.m. on that day he left his house 
situated behind Wilson College Hostel with his brother accused No. 2 and 
met his maternal uncle’s son Mahendra, the brother of accused No. 3,’ or 
Chaupati footpath. Proceeding further they’ met accused No. 3 at the junction 
of Sandhurst Road and Chaupati Road. Accused No. 3 was then going from 
the Churchgate wde. After some time accused No. 2 walked away a few 
paces and in the meantime Sub-Inspector Agha approached them snd abused 
Mahendra: Accused°No. 1 remonstrate with him, and when this was going 
on Inspector Kilbourne arrived and the matter was referred to him. But the 
Inspector refused to listen to him and prdered him to move away from the 
footpath. When he refused and requested him to give him a hearing, he was 
arrested. Accused No. 2 says thai” seeing some acqhaintance sitting on one 
of the benches gn the footpath, he went up to him, and when be was talking 
with him, Sab-Inspegjor Agha asked him toeclear away. He told the Sub- 
Inspector that he was etanding on the footpath and there was no necessity 
for his going away. Baut the Sub-Inspector paid no heed to him and took 
him to Inspéctor Kilbourne who without giving any hearing to him asked 
him to go to the police-station and lodge a complaint there. He willingly 
accompanied a police constable to Gamdevi Police Station and asked to be 
shown to the Police Superintendent, but he was told: that he was under arrest. 
Accused No. 3 also supports this story and saye that when be met accused 
Nos, 1 and 2 and his brother "Mahendra at the junction of Sandhurst Road 
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and Chaupati Road when he was going from Churchgate side along the A. Cr. J. 
hephpet ub Tspectar “Arta: abuts, Mahendra and when they temoeeerated 2e 
they were arrested. 

Te se sagt cats AT E E E E E N ETE, Eurmnor 
Nos, 1 and 3 were arrested. As regards accused No. 2, he was admittedly Jayaxrmat 
going along the footpath, and asehe, refused to move away, he was taken to JAGJIVAN 
the Inspector and was arrested. Agha himself admits that he arrested accused aaay 
No. 2 at a distance of about ‘eight or ten yards frém the footpath and far LANE: 
away from the Tilak statue. His case apparently was that be had been 
ordered to clear the entire area o$ the Chaupati sands, and although accused 
No. 2 was far away from the Tilak statue, he was entitled to ask him to get \ 
away, even though the place where he Was standing was more than seventy 
yards distant from the statue. But the Inspector definitely says that be had 
issued an order that only a portion @f the sahds within a radius of seventy 
yards from the statue should be cleared. Although Sub-Inspector Agha saya 
that accused No, 2 was standing towardg the Chaupati aide on the sands and 
not towards the Mafatlal Swimming Batp, the Inspector says that, he was 
towards the Mafatlal Swimming Batlf side of the statue. According to 
accused No. 3 he was on the Chaupati aide of the statue as deposed td by 
the Inspector. Phus it appears that Sub-Inspector Agha had no clear idea 
about the orders issued by the Inspector, nor is it clear where he arrested 
accused No. 2. Inspector Kilbourne definijely says that he was then about 
twenty "yards from the footpath on the’ sandg at the junction of Sandhurst, 
Road and Chaupati Road. He doesnot say that the place was within seventy 
yards of the statue. On the other hand accused No. 2°has stated in his state- 
ment that he was at a distance of one hundred and fifty yards from the 
statue. It is now stated in this Court that the nearest point at the junction 
of Sandhurst Road and Chaupati Rodd is one bundred and fifteen yards 
from the statue. It thus appears that accused No, 2 did not infringe any of . 
the orders issued by the Inspector about the clearing of the sands within a 
radius of seventy yards from the statue. Accused Nos 1 and 3 were also about 
the same place near the junction of Sandhurst Road and Chaupati Road. 
Inspector Kilbourne tries to make out that they were on the sands near the 
footpath. Sub-Inspector Agha definitely says in two places that both of them 
were on the footpath when they were arrested by Inspector Kilbourne. He 
does say that be does not know the circumstances under whith they were 
arrested, but definitely asserts that both accused Nos. 1 and 3 were then on 
the footpath, Perhaps that was the refson why he himself did not arrest 
them since he was under the impression that the Inspector's oxders were to 
clear the sands and not the footpath, though accordingeto the Inspector even , 
the footpath falling within seventy yards of the statue had to be cleared. 
Thus it appears from the conflicting evidence of the Inspector and the Sub- 
Inspector that when the accused were arrested they were not within seventy 
yards of the statue and cannot, therefore, be said to have voluntarily 
obetructed or offered any resistance to or impeded or otherwise interfered with 
the orders issued by the Inspector. 

Moreover the Inspector went beyond his powers in issuing or general 
orders to clear the entire sands or a portion of the sands of all persons. Under 

R. 28. 7 


202 


A C.J. 


l 
THE BOMBAY LAW REPORTER. [VOL XLVL 


r. 56(3) of the Defence of India Rules be could take such steps or use such 
force as might be reasonably necessary for securing compliance with the orfer 
of Government regarding the bolding of meetings, and if he had any reagon- 
able grounds to believe that the accused intended to hold a meeting or to 
take part in any ing, he would have been justified in asking them to 
move away. When accused were armested, admittedly the sands had 
been completely cleared of all persons. fnspector Kilbourne says that at that 
time there were no passers-by on the footpath’ and it was only after the dis- 
cussion between the police and the accused started that the people began to 
gather. But those people were evidengly curious idlers who had no intention 
of holding a meeting in contravention of the Government order. Rule 56(3) 
of the Defence of India Rules does moj give such wide powers to the police- 
officera as to enable them to close a goad wholesale and prevent innocent 
passers-by front making legitimate use @f itt If jt be thought necessary that 
any road should be thus closed, a proper order should have been obtained 
from the Police Coymmissioner under „the Bombay City Police Act. But such - 
a wide power is not conferred upon the Inspector or his subordinates, It is 
true that if a suspicion was entertatnad that certain persona were gathering 
With the intention of holding an unlawful meeting or that anp persons were 
going to take pårt in such a meeting they could be dispere#d by any police- 
officer, There is, however, no such allegation against any of the three 
aceused. On the othey hang Ingpector Kilbourne admits in his crogs-exami- 
nation that he did not see accysed No. 1 asking people to collect round him. 
The learned Government’ Pleader refers tp a statement in his examination-in- 
chief that people began*to collect. That does not mean that they were collect- 
ing at the instance of the accused or that the accused were responsible for 
the collection of the crowd. 

Nc a Ka eS ie Oe 


. Police Inspector. It vaguely says that the accused interfered with the police- 


officers performing their duties of securing public safety and maintaining 
public order imposed on them in pursuance of r. 56(3) of the Defence of 
order” is evidently taken from theepreamble contained in r. 56(1). But as 
pointed out in Emperor v. Shankar Pogayya,: that preamble is only relevant 
on the question of the validity of an order issued under it. If it could be 
proved that the purpose of Government in framing the order was not such 
as is indicated in the rule,*then the order would be bad ; bat once the order 
has been prqmulgated, its construction must depend upon the language in 
which it is framed, and the preamble to r. 56 has nothing to do with the 

construction of the omler. The charge should, therefore, have referred to the 
order issued by the Police Inspector,for the purpoee of enforcing the order 
of the Government of Bombay with regard to the holding of meetings. In 
that case it would have been necessary for the learned Magistrate to consider 
whether the accused intended to commit a breach of that order. But the 
learned Magistrate considers that question to be irrelevant and has not direct- 
ed his mind to it. He says in the course of his judgment : 
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“For the purposed of the charge in this case it is not necessary for the prosecu- 
tion to prove that all these accused had eitheg participated or had intention to 
participate in the unauthorised prayer mfbeting. It is also not necessary for the 
prosecution that these accused had inftnded to hold an unauthorised prayer meet- 
ing or any other meeting after the theeting of the women was dispersed.” 
‘Thus he misses the very point which the prosecutioA ought to kave proved. 
If the accused had no intentidn of holding an unauthorised meeting or parti 
cipating in any unauthorised meeting, they could not pe said to have contra- 
vened or intended to contravene any order epassed under r. 56(1), and in 
that case there was no occasion for any police-officer to take action against 
them under r. 56(3) of the Defence df India Rules. It is not alleged nor 
can it be said on the evidence that any of the accused had any such intention 
and, therefore, the police-officers went Beyond the powers conferred on them 
by r. 56(3) in asking them to & It wopld have been different if the 
Inspector or the Sub-Inspectér had sai id that they had reagons to believe that 
the accused were going to hold an unauthorised meeting or going to take 
part in it In the absence of such an-dllegation their arfest was not right 
and they were not bound to leave the piaée as ordered by the Inspector or 
the Sub-Inspector. It cannot, therefore, be said that they in any way vohmme 
tarily Obstructed qr offered resistance to or impeded qr otherwise interfered 
with the police-officers in the performance of their duties in exercise of the 
powers conferred upon them by the rules. 

The ryle must, therefore, be made abeglutt. The coftvictions of the appli- 
cante and the sentences passed on them are set*aside.and they are acquitted. 
The fines, if recovered, should be reffinded to them. , 


Rule made absolute. 
i 


CRIMINAL ORIGINAL. 


Before Mr. Justice Blagden. 


EMPEROR 
mo . 
AYUBKHAN MIRSULTAN.* e 


Indian Penal Code (Act XLV of say, a Sa asc of girl 
kidnapped, wheather material. ° 
a a a ieee 
tody, consents to an act of illicit intercduree with a man and is persuaded to 
elope with him for that purpose, the offend of kidnapping punishable under 
a 366 of the Indian Penal Coge, 1860, is committed. 
Emperor v. Laxman Balat, followed. * 
Emperor v. Baijnath, dissented from. 
OFFENŒ of kidnapping. 
Ayubkhan (accused No. 1) and his mother Dilbarjan (accused No. 2) 
were charged with the offence of kidnapping a girl named Ramzanbibi from 
* Fourth Criminal Sessions. Case : sc. 37 Bom. L. R. 176. 


No. 9 of 1943, 2 (1932) 33 Cr. L. J. 669. 
1 (1934) L L. R. 59 Bom. 652, 
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he AWTU Rastoly OF Dew patents AN ONENE Puts ah under sb don and ae 
of the Indian Penal Code, 1860.» ‘ 

Ramranbibi, a Pathan girl, who was 14/15 years of age, lived with her 
parents in a room in a chawl in Bombay. ,In a room opposite to hers lived 
the two accused. The females of both families were on visiting terms, Early 
in the morning of Maf 5, 1943, at aboute1-30,a.m. Ramzanbibi eloped with 
accused No, 1. She was taken to a house in Sewri, where she was ravished 
by accused No. 1 on three successive nights” She was next taken to Kurla 
where ehe was kept for three days. Accused No. 1 then took the girl by rail- 
way train and both got down from the strain after three or four stations. 
They were arrested by the police at the station. 

On these facts the accused were triqd by Blagden J. een ee 
K. Joseph, for the accused, . 

Vinayak G. Mokile, for the Crow? . 


BLAGDEN J. Mr. Joseph's submission pere is that if a girl, being over 
fourteen and unde sixteen and in fawful custody, consents to an act of Mi- 
cit intercourse with a man and i? persuaded to elope with that man for that 
purpose no Offence under a. 366 of the Indian Penal Code, 1860, is commit- 
ted, but it may be an offence under a. 363. This Court hfls already held in 
Emperor. v. Laxman Bala that a previous act of illicit intercourse between 
the kidnapper and the girl does not prevent an offence under s. 366 being com- 
mitted. I respectfully agre Withethe dissent expressed in that judgment 
from Emperor v. Batjnath?. "The pot does not seem to be exactly covered 
by authorities, but I gm prepared to hold that even on Mr. Joseph's supposi- 
tién an offence under s. 366 is possible. The girl’s consent might always be 
revoked, and if it were revoked force or a further seduction would be essen- 
tial before an act of ilicit intercourme could take place; and even if it were 
not revoked, it is difficult to see how the act of illicit intercourse could take 
place without at least some overture, however slight, being made by the male 
person, which overture, however slight, could properly be called a “ seduc- 
tion” to “illicit intercourse.” 

Notre. The trial proceeded. The verdict of the jury was that both the 


. accused were not gifilty. The accused were accordingly acquitted.—Enps.] 
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e FULL BENCH—CRIMINAL REVISION. 


Before. Mr. Justice Macklin, Mr. Justice Sen and Mr. Justice Lokur. 
‘ P. D. SHAMDASANI 
v. ° 
SIR H.P. MQDY.* 

Criminal Procedure Code (Act V of 1908), Sec. 362—Indian Companies Act (VII 
of 1918), Secs, 282, 278 (2)—-Presidency Magistrate—Summeary trial—Offences 
under Indian Companies Act punishable with imprisonment and fine—Whether 
such offences triable summarily. 

1 (1984) I. L R. 59 Bom. 652, *Crimihal Revision No. 426 of 


sc 37 Bom. L. R. 174 1923. 
2 (1932) 33 Cr. L. J. 669. 
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All offences under the Indian Companies Act, 1913, punishable with impri- 
sonment as well as fine are triable summarily by a Presidency Magistrate, 
under s, 362 of the Criminal Procedure Code, 1898, unless such Magistrate im- 
poses an appealable sentence. 


THE complainant, P. D. Shamdasani, filed a complaint in the Court of the 
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nemo 


v. 
Sim 


Chief Presidency Magistrate of Bembay on February’, 22, 1930, that the ba- H, P. Mopy 


lance-aheet of the Central Bank of India, Ltd., as at December 31, 1929, was 
false in material particulars, and charged certain offidere and auditors of the 
bank with an offence under s. 282 of the Indian Companies Act, 1913, and 
offences under ss. 418, 409, 193, $20B,e109, 114 of the Indian Penal Code, 
1860. . 
The case travelled from Court to Cettrt until it reached the Court of the 
Presidency Magistrate, Second Court, ©n August 9, 1939. It reached its first 
hearing on April 2, 1941, when tHe trying Magistrate started to try the case 
summarily. There were forty-one hearings of the case, dut of which on the 
last fourteen bearings the complainant was in the witnesedox for his exami- 
nation-in-chief. The Magistrate recorded np evidence throughout. While the 
examination-in-chief of the complainam Was not concluded, he applied to the 
High Court om 22, 1943, for a rule on two points, viz. (1) whether 
the case was triable only by the High Court, and (2) whether the trying 
Magistrate was competent to try the case summarily. 

On September 30, 1943, the Court, Beaurpont .C. J.. Sen J. and Lokur J., 
granted ‘a rule confined only to the spond point. 

The rule was heard on Novembeg 28, 1943, by a full bench consisting of 
Macklin, Sen and Lokur JJ. 


The complainant in person. I submit that an offence under s. 282 of the 
Indian Companies Act, 1913, which is qunishable with imprisonment as well 
as fine, cannot be tried summarily by a Presidency Magistrate. The power to 
try an offence under the Act summarily is confined by s. 278 to offences 
“punishable by fine only.” The wording of s. 278(2) in the earlier Com- 
panies Acts of 1866 and 1882 was “punishable by any penalty” but in the 
Act of 1913 the expression was changed to “punishable By fine only”, to 
make the requirement of s. 278 (2) more emphatic. e 

The jurisdiction in general of a Presidency Magistrate to try a case sum- 
marily is excluded by s, 362 (1) of the Criminal Procedure Code, 1898, “in 
every case in which an appeal lies ;” But this procedure is confinéd to “ offen- 
ces under the Indian Penal Code,” (s. 5(J) ). Section 5 (2) of the Code ex- 
pressly provides that in case of offences under any other law the procedure 
‘should be regulated by “the manner or place of investigating’ inquiring into, 
trying or otherwise dealing with such offences.” An offence under s, 282 of 
the Indian Companies Act falls Within the purview of s. 5(2) of the Criminal 
Procedure Code, and the Presidency Magistrate is bound to follow the spe- 
cial procedure laid down by a. 278(2) ef the Act. 

According to Emperor v. D’Souza* the right of a Presidency Magistrate “ to 
refuse to record evidence is absolute,” but, I submit, that such right should 
be exercised judicially by recording reasons for the procedure adopted. 


id 
1 (1931) 34 Bom. L. R. 286. 


enone 
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_ Sir Jamskedji Kanga, with S. G. Velinker and R. J. Kolak, instructed by 


Payne & Co., for the accused, not called upon. 
S. G. Patverdhan, ‘Assistant Governmegt Pleader, for the Crown. 


MACKLIN J. This is an application in revision to interfere with the proce- 


EL P Mooy dure of the Presidendy Magistrate, 2nd ‚Court, Bombay, who is trying an 


offence under s, 282 ‘of the Indian Companies Act of 1913. That offence 
ig punishable with imprisonment for three Years and also with fine. The 
learned Magistrate is trying it ft} a summary manner and is not recording the 
evidence in full, and the prosecutor in thy case contends that this procedure 
is illegal in view of 8. 278' (2) of the Indian Companies Act of 1913. That 
sub-section provides that if any offegce which by the Act is declared to be 
punishable by ‘fine only is committedyby any person within the local limits 
of the High Gourt, it should be punishable upon summary conviction by any 
Presidency Magistrate. The argument is that this section limits the powers 
of a Magistrate as regards summary trial to offences which are punishable 
with fme only, in other words it rebtricta the powers of Presidency Magis- 
ee ee ee ee 
summary manner. 

E EE ELE E E a a ies iy wake 
a. 278 of the Indian Companies Act an offence of this kind would be triable 
by a Presidency Magistrate acgording to the procedure laid down in s. 362 
of the Criminal Procedure Code ; fng the question before us really’ amounts 
to the question whether the powers giyen to Presidency Magistrates by the 
general Act (Crimindl Procedure Code) can be deemed to have been abro- 
gated by the wording of e. 278 of the special Act (Indian Companies Act of 
1913). We have no doubt that the section must be regarded as an enabling 
rather than as a restrictive section ; “this is made clear by the state of the law 
as it existed in 1913 when a 278 was enacted, In 1913 8. 362 of the Criminal 
Procedure Code stood as it was before the amendment of 1923 ; and before 
the amendment the position was that a Presidency Magistrate had: to take 
down in hia own hand or cause to be taken down at his dictation the evidence 
in every case in which he intended to impose a fine exceeding Rs. 200 or 
imprisonment for a ferm exceeding six months. It would follow that in decid- 
ing a case involving a company matter he would be bound to record evidence 
unless he intended to fine the offender, less than Rs. 200 or sentence him to 
imprisonment for less thafi six months. Then s. 278 of the Indian Companies 
Act was. engcted, and this had thé effect of allowing the Magistrate ta try 
in a summary manner any offence punishable with fine only. The intention 
clearly was to exteng the ordinary powers of a Presidency Magistrate under 
the Criminal Procedure Code beyong the limit of Rs. 200 provided by that 
Code but to restrict the extended power to offences punishable with fine only. 
That is the natural meaning to apply to a, 278. This interpretation of sub- 
a (2) is strengthened by the wording of sub-a. (3), which provides that not- _ 
withstanding anything in the Criminal Procedure Code all offences under the 
Act are ta be deemed to be non-cognizable. The words “ Notwithstanding 
anything in the Code of Criminal Procedure” do not occur in suba. (2). 
We think therefore that in any case of an offence under the Companies Act 
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which is punishable with fine and imprisonment the Presidency Magistrate F.B. 
may try the case summarily unless he imposes an appealable sentence, the 1943 
amendment of 1923 having provjded for appealable sentences rather than ~~ 
sentences involving fine of Rs. 2Q0 or imprisonment for less than six months. 
It ig next argued that even though a Presidency Magistrate has jurisdic- H, P, Mopy 
tion to try these cases in a summary manner withodk recording the evidence — 

in full, it is nevertheless wrong that he should do éo having regard to the Mediis] 
volume of the evidence and leAgth of time that would be taken to record it. 

This contention is largely based on In re Hanifabai where a division bench ; 
of this Court interfered in a case whigh had been summarily tried but had 

taken several hearings, and the Court thought that the Magistrate probably 
did not fully remember the evidence, "There are however two cases to the 
contrary decided by; division bencheswf this Court : see In re Chkagan Har- 

govan® and Emperor v. D’Souse®. The view taken in the last two cases was 

that the High Court could not interfere in a matter which was purely with- 

in the discretion of the Magistrate. We have no doulj that it would be 

Wrong to interfere in this case, since the discretion of the Magistrate has been 

judicially exercised. His report shows that he has fully considered the mat- 

ter, amd he has full reasons for trying it summarily. 

We discharge tule. But we note that for one» reasod or.another the 

case has taken approximately thirteen years, and we trust that it will be 


disposed of without any unnecessary delay,, ` ‘ ° 
Sen J. I agree. eee ier oe 
Loxur J. I agree. d . 


Rule discharged. 


» e 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay]. 
Present : : 
LORD Romer, LORD PORTER, LORD CLAuSON, SIR GEORGE RANEIN, AND 
. SR MADHAVAN NAIR. 


THE PATIALA STATE BANK . 1943 
“v. . oye 
THE COMMISSIONER OF INCOME TAX, BOMBAY. Indy 8. 


Government Trading Taxation Act (ITT of 1926), Sec. 2—Operatton gf the séclion 
—Indian State bank—Incom@ received from property de British India taken . 
over by such bank from its debtor wha is subject of State—Bank making profit 
by selling its investments in British India above cost price—Income derived from 
suck investmenis—-Liabiity ta pay inçome-tax—Indian ‘Income-iax Act (XI of 
1922). 

There are no words to be found in the Government Trading Taxation Act, 
1926, confining the operation of ita s. 2 to tradea or businesses carried on in 
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British India. It applies to the business of a bank although it is carried on ex- 
clusively in an Indian State. 
In the matter “of Rak Prasad, overruled. 

Where an immoveable property situate*im British India is taken over by an 
Indian State bank from its debtor, a subject of the Indian State, in part satia- 
faction of a loan a ced to him, the income arising from such property m 
presenta income, or gains of theebubiness’of the bank received in British 
India and ia Hable to be taxed under thp Indian Incometax Act, 1922, 
in the same manner $ “in the like case” a company would be liable: 

Similarly, a-sum realised by such a bank on the sale of its investments in 
` British India representing the excesg realised by it over the cost price of such 
, vestments, as well as the income received by the bank from its investments 
in British India, are such income, profits or gains and assessable to income-tax 
under the Act of 1922. * 


APPEAL fronf.the decision of Beaument C. J. and Kania J., reported at 43 
Bombay Law Reporter 84, where the facts are set out at length. 


Cyril King K. Cs, with J. S. Scringepur, fOr the appellant. 
J. Millard Tucker K. C., with y. Wallach, for the respondent. 


e Lary ROMER. The Patiala State Bank (the appellat in this cage) ir 
owned and controlled py the Maharajah of Patiala who cogstitutes the Gov- 
emment of that State. The head office and all the branches of the Bank are 
situated in the State and it does not carry on any part of its business in Bri- 
tish India, But in thé year endingsMarch 31, 1935, the bank collegted and 
received in British India throfigh the hands of its agents sums representing 
the interest on certain Government of Ințtia securities that it had acquired in 
the course and for the purposes of its business. In the same year it also re- 
ceived in British India, through its agents there, a substantial sum of money 
representing the profits aceruing to it in respect of the sale at a profit of va- 
rious investments similarly acquired. It is not and it cannot be disputed that 
all these sums of money represented profits or gains of the appellant’s banking 
business for the year in question. In these circumstances the senior Income-tax 
Officer, Non-Resident Refund Circle, Bombay, in the month of August, 1937, 
caused an assessment to be made on the bank for the year 1935-36 in res- 
pect of the said sums (and of certain other small sums representing income 
of the bank received in British India *in the year ending March 31, 1935) 
after allowing various permissible deductions. 

In making this aseesement the Incorfe-tax Officer purported to be acting 
under the provisions of the Government Trading Taxation Act, 1926 (IIT of 
1926).. Tbe preamble to the Ast is in the following words : 

“ Whereas # is ‘expedient to determine the liability to taxation for the time being in 
force in British India Æ the Government of any” part of His Majesty’s Dominions, 
exclusive of British India, in respect of any trade or buainess carried on by or on- 
behalf of such Government; . It is hereby enacted as follows :—~” 

The material section of the Act is the second which runs as follows : 

“a (1) Where a trade or business of any kind is carried on by or on behalf 
of the Government of any pert of His Majesty's Dominions, exclusive of British 
India, that Government shall, in respect of the trade or business and of all opera- 
tions connected therewith, all property occupied in British India, and all goods 

1 (1929) L L R. 52 AML 419, f 


VOL, XLYL] THE BOMBAY LAW REPORTER. 209 


owned in British India for the purposes thereof, and all income arising in connection P.C. 


therewith, be liable— 1943 
(a) to taxation under the Indian Mhcome-tax Act, 1922, in the same manner ees 
and to the same extent as in thé like case a company would be liable ; PATIALA 


(b) to all other taration, for the time being in fore in Brith India in the nme Srare BANK 
manner as in the Hke case any other person would be Hable. 

(2) For the purposes of thẹ lev% and collection of i tax under the Indian Coni 
Income-tax. Act, 1922, in accordance With the of sub-section (1), any SIONER OF 
Government to which that sub-section applies shall be geemed to be a company INCOME-TAX, 
within the meaning of that Act, and the proyisions of that Act shall apply ac- nas 
cordingly. 

(3) In this section the expresaidh ‘Hig Majesty’s Dominions includes any ter- iwi Romie * 
titory which is under Hia Majesty’s protection or in respect of which a mandate = 
ia being exercised by the Government qf any part of His Majesty's Dominions.” 

The question to be decided upon this appeal is whether the section applies 
to the appellant bank. It is concédedehat the: Patiala State.f a State under 
His Majesty's protection and is therefore within His Majesty’s Dominions for 
the purposes of the section. Butsthe appellant contends that the section only 
applies to cases where the trade or business in question is carried on in Bri- 
tish India. If the section does apply tg tke bank, then by virtué.of sub-s. (7) 

(a) all income arising in connection with its trade or business is liable tô 
taxation under tft Indian Income-tax Act, 1922, in the same’ manner and to 
the same extent as in the like case a company would be liable. It is therefore 
Gesrable to: Stale What; are the tevaat provisions) ot the, Income tax Aei, 

1922, applicable to 4 company “ in the life case.” They are as follows : 

“ Section 2 (4) ‘businesa’ includes 7 trade, commerte, or manufacture or any 
adventure or concern in the nature of commerce or manufacture. $ 
Section 3. Where any Act of the Central Legislature enacts that income-tax 
shall be charged for any year at any rate or rates applicable to the total income of 
an assesece, tax at that rate or those rates shall be gharged for that year in ac- 
cordance with, and subject to the provisions of, this Act in respect of all income, 
profits and gains of the previous year of every individual, Hindu undivided family, 
company, firm and other association of individuals. 

Section 4. (1) Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in section 6, from whatever source derived, 
accruing, or arising, or received in British India, or deemed unde? the provisions of 
this Act to accrue, or arise, or to be received*in British India. 

Section 6. Save as otherwise provi provide by thin Act, the olowing heads of in 
come, profits and gains, shall be to income-tax in the manner hereinafter 
appearing, namely :— e 
(#7) Business. 

. Section 10. uena eases cans aad Busines’ 
in respect of the profits or gains of any busifess carried on by him.” . 

In the month of October, 1937, the bank appealed against *thę assessment 
that had been made upon it, and after some proceedingsehad taken place be- e 
fore the Assistant Commissioner and the Commissioner which need not be 
further mentioned, the Commissioner, upon the application of the bank made 
under s. 66(2) of the last mentioned Act, referred to the High Court for its 
decision seven questions of law of which only the following are now mate- 
rial : 

(1) Whether the Government Trading Taxation Act (III of 1926) is applic- 
ae to th Se ee ree renee eat Mae etna ahr ie dan T 
come-tax Act, 1922? 


R. 27. 7 
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P.C. (2) Whether the property situate at Mussoorie taken over by the Patiala State 
‘4943 Bank from its debtor, a subject ofethe Patiala State, in part datisfaction of a loan 
e advanced to him, is property occupied in British India for the purposes of its trade 
‘Parista Or business in British India within the meaning of s. 2 of the Government Trading 
State Bang Taxation Act and whether all income arising ffom such property is liable to assess- 

v. ment by virtue of the provisions of the said Act? 

Coemi- (4) Whether the of Rs. 66,720 receiwed by the Patiala State Bank on the 
sionsk or sale of its investments the year 1934-35 being the excese realised by it over 
 Extomm-Tax, the coat price of such investments, which has been included under the heading of 
Bompay profits in the relative profit and goes accounts and balance sheet is assessable to 
‘ TR income-tax ? 

‘Lord Romer (5) Whether the income received by the Patiala State Bank from the invest- 
_ ments in British India constitutes income arising in connection with a trade or 
business carried on in British India withjn ghe meaning of a 2 of the Government 
Trading Taxation Act and is therefore Yable to sssesement to income-tax? 

(7) Whether the assessment, to i tax and super-tax for the year 1935-36 

on the Patiala State Bank is a legal valid assessment ? ” 
Of these questions No. (3) requires a word of explanation. The property 
in question produced no income in the year ending on March 31, 1935, and 
was not therefore referred to in°tþe assesament for the year 1935-36, that 
4g alone the subject-matter of these proceedings, The question, however, would 
or might arise in suhgequent years of assessment, and acogrdingly by’a con- 
sent ‘order passed by the High Court it was agreed that the present appeal 
should be argued and decided on the footing that income from such house 
property is in fact intluded in thesassessment the subject of the present ap- 
peal. In the circumstances ahd in offier to save expend their Lordships are 
willing that the appeal should be dealt ‘with on this footing. 

The Commissioner, as required by s. 66(2) of the Indian Income-tax Act, 
stated his own opinion upon the questions set out above, and upon each of 
them his opinion was ad¢erse to the contentions of the bank. In particular 
he rejected its contention that is implied in questions (3) and (5) that the 
Government Trading Taxation Act only applies to a Govérnment carrying on 
a trade or business in Britiah India. 

On October 8, 1940, the reference came before the High Court and was 
heard by Sir John Beaumont C. J, and Kania J. At the hearing before them 
a contention was pit forward on behalf of the bank that does not appear to 
have been relied upon before the Comfnissioner. It was that the Act of 1926 
was altogether invalid as having been ultra vires the Government of India. This 
contention, which was described by the Chief Justice as being the principal 
point argued before them and the only question of substance in the case, 
failed, as might have been expécted, to commend itself to the Court, and was 
very propérly abandoned by Mr. King in pis address to their Lordships on 
behalf of the bank. But it was strongly urged before their Lordships, as it 
was before the High Court, that thie Act of 1926 only applies to a trade or 
business carried on in British India. The contention had been advanced 
successfully before the High Court ôf Allahabad in the case of In the matter 
of Ram Prasad? It was, however, rejected by the High Court in the pre- 
sent case. “I can see”, said Beaumont C. J., “no justification for the 
-view...that the Act is confined to business carried on in British India. It 

1(1929) L L. R. 52 All 419, 
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seems to me that the title, the preamble and the operative part of 3 2 make P.C. 
it perfectly clear that it applies to every case in which the Dominion Govern- 163 
‘ment is carrying on a business, and when that happens, the Dominion Govern- Te 
ment is liable to Indian income ‘tax as though it were a company.” (p. 90). orate BANK 
Kania J. expressed himself to the same effect. The High Court accordingly at 
answered the first question in, the affirmative. Having so, they found no Coane- 


difficulty in answering questions (3), (4), (5) and @7). After referring to aronme ‘or 
the provisions of the Income-tfix Act of 1922 the Chief Justice said this Incomm-rax, 
(p. 90) : y BOMBAY 


“The effect of the charging sections, %. 3 and4, ia to render the income, sgp 
profits and gains of a company liable to British Indian Income-tax Act, if sych aoe 
income, profits and gains accrue or ariag or gre received in British India. So that 
Act II of 1926 comes to thia : that a Dominion Government is carrying oo 


a business anywhere, it is liable to Briti Indian Income-tax Act ip respect of the 
income, profita and gains of that busines® which atcrue or arise or are received in 
British India.” . 

As regarda question (3) it was aceordingly held by the Court that 
any income derived from the property thergin mentioned was income arising 
in connection with the business of the bdhk and would fall to be taxed. It 
was, hewever, by the Court that the property was not property occupied 
for the purposes bf the business. Question (4) was°also answered in the 
affirmative, as was question (5) so fax as it asked whether the income there- 
in mentioned was liable to assessment to incgme tax. Jt necessarily followetl 
that question (7) was also answered in the affirmative. In the result a formal 
order dated October 8, 1940, was dgawn up embodying the answers given 
by the Court upon the reference. It is from that order“that the bank, havtag 
obtained the necessary certificate from the High Court under s. 66 A(2), now 
appeals to His Majesty in Council è 

In their Lordships’ opinion the answer which the High Court gave to the 
questions referred to them are plainly right, as is the reasoning upon which 
these answers were based. There are no words to be found in the Act of 
1926 confming the operation of s; 2 to trades or businesses carried on in 
British India. The words of the section are quite generak in their terms, 
and their Lordships are quite unable to find any reason whatever for intro- 
ducing into the section by implication,the qualification for which the appe- 
lant bank contends. The section therefore applies to the business of the bank 
although it is carried on exclusively in the State of Patiala. That being ao, 
it follows that the assessment complained of 1s a vélid assesament, inasmuch 
as all the items affected by it represent iflcome profits or gains pf the said 
business received in British India, and are therefore such as would have been 
taxable under the Act of 1922 if eeceived by a company ¢ in the like case.” . 
_ For these reasons their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant must pay the respondent’s costs 
of the appeal. e 


‘Appeal dismissed. 


Solicitor for appellant : E. E. Turner. 
Solicitor for Commissioner : Solicitor, India Office. 
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[On appeal from the High Court of Judicature at Calcutta.) 
T l ° Presni : 
"LORD THANKERTON, SIR GzorG= RANKIN AND SIR MADHAVAN NAR. 
BHABATARINI DEBI 


De’  ¢ 


ASHALATA DEBI. o 


i: Hindu law—Religious endowment—Seboitship—Disposition of office of sebait to 


ry 


grantee for kis Hfetime—-Grantee sgle heir of founder—Sebaiti right whether 
e devolves after grantec’s death upon his heirs or founder's heirs. 

Where the founder of a sebaitehip Jas made a disposition of the office of 
sebait to a grantee for his lifetime such grantee happens to be the sole hetr 
of the foumger, the position of the grantee after the founder's death ig that 
of an absolute gebaid whose rights devolve upoħ his heirs not upon the heirs 
of the founder at his death. 

The sebaiti i$ property and is wot a catena of successive life estates, It is 
heritable property which in thes firet instance is vested in the founder. The 
founder fay direct that a designated person should hold the office during that 
person’s life either immediately or on the death of a holder, afd such 
direction, subject tô the relevant conditions as to perpetuity, will be good al- 
though it -carden.no Hight to the here of the grantee: and doen not amòunt to a 
complete disposal of the getuizj. 

EKunjamani Dasi v. Nikunja Bikari Das, overruled. ° 

Gossamee Sres Gretdharecies vV. Ramanlolijee Gossamee2? Mussamai Jai Bansi 

e Kumar v. Chatiar eDkari Singi?, Maharaja Jagadindra Nath Roy Bahadur v. 
Rani Hemanta Kumari Debis Manohar Mukherji V. Bhupendrenath Mukker}i,® 
Ganesk Chunder Dkur v. Lal Behary Dkur* Hunoomanpersaud Panday Y, Mus- 
sumat Babooee MuntayeKoonwereel and Gnanasambanda Pandara Sannadhi V. 
Velu Pandaram,® referred to. 


Tue facts are stated in the judgment. 


J. M. Pringle, for the appellant. 
Sir Thomas Sttangman K. C. and W. W. K. Page, for the respondents. 


Sir Grorce RANKIN. This suif was brought in the High Court at Cal- 


cutta on August 22, 1933. The plaintiff was Bhabatarint daughter and only 
child then surviving of one Sital Chandra Banerjee, a Hindu governed by 
the Dayabliaga, who had died in 1929. He had in his lifetime established 
certain family idols and had dedicated to them considerable properties mov- 
able and immovable, His only son Panchanan had died in 1932 leaving a 
widow Asamafitara and three daughters. 


By her suit Bhab&tarini claimed to have become on the death of Pancha- 


nan entitled to the sebaiti of the idels and*to the management of the debut- 
ter property. She impleaded Asamantara and her daughters as persons wrong- 


mo Ne 


(1915) 20 C. W. N. 314. j 6 Se e sree ope 

(1889) L. R. 16 L A. 157, 144. s.c, 38 Bom. L. R. 1250, 

(1870) 5 Beng. L. R. 181. 7 (1856) 6 M. I. A, 393 

(1904) L. R. 31 L A. 208, 8 (189) L. R. 27 I A. 69 ; 
s.c. 6 Bom. L. R 765 s.c. 2 Bom. L. R. 597 


5 (1932) LLR. 60 Cal, 452, FB. 
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` fully in possession of the debuiter properties and falsely claiming to be ‘ss- 
baits : though as between themselves the widow on ordinary principles of 
succession would of course take before the daughters. Bhabatarini and Asa- 
mantara have both died while the present appeal to His Majesty was pend- 
ing, the former on February 15 and the latter on January 18, 1939. The ques- 
tion to be answered is whether om Panchanan’s deat the sebaiti devolved 
upon his heira—that is, in the first place, upon hig’ widow—or whether it 
went to Bhabatarini as the person who at that date ‘was the nearest surviv- 
ing beir of the founder Sital Chandra. The learned trial Judge Khundkar 
J. took the latter view and by hi® decree of August 26, 1937, found in favour 


of Bhabatarini, but on appeal ire C. J. and Mukherjea J. found in 
favour of Asamantara, and their of July 11, 1938, dismissed the suit. 
The same principles apply on the of these two ladies. On the view ta- 


ken by the trial Judge the gebaiti is tow vested in the sons of Bhabatarini 
and of the sister who had predeceased her—the seven appellants. On the view 
Sy oe Eee en) Bee a eee eee daughters, 
the three respondents. r : 

SrraL CHANDRA (d. 1929). : 














Kii Bii Mrttaloy J 
(Appellant). (Appellant). (Appellant). (Appellant). (Appellant). 

The terme of the dedication made by Sital are to be found in an arpanne- 
ma or deed of dedication dated March 31, 1922. Seven years afterwards ‘he 
purported to cancel this instrument amd to re-dedicate the same Properties on 
different terms by a deed dated February 13, 1929% but the High Court have 
found and it is now accepted by both parties to the present appeal that this 
deed of 1929 had in law no effect upon the previous dedicatione The provi- 
sions made by Sital for the dev@lution of the sebaiti aresto be found solely in 
the deed of 1922. Those which became.effective in the events which happen- 
ed are that Sital and his wife Rajlakshmi should be’ the first sebaits and that 
on the death of Sital (who survived his wife) Panchanan should be sebeit in 
hia stead. This appointment of Panchanan was followed by provisions pur- 
porting to say who should succeed him in the sebaiti, but these provisions 
were in law of no effect, Upon the death of Panchanan in 1932 the specific 
provisions validly made by Sital as founder with respect to the succession to 
the office of sebait became exhausted. 
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PSG What happened then to the sebatti right? Cases are not wanting in which 
1943 it has been said that it goes to the being of thé founder. Of these the leading 
authority is perhaps Gossamee Sree Greedgareejee v. Rumanlolljee Gossamee,* 
panna pasi Where Lord Hobhouse ex (P. 14): o. 

‘ According to Hindu law, when the worship of a thakoor has been founded, the 
AsuazaTa thebaitship ia held to be vested in the heira of the founder, in default of evidence 
DEBI that he has disposed of otherwise, or there has been some usage, course of deal- 

— ing, or some circumstancis to shew a different mode of devolution.” 


Sir George The case itself was one in which a custom of primogeniture obtained in the 
©“ Plaintiffs family. The principle thus emugciated was said to be illustrated 
by the case of Mussamat Jai Bansi Kunvar v. Chattar Dhari Sing?, where the 
founder had appointed his sister sebgit d provided that each sebeit should 
appoint his or her successor. The fister having died without making 
any appointment, it was held by Bagley and Dwarkanath Mitter JJ. that 
“the managersiip pust revert to the heirs of the person who endowed the 
property.” To appoint to the founder aq the person from whom descent 
was to be traced was enough to end” the case as the suit was brought by the 
sister's husband’s brother claiming as her heir and the defendants were the 
founder's widows. The language of Lord Hobhoute above cited was restated 
by Sir Arthur Wilson in Makoraja Jagadindra Nath RoyéBahadur v. Rani 
Hemania Kumari Debt, in the form (p. 208). 

,“ that the title to the property, or to the management and control of the property, 
ao the case may be, follows the lie of inheritance from the founder,” 

Save for one case, bewever’ no decision appears to have been directed to 
declaring for the purposes of any case fike the present, the exact method of 
determining the individual person or persons who should be the irst takers 
after those specifically nominated to the office by the founder. The decision 
which deals with this precise question is Kunjomani Dasi V. Niktinja Bihari 
Dast, a decision of Mookerjee and' Richardson JJ. In that case the founder 
left a widow and six sons. He nominated his widow and two sons‘ to be suc- 
ceasively sabaits after his death and gave no further directions. ‘When the 
last of the three nominated sebuits died, it was held that the next takers were 
“ the heirs of the founder at the time’ ’--namely, the four sons then surviving. 
It was argued to the contrary that on the death of the founder all his sons 
took a vested interest subject to the right of the nominated persona—that is, 
‘a remainder, eubject to three successive life estates in the office. | This view 
‘was, however, rejected, Sir Asutosh Mookerjee saying (p. 317) : 

“We are of opinion that this contention is unsound and that the principle of 
vested interest. while the actual enjoyment of the expected interest is postponed till, 
the terminatipn of the life estate, as expounded by their Lordshipe of the Judicial 
Committee in Rewwn Persad v. Mussumat Radke Beeby® has no application to cases 
of the description now before us. No doubt, a gkebait holds his office for life, (Ra- 
jeskwar Mullick y. Gopeshwar Mullick} but this doen not signify that he haa a life 
interest in the office with the remainder presently vested in the next taker. The 
entire affice is vested in him, though his powers of alienation are qualified and res- 
tricted...The position of a shebaif is analogous to that of a Hindu female (widow, 
1 (1889) L. R. 16 I. A. 137. $ 4 (1915) 20 C. W. N. 314, 404. 
2 (1870) 5 Beng. L. R. 181. 5 (1846) 4 M. L A. 137. 

+ 3 (1904) L. R. 31 I. A. 2% 6 (1907) I. L. R. 35 Cal 226. 
S.C. 7 Bom. L: R 765. 
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daughter or mother), in poseeasion of the éstate of the last full owner rather than 
to that of the holder of æ life estate. When a Hindu female is thus in possession she 
represents the estate completely and though her poyrers of disposition may be of a 
restricted character, no one else has a® vested interest in the estate during her life- 
time. Similarly, when a founder has given valid directions ax to the devolution of 
the shebaitskip, as in the present case upon the death of the last shebait, the office 
vests in persons who at the time constitute the heirs of e founder ; provided the 
last sheboit hag not taken it absolutely ; when the ofhce so vested in them, upon 
the death of each member of the group, it passes by su ion to hig heir,....” 


This is the principle for which Mr. Pringle on behalf of the appellants now 
-contends—-that the necessity of t®eating the sebait in office as completely re- 
presenting the idol and its property prevents the recognition of any other per- 
gon as having a vested interest in inder ; and thus prevents any inte 
rests in the sebaiti from being, as the trial Judge expresses it, “ carried 
along the straight line of inheritarice fyom the founder”, durig the time that 
the office is held by any person to whom the founder hag granted the sebaiti 
but not absolutely or so as to devolve ugon his heirs. P 

The learned trial Judge in a very cléar and careful judgment followed the 
decision in Kunjomani’s case. The learned’ Chief Justice took the view that, 
‘subjeat to the right given to Panchanan by the deed of 1922, “ the sebaitee anti 
‘the right of dispSeing of it” remained vested in Sitat, and bn Sital’s death 
‘passed to Panchanan as his heir, . 

“ Panchanan then had not only a ‘life’ sebaitee byt the right of disposing of the 
-sebaites a he had the complete heritable and déscendible nights of a sebait,” 

‘go that his rights passed to his hei Ûnder the Hindu law. Their Lordships 
do not appreciate that any question arises in this case es to a right of dispos- 
ing of the sebeifi, and they do not here discuss this somewhat special subject- 
matter. Mukherjea J. addressed himself to the reasoning of Kunjamani s 
case. He was critical of “ the observation that tlfere is no vested remainder 
in anybody in such cases.” He pointed out that a Hindu widow is regarded 


as a surviving half of ber husband, and observed that the idea that there can . 


“be no residuary right in anybody so long as a sebait is actually in office can 
be supported only on the principle that sebaiti is an office, pure and simple 
and not a property. His conclusion wag thus expressed : 

“To me it seems that both the elements of office and froperty, of duties and 
-personal interest, are mixed up and blehded together in the conception of’ sebait- 
mip. One of the elements cannot be detached from the other. The entire. rights 
remain with the grantor when a deity is founded and it is open to hif to dispose of 
these rights in any way he likes. If there is no dispodition, sebaitahip remains like 
-any other heritable property in the line of the founder and each succeeding Sebait 
succeeds to the rights by virtue of his being arf heir to his immediate predecessor 
and not to the original grantor. Jf it is disposed of completely and®absolutely in 
favour of another pereon, there remains nothing in the grant except the possibility 
‘of a reverter when there is a failute of extinction of the line of Sebaits indicated 
by him. If, on the other hand, the founder has parted with his rights only in a 
partial manner for the lifetime of the grantee the residue still remaina in him and 
his heirs, and on the death of the grantee, the heir of the founder living at the 
time is entitled to the Sebaitship. If the grantee in such cases happens to be the 
sole heir of the founder upon whom the residuary right devolves at the same time 
-and he becomes the Sebajt under law aa well, then, whether or not we invoke the 
-technical doctrine of merger or coalescence of the icular estate with the residue, 
-his position in my opinion is that of an absolute Sebait whoee rights devolve upon 
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his heirs and not upon the heirs of the founder at his death. If there was no grant 
in his favour, he would have been entitled iqan estate of inheritance under law as re- 
gards the Sebaitee, and the fact that there is a grant in his favour of a limited right 
cannot make his position worse, and take away from him the higher rights which he- 


BHABA 
TARDI Dest had irrespective of the grant. It would be opposed to all principles of law to require 


that in such cases on the death of the Sebait who was himself the heir of the gran- 


ASHALATA tor, the successor can in only to use the fechnital phrase per formam doni.” 


DER 


The fact that the nominated by the founder to succeed him was 


Ser George DOt a stranger but his only son appears at first sight at least to put a special 


Rankin 


element of difficulty in the way of the apppllante. But their Lordships are. 
not of opinion that this case can or “should be dealt with by distinguishing. 
it from Kunjomeni’s case without ingng the principles therein laid down. 
It was the decision of two learned Ju of distinction, one of whom as æ» 
Bengali lawyer, of wide experience had very exceptional qualifications for. 
forming an opinion, upon the matter. The autHority of the decision is not 
in their Lordships’ view impaired by reason that the same result might have 
been arrived at on*an alterative grofind—namely, that the sebaiti had been 
given abeolutely to the last of the nominated persons, Nor can it be fairly 
spid that thé law as to sebaits has of late altered in material respegts by 
reason of the discussions which ended in the full bench fase of Manohar. 
Mukherji v. (Bhupendranath Mukherji* The effect of that case and of the 
Board’s decision which confirmed it—Ganesh Chunder Dhur v. Lal Behary: 
Dhur®’—was, however, to enfphasise ¢he proprietary element in sebayi right, 
and to show that though in sme respects anomalous, it was an anomaly to 
be accepted as having been admitted intd Hindu law from an early date. It 
must be noticed, however, that though certain cases are referred to in ther 
judgment in Kunjament’s case, the learned Judges do not profess to be follow- 
ing any previous decision es covering the particular point now in question. 
Taking their stand upon the proposition that the entire office is vested im 
the person who holds it at any given time, they arrive at the conclusion that 
it is impoeæible to give recognition to any interest as vested in another. 
Abstract reasoning of this character is never without its perils in matters of 
first impression. “Before the results can be accepted a careful regard must 
be had to practical eonsequences and to competing analogies or principles. 
This is all the more advisable in the present case since there are elements in 
the Hindu law of idol and sebait which the ordinary Hindu law of property 
finds somewhat intractable, Their Lorfiships cannot but agree with the re- 
mark of Mukherjea J. that analogies—tenant for life, tenant in tail, Hindw: 
woman’s estate—however helpful can be pushed too far, 

Reference swab made by the trial Judge and in the argument before their 
Lordships to the cas® of Ganesh Chunder Dhur v. Lal Bekary Dhur, and it 
may be as well to notice that no question as to the correctness of the rule in: 
Kunjamon?’s case was raised by the facts or considered by the Board. The 
testator Luckey Narain left three sons, two of whom, Kartick and Ram, were 
appointed by him to be the first sebaits and the provisions of his will marked 
cut an invalid and illegal line af descent to take effect upon their death. On 


“1 (1932) L L. R 60 Cal 458% F.B, 2 (1996) L. R. 63 L A. 448, - 
s.c 38 Bom. L, R. 1250. 


YOL. XEVE] THE BOMBAY LAW REPORTER. 217 


the death of these two sons, there survived the remaining son, Ganesh, one P.C. 
son of Kartick, and four sons of Ran. Ganesh was not so uninstructed as to 1%3 
claim that he alone inherited the gebaiti right but only claimed that he was ~~ 
one of the persons entitled as heirs of his father. This was made clear by qqone bent 
the sixth paragraph of his affidavit of August 15, 1933, and it was accepted s. 
that, as Lort-Williams J. put itein, his judgment, {Ganesh would succeed AsSHALATA 
along with the heirs of Ram and Kartick as joint heirg of the testator.” Under DEBI 
the Dayabhaga as under the Mitakshara gtandsons w ‘father is dead take «oy 
simultaneously with sons and per stirpes. The Board having held overruling 7,47 
the appellate bench that the li of descent prescribed by the testator to — ° 


take effect upon the death of ick and Ram was illegal, applied “the 
ordinary Hindu law of succession’ restored the decree to Panckridge J. 
that the persons to succeed the Uae Sate” wet ioe ete Ob tHe 
testa ” e 


Tie E heels Hai sou ico ied tae 
disposition with respect to the Sebaiti mor has he, disposed of it absolutely 
and completely in favour of another. It requires an intermediate case to 
raise the difficulty which ia here preseatéd—a case where the onty disposition 
made*by the fi is that he has made a grant to X, or to X and Y in 
succession, of the office of sebait without intending or’ at least without effec- 
tively directing that the heirs of either are to take. Had no such nomination 
been made, it.is clear that the sebaiti would have devolved in the line of the 
founder’ in like manner as property inherited. from a male owner who had 
held it in severalty and that the next heir if a male would become a fresh 
stock of descent. Unless, therefore, there be cogent reason to the conttary, 
the principle to be applied to the intermediate case would seem tc be that the 
course of devolution prescribed by the ordinary lgw should giye way so far 
as is necessary to let in the persons nominated by the founder, but no further. 
It is bere that the analogy of the Hindu woman and the reversioner is apt 
to be misleading. The Hindu widow is not the only person who can have 
a Hindu woman’s estate and the point that she is said to be a surviving half 
of her husband might perhaps be overstressed. But the Hindu widow—first 
of all the female heirs in the table of succession—never, takes in the presence 
of son, grandson or great grandsons and when upon her death the estate 
devolves upon the person who ia the nearest living heir of her husband, this 
cannot operate to cut out heirs of a-sen or grandson who survivell him. What 
the appellants seek in the present case is to cut out the daughters of Pancha- 
nan who are the heira of Sital’s surviving son, since they, are.not heirs of 
Sital at al. Disparate are the results of analogy. * 6 

Still, it must be recognised that the sebait must completely represent the . 
idol or the endowment—the deity, the, religious purpose, the debutter pro- 
perty. As laid down by the Board in a case already cited (Jagadindra’s case) 
the right of suit is in the sebait in such gense that if the sebait be a minor the 
period of limitation is postponed in view of his imcapacity. It would be 
intolerable that the office should be duplicated by inchiding with the incum- 
bent his successor or that third parties should be required to deal both with 
sebaits and with presumptive sebaits. This ig a practical requirement and 
proceeds from reasons which have not much in common with the case of a 

R. 28. . 
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Hindu woman’s estate. The Hindu woman “ represents her husband’s estate ” 
in the sense that she is owner of it—thoygh a limited owner ; having a power 
of disposition which is limited by reason that ahe is not herself a stock of 
descent and has a duty to protect the reversion, The reversioner when he 


succeeds to the estate may deal with it at hig pleasure. The sebait has 
certainly a right of pr in his office and it, may be correct to say that 
he has some sort of cial interest in the debutter property, but the idol is 
the owner of the p and the limit set tô the sebait’s power of disposi- 


tion is set not to preserve the interest of the next sebait but to maintain and 
preserve by proper management the egdowrfent or religious institution. The 
nature and extent of the power of alienation for necessity is laid down in 
Hunoomonpersaud Panday v. Mussuy Babooee Munraj Koonweree)-— 
perhaps the most often cited of all cases in the Indian reports ; for the 
principles expofinded by Lord Justice Knight Byuce apply not only to the 
sebait and the Hinda widow but to the kerta of a joint family acting on behalf 
of minor members gnd to a mother acting as guardian of the property of her 
minor son. 

The question remains to be answered on its merits: If it be recognised 
that the sebett must completely represent the idol, does it fo that nething 
save a spes sudcessioms can be attributed to anyone else?” If the founder 
appoints X to be the first sebait but not absolutely or so as to carry any 
interest to any heir of X, hag he left no interest in himself? Their Lordships 
agree with the appellate bench of tfe High Court that these questians can- 
not be answered as the’ appellants’ case, requires. They think that Kunja- 
manis case should on this point be overruled. It seems possible in theory to 
lay down a series of rules for determining which person in a family should 
succeed to the office of sebaif to the family idol without assuming that the 
office is property at all. Such rules’ might be made to follow more or legs 
completely the same course as the line of succession to the property of a 
Hindu male owner. ‘This, however, is no more than a fancy to be men- 
tioned only for distinction’s sake and to be put aside ag soon as mentioned. 
It is not a theory which anyone maintains nor would it serve the appellants’ 
purpose to suggest it. It must now be taken that the sebaiti is property, 
that it is not a catena of successive life estates (Gnanasambanda Pandara San- 
nadki v. Velu Pandaram*), but is heritable—heritable, property which in the 
first instance is vested in the founder. It must further be accepted that the 
founder may direct that à designated person should hold the office during 
that person's, life either immediately*or on the death of a previous holder ; and 
that such digection—subject to the relevant conditions as to perpetuity, what- 
ever these may be—yrill be good although itecarries no right to the heirs of 
the grantee and does not amount to a complete disposal of the sebatit. 

If then on the death, of the grantee the sebaiti goes to the founder or his 
heirs, this ia because the right of tha founder is heritable and he has not 
completely disposed of the interest which he has therein, It is impossible 
to represent this as a spes successionis. It ig a right in the founder and his 
heirs. It ig the same estate of inheritance as the founder held at the date 


1 (1856) 6M LA 393 y 2 (1899) L. R. 27 L A 69, 78, 
S.C, 2 Bom, L. R. 597. 
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of the grant. The grant did not exhaust it or terminate the founder's interest. P.C. 
On the death of the grantee the sebayi “ reverts ” because the heritable inter- 1943 
est of the founder bas ceased to be qualified by the grant. beds 
It is only with some difficulty, that any theory can successfully hold toge- + ona Dass 
ther the two elements of “office” and “property”, but the sebaiti right ë 
involves both and neither element is to be discarded. Their Lordships are ASHALATA 
not certain that they have succeeded in forming precise notion of the Daai 
difficulty that is apprehended from admitting the that an interest ci George 
4m remainder can be vested in the founder Òr an heir of the founder during Rankin 
the incumbency of the grantee. + é — 
What is the class of case in which it is thought that the existence of this 

Tight will prevent the sebati from eeenting the idol with that complete- 

ness which has hitherto been ceded f him? Rights to prevent mismanage- 

ment, to preserve the foundation, ĉan be aserted by anyone having an interest 
therein. Questions may arise which affect the ttle to thë sebath right itself. 

But what claim to interference with the idol’s worship er property can be 
based upon a right which has not vested in possession ? Why in any case 
should the element of “ office” be ‘regartled so little or disregarded 90 com- 
pletely ? The need give no countenance to such suggestions. If the 
office is heritable*property and may be the subject of*a grant limited to the 
period of the donee’s life, the grant may be regarded as disabling the founder 

and any heir of his from having or asserting during the donee’s life any right 

to represent the idol or manage its affaife or from impairing in any manner 

the right of sebaiti which has bee granted and which has long been well 
‘defined by the law and practice of Hindus. ` . 

Applied to the facts of the particular case before the Board, the argument 

for the appellants though presented with great clearness and ability by Mr. 
Pringle remains unattractive. Panchankn,’ Sital’s only son, survived him. 
Sital’s only valid disposition of the sebaiti was in favour of Panchanan. His 
attempts to confer any interest to take effect after Panchanan’s death were 
illegal and ineffective. Yet the interest given to Panchanan is said to defeat 

his heritable right and to exclude his heirs. Their Lordships cannot accept 

‘uch doctrine, which they regard as correctly refuted by the passage which 

they have cited from the judgment of Mukherjea J. 

They will humbly advise His Majesty that thia appeal should be dismissed 

‘The appellante must pay the respondente’ costs. 


e Appeal dismissed. 


Solicitors for appellant : A. Hunter & Co. A 
Solicitors for respondents : T. L. Wilson & Co. 
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[On appeal from the High Court of Judicature at Allahabad.] 


Prescht : 
Lord ROMER, SIR Gzorce RANKIN AND SIR MADHAVAN NAIR. 
1943 GOPAL DAS 
kinan aana v., ° e 
Janwary' 22. | SRI THAKURJI. 
pen e 


` Civil Procedure Code (Act V of 1968), O. XIII, t. 4—Document admitted by trial 

Judge—Objection to mode of proof raised for first time before Court of Appeal 
—Objection whether sustainable. © 

* The endorsement “admitted against the plaintiffs” or “admitted against the 


defendants ” made by the trial Julge O. XU, r. 4, of the Civil Pro- 
ee ee tendered is admitted in evidence 
aa proved. e * 


aires atl vel clita te akon Gage hat usenet ae 

miseible but that the mode of proof put forward is irregular or insufficient, it is 

essential that the objection should Be taken at the trial before the document. 

is marked‘as an exhibit and admitted to the record. A party cannot lie by 

. until the case comes before a Court of Appeal and then complain for the first 
time of the mode of proof. of 


THE facts are stated in the judgment. 


°S. P. Khambatta, fer the appellagts. 
Sir Thomas ‘Sitangman EK. ©. and m Parikk, for the respondents. 


Sir GEORGE RANKIN, This ia an appeal by the plaintiffs from a decree of 
the High Court at Allahabad dated October 3, 1935, affirming a decree of Nov- 
ember 7, 1930, by which the Subordinate Judge at Benares dismissed the suit. 

The plaintiffs claim as*reversioners of one Parshotam Das who died im 
1883, a Hindu governed by the Benares school of law. 


HARSH Caanpra (d. August 16, 1856) 
‘=xManki Bahu (d. June 1, 1893) 





| 
Hire Bibi Mukandi Bibi + Punno Bibi Adopted in 1860 








Jagannath Das Raghunath Das saaat No 2) a aotan Das 
| a Dee 1883) 
Krishna Das ahas Baijnath Das 
Chhuttu Lal (defendant No. 3) . (d ae 27, TS 
(defendant No. 4) n | 
. E a Sit 
. _ Moban Bibi Bibi 
© (defendant No. 5) ete No. 6) 
R = Das (d.). ukandi Lal 
= ae Eee 
T 
. Des Baldeo Das 
(plaintiff No. 1.) (plaintiff No. 2) 


Harish Chandra, whose name stands at the head of the pedigree table, 
died in 1856 leaving a widow, whose name was Manki, three daughters (one 
born posthumously), but no son. In 1860 the widow adopted Parshotam Das, 
then about five years old. When he died in 1883, he left a widow Bindeshrr 
and two daughters Mohan and Sohan. Manki Bahu his adoptive mother 


, 
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survived him and died in 1893. His daughter Sohan was married to Mukandi 
Lal and the plaintiffe Gopal Das ang Baldto Das are her sons. Thus when 
Parshotam Das died Bindeshri inherited his property. When she died in 
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1916 her daughters succeeded, but in 1926, they executed a deed of relinquish. COFA! Das 


ment in favour of the plaintiffs who thus make title as reversioners of Par- 
‘shotam Das to any estate which ke may have possessed at hia death. 

The defendants to the suit, in addition to Mchay Bibi and Sohan Bibi, 
who are only joined pro formi, are a certain idol and its managers, The 
plaint lays claim to all the property left by Parshotam Das and sets forth 
the particulars thereof in eight &hedules or lists. List 8 may be neglected 


since it merely mentions certain arti as in the plaintiffs’ own possession. 
Lists 6 and 7 mention properties chi as accretions to the estate of Par- 
shotam Das, but this claim ia now Lists 4 and 5 comprise mov- 


ables as to which it is clear and iš now admittéd that the plaintiffs are barred 
by limitation. In the result the property now in dispute ‘may be shortly des- 
cribed as consisting: firstly, of "the proprietary interest sin a village called 
Sheodaga in the Benares district together, with certain incidental rights as 
mortgagees of inferior interests therein (lists 1 and 2) : secondlw, of a house 
in the city of which used to be the family dwelling house of Harish 
Chandra and is cilled the bari haveli, together with an orchard adjacent there- 
to (list 3). Another house, called the chhoti haveli, is also entered in list 3 
as having belonged to Parshotam Daa, but, this is ngt a subject of dispitte 
as it his never been in the possession, of the defendant idol or its managers 
and is not claimed by them. ‘Thgse properties of Sheodasa and Benares 
belonged originally to Harish Chandra and the plainfiffs’ claim is that Par- 
ehotam Das inherited them from him. The defendant idol has two lines of 
Sno NEAT esas First, that pleaded in para. 15 of the written state- 

: “Tt ig denied that the property’ in dispute or any part thereof was 

Coe eae Secondly, that by a compromise dated May 
17, 1896, and made by Bindeshri in a litigation between her and Harish 
Chandra’s daughters, in consideration of ber getting the chhoti haveli and 
Rs, 20,000 Government promissory notes all claim to the Sheodasa property, 
the bari haveli and the orchard was given up by Bindeshri on behalf of her 
-husband’s estate and so as to bind bis reversioners. ig compromise was 
Reset tos a ie) UR ye gate a valley Ameer Ee 
plaintiffs. 

From petitions made by Manki Bahu to the Ageħt of the Governor General 
in the years 1860 and 1871, ahe is seen to have claimed from fhe firet that 
the adoption of Parshotam Das was the subject of special stipulation to the 
effect that she should retain alleher rights in her late hugband’s property and 
even that ite disposition after har death should be within her control. Such 
stipulations may be assumed to have been invalid ag against a minor, but 
Parshotam Das could when he came of age assent to any stipulation made 
by her or make any new bargain with her. 

On December 9, 1871, Manki Bahu executed a will which was signed by 
Parehotam Das, then about sixteen years of age, in token that he accepted 
it. It was registered by her on the 22nd of thaf/ month. The importance of 
its provisions does not arise from their ever having taken effect on her death, 


s 
Sı 
THAKURSI 


Sir George 
Rankin 
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but partly from its recitals and partly from the reference to them made in a 
receipt of 1881 hereinafter mentifmed amd in a later will of 1893 made by the 
same teatatrix ; partly also from the light it throwe upon Manki’s claims 
and conduct.’ In this will of 1871 Manki-+Bahu expresses some disappoint- 
ment with Parshotam Das, and proceeds to declare what is to happen to her 
husband’s estate after her death. She treats it In effect as if it were her own 
absolute property. She wanted Government to undertake its guardianship 
and to appoint a manager, who, with Parshotam Das and one other were to 


‘form a committee, In a paragraph numbered 3 she recited “I have made a 
‘temple ‘of Thakurji in my own dweting house,” mentioning the bari haveli 


amd its boundaries and adding 
“the orchard which is adjacent to the dhsd Rothi towards the north will also remain 
in the name of Thakurji.”, 

ice sh seal geese E ea pense a ea 

In the fourth pafagraph she proceeded :— 

“I give to Babu @arshotam Das, the adoptfd son two promissory notes for Ra 
12,000 out of the notes for Rs. 63,200 detailed in this will together with a pucca 
house adjoinigg my kotki towards thé xogh. After my death he thould live and eat 

in it with his wife and children. He and his children will have power to enjoy the 
Sacel andl aleti of ILE weld Dotek Except this he and & descendants and 
heirs ehall haveno right to or daim for any estate and movable and immovable 
propertiea after my death.” 

"She also gave to eaoh of her three daughters promissory notes for Rs. 8,000 
and provided that they should have ne right or claim to anything more. The 
interest on the remaiping Government promissory notes for Rs. 27,200 she 
directed to be expended in giving various small monthly sums to relatives and 
servants, on the worship of the Thakur, on repairs, etc. As to the village 
of Sheodasa, she provides, — R 
“The profits of Moura Sheodasa .... which amount to Rs. 13,000-14-0, will 
always be exclusively spent on account of the worship of Thakurji and Shivaji, and 
the food for Brahmans and other such acts.” 

The will concludes with a statement that she could alter or cancel its pro- 
visions in her lifetime, and that so long as she lived, she would remain in 
posession of the entjre estate of her husband as before. ` 

After the execution of this will an inscription in stone was put over the gite 
of the beri kaveli. It beara date October 19, 1878, and is in the form of a 
declaration By Manki Bahu, referring tw her will, to the effect that the dwell- 
ing house and grove have been dedicated aa a temple of Sri Thakurji. It 
states also that the deity has bgenentered as proprietor of village Sheodasa, 
the pronta Soci pileh are oes tre Erpen OF orahin; Oe, deity offer- 
ings, etc. ° 

Exhibit KK, which was endorsed by the*trial Judge as “admitted against 
plaintiff ” is a certified copy of a registered instrument which purports to be 
a receipt dated March 29, 1881, sigeed by Parabotam Das. The Registrar’s 
endorsements are to the effect that it was presented fon registration on the 
same day by Parshotam Das, who admitted execution and signed his name 
as the person presenting it and again as the person who had executed it. Two 
persons signed as witnesses the execution of the document and two as wit- 
hesses to the registration. The body of the document is as follows :-— 
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“I, Babu Parahotam Das, adopted son of Msi. Manki Bahu, widow of Babu Ha- 
rish Chand deceased, resident of Mokga Bula Nala in the city of Benares, do 
„declare as follows :— 
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After the death of her husband, Bébu Harish Chand, Mst. Manki Bahu adopted Gopat Das 


me, the executant, according to the wishes of the eaid Babu, her deceased husband. 


* 


After performing the ceremonies relating to my adoption, she, under a will, dated Ser 
the 2nd and registered on Desember 23, 1871, made an arrangement in respect of THAKUR 


the whole of her property (imiak) with my consent. So far as I am concerned, the 


said will provides that Rs. 12,000ein notes and a house adjoining the ‘kothi’ on the Sir George 
north, have been given away to me, the executant and adopted son, and that, be- Rankin 


sidea the said property, I, the adopted son, or my descendants or heirs ehali have no 
right or daim to the imlak, i.e. the movalfle and immovable properties comprised in 
the will. Accordingly, in fulfilment of conditions laid down in the said will, I-the 


executant, along with my wife, have, With effect from the date of the execution of, 


the will, been in separate possession of Pucca kaveli adjoining the ‘ kothi’ on the 
north, and receiving always from Bahu Saheba and bringing to our use the interest 
on the sum of Rs. 12,000 in netes. Now°I, the executant, stand in need of celebrat- 
ing the marriage of my daughter. I have, therefore, taken from Bahu Saheba and 
brought to my use and enjoyment @ sum af Rs. 1,000 in cashout of the notes for 
Ra. 12,000 entered in the will ad payable’to me. Now, there remain notes of Rs. 
11,000. I shall always take the interest pnetfe said sum, and whehgver I shall in 
any way stand in need of money I shall take the aaid notes or cash from Bahu 
Sahebs. I have,“herefore, executed these few presents way, of a receipt ack- 
nowledging payment of Rs. 1,000 in cash, out of Rs. 12,000 payable to me, so that 
they may serve as evidence and be of uee when needed. 

This document was written in the Civil Court, city Benares, on March 29, 1881, 
correspomding to Cheit Badi Amavas, Sambat, T937, by the pen of Girja Prasad, re- 
sident of mohalla Peri Kalan in the City of Benates. : 

I executed this receipt for Rs. 1,000. It is correct. 


(SA) Pashiolan Dan in eutoeriph in 
Hindi. 
Wifnesses :— 
(Sd) Sheo Prasad Misir, at present residing 
in Bula Nala in autograph in Hindi, 
(Sd.) Gopal Singh, resident of Peri Khurd, 
by the pen of Parshotam Das” 
On this document it ig maintained by the defence that Passhotam Das when 
some twenty-five years of age is seen torbe accepting the chhoti haveli and 
Government promissory notes to the value of Rs. 12,000 as the property 
which he was to get by his adoption, and to be giving up any claim to the 
properties now in dispute. In the sevenue records of 1883 tie khewat of 
mauza Sheodasa stands in the name of the defentlant idol with Manki Ba- 
hu’s name as manager. It seems clear tifat neither Parshotam Das nor Bin- 
deshri ever collected any rents from the village. ° 
A registered document dated*December 9, 1883, E to besa copy Or 
the will of Parshotam Das by which he,left all his property to his wife Bin- 
deshri saying that she was to be malik of the whole of his estate and that “no 
one other than her will have a power og right to be the owner of the proper- 
ty.” The trial Court accepted this will as proved, but the High Court on ap- 
peal did not. Parshotam Das died very soon after the date which this docu- 
ment bears—in December, 1883. 
In 1893, shortly before her death, Manki jiu made a second will by 
which she referred to her first will of 1871, and said that under it she had 


—— 
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been managing the whole of her property but that certain changes had taken 
place. By this second will she claimed,to be owner of Sheodasa and of Gov- 
ernment promissory, notes to-the amount, of Re. 44,000.° Of the latter, Rs. 
12,000 were given absolutely to Bindeshri and Rs, 24,000 were divided un- 
equally between her three daughters. She directed that the income from 
Sheodasa should be applied, with other income, to the maintenance of the 
worship of the defendant idol and the chketra or charity attached to it for 
feeding the poor. Apart from the Government promissory notes for Rs. 
12,000 Bindeshri waa not to have.any power of transfer. 

Manki Bahu died on June 1, 1893, a very little more than twelve years 


‘after March 29, 1881, the date of the receipt, exhibit KK. Her death was 


followed by a suit of 1895 brought by daughter Punno againat Bindeshri 
which ended in the. compromise of M&y 27, 1896, already mentioned. The 
compromise wae iteelf attacked in a syit Drought in 1906 by Sohan Bibi, the 
mother of the present plaintiffa, against her mother Bindeshri, her sister 
Mohan Bibi, and her husband’s thrpe sisters. This, properly considered, was 
a representative suit brought on befialf of the whole body of reversioners 
presumptive, and contingent--Mata*Psasad v. Nageshar Sakai, but the idol 
‘was not made a party. The suit was carried on appeal to the Board apd was 
ultimately dismissed by Order in Council dated May 14,°1914. The High 
Court in the present case held that this decision was not res fvlicata so as 
to conclude the present appellants’ claim, and the contrary is not contended 
by learned counsel for the regpondefit idol. On this view, however, it is diffi- 
cult to see why the High Court thought themselvea obliged to dismiss the 
plaintiff's appeal—a tesult inconsistent with their findings, but arrived at 
apparently out of deference to the previous decision of the Board The High 
Court also held that fraud had been practised upon Sohan Bibi in connection 
with that appeal to His Majesty, ° 

The first matter for consideration upon this appeal is in their Lordshipe’ 


.view the registered receipt of 1881 given by Parshotam Das. The trial Judge 


admitted it as proved and marked it exhibit KK. He tefers to it several 
items in his judgment : 

“The arrangements made under tha said will (4e, of 1871), were ratified by him 
in a registered receipt dated March 29, 1881, in which he clearly states that the 
will was made by Manki with his consent’ that he had been given a house and pro- 
mieæory notes for Rs. 12,000 only, that in fulfilment of the conditions laid down 
in the will he along with his wife had been in separate possession of the house and 
iving the interest on thé sum of Re. 12,000 and had no claim to any other pro- 
perty.” A . 

The learged. Judge pointe out also that on the face of the compromise of 


1896 this receipt wgs declared to have been admitted and accepted together 


with the two wills of Manki Bahu. Their, Lordships do not find in the re- 
cord nor have they been referred to any objection taken at the trial to the ad- 
mission in evidence of the receipt. No discussion or decision thereupon ap- 
pears to be recorded. In the High Court it was entirely disregarded. The 
learned Judges say : 
“In order to substantiate the plea of adverse possession, reliance haa been placed 
on a certified copy of a regt alleged to have been executed by Parshotam Das 
1 (1925) L. R. §2 L A. 398, s.c. 28 Bom. L. R. 1110. 


. 
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on March 29, 1881. The plaintiffa did not admit the execution of this receipt by P.C. 

Parshotam and here again no foundation was laid by the defendants for the admis- 183 

sion of secondary evidence. Further there was no.evidence to prove the execution — 

of the receipt by Parshotam Daa.” Gora Das 
On giving to this very important question the full consideration which it bes 

deserves their Lordships do pot think that the High Court’s rejection of the pasts 
document can be sustained. The endorsement “admitted against the plain- —— 

tiffs” is in the form generallyeemployed by the trial Judge under O. XIII, Sir George 
r. 4, for documents tendered by the defendants just as the plaintiffs’ docu- astin 
ments are marked “admitted against, the defendants.” The endorsement ~~ 

means that the document is admitted in evidence as proved. Where the pb- 
jection to be taken is not that the Socyment is in itself inadmissible but that 
the mode of proof put forward is irregular or insufficient, it is essential that 
the objection should be taken at the {ial before the documeyft is marked as 
an exhibit and admitted to the record. A party cannot lie by until the case 
comes before a Court of Appeal and then complain for the first time of the 
mode of proof. A strictly formal proof might or might not have been forth- 
coming had it been insisted on at the tial. In the present instance it does 
not appear that the objection was taken at the proper time or that it would 
have been of anfeavail had it been taken. The plaintiffs claim as reversio- 
ners of Parshotam Das and any statement proved to have been made by him 
is evidence against them as an admission. The Registrar’s endorsements 
show (age sub-a. (2) of a. 60 of the Indian’ Registration Act, 1877). that in 
1881 a person claiming to be this ParsRotam Das, anfl to have become son of 
Harish Chandra by adoption made by his widow Manki Bahu, presented-the 
receipt for registration and admitted execution. He was identified by two per- 
gons——one Sheo Prasad and the other Girja Prasad, who was the scribe of 
the document and was known to the Registrar. What remains to be shown 
ig that the person admitting execution before the Registrar was this Par- 
shotam Das and no impostor. The question is one of fact except in so far 
as there was as matter of law a presumption that the registration proceed- 
ings were regular and honestly carried out : Gangamoyi Debi v. Troiluckhya 
Nath Chowdhry' and Ektisham Ali v., Jamna Prasad? It seems clear 
that any objection to the sufficiency of the proof uptn this point would 
have been idle, the circumstances Being such that the evidence of due 
registration is itself some evidence of execution as against the plaintiffs. Wills 
and documents-which are required by Jaw to be attested raise other questions, 
but this receipt was not in that class. ‘The receipt was referred to in, and 
was part of the basis of, the agreement of contpromise of May 27, 1896, men- 
tioned in the plaint and produęd by the plaintiffs (exhibit XIV). What- 
ever criticism the plaintiffs may have upon Bindeshri’s acts, their mother 
Sohan Bibi as presumptive reversioner hdd in her suit of 1906 failed to resist 
this receipt being held proved. In that case Girja Prasad, the acribe of the 
document, and one of the two persons Who identified Parshotam Das before 
the Registrar in 1881 was called ; as appears from the judgment of the trial 
Court dated July 26, 1909 (exhibit E), holding document to be proved, 


1 (1905) L. R 35 I. A. 60, 65, 2 4921) L. R. 48 L A. 365, 372, 
s.c. 8 Bom. L. R. 376. i 8& c Z4 Bom, L, R. 675. 
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and by the record of the appeal brought before the Board in that suit, The 


- High Court’s judgment in that chse (April 6, 1911) ia one of the plaintiffs’ 


documents in the present cas (exhibit 9), and clearly treats the receipt as 
proved : indeed, it would seem to indicate that the matter was not in contest. 
Apart altogether from the Order in Council of May 14, 1914, which upheld 
the compromise, there is more than enogigfl in the circumstances of the case 
to entitle the trial Judge to treat the receipt as a docùment whose execution 
had been admitted by Parehotay Das in 1881. 

The only other ground for the High Court’s rejection of it appears to be 
that “no foundation’ was laid by theedefendants for the admission of secon- 
daty evidence.” It was contended by Sir Thomas Strangman for the res- 
pondents that the receipt comes withim para. 2 of s. 74 of the Indian Evi- 
dence Act and was a “public document”; hence under s. 65 (¢) no such 
foundation is réquired as in Cases coming within cls. (a), (b) and (c) of 
that section. Their Lordships cannot accept this argument since the original 
receipt of 1881 is rot “a public record of a private document.” The original 
has to be retuned to the party : sep sub-s. (2) of s. 61 of the Registration Act, 
4908. A similar argument would abpear at one time to have had some ac- 
ceptance in India, but it involves a misconstruction of the,Indian Ewidence 
Act and Indian Registration Act, and later decisions have abandoned it. The 
line of cases may be found in the text books (cf. Rustomji’a Law of Regis- 
tration, 3rd ed., 1939, =p. 358), hut it will euffice for their Lordshipe to refer 
to Padman ~v. Hanwantg' a case about a registered will. ' It was saii in the 
judgment of the Board delivered by Mrs Ameer Ali (p. 615) :— 

"Te was urged in the course of the ‘argument that. a registered copy of the will 
of 1898 was admitted in evidence without sufficient foundation being taid for ita ad- 
mission. No objection, however, appears to have been taken in the first Court 
against the copy obtained ffom the Registrar's office being put in evidence. Had 
such objection been made at the time, the District Judge, who tried the case in the 
first instance, would probably have seen that the deficiency was supplied.” 

It would not appear that in the present case the defendants were in any 
difficulty upon this point. From exhibit E the judgment of the District 
Judge on July 29, 1909, in Sohan Bibi’s suit of 1906, it appears that the 
original receipt wher? last beard of was held to be in the possession of Mu- 
kandi Lal the present plaintiffs’ father°on behalf of their mother Sohan Bibi. | 
No reason appears for supposing that it is in the possession of the defendant 
idol or its managers, and a notice to produce served upon the plaintiffs would 
have been a mere formality. e 
The receipt of March 29, 1881, must in their Lordships’. view be taken as 
proved. When once it is admitted to the record, their Lordships think that, 
apart altogether frorn ita direct effect to negative or terminate any right or 
claim of Parehotam Das to the bar? kaveli, the orchard; or Sheodasa, the re- 
ceipt taken with the other evidence makes reasonably plain the fact that 


‘from that time Manki Bahu and fhe defendant idol claiming through her 


were in exclusive posegssion of these properties adversely to Parahotam Das 
and his estate for over twelve years. This conclusion in no way turns upon 
the questions whether Mali Bahu’s will of 1871 took effect as a will upoe 


1 (1915) 17 Bom. L. R. 609, P.C. 
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her death in’ 1893 or, whether the will of 1893_ revoked it, The recital P.C 

in the firet will as to the estabbishmerft of the idol, the fact that she 1%3 

was by both wills claiming to dispoæ of the properties after her death ~ 

as though they were her own, that.ahe made a particular provision for Par- GOFAL Das 
shotam Das to satisfy his claims as an adopted son, that the defendant SRI 

idol was entered in the revenue papers of 1883 as owner of Sheodasa-——these THAKURJI 
are facts amounting to a sustained course of ‘conduct on the part of Manki — 

Bahu throughout the remaintler of her life. In rejecting the receipt the S Corse 
learned Judges of the High Court rejected the main clue to the meaning 
of the evidence. Thus they say that if Manki Bahu remained in poses 
sion of the properties in dispute, posseseion must in the absence of proof 
to the contrary be deemed to be «ff behalf of Parshottam.” Also that 
there is no evidence to show who remained in actual possegaion of the pro- 
perty between 1871 and 1883 and between 1883 and 1893. "With all due res- 
pect to the learned Judges, their Lordships cannot accept this view of the ' 
effect of the evidence. It is a view which is only rendered possible by the rejec- 
tion of the receipt—a course by which the learned Judges disabled themselves 
from appreciating the acts and condutt ‘of the parties. Their [ordships thipk 
it proved that efter 1881 Manki throughout her life was in adverse posses- 
sion of the properties in suit, standing strictly py thé arrangement with Par- 
shotam Das which the receipt represents ; both Parshotam Das and his widow 
Bindeshri being dependent on her bounty for amythiug more. In their Lord- 
ships’ View, Bindeshri when by the gompromise of May 27, 1896, ahe gave 
up all claim to the properties nowsin dispute, abandoned nothing which she 
had any good claim to retain on behalf of her late husband's estate. "Tt is 
not shown that they were properties to which he was entitled at his death, 
but on any view time had begun to run against him in his lifetime by reason 
of Manki Bahu’s adverse posseasion. "His title if any came to an end in 
twelve yeare—that is, before Manki Bahu’s death, notwithstanding that his 
property devolved upon his widow in 1883. The principle of s. 9 of the 
Indian Limitation Act, 1908, applies, and not art, 141: Asghar Reza v. Mek- 
di Hossew and Mohendra Nath Biswas v. Shamsunnessa Khatum.® In these 
circumstances it is not necessary to conseller whether the compromise of 1896 
can be treated as invalid because Bindeshri claimed to be entitled under her 
husband’s will to an absolute estate in his property, and not merely to the 
estate of a Hindu widow ; or on any other ground. 

Their Lordships will humbly advise His Majesty that this appeal should 
be dismissed. The appellants will pay the costs of respondents Nos. 1 to 7. 


2 e Appeal dismissed. ° 


Solicitors for appellants: T. L. Wilson & Co. œ 
Solicitors for respondents : Douglas Grant & Dold. 


y 


1 '(1892-93) LL.R. 20 Cal. 560, P.c. 2 (1914) 19 C. W. N. 1280, 
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[On appeal from the High an of Judicature s at Madras.) 
à Present : 
Loko MACMILLAN, Loa Rommn ANp Sin Grona RANKIN, 
BHAVANI SHANKAR JOSHI 


) 
v, 


GORDHANDAS JAMNADAS. 


Indian Contract Act (IX of 1872), Secs, 196-200—Conttact— Ratificetion—Assign- 
ment of decree by unauthorised agen? purporting to act on principals bekalj— 
“Whether principal can ratify suck act Procedure Code (Act V of 1908), 
.O. XXI, rr. 2(3), 16—Adjustment® of decreas not recorded—Application by 
assignee of decres to execute it-—Whether judgment-debtor can maintain that 
decree has been discharged by paymeng or hew bargain—Fatlure to Tecord satis- 
faction of decree—IJudgment-debior whether prevented from showing that 
assignee was kis benomider or atsignment yas made to defraud kim. 

Under sa. 196 to 200 of the Indian Contract Act, 1872, it ia open to a princi- 
pal to ratify the act of hia agert arho, without express authority, has, in the 

* exercise of a power of attorney, purported to act on his (principal’s) behalf 
in assigning a decree. atinata 1 i Ae ceva EO Aetia BUY 
it may be express or it may be effected impliedly by conduct. 

Where neither payment nor adjustmént of any kind in respect of a decree 
has been recorded under ©. XXI, x. 2(3), of the Civil Procedure Code, 1908, 
the judgment-debtor cannot be permitted, in an application by the asfignee to 
execute the decree under O. XXI, r. 16, of the Code, to maintain that the as- 
‘signment is invalid because the decree has been discharged by payment or by 
a new bargain. 

A failure to record satisfaction or adjustment of a decree will not prevent 
the judgment-debter from showing that the decree-holder’s assignee was really 
a benamidar for the judgment-debtor or that the assignment was made in fraud 
of the latter. 

Subramanyam Y. Ramaswami Murari Lal'y. Raghwbir Saran? and Sm. 
Saheden Bibi y. Mir AB,* approved. ' 

i Raghunath Govind v, „Gangaram Yesu,* overruled. 

THE facts are stated in the judgment, 


W. Wallach, for the appellants, 
J. M. Pringle, for the respondents. ° 


Sm GERGE RANKIN. e EE ETE PE E E AET 
r. 16 of O. XXI of the Civil Procedure Code, 1908. 

“16, Whefe a decree.. .is transferred by in writing or by operation 
of law, the transferee*may apply for execution of the decree to the Court which 
passed it, and the decree may be executed in the same manner and subject to the 
same conditions as if the application were made by such decree-holder. 

Provided that where the decree...bas been transferred by assignment, notice of 
such application shall be given to the transferor and the judgment-debtor, and the 


decree shall not be until the Court has heard their objections (if any) to 
its execution.” i 
1 (1932) I.L. R. 55 Mad. , F.B, 4 (1925) I. L. R. 47 Bom. 643, 
2 (193) I. L. S are 3 s.c, 25 Bom. L. R. 474, 
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On February. 19, 1924, F. Friedmann’s Diamanthandel Maatschappij (F. 
Friedmann’s Diamond Trading Cogipany, Ltd.), berein called “the Dutch 
company,” obtained from the High Court at Madras in its original jurisdic- 
tion a decree for Ra. 24,207--0 with certain interest and cosets against one 
Ramnath Joshi, the appellants’ father. He died on September 15, 1924, and 
on February 8, 1927, leave «was given by the High Court to execute the dec- 
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ree against the appellanta as his legal representatives. ‘The second appellant GORDEANDAS 


was at that time a minor, bof this fact was at first overlooked. On January 


apcantil 


26, 1935, application was made to the High Court under the rule above cited Sit Gorge 


by one Gordhandas Jamnadas? who elaimed to have taken an assignment 
dated November 8, 1933, of the decree and asked for sale of certain immov- 
ables of the judgment-debtors situate, within the High Court’s original juris- 
diction and for ‘an attachment of a decree which they had obtained in a Court 
at West Tanjore. An order havinge been irtegularly made’on October 22, 
1935, without any guardian ed litem for the minor, ong Venkatesa Tarwadi 
was appointed guardian in Aprik 1936, and by affidavit dated April 24, 1996, 
he set up certain objections to the application. He said first that the assign- 
ment of November 8, 1933, had been “executed by one Shantilal Lallubhai 
Pandya whose power-of-attomey did not authorise him to assign the decre : 
secondly, that the decree had been adjusted by an arrangement for payment 
to the Dutch company of a sum of Rs. 4,277-4 by way of composition at 
the rate of three annas in the rupe ; tha the alleged tranaferes Gordhhn- 


Rankin 


mn, 


das Jafhnadas had agreed to make thjs payment on the judgment-debtors’ be- 


half and had in fact paid it to the Dutch company though no steps had been , 


taken to get the payment recorded : thirdly, that thereafter Shantilal and Gor- 
dhandas Jamnadas had in fraud of the judgment-debtors executed the assign- 
ment of November 8, 1933. 

The second appellant came of age and his guardian was discharged by or- 
der of July 20, 1987. On September 3, 1937, the Registrar allowed the ap- 
plication under r. 16, recognised the assignment and directed execution to 
proceed against the properties which had been mentioned in the application. 
On appeal to Gentle-J. this order was set aside on Mareh 11, 1938. The 
learned Judge held that Shantilal’s power-of-attorney gid not authorise him 
to asaign the-decree, and dismissed the application-under r. 16. On appeal 
to a division bench the Registrar’s order was restored by decree dated Ja- 
nuary 19, 1939. Leach C. J. and Madhavan Nair J. held that*though Shan- 
tilal’s power-of-attorney did not authorise him to°assign the decree, his prin- 
cipals the Dutch company had ratified His action in making the assignment. 
They rejected the allegation of fraud as unproved and refusgd to enquire 
into any alleged adjustment of the decree as none had been recorded under 
r. 2 of O. XXI. ° 

In this appeal Mr. Wallach for the appellants doeg not rely on any case to 
the effect that Gordhandas Jamnadas the first respondent was benamidar for 
the judgment-debtors, Mr. Pringle for Gordhandas Jamnadas does not con- 


tend that Shantilal’s power-of-attorney conferred im authority from the 
Dutch company to asgign the decree. The a main complaint is 
against the finding that the Dutch company Ati the assignment of the 


decree. On this the first question is whether ratification would in law vali- 
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date an assignment executed by an agent who was not authorised at the- time . 
of execution. The learned (Chief*Justice answered this question of law in 
the affirmative, having in mind not only the terms of r. 16 above cited but 
ulso the requirement of s. 130 of the Transfer of Property Act, 1882. By that 
section “an instrument in writing signed by the transferor or hia duly autho- 
rised agent” is the only method of effecting the transfer of an “ actionable 


GoRDEANDAS claim.” Their Lordships are not to be taken as deciding that a decree is an 
JAMNADAS «actionable claim” within the definition of that phrase given in s. 3 of the 
8 Grorge Act The decisions in India afford considerable support to a contrary view 


Rankin 


and they have not been discussed in argument at the bar. The cases upon 
whieh the learned Judges of the division gbench proceeded were Soames v. 
Spencer, Maclean v. Dunn*—English ecases upon the Statute of Frauda. 
These were considered to be in point as showing that the 4th section of that 
statute did not exclude the podsibility ef ratification by the phrase 
“signed by the party to be charged therewith, or some other person thereunto 
by him lawfully authgrised.” ° 

The question must depend on the, aia language of the enactment to be 
construed, and’ must in India be examined in the light of ss. 196 to 200 of 
tł Indian Contract Act, 1872, which contain the general lay of India upon 
the point. On these sections their Lordships hold that it Was open to the 
Dutch company to ratify the act of Shantilal who had purported to act on 
the company’s behalf in, assigning the decree to Gordhandas Jamnadas. Rati- 
fication is in law equivalent tq prevfbup authority ; it may be expre% or it 


_ may be effected impliedly by conduct. ` 


Upon the question of fact the appellants are in extreme difficulty, Notice 
must go to the alleged assignora by the terms of r. 16 and the Dutch com- 
pany have been duly served. They appeared by their advocate before the 
division bench and confirmed the ratification. They are parties to the ap- 
peal now before the Board and do not appear at the hearing to complain that 
they still retain their rights as decree-holders. The High Court was under no 
duty to enquire who instructed the advocate who appeared for the Dutch 
company. In these circumstances the assignment of November 8, 1933, must 
be upheld so far as regards the question of Shantilal’s authority. 

The next question arises upon the tems of the third clause of r. 2 of O. 
XXI: 

“3, A payrfent or adjustment which bas not been certified or recorded as afore- 
said shall not be recognised by any- Court, executing the decree.” 

Neither payment nor adjustment ðf any kind had been recorded in the 
present case., Gan the appellants be permitted to maintain that the assign- 
ment is invalid becange the decree had been discharged by payment or by a 
new bargain ? A full bench decision of the High Court at Madras has held 
that while in these circumstances it may be open to the judgment-debtor to 
attack the tranaferee’s position by showing that he cannot legally possess that 
character, or that he is a benamidar or for reasons of a similar nature, the 
judgment-debtor _there has been no certified adjustment, main- 
tain that there is no be transferred : Subramanyam v. Ramaswam?, 


1 (1822) I Dow. & Ry. 3 (1932) LLR. 55 Mad. 720, FB, 
2 (1828) 4 Bing. 722. 
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A contrary view had been taken in Bombay, Raghunath Govind v. Gangaram 
Yesu, which proceeded on the grognd that an application under r. 16 of 
O. XXI was made to the Court as the Court which passed the decree and not 
as a Court which is executing the decree. The question has been recently 
before the High Courte at Allababad (Murari Lal v. Raghubir Saran’), and 
Calcutta (Sm. Sakedan Bibj v. Mir Al), which have taken the same view 
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as the Madras full bench and have amplified the same reasoning. Their GamnarAnDAs 
Lordships are of opinion that ¢he Bombay decision is not sustainable. The Unt 


rule says that “the transferee may apply for execution of the decree to the . Sir Georgs 


Court which passed it.” On the face pf the rule the application to be made 
thereunder is an application for execution: that it is made to the Court 
which passed the-decree does not tnd tp show the contrary. A consideration 
‘which strengthens the words just cited is that otherwise the decree-holder, 
who certainly can take out execution jimeelf, cannot assign „this right to an- 
other. Their Lordships arè in agreement with the view taken by the High 
Court of Madras in the fulk bench case and in the present case. 

In the Madras and Calcutta cases above mentioned the Court expressly re- 
fused to hold that a failure to record satisfaction or adjustment, of the decree 
would prevent jhe judgment-debtor from showing, if he could, that the dæ- 
ree-holder’s assighee was really a benamidar for the judgment-debtor, or that 
the assignment was made in fraud qf the latter. Their Lordships see no rea- 
son to doubt the correctness of this reservation jn any case where it becomes 
necessary to consider whether the aseigrfment was taken by the debtor's agent 
or with the debtor’s money. A case upon these lineg was made by the present 
appellants but was disbelieved on the evidence by tle Registrar and by the 
division bench, who have negatived the charge of fraud brought against Gor- 
dhandas Jamnadas. The case that he was benamidar for the judgment-deb- 
tore has been abandoned by Mr. Wallath before fhe Board. On these points 
their Lordships are of opinion that the appellants have made out no case. 
Indeed, the affidavit of April 24, 1936, made by Yenkatesa Tanvadi, the second 
appellant's brother-in-law, while acting as his guardian ed litem, is of such 
a character that no weight can be attached to it. He dpes not profess to 
‘speak of bis own knowledge and does nat give the source of his information : 
much of what he states is, if true, within the knowledge of the elder brother, 
the first appellant, who has not deposed to any such effect, 

Their Lordships will humbly advjse His Majesty that this appeal should 
‘be dismiased, The appellants will pay the first respondent's costs. 

[Nors. After the decision in Reghunath Govind V. Gangaram Yesu, the Bombay 
High Court have in 1940, under a 122 of the°Civil Procedure Codé, added an er- 
planation to rule 16 of Order XXI, which provides that in‘ an" application under 
that rule the Court will not recognise any payment made & adjustment arrived at 
by the judgment-debtor to the eftisfaction of the decree-bolder, unless such pay- 
ment or adjustment has been certified or recorded by the Court under mile 2 of 
that Order.—Eps.] 


Appeal! dismissed. 


Solicitors for respondent : Lambert & Whit 


1 (1923) L L. R. 47 Bom. 643, o2 


Solicitors for appellants : Hy. S. L. Polak & Co 
e. 
er All. 
s. c 25 Bom. L. R. 474. n 3 (1985) 40 CWN. 3L 
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[On appeal from the High Court of Judicature at Calcutta.) 


«Present : 


LORD ATKIN, LORD RUSSELL OF KELOWEN, LORD PORTER AND 
Sir GEORGE RANKIN. 


1943 TEND Re RET ROY 
r v. 
February 25. SAMARENDRA NATH MITTER. 
_ Cio Procedure Code (Act V of 1908), O. XXXII, tr. 6, 7—Guardian for suit— 
. Transfer of decree by guardian for cogsideration to third Brie Eee Court 
to such transfer whether mocessary—Construction, 

In Q. XXXI, r. 7, of the Civil Procedfire Code, 1908, the words “ agreement 
or compromise... with reference ta tHe suit” mean agreement with a party to 
the suit and, do not cover a transfer of a gecree to someone then unconnected 
with the suit’ even assuming that such transfer ould property be described as 
an agreement. The conjunction of the word “agreement” with the word 
“ compromise ” indicates the kind ef agredment intended. The leave of the 
Court under O. XXXII, r. 7, of the Code, is, therefore, not required to an 
agreement, made with a non-party fo dmance a suit, whether with a stipulation 
* to recetve part of the proceeds or not. n d 

Venkaiakrisknayya v. China Kanakayya, approved. 
Order XXXII, r. 6, of the Civil Proçedure Code, is not applled to the case 

E Sa pc rena ae 

third party, who was to receiv? meney under the decree if he could end the 
guardian has only received the price Bf the assignment of the decree. 


Tae facts are stated ‘in the judgment. 


J. M. Pringle, for the appellant. 
No appearance for the regpondent. | 
LORD ATKIN. Friis E E E E E E ME 
High Court of Calcutta reversing a judgment of the First Subordinate Judge 
of Hooghly, The question was as to the right of one Jitendra now deceased, 
‚whom the present appellants represent, to execute a decree of which he was 
an assignee from’the then existing decree-bolder. The matter arises in a 
suit brought in 1923. by the three surviving grandsons of Ishan Chandra ’ 
Mitter against Tarubala Dasi the widow of their deceased uncle for the par- 
tition of tbe joint ancestral property. It is only necessary to summarize the 
proceedings which led to the present clafm by Jitendra. In 1924 by a decree 
confirming a compromise agreement it was provided that the immovables 
should be divided, the widow to» receive one-third share, and until partition 
to be paid Rs, 1,400 per month. Difficulties seem to have arisen in the course 
e of the partition : themonthly payments were not duly paid, and the widow 
on several occasions had obtained leave to “execute the decree, but without 
much success, In February, 1936, the widow by registered deed cf surrender 
surrendered to the first two appellants the infant sons of her daughter Uma- 
rani all her interest in the estate including arrears of the monthly payments. 
On June 20, 1936, the died and on June 24, 1936, the two mfants were 
substituted in the record f the widow, their father -Anath being appointed 
1 [1938] Mad. 819, F.B. 
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their guardian d hitem. In September be died and in November, 1936, his P.C. 
widow Umarani the mother of the igfants was appointed guardian ad hitem 190 
in his place, On August 9, 1937, by a registered deed of sale Umarani as ma. 
next friend and natural guardian of the infants sold to her father Jitendra NATH Roy 
for Rs. 1,28,000 certain immovable properties including some of the properties s. 
of the estate under partition,.the deqees in the suit, and certain surplus sale SAMARENDRA 
proceeds then in Court, The deed recited that Jitendra had financed Taru-  Mrrrer 
bala Dassi in the litigation to the extent of Rs. 3,11,969 of which Rs. 1,78868 — 
remained unpaid. He made an allowance of Rs, 65,868 leaving a net balance Lord Atkin 
of Rs, 15,000 due to the transferdr whieh was duly paid. The learned Judges —— 
in the High Court have expressed q doubt as to whether this agreement was 

for the benefit of the infants, but natuwally made no pronouncement about 

it as the question was not before the Court. Their Lordships for the same 
reason abstain from expressing arly oginion oa this topic. On February 8, 

1938, the Subordinate Judge on the application of Jitendra added him as a 
defendant to the suit, The application was supported by the pleaders for the, 
infants and not opposed by the plaintiffs. On February 10 and February 25, 

1938, Jitendra made the two applications the subject of the. consolidated 
appeals now befqre the Board, The application of February 25, which should 

have been made first, was for leave to execute the decree for payment in 
respect of the execution applications then pending, and that of February 10 

was to transfer the decree for execution so far,as payments from May 1, 

1937, tæ January 31, 1938, were concerpeti to the Court of the District Judge, 
Twenty-four Pargannas. The appligation was opposed by the appellants on 
various grounds which were disposed of by the Subordfnate Judge. The only 
ground with which the appeal is concerned is that no keave of the Court to 

make the transfer had been obtained from the. Court, and that the provisions 
therefore of O. XXXII, rv. 6 and 7, weré an answer to the application. The 

rules in question are as follows : 

“Order XXXII, t. 6. (1) A next friend or guardian for the suit shall not, with- 

out the leave of the Court, recelve any money or other moveable property on behalf 

of a minor either— 

(a) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. e 

Order XXXII, 1. 7. (1) No next fried or guardian for the suit shall, without 

the leave of the Court, expressly recorded in the proceedings, enter into any agree- 

ment or compromise on behalf of a miner with reference to the suif in which he 

acts as next friend or guardian. 

(2). Any such agreement or compromise Êntered into without the, leave of the 
Court ao recorded shall be voidable against all parties other than the minor.” 

The learned Judge appears omly to have had r. 7 argyed before him. He . 
came to the conclusion that the tuansfer in question was not within the mean- 

ing of the rule “an agreement with reference to the quit” : and being eatis- 

fied that there was no other valid objection, granted the application. Appeals 

were taken on both applications to the High Court. The learned Judges 

were of the same opinion as the Subordinate Judge gaer. 7 : and their Lord- 
shipe agree with them. They took the view the rule in the phrase | 

“ agreement or compromise with reference to the it” the words mean agree- 
ment with a party to the suit: and do not cover a transfer of a decree to 


R. 40. ý 
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P.C. someone then unconnected with the suit even assuming that such transfer 
1943 could properly be described as ar agreement. They expresed their agreement 
Jiri on this point with a decision of the „full bench of the Madras High 
Nata Roy Court in Venkatakrisknayya v. China Kanakayya; which is precisely 
r. in point. It appears to their Lordshipe that it cannot have been in- 
SAMARENDRA tended to require the leave of the Court to an-agreement for example made 
NATH with a non-party to finance a suit, whether with a stipulation to receive part 
oma of the proceeds or not. The conjunction of the word “agreement” with the 
Lord Atkin word “compromise” appears to indicate the kind of agreement intended. On 
— this part of the case the applicant suateededď’: but as there was no appearance 
for the respondents in the present appegl their Lordships have thought it 
proper to consider a ground on whieh they might have relied to support the 
decision in their favour. Their Lordships, however, agree with the two Indian 
Courts on this’ point. ° 
But the High Court were in favour of the present respondents on t. 6. 
They considered that “received by the guardian” meant received éither 
directly or indirectly and that the object of the rule would be defeated if the 
guardian could assign a decree to 4 third party and as consideration receive 
tmonéy from the third party which might form part of the sum to be received 
by him from the judyment-debtor. Their Lordshipe cannot agree with this 
view, In fact, in the present case it seems to have been overlooked that the 
consideration given is, only. in part given for the assignment of the decree 
and the arrears under it. But, the plain position seems to be that the ‘guardian 
neither ‘received from Jitendra any mongy by way of compromise nor under 
a decree in favour of the minor: Jitendra was to receive money under the 
decree if he could : and the guardian only received the price of the assign- 
ment of the decree. The plain words must prevail. The learned Judges of 
the High Court in their judgment sfated that “ most of the grounds specified 
in the two objection petitions would only be relevant at a later stage of the 
execution proceedings.” There can be no doubt that they'did not thereby 
mean to preclude the appellants from contending as they do that the grounds 
in question have already been determined between the parties and are res 
judicata. As appellants’ counsel expressed some anxiety on this matter it may 
be as well to make it clear that the contention of res judicata is open to them 
in any future hearing. It should be mentioned that since the decision in the 
High Caune Jitendra. pana: Ged and tia. pregent Shponi eres en venti aa 
his heirs, 
P E E E S E S ad 
High Court, sat’ aside, and the orders of the Subordinate Judge restored, and 
s their Lordships will humbly advise His Majesty accordingly. The respond- 
ents must pay the costs of the appeals to the High Court and of the present 
appeals. 


- Solicitors for appe A J. Hunter & Co. 


1 [1938] Mad. 819, FB. 


Appeals allowed. 
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[On appeal from the High Court of Judicature at Calcutta.) 
; ” Pregent: ° 
LORD ATKIN, LORD RwWSSELL AND*LORD PORTER, 
THE INDIAN IRON AND STEEL COMPANY, LIMITED’ 


THE COMMISSIONER oF INCOME-TAX, BENGAL. 


Indian Income-tax Act (XI of 1922), Secs. 10(2) (wi), 26(2) —Amalgama- 


tion of companies—Depreciation allowance—eCalculation of allowance on cosi 
paid by new company. 

- The Indian income-tax is assessed anf paid in the next year upon 
the resulta of the year before. He&ce, where one company sells its business fo 
another company in the first of the wb years, apart from the provisions of 
a. 26(2) of the Indian Income-tax Act, 1922, the first company cannot be 
assessed and will not be liable for’ anyeprofite it’ then made, beeause it wilt not 
be carrying on the business in the next year for which if the normal course 
the assessment would be made aad in respect of which tax, would be due, nor 
will the second company be liable except for any period during which it had 
itself owned the business and made pppfita” because the tax undég s, 10(1) is 


only “payable by an asseasee under the head ‘business’ in respect of the profits® 


or gains of any*business carried on by kim.” To meet thjs contingency, whether 
in the case of a company or an individually owned business, a 26 is passed, 
_ and is concerned not with the computation of tax, but with the person upog 
whom the liability is imposed. When’ but, nob unti the ‘person to pay has been 
ascertained do the terms of a. 10 of the Act become material in order to dis- 
cover how the amount to be paid issto be computed. 
The term “ assessee” is defined in 2 2(2) of the Act as “ ‘a person by whim 
income-tax is payable.” The same definition is applicable to the term as used 
in 8. 10(2) (vi) of the Act. , ‘ 
The Indian Iron and Steel Company (hseeasee) was incorporated in the year 
1918,. and by the end of the fiscal year 1935-36 had acquired an unabsorbed 
depreciation allowance of Ra. 62 lacs odd under s. 10(2) (vt) of the Indian 
Income-tax Act, 1922, Similarly another company called the -Bengal Iron 
Company had acquired an unabsorbed depreciation allowance of Ra 85 laca 
odd at the end of the same fiscal year. On December 3, “1936, the Indian 
coanpany: acqiited’ and took over: the whale of (uaupropaty and asai of aie 
Bengal Company as existing at that d&te. In the assessment for the year 1937- 
38, in computing income of the amessee for the preceding year ending with 
March 31, 1937, the income-tax authorities allowed the following" depreciation 
_ allowances, ie. in the case of the Bengal Company, “depreciation allowance cal- 
culated on the original value of the propefty for eight montha from April 1 to 
December 2, 1986, and in the case of the’ Indian Company, (1)' deygeciation al- 
'Jowanœ in-respect of the original property of thé Indian Qpmpany for the year 
_ 1936-37 and (2) depreciation allowance in respect of the property acquired from 
“the Bengal Company for the period December 3, 1936, to March 31, 1937, cal- 
culated on the cost of the property as paid by the Indian’Company. The Indian 
Company contended that in arriving at ‘the depreciation allowance of the Ben- 
gal Company for the period of December 3, 1996, to March 31, 1937, it was 
entitled to the appropriate depreciation on the origi coet of the assets be- 
cause it was the successor of the Bengal Company was entitled to be assessed 
as if it bad carried on the Bengal Company's business for the whole year :— 
Held, (1) that though the aseessee was liable as if it had been carrying on 
i e 


235 


e 
THE BOMBAY LAW REPORTER. ` [VOL XLVI. 


the Bengal Company’s business throughout the previous year and had received 
the whole of the profits of that yeay yet the profits of the Bengal Company 
were ta be ascertained in accordance with the provisions of a. 10 of the Indian 
Income-tax Act for the period during which it carried on the business, and that 
the profits of the assessee were to be ascertained for the period during which 
it carried on that business in accordancg with the same principles ; 

(2) that once the Bengal Compahy’s property had passed to the Indian 
Company, the latter was the assessee, the depreciation was to be calculated on 


Incomer-TAX, the cost to that Company, and there was no reason for holding that the cost to 


the predecessor was thereafter to be adopjed as the basis of depreciation : 
Income-tax Commissioner v. Buckittham and Carnatic Co., Madras, approved. 
° Kamlapat Moti Lal, fin re, overruled. 
Commissioner of Income-tax, Bombay v. The Mazagaon Dock, Ltd., refer- 
red to. 


THE facte abpear from thẹ judgmént © e 
Roland Burrows K.C., Reginald Hills anf W. W. K. Page, for the appellant. 
J. Millard Tucker K. C., U. Sen°Gupta and- N. E. Mustoe, for respondent. 


Logp PORIER. AE E T E O aniueeee: 
*under the Indian Companies Act in the year 1918. It carrigd on the business 
of an ironfounder and steel maker at Hirapur in the Profince of Bengal. 

By an agreement dated September 8, 1936, made between the appellant 
and a company named the, Tron Company, Ltd., the former agreed to 
acquire and take .over the df the property and assets of the latter as 
existing on the date of transfer. 

‘This. sesoad ecenpahy: was imochpornted and Senet in Wapadd ana had 
carried on at Kulti in the same Province a business similar to that of the 
appellant. On December 2, 1936, in pursuance of thia agreement, and after it 
had been sanctioned by “the High ‘Court in England, the Bengal Company 
transferred to the appellant the whole of its undertaking and assets, and from 
December 3 (1) the appellant carried on the business previously carried on 
by that company’ as part of and in combination with its own existing busi- 
ness, and (2) the Bengal Company ceased to carry on” business and went into 
voluntary liquidation. . 

In addition to the provisions already set out, the agreement of September 
8 contained (inter aka) a further clause assigning, 

“a0 far as capable of being assigned, apy claim which the Bengal Company may 
have in respect of unabsorbed depreciation allowances,” 

These allowances are those specifeed in s. 10 of the Indian Income-tax Act, 
1922, a sectiog which, so far af is material, contains the following provisions : 

“10. (19, The tex shall be payable by an passee under the head ‘Business’ 
in respect of the profita or gains of any business carried on by him. 

(2) Such profits or gains shall be compufed after making the following allow- 
ances, namely :— . M i 

(i) any rent paid for the premises jn which such business is carried on, provided 
that, when any substantial part of the premises is used as a dwelling-house by the 
assesses, the under this clause shall be such sum as the Income-tax 
Officer may determine ing regard to the proportional part so used ; 

1 (1935) L. R. 68 I. ANY, 3 [1938] Bom. 374, 

s. c, 38 Bom. L. R 133. s. €. 40 Bom, L. R. 343. 

2 (1999) 7 I. T. R 374. : 
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. (#) in respect of repairs, where the aseessee is the tenant only of the premises, P.C. 
and has undertaken to bear the cost of guch repairs, the amount paid on account 1943 
thereof, provided that, if any substantial part of the premises is used by the assessce — 
as a dwelling-house, a proportional part only of such amount shall be allowed; INDIAN IRON 
(vt) in respect of depreciation of such buildings, machinery, plant, or furniture & STEEL 
being the property of the asseasee, a sum equivalent to such percentage on the origi- Co., LTD. 


nal cost thereof to the asesæe æ may in, any case or class of cases be prescribed : v. 
Provided that—- Comnsig- 
(a) the prescribed particulars have been duly furnished ; SIONER OF 


(b) where full effect cannot be given to any sdfch allowance in any year owing toINCOME-TAX, 
there being no profits or gains chargeable for that year, or owing to the profits or BENGAL 
gains chargeable being lese than the allowafice, the allowance or part of the allow- —~ 
ance to which effect has not been given as the case may be, shall be added to the Lord Porter 
amount of the allowance for depreciation fp» the following year and deemed to be ET 
part of that allowance, or if there is no such allowance for the year, be deemed to 

be the allowance for that year, and se on for succeeding years; andè 

(e) the aggregate of all suchtallowances*made under this Actor any Act repealed 
hereby, or under the Indian Income-tax Act, 1885, shall, in no case, exceed the 
original cost to the assesaee of the bAildingss machinery, plant, or furniture, as the 
case may be; 

(vii) in respect of any machinery or plant Which, in consequence’ of its having 
become ,obeolete, has been sold or discarded, the difference between the originale 
cost to the assessefeof the machinery or plant as reduced by the aggregate of the 
allowances made in respect of depreciation under clause (vi, or any Act repealed 
hereby, or the Indian Income-tax Act, 1886, andthe amount. for wiide- Me mac, 
nery or plant is actually sold, or its scrap value ; é 
(viie) ein respect of animals which have een used for the purposes of the busi- 
ness otherwise than aa stock in trade and ‘have died or become permanently useless 
for such purpose, the difference betweeh the original coststo the assessee of the 
animals and the amount, if any, realised in regpect of the carcasses or animals.” 

In a case where a company continues to carry on its own business the 
principle for computation of these allowances is reasonably well-settled, but 
where one company absorbe another at the end or in the course of a current 
fiscal year difficulties have from time to time arisen as to the correct allow-. 
ances to be made. 

The statutory provision dealing with the liability to tax of a company 
whose business is transferred at these times ia contained in a. 26(2) of the 
same Act and is as follows :— ° 
“2, (2) Where, at the time of making an asesment under section 23, it is found 
that the peraon carrying on any business, professiop or vocation haa bgen succeeded 
in such capacity by another person, the Assessment shall be made on such person 
succeeding, as if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole of the profits for 
that year.” ° 
The question for their Lordéhips’ E E E TEREE E E A 
construction to be placed upon the two sections quoted when read together 
and to determine the principle upon which depreciation is to be computed 
and allowed in the case of such a changer. 

After the amalgamation of the two companies an assesament was made up- 
on thd appellant company for the year 1937-38, upon the figures of 
the previous year, April 1, 1936, to March 31, 1987, the year in which the 
transfer took place. Against this assesament the Indian Company appeal- 
ed and the Assistant Commissioner of Income-tax made an altered assess- 
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P.C. ment which has been summarised in a case afterwards stated by the Com- 
1943 missioner on December 19, 1940. e ` 

ees Before tbe summarised conclusions ayrived at by the Assistant Commis- 
o sioner are set out, it is desirable to state the relevant facta and the contentions 
Co., Lrp, Put forward on behalf of each of the parties. 

s. Up to the time of the amalgamation either company had been very suc- 
Comas- ceseful, with the result that each had acquired under s. 10(2) (vi) a large 
scour Tax, ?22beorbed depreciation allowance. By the*end of the fiscal year 1935-6 this 
Beas, allowance in the case of the Bengal Company had reached the figure of Re. 

——  85,45,150, and in the case of the Indian C&mpany amounted to Rs. 62,00,775. 
Lord Porter Admittedly as at that date each of thogp two separate companies could have 

TR claimed to set off against any futerg profit made by it the depreciation al- 
lowance to which it was then entitled. The question now in dispute arises 
aa to the amount of benefit’ to which thé compined companies, if they may 
be so described, ate entitled at the end of the next fiscal year and how much 
of that amount can be carried on tp future years. The appellant maintained 
that it must be assessed under s, 26 (2) in respect of the business of the Ben- 
gal Company as if it had been caftrying on that business as a separate acti- 
* vity for the whole year and had received the whole of the profits éor that 
year. . 

The profits, it alleged, of the Bengal Company's business had to be ascer- 
tained up to the end of December 2, 1936; to those profits must be added 
the proper proportion of the profitg of the combined business attributable 
‘to the Bengal Company’s portion of it,calculated in accordance with the me- 
thiod adopted in Bell Y. National Provincial Bank of England}. From the total 
yearly profits of that business, ascertained in that way, the appellant was 
entitled to have the advantage of deducing the previously ascertained unab- 
sorbed depreciation allowance of Rb. 85,69,148, and aleo further depreciation 
allowances for the current year, calculated over the whole of the period upon 
" the original cost to the Bengal Company of the assets upon which deprecia- 
tion was allowable. 

Similarly, it was said, with reference to the Indian Company the profits 
must be ascertained by the same» method of computation, and were subject 
to the deduction of the original unabsorbed depreciation allowance allotted 
‘to that company of Rs. 62,00,775, together with the appropriate depreciation 
for the curtent year calculatefl upon the same principles as those adopted in 
the case of the other cofhpany. The profits and allowances having been as- 
certained jn this way, the appdllants contended that the lesser sum, i.e. 
profits, shquid be deducted from the greater, ie. the unabsorbed depreciation 
allowance, and the,resultant figure carried forward to the next year, the ap- 
pellant being thus entitled to the. future benefit of both seta of unabsorbed 
depreciation allowance as a deduction from its future profits. 

The respondent, on the other hgnd, asserted that the correct method to 
adopt was to find the profits of the Bengal Company for the eight months 
from April 1 to 2, 1936, and to deduct the resultant figure from the 
unabsorbed depreciation standing to the credit of that company on 


1 [19%] 1 K. B. 149, 
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April 1, 1936, together with the further proper depreciation to be allowed to P.G. 
that company, for the same eight, menths, oalculated on the original cost of 1948 
those assets to that company. Thig calculation-admittedly would result in a, = —~ 


minus figure, but said the income-tax officials, no further benefit of this un- "p r TOS 
absorbed depreciation was to be given to anyone. Co. LTD. 
So far as the Indian Company wag concerned, it was to enjoy the advant- n 
age of Comas- 
(1) depreciation allowance for the whole year in respect of its original SOR oF 
buildings, etc., calculated on the cost of thoe? aseets to it ; gece 


(2) depreciation allowance fOr thesperiod December 3, 1936, to March — 
31, 1937, on the assets acquired fom the Bengal Company, calculated not Lord Porter 
on the costs to that company, but on, the price at which the Indian Com- -7 

pany acquired them from that company ; and 

(3); e ee a erie sheen ee rar ee ee Dnne oi 
the fiscal year. 

From these three sums added dogethey was io be deducted the profits of 
the business—meaning thereby the profits of the Indian Company (if any) 
for the whole year, together with those,ofetfie acquired business fpr the period 
December 3, 1936, to March 31, 1937. The resultant sum would still be 4 
minus quantity afd would remain as an unabsorbed depreciation allowance to 
the credit of the Indian Company, byt the benefit of the unabsorbed balance 
DE Mas other coimpany could notibe nagd to dimmiih fipur neta ee renan 4 
of the Indian Company. 

The contentions of each party ag applicable to fhe present case can be 
set out with substantial accuracy by quoting from thè figures in the stated 
cane, 

The company in their return daimed the following sums as admissible by 


way of depreciation : f T 


Ra. 
(a) Depreciation of the two companies for the year 1936-37 .. 23,49,815 
(b) Unabeorbed depreciation of the Indian Company .. 62,00,775 
(c) Unabsorbed depreciation of the Bengal Company e .. 85,69,148 
3 » 
. Total .. 1,71,19,738 


The Appellate Assistant Commissioner's conclusions were ag follows :— 
(i) BENGAL IRON COMPANY. 


` (a) Depreciation allowance in respect of the original property e 


of the Bengal Compan} for eight months from April 1 r 
to December 2, 1986 œ .. 8,62,329 
(b) Unabsorbed depreciation allowance as above . .. 85,45,150 


Total .. 94,07,479 
Less profits of the buainess for this periody” =. 3,76162 


Depreciation allowance left unabsorbed . .. 90,31,317 


t 
THE BOMBAY LAW REPORTER. qWOL. XLVL 


(H) INDIAN IRON AND STEEL COMPANY. 
(a) Depreciation allowed in fespect "of the original property 


of the Indian Company for the year 1936-37 7,60,077 
(6) Depreciation allowance m respect of the property ac- 
quired from the Bengal Company for the period’ 
December 3, 1936, to March 61) 1937, 3,77,767 
(c) Unabeorbed depreciation allowance as above 62,00,775 
e 


: nAn 
u Total .. 738,619 
Lese profits of the original bêsiness for the fiscal year, 
together with that of the acqwired business for the 
period December 3, 1936, td March 31, 1987, 36,54,295 


Depreciation allowance left ufabeorbed ° 36,84,324 

In the figures af the appellant’s claim the sum of Ra. 23,49,815 was cal- 
culated upon the original coet to the Ihdian Company of its own assets and the 
original cost to the Bengal Comparty of the assets taken over from it. 

* On the other hand, the figure of Rs. 3,77,767 in the Agaistant Commis- 
sioner’s calculation was based upon the coet to the Indiah Company of the 
assets which it took over from the Bengal Company. l 

* This difference of qompufation is a further but subsidiary matter of con- 
tention between the parties and is ‘best dealt with in considering the major 
dispute, , ` 

The argument uporf behalf of the appellant was, as their Lordshipe under- 
stood it, put in the following way : 

At the beginning of the year the Bengal Company was entitled to an un- 
absorbed depreciation allowance of Rs. 85,45,150. If it had carried on bu- 
sinese until the end of the year, it would have been entitled to the benefit of 
thia sum, together with the appropriate depreciation for the current year 
calculated upon the original cost of the assets. Then, it was said s. 26(2) 
provides that the assessment is to be made on a person succeeding to the bu- 
ainese as if he had been carrying it on throughout the previous year and 
had received the whole of the profits for that year. 

The Indian Company, it was argued, was the successor and was to be as- 
sessed as if*it had carried on the Bengal Company’s business for the whole 
year, though in fact it had only carried it on four months, If it had carried 
that businegs on for the whole yest it would have been entitled to the allow- 
ances claimpd, and “as.full effect could not ba given to those allowances” 
because they exceeded the profits, then, under proviso (b) to e. 10(2) (vi), 
that part of the allowance to which effect had not been given should be 
added to the amount of depreciation of the combined business for the follow- 
ing year and, it is added, so on for succeeding years subject to the limitation 
contained in proviso (c). ý 7 

It is true, as the t admits, that the allowance is only to be made 
in respect of the of the assessee ; that the Indian Company was the 
asseasee, and, strictly speaking, the assets of the Bengal Company only became ` 
the property of the Indian Company from December 3, 1936. 


U 
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But “assessee,” the Company maintained, must be read distributively as P.C. 
meaning the owner of the property fpr the fime being, i.e. the asseseee or his P 
predecessor, as the-case may’ be. In support, of this contention they point 

out that such a construction is rBcewary in other parts of the arb coon, POIN Izon 
eg. in sub-«, (2) (i) and (#). The words “used as a dwelling house dy the Co. LTD. 

aSSESSEE ’ ” must refer to the, asseyee or his predecessor, or to both in cases * 
where each is owner of the property for part of the fiscal year. So too in Comas- 
sub-paras. (vi) and (vii-a)., Unless “assessee” includes predecessor, no ate 
depreciation could be claimed in respect ofthe period during which the pre- “ME TAX, 
decissor oll: Owned the properts and tjie euccessor fad not:aoquined It — 

There is no doubt truth in contention that the word “ assessee”, in Lord Porter 
s. 10(2), must, when there ia a succesegr to the business charged to tax, be gga 
read in certain of the paragraphs as Including both predecessor and succes- 
sor, but their Lordships are not prepared to assent to the afgument that it 
follows as a consequence tiat the unabsorbed depreciatien allowance of the 
predecessor must be added to that of the successor or to agree that even in a 
case when the only business concerned .Js that which is transferred, the busi- 
ness when transferred carries to the pufchaser its unabsorbed allowance. 
Indiay income-tax is assessed and paid in the next succeeding year upon tht 
results of the yea? before. Tf then Company A cold its business to Company 
B in the first of the two years, apart from the provisions of a. 26(Z), the 
former company could not be asseased and would not be liable for any. profits 
it then made, because it would not be earrYing ‘on the business in the next 
year for which in the normal course fhe asseasment: would be made and in 
respect of which tax would be due, ‘nor would Company B be liable except 
for any period during which it had itself owned the business and made profits, 
because the tax under 6 10(1). is only “payable by an assesaee under the 
head ‘ business’ ESTES En a gia any aa On 
by him.” 

To meet this contingency, whether in the case of a company or an indi- 
vidually owned busines, s. 26 was passed, and is concerned not with the 
computation of tax, but with the person upon whom the jjability is impos- 
ed. When but not until the person to pay has been ascertained do the terms 
of 8. 10 become material in order to discover how the Amount to be paid ia 
to be computed. If this be the true ‘method of approach, the Indian Com- 
pany no doubt is liable as asseasee as if it had been carrying om the Bengal 
Company's business throughout the previous year and had received the 
whole of the profite for that year. But this only means that the profits of 
the Bengal Company are to be ascertained itt accordance with, the provisions 
of e. 10 for the period during which it carried on the business, and that the 
profits of the Indian Company are to be ascertained for the period during 
which it carried on that business in accordance with the same principles. 
Whether the latter are calculated upon the earnings of ‘the combined business 
or separately for each part of it, the resulfant figure, when added to the Bengal 
Company’s profits (if any), will cause the Indian Company to be assessed as 
if it had carried on the Bengal Company’s businesa for the whole year. It 
is itself liable for the last‘four months, and by the addition of liability for the 
previous eight months it will be assessed as if it had been carrying on the 

R. 3L o m 
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P.C. business throughout the year. 
1M3 , The object is to impose liability forehe whole profits, and in finding out 
—~ — what they are, the actual cireumstances have to be considered. 
INDIAN TRON So far there is nothing to suggest that once the Bengal Company has ceased 
Co., Lro, to carry on business, its unabeorbed depreciation allowance should be carried 
"s. on for the benefit of the Indian Company. ., 
Comms- But it is said that company is to be treated as if it had been carrying on 
oum. Tax, ÈC busines throughout the year : in that year full effect could not be given 
BENGAL to its depreciation allowance, whether unabsorbed in previous years or ac- 
i —— quired in the year in question, and ugder tht direct terms of proviso (b) this 
Lord Porter. allowance is to be added to that for the following year and to be deemed to 
= De part of that allowance, and. so Oi tpt Succeeding. years. 
To the answer that what is given is “euch allowance” only and “euch 
allowance ” when read together with the previous language of subs, (2) (vi) 
can mean only an‘allowance in respect of depreciation of buildings, etc., be- ' 
ing the property af the assessee, it ig replied that “ aseesaee ” in this as in the 
other sub-sections previously referred to includes predecessor as well as suc- 
cessor, and that the proviso in cénjunction with s. 26 should be read as say- 
“ing : “ Where full effect cannot be given in any year to the allowance, proper 
to be given to the assessee or to his predecessors or to Both, the allowance 
or the unused part thereof shall be adged to the amount of the allowance to 
Which the asseasee is pntitled for the following year.” 
Their Lordships see no reason for, giving this wide meaning to the word 
~ assessee ” ” in the proviso to s. 10 (2) (vi). 
Under the definitiof s. 2(2) “ Unleas there is anything repugnant in the sub- 
ject or context... .asseasee means a person by whom income tax is payable” 
and in the view of the Board there is nothing repugnant in the subject or 
context to prevent this definition being applicable to para. (vi). 
Moreover, the allowance, in addition to being given in respect of the dep- 
Teciation of buildings, etc., being the property of the assessee, is to be calculat- 
ed on the original cost to the assessee. If “cost to the asseasee” may mean 
either cost to tke predecessor or cost to the successor, on what cost is the 
depreciation to be calculated whey the property passes from one to the other 
in the course of the fiscal year ? à 
There may well be good ground for holding that cost to the asseseee means 
cost to the*predecesaor so long as he gontinues to be owner of the property. 
Teed, th Was 90, eld ich Corneesioner.o} Income tan, Bombay Y. The Maza- 
gaon Dock, Lid}. 
But onœ she property has passed to the successor, he is the assessee, the 
° depreciation is, ingthe words of the Act, tosbe calculated on the cost to him, 
and there is in their Lordships’ opinion go reason for holding that the cost 
to the predecessor ig thereafter to be adopted as the basis of depreciation. 
Thia view is in accordance with that expressed in Income-tax Commissioner 
V. Buckingham and Carnatic Co., Madrasa It is trae that in both the cases 
referred to above the transfer took place at the end of one fiscal year and 


1 [1938] Bom. 374, 2 (1935) L A 
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the beginning of the next, and therefore neither case is a direct authority on P.C, 
the question now before the Board.¢ But the principles are similar, and as 1943 
their Lordships think, show the method upon which the computation is to be are 
made. They are in agreement with the view of Mr. Justice Panckridge in "OTAN Inon 
the High Court in Calcutta in considering that if and in. so far as Kamala- Con Lp. 
pat Moti Lal, In re lays down arty different principles, it is wrong. 

The argument on behalf of the appellant can perhaps be most strongly put ieee 
by postulating the Sale at the end of the fiscal year of a business carried on SIONER OF 
by a company or individual to another individual not previously carrying on "SM TAx, 
any business or to a company formed solely for the purpose of carrying it n. 
on. If the businesa had not been gold it would have continued to enjoy the Lord Porter 
benefit of any’ unabsorbed depreciation allowance. Why, it is said, should it —— 
lose that benefit because it has changed hands ? t 

No doubt the example giyen dées igdicate g case in which some hardship 
may be said to arise, but the object of a. 10 is not to boter up unsuccessful 
business, it is merely to protect ¢hem, jn the hands of those who find the 
capital, against undue taxation. The éxample may be countered by quoting 
a case in which a bankrupt business witt? a large unabsorbed depreciation al- 
lowanee is bough by a flourishing house in order to enhance its own allowance 
and decrease its faxation. Success in the latter circumstances would be at 
least as undesirable as failure in the former is unfortunate. But in any case, 
the matter must depend on the wording of tha section, and not upon the 
consequences which follow. i 

Their Lordshipa desire to refer toptwo more matters raised in argument. 

(1). The appellant in its case placed some reliance upon the assignment to 
them in the agreement of September 8, 1936, by the Bengal Company of “ the 
benefit, so far as capable of being assigned, of any claim which the Bengal 
Company may have in respect of unabSorbed depreciation allowances.” It 
waa, however, admitted beford the Board that these allowances were unas- 
signable in law and it is therefore unnecessary for their Lordships to er- 
press any opinion upon the question, 

(2) Thoee representing the respondent took the point, bus without. pressing 
it, that the claim of the appellant was prematurely brought It was said, as 
was the fact, that the case now the subject of appeal was stàted under s. 66(2) 
of the Indian Income-tax Act (1922), that that section gave the right to 
Tequire a case to be stated to an “ aseqeee” only ; that, even thofigh the view 
most unfavourable to the appellants waa taken, yet the result would still leave 
an unabsorbed balance in his favour: anfl that consequently there could be 
no assesament and no assessee. o 

Having regard to the concluson which they have reacþed, their Lordshipe . 
do not find themselves compelled, and indeed were not invited, to pronounce 
upon this argument: In the present instance, at any rate, it was obviously 
desirable that the appellant should ascertain its position at once and should 
not be compelled to wait possibly for years in order to discover what their 
financial position was. But the question ia open to betaken by the Income- 
tax authorities on another occasion if they think anything is to be gained by 
doing 9. ` 

1 (1999) 7 L T. R. 374. 
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In the result their Lordshipe will humbly advise His Majesty that the ap- 


1943 peal be dismissed. PDE SP pellan trie Pay. the reapondemt sete OF he beats 
ing before the Board. e 
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Appeal dismissed. 
Solicitors for appellant : Linklaiers &, Paine. « l 


Solicitor for respondent: The Solicitor, India Office. 





i APPEAL FROM @RIGENAL CIVIL 
Beforé Sir Leonard Stone, Ki., Ghjef Justice, and Mr. Justice Kania. 
A ISMAIL DADA BHAMANI 
m ° 
_ BAI ZULEIKHABAI.* 


Bombay Reni Restriction Act (Bom. XVI of 1939), Sec. 11— Performs the other 


conditions’ of the tenancy "—Ldndjord—Tenant—Lease—Covenant against sub- 
letting—Breack of eS ee oe tied Nate vacate 
‘ton or before” certain date—VaHdity of notice. 

sis prederi ale of Hex pie ntl dleasd vista GP Gea Alto, the! de 
fendant for storage of timber by way of business and dther subeldiary pur- 
poses for a period ending’ with, August 31, 1935. Among the covenanta of the 
lease was one against sub-letting, which ran: “not to underlet or sign the 
demised premises without the consenk, in writing” of the lessor, Notwith- 
* standing the covenant, the defendant sub-let the demised lands without the con- 
sent in writing of the lessor and continued to do so till the date of the suit. 
When the period of the lease came to an end, the defendant held over and be- 
came under the law a’ monthly tenant. On December 28, 1942, the lessor 
sold hia interest in the lease to the plaintiff, and intimated to the defendant 
of the sale and stated “ I have this day handed over possession of the property 
to the purchaser’, and added that the plaintiff had become entitled “ to recover 
the rents accruing due as from January 1, 1943.” On the same day the plaint- 
iff iasued a ndice to the defendant to quit the premises “on or before January 
31, 1943." On the defendant filing to vacate by that date, on Febmary 2, 
1943, the plaintiff sued the defendam in ejectment, when the defendant con- 
tended among other things that he was protected against ejectment by a. 11 of 
the Bonfbay Rent Restriction Act, 1939, and that in any event the notice to 
quit was bad in law :— i 

Held, (iL)! that although s. '11 6f the Act applied to the lands in suit, the de- 
fendant was not entitled to tke advantage of it, inasmuch as he had failed to 
“perform the other conditions of the tengacy” within the meaning of that 
aection by sub-letting the lands without the consent in writing of the lessor, 
which sub-letting continued up to the dafe of the suit: 

Harnam v. Ainslie and Matkuradas V. Nathubai followed ; 
(2) that in view of the fact that the plaintiff was put in possesion of the 


ĝ ‘lands by the lessor on December 28, 1942, she was the proper person to give 


1943 : Suit No. 156 of 1943, 


notice on that d&¥ to the defendant to quit, and that the form of the notice 
‘calling upon him to quit “on or before January 31, 1943,” was quite in order ; 


*O.C. J. Appeal No 37 of “1 [19%] 1 K. B. 698 
2 [1922] 25 Bom. L. R. 345. 
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Ahea y. Bellman : Sedgwick v. Akeatn, followed. OC. 

Queen's Club Gardens Estat&, Ld. V. Bignell? commented on. 1943 

è . r 
Surt in ejectment. ISMAT. 


The premises in dispute were open plots of land, situate in what was known Dana 
as the Mustafa Timber Market af the Victoria Road in Byculla in Bombay. BHAMANI 
They belonged originally to one Haji Gulam Mahomed Ajam, who died on an 
March 1, 1928, having previougly made a will on January 9, 1928. Of this 7oy sacranar 
will, he had made his wife Bai Aishabai anfi his daughter Bai Hawabai exe- 
cutrices, On February 1, 1932, sthe tyo executrices equitably mortgaged the 
property with the Central Bank of India, Ltd. 

In the same year, viz. 1932, the bapk filed a suit (No. 1914 of 1932) 
against the mortgagors, in the course of which one H. C. Captain was 
appointed receiver of the propert on April 17, 1936. ° 
Meanwhile, on October 12, 1933, tÈ two executrices and the bank leased 
the lands in suit by two leases tp Ismail Dada Bhamani (defendant) for a- 
period of three years beginning from Sepfember 1, 1932, to be used as a timber 
yard. The leases contained several coyeyafits, one of which was against sub- 

and was expressed as follows in each lease :— e 

“6 Not to und®rlet or assign the demised premises without the consent in writ- 
ee ee 
thereof such consent not to be unreasdhably withheld.” 

ia apie Of thie above covenants daea aD BY Ge: N hal to 
a number of sub-tenants without the tonsent In writing of the lessore, and 
indulged in that practice for long and right up to the date of the suit. 

On December 28, 1942, the receiver H. C. Captain sold the lands to Bai 
Zuleikhabai (plaintiff), and intimated the fact of the sale to the defendant. 

He wrote : ry 

tL Barely give gout HUGS nak ian e day Wold hehe toes wh 
has been vested im me as receiver in which you are tenanta ta Bai Zulekhabai, wife 
of Mia Ahmed Haji Sulleman Darvesh. It has been arranged that the said pur- 
chaser should be entitled to recover the rents accruing due as from January 1, 
1943. I have therefore to request you to attorn tenant to the paid purchaser and 
to pay to her the rents accruing due as from January 1, 1943. The rents for De- 
cember 1942 will be recovered by me. I have'this day handed over possession of the 

to the said purchaser.” 

On the same day the purchaser’s attorneys addressed two letters to the de- 
fendant, in the course of which they‘said:— , 

“We are instructed by our client to call apon you to quit, vacate and deliver 
to our client peaceful possession of the portion ef the said premises, in youn occu- 
pation on or before January 31, 1943, failing which, our client will*adept ejectment 
proceedings against you without further intimation at yourerisk as to costs and m 
consequences” . 4 vE 

Eventually, on February 2, 1943, the plaintiff sued the defendant in eject- 
ment, 

The defendant contended inter alia that the premises in suit were used prin- 
cipally for timber businesa or trade and he was entitled to the benefit and 
protection of the Bombay Rent Restriction Act, 1939; that on December 28, 

1942, when the plamtiff purported to give notices to quit there was no rela- 


1 (1879) 4 Ex. D. 201. 2 [Wed] 1 K. B. 117. 
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tion of landlord and tenant between her and the defendant and she was not 
entitled to: give the notices ; that 4s he was a monthly tenant, the notices call- 
ing upon him to deliver possession of the ‘premises “on or before January 31, 
1943,” did not expire within a month of the tenancy ; that the notices re- 


Buamanı quiring him to quit “on or before January 31, 1943,” were uncertain and 


v. 


Bar 


— 


s 


indefinite and therefore invalid and ineffective to determine the tenancies ; 
that the lands were sublet with the acquiescence and connivance of the mort- 
gagees, and that the want of consent of the mortgagees to the sub-letting was 
waived by them “ by reason of acceptance of rent.” 

The suit was heard by Blagden J.” who negatived the contentions raised 
by "the defendant and decreed it on A ‘11, 1943, delivering the, following 
judgment. ° 
BLAGDEN J. *Turning from that order to the Rent Restriction Act, one finds 
that in the Act the.expression “ premifes” mean’ inter alia any land ket s- 
parately for the purpose of being used pringipally for business or trade, but 
does not include a ‘room in a hotel òr a boarding house. One thing I have 
to do in this case is to construe the expression “let separately for the pur- 
pose of being used principally for business or trade,” and one thing, I think, 
is apparent that the date at which the Court has got to Ascertain the pur- 
pose is the date of the letting. Except as evidence of what the intention of 
the parties was the use to which the premises are in fact put appears to me 
quite irrelevant. The Cuestion tMenearises, whose intention is material. Ibe 
lessor, or intending lessor may intend $ne thing and the tenant might have a 
different object in mind. They might ‘say nothing as to the purpose for 
which they are respectively letting the land and hiring it, and as the Legiala- 
ture had referred to only one purpose, it seems to me that the purpose which 
bas got to be ascertained if a purpose common to both the parties, and in the 
case of a written ‘mstrument—euch as we have to deal with bere—that has 
to be ascertained by reference to the instrument. No doubt if there was an 
oral tenancy it would be material to look at anything that passed between the 
parties at the time of the agreement and, of course, at the physical nature 
of the premises, it being easy, for example, in the case of a shop to suppose 
that both parties intended that the premises should be used for the purposes 
of a trade. Here we ‘have got to deal’ with letting of certain plots of lang 
which judged by the plans annexed to the tenancy agreement do not seem 
very admirably adapted to make private residences, but suitable for some 


. such purpose as storing timber, ora similar purpose. But it would not, I 


think, of course, be imposaible td use it for some other purpose, and a person 
with an ecdintric taste might go and reside,on it. They are long narrow 
strips of land not Very suitable to build houses on, but there is no reason 
why some modem Diogenes should not put’a tub in one and live in the tub 
if be wished. . 

The other thing I have to bear in*mind with regard to s, 4(2) (b) of the 
Rent Restriction Act is that the whole Act is penal in character. It takes 
away from a section of the King Emperor's subjects their rights of property 
in respect of the premises to which it applies, It has therefore to be construed 
jealously rather than liberally. Bearing that in mind I look at the express 
purpose of the parties to be collected from the lessee’a covenantd in the two 
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leases. Covenant 7 is the material one. for the moment. I have already read O.C.J. 
it and it is observable that it is in form arid, I think, in substance, a nega- 168 
tive covenant. The covenant not te use the demised premises for any purpose 9 ~~ 
is put first. Then there is an exception made m favour of a particular form 
bí activity, which may be briefly described as dealing with timber, and a PrO- BHAMANI 
viso which allows the tenant*to usé part of the premises as a dwelling house. v. 
Now, no doubt both parties contemplated it as probably that some form of BAr 
trade or business would be carrfed on there.e Can I say from that alone that” "ETEABAI 
the purpose of the letting waa {hat the premises should be used principally pisgden J. 
for business? I do not think I “It would be quite open to the lessee, ae 
if such was his whim, to make a house on part of the demised pre- 
mises let and to uge all the rest of the ĝemised premises for storing! firewood 
for use in his house. Again, even if he did not live there, hẹ was under no 
obligation to carry on a trade there, still less a business, The word “ busi- 

ness ”, it has often been held, is wider than “ trade ”. “Trade” connotes buy- 
EAA “ Business” would inclade at least some*of the professions. 
But, as far as I know, it has always been deld that to make an organisation 
“ business” the object must be primårily the acquisition of pfofit or gain. 
That has alway§,been held both in connection with “trade” or “ business ” 
for the purpose of income-tax, in relation to partnership, and in relation to 
the phrase “in his trade or business” in the reputed ownership clause jin 
the Insolvency Act. There is nothing tg psevent a mmen storing timber, hav- 
ing a saw-mill, or making furniture, because it amuses him to do ao. There 
would be nothing to prevent the tendint of these premiges, if his hobby is car- 
pentry, carrying it on at the premises, though that may look somewhat fantas- 
tic. May be both the parties contemplated that some business would be car- 
Tied on there, but I cannot say, for that reason ogly, that the premises were 
let “for the purpose” of being used principally for business. There was 
nothing bynding on either party as to the purpose for which it should be 
used, though the defendant was not to use them for any other purpose than 
that specified in clause 7. If I am right in that view of the case, the case 
is greatly simplified, because neither the Rent Restriction Act, nor the Stor- 
age Order is applicable to these premised. If I am wyong, the question re- 
maing as to whether an order for efectment ought to be made in this case 
in view of s. 11 of the Rent Restriction Act to which T may refer a little 
later on. ° 7 ý 
. The leases were expressed to be in the habendum clause to hold unto the 
lessee from September 1, 1932, for a term of three years expiring on August 
31, 1935, with an option to the lessee to extend the said peribds I need not 
trouble with the option, because admittedly it was never exercised. That means, e 
as it seems to me, that the term*thereby created expired at mid-night of Au- 
gust 31, September 1, 1935. After that date the defendant personally or by 
aub-tenants held over, and the question arises as to the nature of his then 
sub-tenancy. The rent under the original leases was payable monthly, and it 
continued to be paid every month, That is the only ifffident from which one 
can gather for what term the defendant was holding after his origmal term 
expired, and it seems to me that the result is that he was holding after August 
31, 1935, as a monthly tenant ; which ordinarily means under the Transfer 
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of Property Act that his then tepancy was determinable by fifteen days ex- 
piring within a month, but in view of a custom which has been judicially no- 
tied in Bombay it meana—ag it does in England—that the tenancy was 
determinable by a month’s notice expiring at the end of the month. It has re- 


Dana: 
Buamanı cently been held in this Court that s. 110,of the Transfer of Property: Act, 


“8 
Bar 


. which deals with the case where the time is limited by a lease of immoveable 


property, is not applicable to a tenancy such, as that of the defendant since 
August 31, 1935: see Utility Articles Manufacturing Co. v. Motilal Bombay 


R Blagden J. Mills, Oe ee ee 


assigned or otherwise transferred the ion to the present plaintiff. . 

On the same day, December 28, 1942, notices were given to the de- 
fendant. One was given by Mr. Captain, Receiver for the mortgagees, to 
whom I have already alluded. This runs as follows :— 

“I hereby give you notice that I have*this day aiid the above property (which 
included all the demised premises) which haa been vested in me aa Receiver in which 
you are tenants to Bei Zulekhabai wife ef Mia “Ahmed Haji Sulleman Darvesh. It 
has been arranged that the said purchaser should be entitled to recover the rents 
accruing due gi from January 1, 194$° J, have therefore to request you to attorn 
tenant to the said purchaser and to pay to her rents accruing dug as from Jgnuary 
1, 1943. The renta for December 1942 will be recovered by mê. 

I have this day banded over possession of the property to the said purchaser.” 
This was the notice the defendant received from the receiver. He receiv- 
ed from the plaintiffs* solicitors *twe notices which purported to be, notices 
to quit, They were in identichl terms so I will read only one of them :— 
“Under instructions fym our client Bai Wuletkhabai wife of Miya Ahmed Haji 
Sullēman Darvesh, we have to addreay you ad under :— 

By a deed of assignment executed thia day, Mr. H, C. Captain the Receiver in 
Bombay High Court Suit No, 1914 of 1932 has assigned to our client the right title 
and interest of the Central Bnk of Indm Ltd., in the premises known as ‘ Mustaffa 
Bazaar’ and situate at Victoria Road, Byculla, Bombay. 

We understand you are in accupation of a portion of the said premises being 
plots Nos. 61 to 63 and 147 to 149 as a monthly tenant. 

We are instructed by cur cient to call upon you to quit vacate and deliver to 
our client peaceful possession of the portion of the said premises in your occupe- 
tion on or before January 31, 1943, filing which our client will adopt ejectment 
procestings apne yoa. Wy vnout apy, further meinetion Et, FORE nia aa CO aaa 
and corgequences ”. 

Now, one point which was taken in the recent decision of this Court re- 
ported in Utility Articles Manufacturing Co. v. Motilal Bombay Mills, Ltd., 
has not been taken here. That poinj is the ingenious argument that as the s0- 
licitora merety said that they were instructed to say something, in which the 
addressee måy “or may not be interested, the, notice was not a good notice 
to quit but was a grftuitous piece of information or news. That point found 
little favour with the bench of this Court. ° 
But two points of substance are taken on this notice. One is this—‘ On 
the date that notice was given my landlord was not the person giving me the 
notice. My landiords were the executrices from whom I originally took the 
lease, or the Central Bank of India, or both of them, and not Bai Zuleikha- 
bai! It is quite true that the notice gave me to understand, as the fact was, 
that four days later my landlord would be Bai Zuleikhabei, but the person 
1 (1943) 45 Bom. L. R 605. * 
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who is entitled to give me notice to quit must— (according to Mr, Amin’s im- 0.C. J. 


genious argument )—be the person who at'“the moment is the landlord, or, 
of course, that person's duly autherised agent.” As far as I know, there is 
no authority directly in point for or against that proposition. But if one re- 
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fers to, that well-known text-book, Foa on Landlord and Tenant, sixth edition, BHAMANI 


at p. 671, one finds it stated dn the attthority of Cole on Ejectment, p. 42, that 
notica must be given by him or on devolution of his (lessor’s) estate by the 
person for the time being legall entitled to he immediate reversion, whether 


v. 
Bal 


as assignee, executor, or adminiagrator of the landlord. There is also on the Blegden J. 


other hand the proposition, which į well-known, stated at p. 673, that the no- 
tice ought ‘to be such that the may rely on it at the moment of receiv- 
ing it. I have no evidence as to which ‘of these two documents, or the three 
documents, the defendant in fact received first in point of time, but in the 
ordinary course of post he would hate received them afl sometime on De- 
cember 29, or possibly if there was a delay in the post, on December 30, 1942. 
Ordinarily the law takes no account of parts of a day, and I suppose also the 
presumption is that these documents wefeewritten inthe logical rather than 
the illogical order, so that it is fair to Assume that when he operfed his letters 
on th? 29th the*defendant was simultaneously, informed by a person having 
authority to give him that notice on behalf of his landlords that they. were 
ceasing to be landlords and by the incoming landlord that by the end of Ja: 
nuary she wanted him to get out, and in, those clrcunfstances‘I think the test 
whether the tenant could safely rely on the notice at the moment of receiv- 
ing it must be considered to be satiified, for the notice he received was by 
an assignee of the landlord, and the receiver of the mortgagees of the land- 
lords told him that such person was the assignee, so that I do not think it is 
correct to say that the notice must be given by the person who at that mo- 
ment 1s the landlord, or, if it be correct. to say so, then the answer is that 
at that moment the. present plaintiff was the landlord, although it is perfectly 
true that the defendant remained liable for the December rent to his former 
landlord and:-was not: asked "to aitorn tenant tothe new ‘ane until a tew days 
after the receipt of the notice. 

The other point taken ia that it is a bad notice, because it required the 
tenant to give up possession “on dr before” January 31. For the reason 
which I have tried to give, viz. that s. 110 of thd Transfer of Property Act 
ia inapplicable to such a tenancy as ‘this and it was a monthly tenancy ex- 
piring at the end of a month, it appears to.me that the earliest moment of time 
at which on December 28 the landlord could require the tenant tg give up was 
the first stroke of midnight of the night of January 31,/ Febriary 1, in other 
words the last moment of the month of January, 1943. ° What is said is, “I 
do not know at what moment yôu are requiring me to go. You do not say 
I must leave at midnight, You say I must go “on” January 31 which 
might require me to go at mid-day om January 31, or even earlier, and as 
you require me to leave the premises one second or more before the first stroke 
of midnight on that night you are trying to deprive me of part of my tenancy, 
and you are not entitled-to do that.” Certain authorities have been cited to me 
on the question of how to construe notices to quit. It has been Held for 


example that they are to be construed with a view to make them effgctive 


R 32, ° 


250 THE BOMBAY LAW REPORTER. ~ [VOL XLVI 


O.C.J. rather than to making them useless. Perhape the- best authority for that is 
1943 the decision of their Lordshipa itf!Harifer Banerji v. Ramshahi Roy The 
mac other proposition held both here and elsewhere is that the notice must be cer- 
Dana tain. The certainty is however to be measured not by what the words would 
Buamanr convey to an ignorant person who knew nothing about the facta of the 
v. particular case, but what they would copvey to the person to whom they are 
Bar in fact addressed, and thus a mere misdescription of the demised premises is 
ZALSIKEABAT not fatal to a notice to quit, See,in this connéction Ismail Khan Mahomed v. 
Blagden J. Jagun Bib. On the otber hand a person jeceiving such a notice is under 
es oie oe Gi rice auch Aan GRRE Ne nan Ree 
to do something which he is not bound fb do, he is quite entitled to light 
his pipe with the notice, or draw a séries of cartoons on the back of it, or to 
put it to any of the series of uses to which it can be put. If there is a mis- 
take in the wording of the requirement as to the time when he is to go, he 
is not bound to accept the notice aa being a good notice expiring at the time it 
. should expire ; be ts entitled to do sothing as has been the privilege from 
time immemorial of tenants served, with bad notices to quit and debtors serv- 

ed with bad “insolvency notices. ° 

There is some conflict of authority on the words “on or b&fore” in Sich a 
notice. It is perhaps “significant that in the case referred to in Harihar 
Banerji y. Ramskhaki Roy tbe notice required delivering up of possession 
“on or before the las’ day*of the month of Chaitra.” The notice will be 
found set out at p. 477 af the report, and as far as I can see nobody took the 
point that it wag, on that ground, a bal notice. 

In Akearn v. Bellman : Sedgwick v. Akearn® Lord Justice Bramwell, as 
he then was, dealt with a notice which demanded possession “on or before 
the first day of May next.1878", and said, “Nobody can doubt that if the 
notice had stopped there, it was effectual to determine the tenancy, and was 
a good notice to quit.” So said Lord Justice Bramwell. Lord Justice Brett 
agreed with him in holding the notice in that case bad on another ground, 
which does not arise in this case, and seems to have agreed that a notice to 
quit worded “ on ®r before” the proper date is not on that ground only bad, 
and Lord Justice Cotfon at p. 212 refers to the wording of the notice which 
Lord Justice Bramwell dealt with as “a clear and certain notice to quit, a 
notice indicating the intention and determination, and fixed purpose of the 
landlord that the then existing tenancy shall be at an end on the Ist of May.” 
As I have said Lord Justice Branjwell said that nobody could doubt that 
such a notice was good. It says much for the varity of human prediction 
that Mr. Justite Cush expreased very grave doubts on that very point in 

- Queen's Club Garder Estates, Ld. v. Bignell At p. 122 he said thie : 

“On October 6, 1922, which was a Friday, ‘the plaintiffs, the landlords, served 
upon the defendant a potiœ to quit which was expressed to be ‘the requisite 
week’s notice for the termination of your tenancy one week from Monday next, .. ” 
The notice to quit, therefore, did not expire at the end of a current week, that is 
to say upon a Saturday, but a week from the next Monday. The notice then adda: 
1 On Gr before which: Gie tey wil renie aent preada"! 

1 (1918) I. L. R. 46 Cal. 458, 2 (1900) L L. R. 27 Cal. 570. 

“sc. 21 Bom L. R 522, 3 (1879) 4 Ex. D. 201, 203. 
P.G + [1924] 1 K. B. 117. 
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As it turned out, that notice was bad because it expired on the wrong day 0.C. J. 
of the week. Hie Lordahip’s opinion, was thfrefore not necessary for his deci- 1543 
- sion. But he did say this. Then be said this’(p. 122): 

“I may say that I very greatly doubt whether a notice to quit, assuming it to Dang 
be free from objection in other respects, can be said to be valid in which the land- BHAMANI 
Jord mentions a specific date for the termination of the tenancy and adds that ‘on v. 
or before’ that date they will require possession. A notice to quit must be cer- Bar 
tain and definite, and I am by no means sure that a notice to quit in that form isZULEISHABAI 
a certain and definite notice to quit on the daf specified It may be that it isa —— 
notice that the landlord will requira possession before that day, and, if so, it seems Blagden J. 
obvious that it must be a bad notice to huit. That view is, no doubt, somewhat -—— 
technical, and it may be that the reasonable interpretation of the notice* is 
to read it as meaning merely that if the,tenant likes io give up possession before 
the day specified, the landlord is willing to take it; but I have great doubt whe- 
ther it ais might tö puteo favourable an. interpretation :as that upoh-thia- notice to : 
quit.” j ` 

So much for Lord Justice Bramwell’s, prediction as to what people could 
not doubt. Mr. Justice Salter who sat with Mr, Justice Luah did not express 
any opinion on'the point, one way or fhe 8ther. 

It has been hgld in Gardener v. Inga theta Does 40 Gui ate 
on or before guch*and such a day ia a bad notice, but the ground on which 
that was held may have been that the tenant used the words not “ intends to 
quit”, but “intends to surrender”. Technically that would mean not “I 
claim aight to determine the tenancy of my qwn free will on such and such 
a day, and on that day I am going oyt‘and going to cease to be a tenant”, but 
“I claim a right on the premises to which I wish fo put an end earlier 
than the day on which it can be put an end to”. It is therefore'really word- 
ed as a notice to treat, or, at all events, an invitation to negotiation, rather 
than an intimation of something that the tenant tan do, so to speak, “ off 
his own bat.” In any case, I think there is a distinction between a notice 
by a landlord and a notice by a tenant. The tenant can give notice stating 
something which he intends to do and he can physically, do it at any moment 
of time he chooses. He has not therefore the slightest djfficulty of saying 
to his landlord, “I hereby give you notice that at ten minutes past ten on 
Thureday morning I am going out, ang thereafter I ehalf not be your tenant.” 
Nobody can prevent him doing it. The landlord may give a notice—as you 
can take a horse to the water but cagnot make him drink—to a tenant, but 
short of physical violence cannot get him out. Mere notice will not make 
lum go. Therefore it is very reasonable “to look more leniently on, and.al- 
low more latitude in the wording of, a landloid’s notice to quit, than a no- 
tice to quit by a tenant. However that may be, no decigion is directly bind- 
ing on me on the words “on or before”, though I observe that in the other 
Calcutta case Ismail Khan Mahomed v. Jaigun Bibi a bench of the Cal- 
cutta High Court thought that the use of the word “by” a given date wag all 
tight in a landlord’s notice to quit, In particular I may observe that the 
headnote in that case is not accurate. It refers to requiring notice to quit’ 
“within a certain day ”, but in the body of the report the word is “by”, and 
it is very significant that the day “ by” which the tenant was required to get 

1 (1889) 61 L. T. 729. 
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@.C.5. out was not the day before which the tenancy was determinable, but the 

1943 . last, day of the tenancy. Literally that means “I require you to get out 

— twenty-four hours before you are bound ‘to do so.” If, for example, some- 

IMAL body must be gone before April 1, I should have thought that meant “we 

BHAMANI shall expect to find you gone by the first moment of April 1”, surely that is 

o th twenty.four hours too soon. “By” is a ‘more cofnpendious word than “on or 

Bar before ”, and if it is synonymous they used the words “on or before” the days 

ZULEIKHABAI which really was the last day of the lesee’? tenancy. Usually, one applies 

Blagden J. the word “by” not to a day but to a partigular hour and minute. If I say 

_..._ in the moming, “I must be in the Hifh by 10-45”, I mean that I do 

not want to be later than 10-45 ; that “at or before” 10-45, If one 

appie tioa day 1 should Havethbaent- it meant at the beginning of thet 

day, or earlier,if you like.” At all events it seems to me that the Calcutta 

‘ decision is a very strong one. ` “ On ov before” æ given day does not, I must 

confess, inspire in my mind the doubts which it caused to Justice Lush. I think 

what he suggests ab being “perhaps*the most reasonable interpretation, (i.e. 

that it means.“ get out on such and such a day. I do not tell you what time 

you are to get out, and therefore you’ can gèt out as late as you like, pro- 

vided you get out on that day ; but if you care to leave easfier, do soby all 

means’) is the moet ee interpretation. Mr. Amin iri his able ar- 

gument very frankly admitted that if the landlord had said, “I require you 

to give me vacant possessio on the first stroke of mid-night” of a particular 

night, or “at the last moment of next month” though it is very inconve- 

nient for the tenant to,leave in the midde of the night, that would have been 

a good notice to quit, just as I think it might be if the landlord required the 

tenant either to get out by a given date or do something forthwith which the 

tenant is not bound to dw The tegant has there and then to make up his 

mind which course he will take. If the notice asked him to quit by a cer- 

tain day or to stand on his head, one tenant might say, “I wil stand on my 

head, I want to keep the premises”. Another tenant might say, “I shall 

not stand on my head, I am not going to do anything so undignified”. The 

n landlord's reply Would be “ please yourself : give me possession at the expiry 

of my notice.” Though I think thete are authorities to the contrary I do not 

see on principle why such a notice if it*givea the tenant a reasonable time to 

decide whether he will stand on his head or not, plus the proper period of 

notice, is not a good notice. However that may be, “on or before” a date, 

being the date on which the tenangy expires, is in my opinion a good notice 

to quit in adandlord’s notice. . That means that apart from the Rent Act the 

plaintiff wowld*be entitled to the order she seeks, and, as I have already held, 

e the Rent Act is not®applicable to these premises, But, in case I am wrong, 

I ought to deal shortly with the question Whether, there being admittedly a 

breach of covenant by the defendant in sub-letting these premises, it has been 

waived by the predecessors-in-title ef the plaintiff, and whichever be the 

, answer to that question, whether I ought to give the plaintiff an order for 
‘possession under s. Tf of the Rent Restriction Act. < 

Section 11, it ahould be noticed, does not provide: that possession ehall be 

given to a landlord otherwise entitled to it in all casea in which the tenant 

is ngt observing the covenants and conditions of hig tenancy, but merely that 


. 
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possession shall not be given provided- the tenant is paying or is ready and a 


willing to pay the rent and has observed his covenants. I do not think any 
Court will make an order for 


in favour of a landlord of premises tad 


to which the Rent Act applied if the breach of covenant has been waived by Dapa 
the landlord or his predecessor-in-title. For he could not, apart from the BHAMANI 


Act, eject the tenant for that breach of covenant. But, before a landlord 
can be said to waive a breach of covenant! by his tenant, a, 112 of the Trans- 
fer of Property Act provides that he must be “aware” of that breach of 


r. 
Bai 


covenant, and, though I see in the notes in*Mulla’s Transfer of Property Act ` Blagden J. 


at p. 651 reference ig made to “knowledge or notice” of the breach of cove- 
nant, I think what the words “aware òf something” mean is that you are 
“ aware’ ” of something, not merely that you have notice. I think it may 
very well be that the predecessors-in-title to the plaintiff had “notice ” that 
Te defendant Han gaDet INE premis aand, tiere engined ay ee 
after they accepted rent. Sy “notice” I mean if it were their duty to en- 
quire into the matter there wasematerial which might have caused them to 
suspect that there has been sub-letting and that would be, for aH purposes, 
equivalent to knowledge if they had hpea finder any duty to enquire into the 
matter. Notica, in fact, means either knowledge or wilful abstention from 
acquiring knowletige. The facts were however quite consistent with his not 
having broken any covenant. They sent a man there who collected the 
rent, which was sometimes paid.by the sub-tenant. During recent years 
their men, if he had hia eyes open, woukd Have seen à board there intimating 
that a firm was carrying on busingsé on part of the demised premises. I 
have some evidence that it is common knowledge that all premises in the 
Mustaffa Bazaar are constantly sub-let. ‘But really the matter stops there. 
As regards the payment, by somebody other than the tenant, of rent, one 
man’s money ig as good as another’s and one man’s cheque is as good as ano- 
ther’s so long as it ig not dishonoured. The fact which the landlord could have 
known is that the defendant had requested somebody to pay rent on his be- 
half. That is what happened, as apparently, the rent was paid by the sub- 
tenant when the defendant was away, and the man who collected the rent 
made such a nuisance of himself that the sub-tenant paid ‘Shim, and of course 
chalked it up against the defendant jin the defendant’s*account in his books. 
As regards the notice, it was quite possible that the firm might have been a 
firm of which the defendant himself might have been a membar, or it might 
have been a trade name of the defendant. I do not think the landlord was 
bound to enquire into its constitution, and in any event there was no covenant 
against “parting with possession” of the ‘premises. It wag quite possible, 
and quite consistent with the ebeervance of the covenants, that the defendant 
had meray done this. Even 9p, there are no materials to show that the 
plaintiff knew of-the breach of the covenant, and though there is some evi- 
dence that her husband might have known, I have no right to assume that 
the knowledge of the husband is knowledge of his wife. I should there- 
fore hold, if it were material, that there was no waiver-here of the breach of 
covenant, and I am faced with the fact that the tenant who claims protection 
under the. Rent Act has been for years sub-letting the demised premises, and 
sub-letting it at considerable profit. 


a 
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0.C. J. In all the circumstances, and having regard to the facts that the premises 
1943 are not required by the defendant for any purpose exept for making profit 
“~~ by sub-letting—that other people carry gn business there; that nobody has 
Dana made his home there—in all theSe circumstances, if it were a matter of ex- 

Buamani efcising my discretion, I do not see why I should not make an order for eject- 
v. ment against the defendant here. at ° 


Bar 
The defendant appealed. 


M. C. Setaluad, with Sir Jamshedji Kangh, and M. P. Amin, for the ap- 
Blagden J. pellant. 
B. J. Desai, with M. L. Maneksha, %or pe respondent. 


M, C. Setalvad. Clause 6 of the lease clearly indicates that the purpose 

for which the premises were let was business, The lease came to an end 
on the expiry*of the stipulated period. - Afterwards the defendant under 
8. 116 of the Transfer of Property AM, 1882, båd over as a monthly tenant 
and the lease waa renewed from time to time since. 

In a 4 (2)(b) of tha Bombay Rent Restriction Act, 1939, “ premises” 
means any land let for the purpdbe of business. - 

* The breach here is not a continuing breach but it has been committe once 
and for all. Section 111 of the Transfer of Property Act pftovides for the de- 
termination of a monthly tenancy, See Halsbury, Vol. XX, p. 145, paras. 

156, 157, fog ther cepermanion iy England: ot- Meky moata or Ote pe 
riodical tenancies. . 

The C ‘nan EE hatte Ue tana oy Sonal tansy 
within the meaning of e. 11 of the Bombay Rent Restriction Act include a 
negative covenant. In the present case the covenant ia not to sub-let. 

The ‘purpose for which the premises are let is clear from the covenants in 
the lease. Apart from th4t user sheuld be considered. 

‘Business does not necessarily involve acquisition of gain: see Halsbury, 
VoL XX, p. Zal, para 24 “The making of profit is not esential to consti- 
tute business.” 

In this case the plaintiff has waived his right of reentry, In order that 
there may be a waiver of forfeiture knowledge of the breach is necessary : 
See Woodfall on Lartdlord and Tenant (24th ed.), p. 928. Long continued 
acquiescence does not amount to waiver. See ss. 111 and 112 of the Transfer 
of Property Act. Under s. 11 of the Bombay Rent’ Restriction Act a tenant 
is not required to perform the condition of tenancy which has been waived. 
Under the same s. 11 only affirmatwe covenants are dealt with and not nega- 
tive ones : dee, Woodfall,, p. 916, for the proviso for re-entry for breach of 
negative covenant. 

Š Murray's Dictionary, Vol. VII, at p. 688, defines the fifth meaning of “ per- 
form ” as “perform means, fulfile, discharges ”. The word “ perform” has 
reference to positive covenants only. , Refera to West v. Doto: sod Hyde x. 
Warden. 

The case of Harman v. Ainslie? shows that the word “perform” may also 
refer to a negative covenant, 


1 (1870) L. R. 5 Q. B. 460. l 3 [1904] 1 K. B. 688, 704, 710. 
2 (1877) 3 Ex. D. 72, 82. 
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Melsak v. Lilienfeld? refers to Hyde v. Warden (supra). The landlord and 0.C.J. 


mortgagee have waived the covenang not tq under-let. 1643 
The covenant against sub-letting is not a continuing breach, and Woodfall pies 
says that where the breach is a continuing breach, the waiver of forfeiture ISMAN 


up to.a certain day will afford no defence to an action in ejectment for a BHAMANI 
subsequent breach : see s. 112 of the Transfer of Property Act,.Walrond v. 5 v. 
Hawkins and Griffin v. Tomkins? “The act of under-letting-has taken place Bar 
once and for all. The -is created once and continues. Refers to7UMHABAL 
Mathuradas v. Nathubhat ; , Væ. XX, p. 256, f. n. (s); p. 257, 
fn. (a); Griffin v. Tomkins and Mellgws v. Low.® Periodical tenancy is not e 
a tenancy for a week or a months period, but it continues until it is deter- 
mined by a proper notice. 

The case of Vishveshwer v. Mahableshwar’ has been incorrectly decided. 
Refera to Cohen v. Tanner’ and Waghela Rajsanpi v. Shekh Masludt, 

The notice to quit is invalid becauaf it is uncertain. It aske the tenant to 
vacate on or before a certain date: Queen's Club Gardens Estate, Ld. v. 
Bignell? and Ahearn v. Bellman : Sedgwick v. Ahearn2° 


DB. J. Desai. No attempt has been anAde to prove the agreement regarding 
the purpose of Wetting outside the written lease. Under cl. 7 of the lease Tt 
is not obligatory on the lessee to use the premises foretimber business, 

Ins. 108 of the Transfer of Property Act the word “let” is used with 
reference to lease. 

There ia no occasion for applying tHe ejusdem generis rule in construing 
a. 11 of the Bombay Rent Restrictiqn Act as contended for by the otber aide. 

In Harman v. Ainstie™ the word “perform” is taken to mean fuil a 
condition or obligation. 

The relevant date to determine whether the condition has been fulfilled or 
performed is the date of the suit. In this case the condition against under- 
letting bad remained broken at the date of the suit. Therefore so long as 
the defendant.is in breach of any of the conditions of tenancy at the date of 
the suit, he is not entitled to protection of the Bombay Rent Restriction Act. 

Section 112 of the Transfer of Property Act speaks of, the waiver of for- 
feiture : see Mathuradas v. Nathubkai4 

In s. 112 of the Act the words uged are “lessor is°aware” and therefore 
constructive notice is not enough. Refers to Vishueshwer v. Mahableshwar® : 
Woodfall, p. 929 ; Halsbury, Vol. XX, p. 257, f. n. (a) ; Doe. Pritchard. 

Woodfall, p. 931, says that a breach of a covtnant against sub-letting is 
not a continuing breach : Walrond v. Htkokins.“ 

M. C. Setalvad, in reply. Refers to Halabury, Vol. XX, p. 256, f. n. (9), 


[1926] 1 Ch, 480. . 9 [1924] 1 K. B, 117. 
0 C. P. 342. 10 (1879) 4 Ex. D. 2L 
11 [1904] 1 K. B. 698, 704, 705. 
345. . 12 (1922) 25 Bom. L. R. 345. 
[1923] 1 K. B. 522. 13 (1918) I. L R 43 Bom. 28, 
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(1918) L L. R. 43 Bom. 28, s% C20 Bom. L, R. 767 
sc 20 Bom L. R. 767. 14 (1833) 5 B. & Ad. 765, 781. 
7 [1900] 2 Q. B. 609, 612. 15 (1875) L. R. 10 C. P. 342. 
8 (1887) L. R. 14 I. A, 89, 9%. 
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p. 145; and Mellows v. Lowi. 


D. E. B, x è 


u Srone C. J. e A appe ean tee judgment oF My Natos Beda 
Dana dated August 11, 1943. 
BHAMANI The appellant is the tenant of certdin property at the Victoria’ Road, 


r. 
Bal 


Byculla, being certain plots of land in, tHe Mastafa Timber Market. The 


ZouerkrAnat Premises are comprised in two leases executed by the former owner and by 


the Central Bank who were the mortgageea.e Both leases are dated October 
11, 1933, and, except for the description of the plots, are in identical terms. 
In each case the term of the lease eommenced on September 1, 1932, and 
ended on Angust 31, 1935, after which @ate the appellant held over. By 
B. 116 of the Transfer of Property Aet, 1882, a monthly tenancy is thereby 
constituted. 

It appears that the appellant was g tendht of all the plote subject to the 
two leases prior to September 1, 1932, hy some former tenancy, and in the case 
of the plota subjeat to one of the leases the appellant’s sub-tenants were al- 
ready in posseseion, and that in the’ case of the plots subject to the other 
of the leases a sub-tenancy was credted six or seven years ago.” 

On December 28, 1942, the reversion “expectant on the two temancies 
was assigned by the mortgagees to the respondent, and the mortgages inti- 
mated the fact of the assignment te the appellant, who, on the same date, 
réceived notices to quit in identical terma from the respondent as his new 
landlord. It is common groupd that gt all material dates the premises com- 
prised in both the leases have been used, for the storage of timber by way of 


 businesa. 


The principal question, which arises, is whether the premises comprised in 
these two leases are protected by 8. ‘11 of the Bombay Rent Restriction Act, 
1939, which is as follows : 
“(1) No order for the recovery of possession of any premises shall be made so 
long as the tenant pays or is ready and willing to pay rent to the full extent allow- 
able by this Act and performs the other conditions of the tenancy.” 
The term “ preqnises” is defined by a 4(2) as follows : 
“ (a) Any building or part of a buijding let separately for any purpose whatever, 
including any land let therewith, or 
“ (b) any land Jet separately for the pfrpode of being used principally for busi- 
nese or trade.” 
From the conjoint effect of these two sflb-sectiona it appears that the scheme 
and intention of the legislature was to exclude from the benefit of the Act 
only land nðt separately let for the purpose of business or trade. With this 
exception tiè protection the Act affords is upiversal. The questions which 
arise, are: Whethét the premises being land is let separately! for the pur- 
pose of being used principally for business or trade. If so, whether the 
appellant qualifies for the benefit of s. 11 as having paid or being ready and 
wiling to pay. rent and as having performed the other conditions of the ten- 
ancy. But if not, then a question arises aa to the validity of the notice to quit. 
No breach of any condition of the lease is suggested except the covenant 
against underietting. 

1 [1923] 1 K. B. 522, 525. 
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Accordingly it is necessary to look at the clauses in the leases as to user 0.C, J. 
and as to underletting. These are clauses 5, 6 and 7 of the lessee’s covenants, 1943 
which are as follows :— g “ m 

“5, Not to use or permit to be used the said demised premiss or any part IMAL 
thereof for the purpade of storing charcoal, grass, kerosene oil, petrol or any other Dana 
inflammable materiala of a‘like nature or as a stable for- bullocka, cows, buffaloes BHAMANI 
or horses or other animals. y hre ag 
. 6 Not to underlet or assign the demised premises without the consent in, _ BAI 
writing of the mortgagees or in cagè of the eale of the said premises of any pur- OHABA 
chaser thereof such consent not to be unressonfbly withheld. 


mnie 


“7. Not to use the ‘said demiseds premiges for any purpose other than as timber Stone C.J, 
shope or sheds for the storing of ti or for making furniture and as saw milla = 
and for the purposes incidental PROVIDED nevertheless that nothihg 


herein contained shall be deemed to prewettt the lessee from occupying a part of 

the said demised premises as a dwelling house for himself and hiv family only.” 

To determine whether the subject-matter of a demise is: “let separately 
for the purpose of being used’ principally for businesa or trade”, the lease it- 
self must be the governing factor » but, ip my opinion, the, lease can be con- 
sidered and construed in conjunction with the relevant surrounding circum- 
stances, which must be the physical natyre df the premises and hoy they were 
in fact gised at the date of the lease. There is no doubt about this. At the date’ 
of the lease the plôts of land were used for the storage ef timber for profit or 
gain and not as an adjunct to some private activity. There was in fact at the 
date of the lease a business being carried on there, It js true, as pointed out 
to us by Mr. Desai that the lease does not inf terms state the purposes af the 
letting and does not lay down in mapdatory form that any particular trade 
or business is to be carried on there. But, as is usual*with conditions asto 
user the covenants are couched in negative form, and the question really 
resolves itself into this : In order to come within the expression : “let for the 
purpose of business or trade” have you ‘got to fin an affirmative assertion , 
of the purposes of user, or can the qualification operate when looking at the 
covenants in the lease ad a whole and with knowledge of the condition of the 
premises at the date of the lease and ite user, it is manifest that the premises ` 
demised are business premises and let on terms which insure a continuation 
of that user? ao 

In my judgment, this is the correct method of approacH to the lease. Clause 
5 of the lessee’s covenant is merely a restrictive covenant against user of the 
premises in certain dangerous and other ways. It ig cL 7 which ia im- 
portant. In form this is a negative covenant; buty as pointed out by Mr. 
Setalvad, it is the form of a double negative : “not to use the demised pre- 
mises for any purpose other than as timber Shops...” It follows that the 
only permitted purposes are timber shope’and the other purposes to which 
I will revert later. The learned Judge in the Court below dealt with this 
part of the case as follows (p. 247 ante): 

“The covenant not to yse’the demised premises for any purpose ia put first. Then 
there is an exception made in favour of a particular form of activity, which may be 
briefly described as dealing with timber, and a proviso which allows the tenant to 
use part of the premises as a dwelling house. Now, no doubt“Both parties contem- 
plated it as probable that some form of trade or business would be carried oa there. 
Can I say from that alone that the purpose of the letting waa that the premises 
should be used principally for business? I do not think I can.” 


R. 33. 3 s 


*@ 
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O.C J; With great respect to the learned Judge, I think this is putting too narrow 
1843 a construction on the worda of*the seftion. Some assistance is also to be 
~~ ë gained by a description of tht plots of land in the blue prints annexed to the 
Ia ‘two leases in which the area in which the plote are situated is described as 

Betamanr “the Timber Market”. But a further point has been taken, namely, that 

v. the other uses to which alone the land «dy be ‘put, namely : “ sheds for the 
BAI storing of timber or for making furniture and as saw mills and for. the 
purposes incidental thereto”, materially affect the question, In my judgment, 

Stone C.J when cl. (7) is looked at as a whole, starting as it does with “timber shops”, 

—— the motive of the letting was business Nor does the provision about 
the dwelling house affect the matter ; this "is subsidiary to the main or 'princi- 
pal purpose, and in this respect it $ éo be noted that the user of the house 
is limited to the lessee and his family. That being 30, in my judgment, -the 
section applies to. these prelnises, apd the next question, which arises, is 
whether the appellant is entitled to the benefit of it. No question arises as 
to any non-payment of rent. But # is sdid that he has not performed the 
tet eee of the TT yer of the breach of the covenant 
Against underletting. 

Section 11 of the Act is couched in the present tense, ant there iseautho- 
rity of this High Cotfrt under the Act of 1918, s. 9(1), which is, except for 
one word, identical with s. 11 of the Act of 1939, that the relevant point 
of time to consider is the time when the suit was filed. The case is Mathura- 
das v. Nathubhai and Mr. Justice Pratt after considering two Engfiah cases 
under fhe equivalent English statute says as follows (p. 348) :— 

PI think that is the proper construction of 3 9(1) of the Bombay Rent Act. 
The present tense is used not to describe anything that the tenant does or may do 
at the time when the Court’s order is made, but to describe the conduct of the 
tenant which entitles him t8 plead thesRent Act, ie., the conduct of the tenant up 
to or at the time when the suit was filed.” 

A little further on on the same page the learned Judge says : 

“T think that in both the English and the Indian section the words ' continues to 
pay’ and the word ‘ pays’ respectively řefer to the time anterior to the filing of 
the suit.” ` 
On tbe next page the learned Judge observes : 

“ Section 9(1), is in the present tense becmuse that section merely describes the 
sort of tenant who is entitled to daim protection under the Act.” 

In the pres@nt case the breach of the povenant against underletting has sub- 
sisted in the case of the premises demised by one of the leases since the in- 
ception of the lease, and in the Sther for at least six years There is no 
evidence aq to whether the breach was ever brought to the attention of the 
. bank who by its repeiver has been collecting the rents. I do not propose to ` 
lay down what the position would be if waiver of the forfetture caused by 
the breach had been proved. That has not occurred in this case, and, in my 
judgment, the breach itself was still continuing, and was in existence on the 
date when the suit was filed. Therefore, if the covenant against underlett- 
ing is a covenant «hich comes within the words “and performs the other 
eee en ean a 
bar to the appellant relying on s. 11. 
1 (1922) 25 Bom. L R. 345, 
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The way the matter is put by Mr. Setalvad is this. He says that the whole 0.C.J. 
of cl. 6 is a negativa covenant, and “that you cannot “perform” a negative, 1943 
and that “performs the other conditions of the tenancy” is complementary “~~ 
to the payment of rent and means doing some act and not abstaining from a 
doing something We have been referred to Harman v. Ainslie? in which. BHAMANI 
the Court of Appeal in England “held that the proviso for reentry applied y, 
to a breach of the covenant not to assign or underlet without consent. The Bar 
Master of the Rolls, Sir Richar@ Collins, says as follows (p. 704) :— ZULEIRHABA) 
“The difficulty in these cases appears to me to have arisen from a confusion of a.) 7 y ; 
the obligation accepted with the mode of performing it. When one speaks of ‘ per- ie 
forming’ a covenant, it is in the snk of fulfilling the duty created by it, whether ~~ 
to do or to abstain from doing a thing. The word ‘perform’ is, no doubt, in- 
applicable to not doing a thing, but the obligation to abstain from doing something 
may, I think, be eaid to be ‘performed’ by not doing it.” 3 
Lord Justice Romer put the’ matter thas (p. 710) :— , 
“ All I need say is that the result of them (the authorities), appears fo me to be 
that we are not bound to hold, and that it would not be right to hold, as a general 
rule of construction that in clauses of re-entry, the word ‘perform’ must be con- 
strued as excluding all covenants by the leasfe which may be called nggative coven- 
ants. Jt may we! be that, in the construction of particular clauses of re-entry? 
there may be some*terma in the clause or xs context, such gs to prevent the appli- 
cation of the word ‘perform’ to some negative covenants; but, after all, the ques- 
tion, whether in a clause of reentry in a lease the word ‘perform’ applies to a 
negative covenant, must depend on the true cqnatruction ef the lease taken as a 
whole, Mere I think the worda ‘to be performed’, do include the previous coven- 
ants in the lense, which have been called negative covenanta.” 
In my judgment the words: “and performs the other conditions of he 
tenancy,” in g. 11 of the act mean, fulfils all the other duties imposed by the 
lease on the lessee. In my opinion, there is no room for the application of 
the ejusdem generis doctrine. In the result, altholigh the section applies to 
these premises, the appellant is not entitled in this suit to take advantage 
of it. 
That leaves the question as to whether the notice to quit is a valid notice. 
The validity of this notice depends on two letters, or rather three letters, 
the two of which are in identical terms, ,They are all dated December 28, 
1942. By the first of them the receiver to the mortgages gave notice to the 
appellant that he had on that day sold the property, and he says as follows : 
“Jt has been arranged that the said purchaser should be entitled te recover the 
rents accruing due as from January 1, 143. I have therefore to request you to 
attorn tenant to the said purchaser and to pay to her the renta accruing due as 
from January 1, 1943. The rents for December .1942 will be recovered by me, I 
have this day handed over possession of the property to the said pttrclaser.” 
The second and third of the Itters, which are in idenéical terms, are the = 
actual notice to quit given by tle purchaser. Mr. Setalvad says that he 
has continued to be the tenant of the bank up to January 1, 1943, and 
accordingly the notice is bad. In my opinion, this is not so. I think that 
the expresion in the first of the letters: “I have this day handed over pos- 
session of the property to the said purchaser ” makes it clesPthat the purchaser 
became the landlord on December 28, 1942, and was the proper person to 
give the notices to quit, 

1 [1904] 1 K. B. 698. 
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The other point is with regird to the form of the notice itself, Both the 
‘notices contain this sentence : G 
Aae a rs daa aa a ae ead wae 


to our dient peaceful pogsesaion: of the pdrtion of the said premised in your occu- 
pation on or before January. 31, 1943, ALOE eevee an ae SIDER 


ear . proceedings against you without „further intimation” 


BAL 


In Ahearn V. Bellman : Sedgwick vV. Ahearw the words. were (p. 108) = 


| ZULEIKHABAI “I hereby give you notice to quit and deliyer up possession ofthe shops, pre- 


Stoge C. J. 


ee EEE 
day: of May, next, 1878”. ° 

Ip’ that cage, which was a.decision of thé Court of Appel, the notice was 
held to'be a good notice, There is sope dictum to the contrary in Queen's Club 
Gardens Estates, Ld. v. Bignell. but no decision in that case turned upon 
the words “to or before’. and what was said there was dicta. The 
learned Judge in the Court below fas dealt with this ‘part of the case as 
follows :— 

"However that may be, ‘on ‘or before’ Edse Ten The dale oa vik the aa 
ancy expires, isin my opinion a ‘goed, notice to quit in a landlord's notice.” 
. In my juement, the conclusion arrived at by the learned, Judge was right, 
and for these reasong the appeal must be dismissed with ceste. 

The appellant to vacate by December 31, 1943. 


> Kanna J. This is a suit for ejectment. The defence is twofold :,(1) By 
reason of the -Bombay Rent Restfiction Act, 1939, an order of posession 
should not be made ;'and (2) that the, notice to quit i is invalid. ; 

Under the Grst-grotind k was contended that. henio or land wavered i 
the two leases in suit were let separately for the purpose of being used princi- 
pally for business or trade, and, therefore, the first requirement of s. 11 was 
fulfilled, It was next contended that the tenant had performed the condi- 
tions of the tenancy on the date: the matter came to Court, and, therefore, 


- be was entitled to the benefit of the Act. The question for consideration, 


therefore, is whether these two ‘contentions are sound.: Unless the tenant 
gania the Cangt TAP Be JATINE on bot ier moiety De ierit ete <2 
get the benefit of a 11. : 3 

On the first point it was argued og behalf of the reepondent that in law 
it is not necessary for a lease to specify any particular use to which the pro- 
perty should be put. It was contended that considerations of the use of the 


"premises till the date pf*the lease, what was being done in the locality and 


what in fagt was done in the property after the lease, are all immaterial and 
irrelevant gonaiderations. The’ only question to be considered is whether by 
the lease, which is the only contract in writing between the parties, the requi- 
site condition is fulfilled. Ey opinor gO Aer, Ce Argue Ste cores 
The opening wordg of the covenants of the lease are: ee 
doth hereby covenant with the lessors and the mortgagees as follows : 
Clause 7, the material covenant, is worded in a double negative form. Mak- 
ing it into-a positive sentence it would mean that the lesee covenanted 
with the lessor to use the said ‘premises only for timber ehope or sheds for 
the storing of timber or for making furniture and as saw mills and for 


' ie (1879) 4 Ex D. 201. : 2 f1924] 1 K. B. 117. 
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purposes incidental thereto. But that did not prevent the leæee from occupy- 
ing a part of the said premises as a dwelling house for himself and his family 
only. Those words clearly indicate that the plots of land were to be used 
for the pumpose of timber shops, etc. I read the first part of that clause as 
indicating the principal purpose for which the Jand let was to be used. The 
latter part of that clause permitted pot the erection but the occupation of 
a portion of the demised premises as a dwelling house. I do not -find in this 
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lease anything to allow a tenant fo put up a structyre of a permanent nature, 2ULBISHABAL 


The clause, therefore, defines e purpose for which the plot has to be 
used, and I do not think it is tinreasgnable to read that clause as mean- 
ing that the property has to be ked principally for business or trade, dt 
was contended on behalf of the respondegit that under this clause the tenant 
was not obliged to do business. In my opinion, that is not a relevant considera- 
tion. The purpose of use is mentioned ; and, although it ma not be open 
to the landlord to compel the tenant ®© carry on trade,*it is equally clear 
that the letting waa in order thatthe land should be used for the purposes 
mentioned in the clause. In my opinien therefore the first requirement of 


s. 11 „namely, that the land was let for,the þurpose of being used, principally 


for buginese or teade, is fulfilled. 

The next. questi$n is whether the tenant is one who» has “ performed the 
other conditions. of the tenancy.” Two questions arise for consideration on 
those words in the section : Whether the words, ° ‘perform thé conditions ” 
cover only the positive covenants under Which the tenant has to do an act, 
or whether they cover the negative ogvenants also. It’ was strenuously urged 
on behalf of the appellant that the word “perform” is inappropriate °in 
respect of a negative covenant, and the proper word would be “ obgerve”. 
In support of that contention reference was made to the words used ‘in the 
lease itself., Relying on West v. Dobb,) “where it wab doubted if the words 
“perform and observe” may not cover a negative covenant, and the observa- 
tions in Hyde v. Warden, where it was contended that a negative covenant 
must -at least have the word “observe” connected with it, it was urged that 
the word-“ perform” would not cover the observance of a negative covenant. 
In my opinion, this controversy has been, set at rest by Collins M. R. in 
Herman v. Ainslie? He observed as follows (p. 705) :— 


“Ifa man promises’ not to do a thing he fulffts hia obligation, or, in other words, 
‘ performs’ his contract, if he abetains from ‘doing it. It seems to meethat it is in 
this senge.that the word ‘ perform’ was ubed in several pf the provisos for re-entry 
which have been discussed, and also in the pegent case. I think ‘ perform’ means 
in this context ‘ carry out the obligation undertaken’, whether negative or affir- 
mative.” ' a 
Later on summarising the discutsion he observed as follows (p. 710) :— 
„the result of the authorities appears to me to be that we are left with the 
right tw exercise out own Jodgment x the coustruction of the jwoviao for re-entry 
in this case, and that the last and most authoritative pronouncement by two judges 
of this Court is in favour of the view contended for by the plaintiff,” 
That view was that the word ‘ ‘ perform” covered a on negative covenant 


ako. 1 respectfully agree with that line of reasoning, and, in my: opinion, the 


1 (1870) L. R. 5 Q. B. “460. f 3 [1904] 1-K. B, 696. 
2 (1877) 3 Ex. D. 72, 82 
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contention of the appellant that.the word “ perform” in a, 11 does not cover 
a negative covenant is unsound, e ‘ 

The next question of importance is at what point of time this teet haa 
to be applied? In other words, when has the tenant td be in a position to 
state that he “ performs the other conditions of the tenancy?” In this con- 
nection the judgment of our Court in Mafhkuradas v. Nathubhat! is in point. 
It is the decision of a single Judge, but it is not pointed out that any Judge 


ZULSISHABAT hag dissented from the rule laig down ther It is algo based on two deci- 


Kama J. 


sions of the English Court. That decision was on the construction of s. 9 
of the Bombay Rent Restriction Act @f 1918, which was enacted towards the 
ead of the last war. The words used in fhat section were “ perform the con- 
ditions of the tenancy.” In consideging the meaning of those words the 
learned Judge observed (p. 348) : 

“The present tense is used nbt to anything that the tenant does or may 
do at the time when the Court's order 18 made, but to describe the conduct of the 


tenant which entitles him to plead the Rent, Act, ie., the conduct of the tenant 
up to or at the time when the suit waa filed.” 


If was also pointed out that th ejyrisdiction of the Court to, grant relief 


*under this statute, which limited the right of a landlord uader the qrdinary 


law, did not arise, unless the terms on which the statute ghve the jurisdiction 
were strictly complied with. The result, therefore, is that the words in the 
present Act must mean that the tenant must fulfil that character when the 
suit was filed ; in other words, in the present case, the appellant has to show 
that on the date when the suit was'filed be fell within the category of a tenant 
who “performs the Sther conditions of the tenancy.” 

The dispute between the parties arises out of the act of subletting of all the 
plots which was done by the tenant several years ago and which continues 
up to date. It was conténded on behalf of the appellant that the sub-letting 
having taken place several years ago, a breach of the covenant occurred at 
that time, and that there was no continuous breach. It was argued that 
whatever the result the same took place when the sub-letting occurred. It 
was argued that in the present case the original lease came to an end in 
the year 1935 and thereafter the tenant held over. The result was that un- 
der s. 116 of the Tfansfer of Property, Act the tenancy was considered renew- 
ed from month to month. The effect of such renewal was a new periodical 


` tenancy which sprang from the old lease; it had no definite term, but was 


liable to come to an end on a proper notice being given by either side as 
required by law. It was contended that this tenancy was a continuous ten- 
ancy, and, therefore, the breach of the covenant which took place years ago 
could not relied upon as a continuing breach on the date the suit was filed. 
It was further argued that as the alleged, breach took place long before the 
plaintiff became the owner, she was not entitled to take advantage of the 
same. In this connection it was pointed out that under the English common 
law, on a tranafer of property, the benefit arising out of breaches of covenant 
did not pase to the transferee. This was remedied by a statute in England. 


-No such statute hag been passed in India, and, if the English comrhon law were 
_ to apply, the present. plaintiff cannot take advantage of the breach committed 


1 (1922) 25 Bom. L. R. 345. 
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during the term of the previous owner. It was pointed out that although 
in Vishveshwar v. Mahkableshwat if was censidered that when a forfeiture 
had taken place during the term of the previous owner the subsequent pur- 
chaser was entitled to take advantage and determine the lease on that footing, 
the decision is stated in the commentary in Sir Dinshah Mulla’a Transfer 
of Property Act as not good: law.* I| do not think that decision is based on 
` the English law. Reading it carefully it appears to me to be based on the 
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wording of 8. 109 of the Transfer of Property Act. Baan 


In the present case tha breach of covenant, although it took place years 
ago, was not known to the landford. dn the written statement it was alleg- 
ed that the eub-letting was with tħe consent, acquiescence and connivance-of 
the mortgagees. Under the lease the cpneent to be valid has to be in writing. 
It is not contended that there was any such consent. The only other evi- 
dence in respect of the alleged Waiver is of a wub-tenant who was called to 
give evidence and of the defendant. "Their evidence ohly comes to this. 
The ‘ mortgagees,’ that is to say, the bank’s clerk went to the premises to re- 
ceive rent, and he received cheques which were signed by a party- who was 
not the tenant. The other evidence clearty”’ shows that, although, it is alleged 
that there were Several sub-tenants, only one sub-tenant paid the rent of al 
that the rent bills were always made out in the name of the defendant, and 
although the name of Cassum Abdulla & Co. appeared on the signboard, there 
was nothing to show that Cassum Abdulla & Co, wag, different from the dè- 
fendant” On looking at that board no dne had reason necessarily to believe 
that the defendant was not doing bysiness in that name. The fact that the 
party actually handing over the money or cheque for fent was different from 
the defendant does not also help the appellant, because actual payment of 
the rent due may be made by a clerk of the employee. That does not sug- 
gest the existence of a sub-tenant. The léarned Judge has carefully considered 
the evidence, and, m my opinion, has rightly come to the conclusion that 
there was no waiver of the breach of this covenant on the part of the land- 
lord. It is not disputed that the sub-tenants, as such, are still in occupation 
of the premises. 


Karia J, 


peneana 


An interesting argument on the questiog whether a breach of the covenant i 


against under-letting was a continuoys breach or not was addressed to us. 
Such covenant and the effect of its breach were contrasted with the coven- 
ants to keep the premises repaired ang insured. In my opinion discussion on 
this line is not helpful. The tenant, when sued, has to show that he is one 
who “ performs tbe conditiona of the tendncy” within the meanjng of s. 11 
of the Rent Restriction Act, 1939. If a covenant of any kind hgs been bro- 
ken by him, he can show that #t was agreed to be waivegl, in which case the 
Court will consider that there as no breach. He may in the alternative 
. show that it was repaired, by proving that before the suit was filed the sub- 
tenant had been made to go, or that the property was already) repaired or 
insured. In either case when the suit is filed there exists no breach and the 
tenant will be of the requisite clase. I am not concemed.with a case where 
a tenant has sub-let premises and is unable to remove the subtenants be- 
cause of Act XVI of 1959. In this case the appellant has takeni no steps to 
1 (1918) L L. R. 43 Bom. 28, S. c 20 Bom. L, R. 767. 
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remove them. It was contended that the plaintiff was not entitled to rely 
an this breach which occurred before she became the owner. In my opinion 
that is not the point’at all. As owner, the plaintiff is entitled’ under the.ordi- 
nary law to file the suit, The defendant resists the claim ‘because of s. 11 of the 
Rent Restriction Act of 1939. If s0, he has to show that he fulfils the neces- 
sary conditions. As already pointed ott, because the words in s. 11 aré in. 
the present tense, as held in Mathuradas v. Nathwbhai (supra), it is obliga- 


ALE ory on the tenant when brought to Court to#show that he occupied the status 


Kania J. 


of a “tenant” fulfilling the conditions’ of that section, and if he fails to do ao, 
it is no answer that the breach wae inthe predecessgr’s time. The result, there- 
fdre, is that, although the premises are such as to invite the application of 
e. 11, the tenant does not belong to the class to which the section applies. 
That leave, the parties governed under,the ordinary law. The question 
of the validity of notice has therefare to be considered next. Two pointe 
were urged in this connection. It was contended that the plaintiff was not 
entitled to give the notice on December 28, 1942. This is based on the as- 
sumption that the plaintiff was pot the owner of the property on that day. 
Jn my opinion the assumption is unjdlatified. The only groynd for this con- 
tention is that in the notice given on behalf of the mortgagees it wag stated 
that the property was sold to the present plaintiff, that the defendant was 
asked to attorn tenant to her, and that the rent atiould be paid to her aa from 
January 1, because umler the awangement made between the present, plaintiff 
and the vendor rent up to tht end of December was payable to the vendor. 
The existence of such,an arrangement does not in any way prevent the pass- 
ing of the property, and is permissible under s. 109, last clause, of the Trans- 
fer of Property Act. The letter clearly conveys that the plaintiff had become 


` the owner and as such acquired the right to deal with the property. If go, in 


my opinion, she was the person fully entitled to give the notice to quit. 

' The next contention was that because the notice was to vacate “on or be- 
fore” the date named therein, it was vague and did not give intimation to 
the defendant about the time when he should vacate. Thia argument was, 
it seems, based on the observationa of Lush J. in Queen’s Club Gardens 
Estates, Ld. v. Bigyell+ The ob&ervations, however, clearly show that the 
learned Judge himself was not quite sifre of his ground and declined to base 
his decision on that view. The paint, however, is clearly decided in Ahearn V- 
Bellman : Sedgwick v. Aksar? where the terms of the notice were exactly simi. 
‘lar. Bramwell L. J., in dealing with the matter, ‘observed as follows (p. 203) : 
_ “Nobody can doubt that if the.notiœ had stopped there, it was effectual to de- 
termine the dertancy, aod was a good notice to quit.” 

'A reading of that case shows that the pbint was considered’ inarguable, 
and no one ventured to suggest that the notice worded as terminating the 
tenancy “on or before” a named date was bad. . 

' The result is that the appeal fails, and is dismissed with costa. The appel- 
lant to vacate by December 31, 1943. 

~ Appeal dismissed. 

Attorneys for appellant: Mulla & Mulla. 

Attomeys for respondent : Dorab & Co. ae 
1 [1924] 1 K. B. 117, 122. i ‘2 (1879) 4 Ex. D, 201, 
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Before Sir Leonard Stone, Kit., Chief Teenis, and Mr. Justice Covaiee, 


BHAGWANJI MORARIT GOCULDAS 1943 


THE ALEMBIC OHEMICAL WORKS CO, LTD. i November 24. 


` Company—Managing agents—Agreement with firm of managing agenis for em- 
ployment in future—Agreement to be executed afresh when firm took new part- 
ner—No such agreement exeqyied swith ney partners—-Retiremen! ‘of last origi- 
nal pariner—-Termination of agency—Novation—Estoppel. 

On December 7, 1907, defendant No. 1, a joint stock company, entered into 
an agreement (annered to its afticles of association) with the firm of K. A. & 
Co., as then constituted of four partners, to appoint the firm as ita secretaries, 
treasurers and agents “so long as the said firm and the said company shall exist 
and continue to carry on business:...and that such appoifitment shall not 
be liable to be at any time revoked"or cancelled on any! ground and for any 
reason whatever, save and except... .of fraud,” and -agreed ferther that “ the 
said company: alali. from time o-ant when the itini da of the sld ‘Gum 
changes by death, retirement or admissjow of any new partner or otherwise en- 
ter into a fresh agreement if necessdry with the said firm and the partner er 
pårtners thePbjn in the terms in these presenta contained.” In 1910 one of the 
partners in the firm died. In 1920 the shares of the ‘other two partners came 
to be assigned to N, who in 1922 assigned the shares to the plaintiff. The 
` aseignments of 1920 and 1922 were simply,noted by ¢he company în the reo- 
tution of ite board of directors ; but of neither occasion did the company exe- 
cute a fresh agreement with the fipm as constituted’ by the addition of a new 
partner. The fourth and the only surviving partner in“the original firm assigned 
his share in the firm to hia son (defendant No. 2) on October 5, 1939; and 
on November 20, 1939, the company issued a notice to K. A. & Co. (as com- 
stituted by plaintiff and defendant No. 2) intimating that the firm had ceased 
to exist and that the agreement of December 7, 1907, had come to an end. The 
plaintiff having sued to recover damages for breach of the agreement :— 

Held, that without setting up a novation or an estoppel the plaintiff could 
not sue for damages for breach of the agreement dated December 7, 1907, to 
which he was no party. - ° 

Nusserwanfi Merwanyjt Panday v. Gordon, Ramkumar Potdar y. Skolapur 
Spinning & Weaving Co, Ld? and Morarji Goculdas & Co. V. The Sholapur 
Spinning & Weaving Co., Lid. followed. 

Surr to recover damages for breach of contract. 
The Alembic Chemical Works Co., Ltd. (defendant No. 1), was incorpo- 
rated in Baroda, and also registered in Bombay on July 9, 1937. o 

The company was promoted by Kotibhaskar, Amin & Co.* who had done 
much preliminary work arid darted factories. The fimm then consisted of . 
four persons: A. S. Kotibhaskar, M. B. Bhatavadekar, K, T. -Gajjar and 
B. D. Amin. In view of the services rendered the,company entered into 
an agreement (which was annexed to itg articles of association) with the firm 
of Kotibhaskar, Amin & Co., (as then represented by its four partners), on 


0. C J. Appeal’ No. 9! of 1943 : 3 (1938) O. C.J. Appeal No. 20 
Suit No. 499 of 1940. -` : . of 1938, decided by Beaumont C. J 
1 (1881) I. L, R. 6 Bom. 266. ‘and Rangnekar. J “on October 12, 
2 (1934) 36 Bom. L. R. 907. 1938 (Unrep.). 
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December 7, 1907, DO Hie MIOT AR MA SCEA, MEANE ape Ree 
and stipulating that— . , 

“The said company hereby: promise and agree with the said firm and its mem- 
bere or member’ for the time being that the said firm shall be employed as, and 
shall be the secretaries, treasurera and agenta of the said company, as long as the 
said firm and the said company shall exist and, continue to carry on business either 
in the present or any other name, and that such appointment shall not be liable 
to be at any, time revoked or cancelled on any ground or for any reason whatever, 
save and except their being found gui saa in the management and discharge 
of their duties as such secretaries, agents....and the said company 
Lal rou Cae ko tine: whee! the arda oP tie Grea ‘changestbe. dat, re 
ment, admission of any new partner or otherwise enter into a fresh agreement if 
necessary with the said firm and the partner or partnera therein in the terms in 
these presents contained.” ° 

The firm casried on the work of the secretaries, treasurers and agents of 
the company. z ° 7 

In 1910 A. S, Kotibhaskar died. On March 8, 1911, M. B. Bhatava- 
dekar assigned hia share to T. K. Gajjar. “On August 1, 1919, T. K. Gaj- 
jar assigned his eight annas share éq his son K, T. Gajjar. On June 9, 1920, 
K. T. Gajjar assigned his share to one"Narayan Purshottam jor Rs. 1,05,000. 
The last assignment was communicated to the company, whee board of direc- 
tors took a note of the assignment in one of its resolutions on July 28, 1920. 
On August 31, 1922, Narayan assigned his share to Bhagwanji (plaintiff). 
This assignment was cimmiinicated sto the company, who made a note of it 
in one of the resolutions paseéd by it¢ board of directors on June 11, 1922. 
Neither in 1920 nor im 1922 did the contpany execute a fresh agreement with 
the firm as newly constituted. 

On October 5, 1939, B. D. Amin, the only original surviving partner of 
Kotibhaskar, Amin & Cog assigned, his share in the firm to his son (de- 
fendant No. 2). When this assignment was brought to the notice of the 
company, ita board of directors passed a resolution on November 19, 1939, 
as follows :— 

“That as agreement dated December 7, 1907, made between the Alembic Che- 
mical Worka Co, htd, of the one part and Mesars. A. S. Kotibhaskar, B. D. 
Amin, T. K Gajjar and M. B Blaatavadekar carrying on business under the 
name of Measers. Amin and Gp. of the other part employing them as 
the company’s secretaries, treasurera, and agents has come to an end on October 5, 
1939, the firm of Mera. Kotibhaskar, Amin & Co, has ceased to function as sec- 
retaries, treasurers and agents of the company. Since then the board of directors 
of the company are managing the bysinesa and affaire of the company and Mr. 
Manibhai B.e Amin consulting techpical director of the company has been: attending 
to the businegs and affairs of the company on behalf of the board of directors.” 
` On the following day, i.e. on November 20° 1939, the company gave a no- 
tice to Kotibhaskar, Amin & Co., stating :+— 

“On October 5, 1939, Mr. B. D. Amin the only remaining original partner as- 
signed his share right ‘title and interest in the eaid agency firm of Messrs. Kotibhas- 
kar, Amin & Co. to and in favour of Nannbhai Bhailal Amin. Since the execu- 
tion of the aforesaid assignment the said firm of Messrs. Kotibhasker, Amin & Co. 


‘with which the said company has entered into the said agreement dated December 


7, 1907, ceased to exist and to function as secretaries, treasurera and agents of the 


eg ee 1907, has 


come to an end, 
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“We are further instructed to state that since October 6, 1939, neither the pre O.G J. 
gent firm of Mesara. Kotibhaskar, Amin & Cg. nor any of its partners has been 1943 

attending to the busineds and affairs of the company and carrying out the duties cy 

of the secretariea, treasurera and ageđte. The affairs and business of the company BHAGWANJI 
are since then being managed by the board of directors of the said company. MORARJI 
“Under the circumstances we are instructed to inform you that the present firm v, 

of Mesasra. Kotibbaskar, Amin & €o. is not entitled to act as secretaries, trea- ALEMBIC 
surers and agents of the said company and be paid any remuneration as such zec- CHEMICAL 
retaries, treasurers and agenta.” WORKS 
On March 15, 1940, the plairkiff filed a efit to recover Rs. nine lacs as da- Co, Li. 
mages for the wrongful termination gf the agency by the company (defen- a 

dant No, 1). ` 

One of the issues raised at the trial was : Whether having regard to the 
provisions of 8. 69 of the Indian Partnership Act the plaintif’s suit is main- 
tainable? This issue was tried by the ttial Judge (Chagla P) as a prelimi- 
nary issue and found in thé affirmativ® (see 45 Bom. La R. 691). On the 
remaining issues the findings recgrded were that on the assignment of October 
5, 1939, the firm ceased to exist and’ the managing agency agreement of 
December 7, 1907, came to an end ,and*that the company committed no 
breach of the agreement and did not wrongfully terminate the ‘agency. The 
suit was accorditfgly dismissed on December 16, 1942, The following is the 
material portion of the judgment. f 

CHAGLA J. The question that arises for determination is whether, on a tfue 
construttion of this agreement, the fign? that çame into existence on the as- 
sigament by Bhailal of his share to defendant No. 2'and thereupon consisting 
of the plaintiff and defendant No. 2 as partners is the firm referred to in 
this agreement and which the company agreed to employ as its secretaries, 
treasurers and agents. Mr. Taraporewala has contended that whatever the 
complexion of the firm and however mùch its constitution might change’ by 
death, retirement or admission of a new partner, still the company is bound 
te appoint such a firm its secretaries, treasurers and agents, According to 
Mr. Taraporewala, even if the firm were to change its name, so long as its 
then members could trace tbeir interesta as partners in the firm by devolu- 
tion from the original members of the firm of Kotibhasker, Amin and Com- 
pany, that firm would be entitled to ‘act as the secretaries, treasurers and 
agents of the company. For this contention Mr. Taraporewala relies on the 
definition of the expression “ Firm’, used in the agreement. * According to 
him, the definition is not qualified in any manner? and the member or mem- 
bers of the firm for the time being, howtver remote the time fyom the date 
on which the agreement was entered into and however different the members 
from the original members of ‘the firm,’ would be entitlal to claim the rights 
given to the firm of Kotibhaskes, Amin and Company under the agreement. 
Mr. Taraporewala further relies on the fact that the agreement contemplates 
a change in the constitution of the firm at death, retirement or admission of 
a new partner and that the agreement provides for a freah agreement with 
the new partners if such an agreement might become nesessary. 

In giving such a construction to the agreement I would be undoubtedly 
conferring upon this partnership an attribute which is peculiar to a corpora- 
tion, for in effect this partnership would have perpetual succession. There 
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O. C. J. is another and a more serious difficulty in the way of Mr. Taraporewala. 
1943 The personal covenant entered into by ‘the then members of Kotibhasker, 
TR Amin and Company to perform faithfully and to the best of their ability the 
siete office of secretaries, treasurers and agents of the company must, if Mr. Tara- 
j. porewala’s contention were correct, also bind all the future members of the 
Ampie firm. It is difficult for me to understand hew the then partners.of Kotibhas- 
CHEMICAL ker, Amin and Company could possibly bind by a personal covenant their 
Bilson successors in office, or how the company d enforce such a covenant 
” — ' against those who were not a party to it. this case so long as Bhailal 
*Chagla J. Amin was a partner of the firm, there was dt least one member of the firm 
— who „had entered into this covenant with tHe company. When Bhailal Amin 
retired in October, 1939, and the firm, cgasisted of the plaintiff and deféndant 
Na 2, neithe the one nor the other was a party to this covenant. The 
simple test would be whether if this firm cofisisting of these partnera refused 
to act as the agents ‘of the company, the company could ‘have filed a suit to 
enforce thie covenant against them. ¿In my opinion the company could not 
have done so, Therefore I cannot hold that while the plaintiff and defend- 
ant No. 2 cap enforce their rights’ against the company, the company would 
Be without any rights whatsoever under the same agreement, ¢ Such a finding 
‘would make the agreement lack the important and neceisary element of 
mutuality. 
Zt is to be rememberpd that the office of secretaries, treasurers and agents 
is an office requiring personal qualiffcations and calling for confidenee from 
the company. If the plaintifis’ contentign were eound, the company would 
not be entitled to revofe or cancel the appointment except on the ground of 
fidud. However, unqualified and incompetent the agents’ might be, so, Ing 
as they were members of the firm, the company would be bound to keep them 
appointed as its agents. Further cP. 8 of the agreement contains a very 
salutary restriction on the right of the firm to transfer the office of the manag- 
ing agent. It can only be done with the approval of the board of directors 
and to a fit and proper person. It is difficult to understand why if the ap- 
« proval of the board of directors was necessary for such a transfer, no appro- 
val whatsoever ‘should be necessary, in’ the case of transfer to entirely new 
E EY Pee eae atte Cakes oe aE ot ie 
interest of each of the original partners to new partners. 
Further to hold that the present firm,of Kotibhasker, nia aa eee 
consisting of the plaintiff And defendant No. 2 is the same firm as -the firm 
Teferred to ip the agreement, some*nexus must be established between these 
two firms angi the identity of the present firm must also be established as be- 
. ing the same as the, firm referred to in the agreement. I agree with Mr. 
Coltman’s contention that the nexus which js essential is the presence in the ` 
firm of at least one of the original partners. As soon as Bhailal went out'of 
the firm, the only remaining nexus was broken and a firm came into exis- 
tence which has no privity whatsoever with the company. So long aa the 
agency firm had seme member who was under an obligation to carry on the 
aa a Wat Aap Se ene OF 
the firm. 
E EN ab and SA of the Indian Companies Act. 
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This is a new section which was inçorporated by the amending Act of 1936. 0. C. J. 
This sub-clause renders a- transfer of his ‘office by a managing agent void 1943 
unless approved by the-company ħh a general meeting. The proviso to this ~~ 
sub-clause takes out from the operation of the sub-clause any change in the PRAWANI 
partners of the agency firm ao lopg as one of the original partners continues Pe 
to be a partner of the agency firm “and the original partners are defined to Aremsic 
mean, in the case of -managing agents appointed before the commencement of CHEMICAL 
the amending Act of 1936, paytners who were partners at the date of the WORKS 
commencement’ of the Act. The plaintiff was undoubtedly a partner before ODD: ; 
‘the commencement of the amending Act’ of 1936 and, therefore, for the pur- Chagia J. 
poses of the proviso he is an original partner. It is not the contention of — 
the company: that the change in the Agency firm ‘constitutes a transfer witi- 
in the meaning of sub-cl. (c). of,s. 87B and therefore void. Bat Mr. Tarapo- 
rewala reads the proviso as eonferring oertain statutory rights ‘upon the manag- 
ing agents, His argument is that because his client was an original partner 
within the meaning of the proviso‘and* because the transfer is not rendered 
void by sub-cl. (c) of 8. 87B, therefore he continues to be the managing 
agent notwithstanding anything contdined in the agreement. This argument 
is obtiously fallacious. The proviso merely preserves existing rights of 
managing agents but does not confer any rights which they did not possess 
under the agency agreement. If the present firm of Kotibhasker, Amin and 
Company had the right to be the, m#magihg dyents of the company 
under the agreement, then that right would not be affected by: the mere fact 
that this firm came into existence b} a change in tha partners thereof. But 
in order to determine whether this firm had such a right or not, I must look 
to the agreement and not to the statutory provision contained in s. 87B, sub- 
cl. (c). In my opinion this section has po application whatsoever to the facts 
of the- present case. 
I have also been referred to two decisions of our Court. The first is Nus- 
serwarifi! Merwanji Panday v. Gordon, which was decided by Sir Charles 
Sargent. In that case the firm of Merwanji Framji and Company, their 
executors, administratora and asdigns, for the time being constituting the part- 
nership firm of M. F. and Company, wete appointed the agents for twenty- 
five years. The plaintiffs who were “the then partners of the firm of M. F. 
and Company filed a suit for an injunction against the directorg of the com- 
pany and the company from committing a breach of the agency agreement 
by putting into effect a certain .resolutipn appointing certain solicitors as 
solicitors of the company. The Court held“that to give relief to the plaintiffs 
would be tantamount to a decree for specific performance of tife agreement 
which the Court could not grant, the contract being in the nature of a con~ ° 
tract for personal service. The“ observations of Sir Charles Sargent relied 
upon are at p. 283 of the report : ° 
“It wad said that the agency in this case was pot a personal service, because it 
was vested by the company m a firm, whoee members might be ever changing. 
But the efficiency of the agency will none the lese depend upei the members of the 
firm for the time being, and the company may fairly be supposed (if, indeed, this 
company can be said to have had any sbare in the appointment of the plaintiffs 

1 (1881) L L. R. 6 Bom. 266. š 
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under the circumstances of this case,) to haye selected the firm as their agents from 
the confidence in the members of tHe firm and their successors.” ` 

In the first place, the observation is obiter because in the case before Sir 
Charles Sargent although Merwanji Framji, one of the members of the firm of 
Merwanji Framji and Company, had died, the other partners were the mem- 
bers of the firm when the agency agreement was entered into. Besides the 
company in that case had entered into an agreement with the firm, their exe- 
cutors administrators and assigns—a very different entity from the one I 
have before me under the terms of the agregment I am considering. 

The next decision is Romkumar Pdtdar g- Sholapur Spinning & Weaving 
Co. Ld. This suit waa filed by a shareholder for a declaration that certain re- 
solutions passed by the defendant dcbuspany terminating the services of its 
managing agenjs Morarjee Goculdas and Company were ultra vires. In this 
case there wae no agency agréement between the company and its agents, 
and the only provision with regard to the appointment of the managing 
agents was in the memorandum of associatién of the company. The firm of 
Morarjee Goculdas and Company, were appointed managing agents in 1874 
when the company was incorporated. *From time to time thereafter various 
partners of the agency firm died and new partners were apfiointed. At the 
time the suit was filed the agency firm consisted of nine partners, none of 
whom was a partner of the firm in 1874. Mr. Justice Broomfield, who tried 
the suit, held that the-plaintiff was not entitled to any relief, The plaintiff 
preferred an appeal from this decisionsand the Court of Appeal consisting of 
the Chief Justice and, Mr. Justice Rarignekar upheld the decision of Mr. — 
Justice Broomfield. The learned Chief Justice really decided the case on the 
short point that the memorandum of association of a company does not con- 
atitute a contract between the company and a third party though named there- 
in. The learned Chief Justice also construed the expression in the memo- 
randum “ the firm of Morarjee Goculdas and Company” or “ whatever mem- 
ber or members that firm may for the time consist of ”. At. p. 926 he says : 
“Whatever meaning may be given to the words, ‘ whatever member or members 
that firm may for the time consist of’, rt seems to me quite impossible to say that 
the present membera of the firm of Mqrarjee Goculdas & Co., who were never mem- 
bers of the firm at a fme when either of the persons who constituted the firm at 
the date of the incorporation of the company were alive, can be said to be mem- 
bers of the firm named in the memorandum,” 

Mr. Taraporewala says that in this ca the plaintiff was a member of the 
firm when one of the original partgers was also a member of the firm. But 
the learned Chief Justice was merely dealing with the facts of the case be- 


fore him ami ‘he was construing this particylar expression in the light of 


„thoee facts, He dof& not hold that if the member of a firm was a partner, 


with.an original member, the firm would fecesearily be entitled to enforce 
its rights under the agreement. The learned Chief Jue goes on to ob- 
sarye (pe 941): . 

“The argument of the appellant really seeks ta endow this firm with the attn- 
butes of a corporatii having perpetual succession eo far as it concerns ite rela- 
tions with the company.” 


If, Mr. Taraporewala’s arguments were to be accepted in this case, the re- 
1 (1934) 36 Bom. L. R. 907. 
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sult would be the same. Mr. Justice Rangnekar in construing the same clause 
held that the utmost length to whiclf one could go was, that under that clause 
the agents were to be the then figy of Morarjee Goculdas or its surviving 
partners. The original surviving patner having died” in 1908, the firm came 
to an end, 

I do not think that either of fhe two cases is of any assistance in con- 
struing the terms of this particular agreement entered into between the com- 
pany and the agency firm. I, ore, bold that on the assignment by Bhailal 
Amin of his interest in the firm on October 5, 1939, the firm of 
managing agenta cease to exist and the agency agreement came to an end. 

The plaintiff appealed. 

N. P. Engineer, Advocate Generals With V, F. Taraporewala, for the ap- 
pellant. bi + 

F. J. Coltman, with Sir Jemskedji Kenga, B? J. Desai, M. C. Setalvad, and 
A. C. Amin, for respondent No. 1. 

M. S. Vakil, with M. P. Amin} for respondent No. 2. 


STONE C. J. This is an appeal from jhe judgment of Mr. Justice Chagia 
dated December, 16, 1942. The appellant’s claim is based on an agreement dab- 
ed December 7, 1907, which in draft form was annexes to the. memorandum 
and articles of association of the respondent company, which was incorporated 
on July 30, 1907. Mention of the agreement then in draft is to be found àn 
cl. 6 of the memorandum of association off the” mpc company, which 
commences as follows : 

ee E E A E N 
firm of Mesara. Kotibhasker, Amin & Co., are hereby appointed secretaries, trea- 
surers and agents of the company upon the terms contained in the agreement annexed 
to the articles of association and it is hereby expressly provided that, in considera- 
tion of the services rendered by them in profmoting the company after first establish- 
ing the practicability of the industry by actually starting tentative factories, the 
appointment of the said firm ag secretaries, treasurers and agents of the company 
shall not be liable at any time hereafter to be revoked or cancelled an any ground 
or for any reason whatever, gave and except their being found guilty of fraud in the 
management and discharge of their duties as such secretarjes, treasurers and 
agents,” 

And the clause proceeds to lay dowp the rates of rethuneration which the 
firm are to receive. 

By the said agreement four named persons, A S. Kotibhasker,»B. D. Amin, 
K. T. Gajjar (then a minor) by his guardian T. K.*Gajjar and M. B. Bhatav- 
dekar, parties of the second part, describéd as all of Bombay, and carrying 
on business there under the name and firm Of Mesers. Kotibharger, Amin & 
Co. , promise and agree on behalf of themaelves and each of them aid the mem- 
bers or member of the said firm pf Messre. Kotibhasker, Amin & Co. for the 
time being, thereinafter referred to as “the said firm,” to and with the res- 
pondent company as follows : 

“(1) That the said Anant Shridhar Kotibhasker, Bhailal Dajibha: Amin, 
Krishnalal Tribbowandas Gujjar and Moreshwar Bhalchandga Bhatavadekar ot 
the members or member of the said firm for the time being will faithfully and to the 
best of their and his ability perform the offices of secretaries, treasurers and agents 
of the said company, for the purpose of carrying on to the best adventage the bt 
ness of the said company, as long as the eaid company and the said firm shall 
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0c j. continue to carry, on their respective business at the remuneration, upon the terms, 


1943 


roma 


and subject to-the conditions, hereinafter pasticularty mentioned and described. 
“(2) In consideration of the agreement hereinbefore contained on the part of 


BHAGWANJ! the said firm, and jin further consideration of the said firm, having promoted the 
MORARJI said company, the said company hereby promise and agree with the said firm 
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and ita members or member for the time being, that the said firm shall be 
employed as, and shall be the secretaries, tredsurera and agents of the said com- 
pany, as long as the maid firm and the said company shall erish and continue to 
carry on business either in the present or any other name, and that such appoint- 
ment shall not be liable to be at amy time revolged or cancelled on any ground or 
for any reason whatever, save and except their being found guilty of fraud in the 
management and discharge of their duties*as secretaties, treasurers and agents ; 
and the said company doth hereby for itself dnd ite successors covenant with the 
said Anant Shridhar Kotibhaskar, Bhailg! Dajbhai Amin, Krishnalal Tribhowandas 
Gajjar and Moreshwar Bhalchandra Bhatavdekar and the said firm severally and” 
jointly that theesaid company shall from.time,to time when the constitutjon of 
the said firm changes by death, retiremenj, admission of any new partner or. other- 
wise enter into a fresh agreement, if necessary, with the said firm and the partner 
or partners therein in the, terms in these presents contained. Provided that the 
appointment of the said firm as such seoretaries, treasurers and agents shall forth- 
ae E 
for the purpobe of reconstruction.” 


And by clause 8— , k 


“The said firm may at any time dunng the continuance of this agreement, sub- 
jest to the approval of the board of directors, tranafer to any. fit and proper per- 


d . 


“son or persons all the interest “of the sgid firm under this agreement.” 


A, S. Kotibhasker dief in 1910, and gs the result of an assignment dated 
June 9, 1920, whereby*the’ shares of K. T.-Gajjar and M. B. Bhatavadekar 
were assigned to one Narayan Purshottam, B. D. Amin became the only 
original member of the firm, who was still a partner and carrying on business 
as Messrs. Kotibhasker, Ain & Cor 

On March 31, 1922, Neron Poroti iana his Gwo- Shares oi 
plaintiff, so that from that time untl the next assignment, which took place 
on October 5, 1939, the plaintiff and Amin carried on as partners the business 
of the old firm. In fact it appéare that Amin was the active partner who 
managed the affairs of the respondent-company, whereas the plaintiff does 
not appear to have faken any active part in the business of the firm and 
consequently in the management of the respondent-company’s affairs. » 

By an asaignment dated October 5, 29889, Amin retired and assigned his 
share in the partnership to his son. So that as from the date of such asaign- 
ment nooe of the original partners were concerned with the business. On 
November 20, .1939, the respondent-company by its attorneys wrote to the 
plaintiff asserting thg view that as all the original partners had left the busi- 
ness of the firm of Messrs. Kotibhasker, Amin & Co., the firm had ceased to- 
exist and to function as secretaries, treasurers and agents to the respondent- 


i company, and in effect there was for the first time a refusal to employ Messrs. 


Kotibhasker, Amin & Co, any further. But it ehould be mentioned that 
between October eand November 20 nobody as a representative of Koti- 
bhasker, Amin & Co. had managed or taken any part in the respondent-com- 
pany’s affaire, and the respondent-company in fact’ made its own arrange- 
ments, though these were, unknown to the plaintiff until after the notice of 


a 
. 


» 
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November 20 had been received. The relevance of this is because the res- 
pondent-company has raised the issue’ that irany event Mesers. Kotibhasker, 
Amin & Co, were not after Octobes 5, 1939, réady and willing to perform 
the services as secretaries, treasurers and agents of the respondent-company. 
The only other fact, which it is necessary ta mention, is that it appears 
that when an original partner or the successor of an original partner retired 
and assigned his share, it was the practice to notify the respondent-company 
by letter. L dee a anes i ee ie vee ee but 
the respondent-company recorded “the fact of their receipt in the minute book 


, of the meetings of the directors of athe fespondent-company . 


When Narayan Purshottam purchased two shares in the firm, the letter 
which is dated June 9, 1920, took the folowing form : 

“ We are instructed by our client Mr. Narandas Purshottam to state that by an 
assignment dated to-day Mr. Krishri&tlal Tribhowandas Gajjar one of the partnera 
in the firm of Messra. Kotibhasker, Amin &*Co, has assigned to our client his right 
title and interest in the gaid firm and jin all the stock in trade, book and other debts 
credits contracts asset? effects profits busine®s and goodwill of the said firm from 


January 1, 1920. OS ee nee rs make a note of the said assign- 
ment.” e 
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The entry in the* minute book of the Heapondent-company being under date 


July 28, 1920, was as follows : 

“(6) Letter from Messa Bhaishankar Kanga & Girdharlal, solicitors of Mr. 
Narandas Purehottam be noted.” ee è 
Again, ‘when Narayan Purshottam asjghed hie two shares to the plaintiff, 
the letter which is dated April 1, 1929, took the following form : 

“We are instructed by our client Mr. Bhagwanji Morarji to inform you that 
by an aasignment dated March 31, 1922, Mr. Narandas Purshottam a partner in 
the agenta firm of Kotibbasker, Amin and Co. haa this day assigned hia share or 
interest in the said firm of Kotibhasker, Amin & Co. to him. Copy of the said 
assignment is sent to the agents for registration in the office of the company which 
please note.” 

The assignment, copy of which was enclosed, recites that by an agreement 
of December 7, 1907, made between the respoudent-company and Messrs. 
Kotibhasker, Amin & Co. the firm were upon the terms anf conditions con- 
tained therein employed as the secretaries, “treasurers and agents of the res- 
pondent-company, and in the operative part of the assignment the plaint- 
iff as purchaser covenanted with Narayan Purshottam that he would in due 
course observe and perform all the covénants and conditions contained in the 
agreement of December 7, 1907. The letter,encloaing copy of the assignment 
from Narayan Purshottam is noted in the respondent-company’s | minute book 
in the folowing terms : 

“ Noted contents of the letter dated April 1, 1922, from Mears. Motichand and 
Devidag, solicitors of Mr. BhagvanjieMorarji Goculdas Devji, regarding the pur- 
chase and assignment of the share of Mr. Narandas Purshottamdas in the firm of 
Mesra. Kotibhasker Amin & Co. by the aid Bhagwanji Mozarji.” 

At no time does any one seem to have considered that it might be neces, 
sary, a8 was cootemplated by the agreement of December 7, 1907, that 
the respondent company ehould enter into some new or further agreement 
with a new partoer or with the firm as reconstituted. 

P ee epee Ne ane Oye ee ee 

R. 35. 
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ants, Besides defendant No. 1, who is the respondent-company, and defen- 
dant No. 2, who is Amin’s sort, there’are twelve other defendants, none of 
whom appear on this appedl. Some of them are the legal personal repre- 
sentatives of A. S. Kotibhasker, and the rest of them appear to be persons 
who have purchased or acquired a sort of dormant share in the firm of 
Messrs. Kotibhasker, Amin & Co., from which they draw profits but in which 
they do not work or have any liability for losses. The action is framed as 
a claim for damages against the ent-company for breach of the 
agreement of December 7, 1907. No other 1 ief than the sum of Rs. 9,00,000 
_ damages and interest thereon is claimed, ° The plaintiff is not an original 
Partner, and the respondent-company has entered into no covenant or agree- 
ment with him. I think that at the outset the Advocate General was at- 
tempting to contend simpliciter that if A contracts with B to pay C a sum 
of money, C can sue A. Bit the way the’ matter developed is as follows : 
First, it ia said that there is an express agreement in favour of the plaintiff 
on which he can sue, because the agseement of December 7, 1907, has endowed 
the firm of Messrs. Kotibhasker, Amin & Co. with perpetual succession as 
secretaries, «treasurers and agents éf «he respondent-company. 

Secondly, it is said that if this be not so, then there is¢a constructive or 
implied agreement On which the plaintiff can sue, because in the events 
which happened in 1922 the respondent-company recognised the assignment 


to the plaintiff by Narayan Parshottam and that such recognition created a 


new agreement between the respondgnt-company and the plaintiff dnd B. D. 


$ Amin which incorporated all the provjsions and terms of the agreement of 


December 7, 1907. No estoppel has been pleaded nor is any relied on. 

This second contention was not relied upon in the Court below, and objec- 
tion was taken by Mr. Coltman to its being relied upon in this Court ; because 
it is not pleaded in the plaint. Séme controversy took place as to whether 
paragraph 17 of the plaint was sufficient to ground a claim for a constructive 
or implied agreement : but even if it is sufficient it is clear that the only relief 
claimed in the prayer to the plaint is damages for breach of the agreement of 
December 7, 19Q7. An application was accordingly made in this Court by 
the Advocate General on behalf of the plaintiff to amend the plaint by adding 
at the end of paragraph 17 the words, “ for the period and on the terms and 
conditions contained in the agreement of December 7, 1907” and by adding 
a new paragraph 17-A so as to raise a,new agreement between the respondent- 
company and the firm ds constituted with the plaintiff and B. D. Amin as 
partners and by adding to the pfayer of the plaint a claim in respect of the 
breach of sueh new agreement. Mr. Coltman strenuously opposed any’ leave 
to amend being gmanted, and amongst other*reasons he pointed out, that any 
claim for breach of any such new agreement would be statute barred as the 
time under the Indian Limitation Act is three years only. Further that even 
if such difficulty could be overcome, B. D. Amin would be a necessary party 
to this suit. We upheld these objections and refused leave to amend. The 
plaintiff, therefore, can only rely on his contention that by the’ conjoint effect 
of the agreement of December 7, 1907, and the fact that he has become a 
member of a firm carrying on business as Messere. Kotibhasker, Amin & Co. 
he has a right to sue for damages for breach of that agreement, As already 
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stated, no estoppel is pleaded or relied upon. 0. C. J. 
Te tHE EE a A A ts ae ea 1943 
agreement of December 7, 1907. It is an agreement, of a type common im “~~ 
this country, and usually known as a managing agency agreement : indeed PRRGWANSE 
so common have these agreements become that the Legislature bas intervened y 7 
by a group of sections in the Indian Companies Act, 1936, in order to set ALsmBic 
a limit to the authority of auch agencies; but the Act is not retrospective CHEMICAL 
except that .by s. 87A ing agencies egisting when the Act came into Works 
foree can only survive for twent¥- years from that date. Co., Lp. 
The agreement of 1907 is an t for services to be rendered by the StoneC.]. : 
partnership to the company, and for employment by the company of the pence 
partnership. Mr. Coltman has submitted that as a matter of construction 
the definition of “ the said firm” , therein contained, as being the four named 
persons “and the members „or fhember of the eaid firm of Messen, Koti 
bhasker, Amin & Co. for the time betng:” 1s reaily ohly a compendious 
method of saying the four persoms and, the survivors or survivor of them. 
EOE AA en one pelaga diy Onin eae ace 
provides: tliat 

a a aa a a eat ea 
firm changes by death, retirement, admission of any new partner or otherwise 
enter into a fresh agreement, if necessary, with the said firm and the partner or 
partners ‘therein in the terms of these presenta contained,” i 
clearly goontemplates the introduction ofenerf partners into the frm. This 
clause is only consistent with an attempt to endow the partnership with what 
Sir John Beaumont has described in‘the case to whicte I will presently refer 
as : “the attributes of a corporation having perpetual succession :” so that 
from generation to generation its constituents for the time being shall serve 
the company as secretaries, treasurers and agents, And the company shall be 
bound to employ them as such upon the remuneration originally fixed. That 
this employment was a valuable asset is demonstrated by the fact that the 
plaintiff paid Narayan Purshottam Rs. 1,05,000 for his two shares in the 
firm ; it being common ground that Messrs. Kotibhasker, Amin & Co. carry 
on no other business than that of acting as secretaries, trefsurers and agents 
to the respondent-company. . 

The difficulty in the plaintiff's way ‘is that neither he nor any of his prede- 
cessors in title did compel the company to enter into a fresh agreement with 
them. It is said on the plaintiff's betialf that this only had to be done : “if 
necessary.” But, in my judgment, these words are amply explained by the 
fact that changes in the firm contemplated, are by death, by retirement and 
by admisaion of a new partner pr otherwise. In the first two casts, it might 
not be necessary to require the company to enter into a néw agreement ; since 
ihe remaing Ge continiing partners would-be percades to wheat dia cameeay 
was already bound; but except on the doctrine of ferpetual succession I 
cannot eee how the respondent-company is bound to employ the plaintiff 
with whom it has never entered into any contract. 

Three cases have been relied upon by the plaintiff. The first of these is 
Nusserwanji Merwanji Panday v. Gordon.* That case was also in respect 
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of a managing agency agreement which the plaintiffs sought to enforce by 
injunction, and although thia relief was refused, the plaintiff relies on the 
following passage in the judgment of SireCharles Sargent (p. 277) :— 

“ Ag to the first of the defendants’ objections, I think that, having regard to 
the memorandum and articlea of association, the contract, however informally, and 
clumsily worded, was that the firm, for the time being, should be the agenta of the 
company for twenty-five years. The right, therefore, to sue on the contract would, 
by its nature, survive to the three plaintiffs after the death of Merwanji.” , 
But be it observed that when the facts of tgat case are examined, it appears 
that the three plaintiffs were original members of the firm and not as in the 
case before us claiming as the Successor ofa successor. ‘ 

“The second case is Ramkumar Potdar v. Sholapur Spinning & Weaving 
Co., Ld. That case was one in whiclf the managing agents sought to assert 
a continuity of employment, notwithstanding a complete change in the consti- 
tuents of their firm, and the learnedeChief Justice, Sir John Beaumont, says 
(p. 926) :— 

““ There is an alternative ground whith, I think, is equally fatal to the plaintifi’s 
case, and that is, that even ing that cL 6 of the memorandum has the effect 
for which tha appellant contends, peesent members of the firm of Morarjee 
“Gocuidas & Co. do not come within the terms of that clause. The clause provides, 
aa I have said, that the ‘firm of Morarjee Goculdas & Co.,’ of ‘ whatever member 
or members that firm may for the time consist of’ shall be the agents, etc. Strictly 
speaking, as soon as new members are introduced into the firm; a new firm is 
constituted. The plaintiff relies of words, ‘ whatever member or membere that 
fim may for the time consist af’, the facts are that at the date of the incor- 
poration of the company the firm consieted of two individuals, one of whom died in 
1880, and the other of Whom died in 1908, and none of the present members of the 
agency firm were ever partners with either of those two individuals. Whatever 
meaning may be given to the words, ‘ whatever member or members that firm may 
for the time consist of’, it,seems to me quite impossible to say that! the present 
members of the firm of Morarjee Goculdaa & Co., who were never members of the 
firm at a time when either of the persons who constituted the firm at the date of 
the incorporation of the company were alive, can be said to be members of the 
firm named in the memorandum. The argument of the appellant really seeks to en- 
dow this firm with the attributes of a corporation having perpetual succession so 
far as concerns itp relations with the company. It is further suggested by Sir 
Chimanlal Setalvad that if the dause has the extended meaning contended for by 
the appellant, it would be void in law, byt it is not necessary, in my opinion, to 
consider that argument.” 

The third and last case is the unreported case of Morarji Goculdas & Co. 
v. The Sholapur Spinning & Weaving Co., Lida which was heard in this 
Court, That, was also the case Of a managing agency agreement : the two 
new partners jn that case were two Calcutta firme who were seking to sue, 


as they had advanced to the company twelve lacs of rupees. The learned 
Chief Justice, Sir John Beaumont, said ag, follows :— 

“Then there wad a second agreement, an hypothecation agreement, between the 
company and the two Calcutta firma, by which the Calcutta firms agreed to ad- 
vance twelve lacs of rupees to the company on certain security ; and then there was 
further an agreement between the company and the Calcutta firms, by which the 
firma were appointed selling agents. There was no actual agreement between the 


1 (1934) 36 Bom. L. R. 907. and Rangnekar J., on October 12, 
2 (1938) O. C. J. Appeal No. 20 1938 (Unrep.). 
of 1938, decided by Beaumont C. J. 
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company and Morarjee Goculdas & Co. appointing the new firm of Morarjee Gocul- O. C. J. 
das & Co. as managing agents of the company and the learned Advocate General on 1943 
behalf of the plaintiffs has invited us to hold that.there was an implied agreement oe, 
by the company to employ Morarjee Goculdas & Co. as its agents in the terma of BHAGWANJI 
cl. 6 of the memorandum of association.” Moraryi 
And later on the learned Chief Jystice eays this :— 1. 
“The draft of that agreement (i.e. the agreement between the old partners and ALEMBIC 
the new) was sent to the company, and the agreement was recited in the hypo- CHEMICAL 
thecation agreement of even date to which the sompany waa a party, so that it 1s Works 
plain that the company had notice%of the agreement, and of course the arrangement CO., L. 
under which this managing agendy was o continue was part of the scheme by 
which the company was to get the Mwelve lacs of rupees. It seems to me that the Stone C.J. 
company, having not only notice but knowledge that the new partnera were ad- = 
vancing their twelve laca of rupees on tħe ‘supposition that the moment they were 
admitted ad partners in Morarjee Goculdas & Co. they would autoyatically become 
members of the firm which weqe managing agents Without any fresh agreement, can- 
not, after taking twelve lacs, turn round and deny that agreeffent. The case might 
perhaps be based on estoppel by cqnduct, but I prefer to put it on implied agree- 
ment, though not the implied agreement ect up in the plaint.” 
Tater on the leamed Ciel Justice siya dite = 
“ But I think qhat any such agreement, whether it is to be implied or founded of 
estoppel, would be limited to the life of the new firm of managing agents... 


So that, that case, when it is analysed, is really the case of a novation, 
AA ee eee ake eae eo eoa 
servatinn (p. 268 ante): 

“In giving such a construction to agreement I woùld be undoubtedly confer- 
Ting upon thie partnership an attri which is peculiar to a corporation fer in 
effect this partnership would have perpetual succesmon. There is another and a 
more serious difficulty in the way of Mr. Taraporewala. The personal covenant 
entered into by the then members of Kotibhasker, Amin & Company to perform 
faithfully and to the best of their ability*the office ‘of secretariea, treasurers and 
agents of the company must, if Mr. Taraporewala’s contention were correct, also 
bind all the future members of the frm. It is difficult for me to underetand how 
the then partners of Kotibhasker, Amin & Company could possibly bind by a 
personal covenant their successors in office, or how the company could enforce such 
a covenant against those who were not a party to it. In this case so long as Bhailal 
Amin was a partner of the firm, there was at least one member of the firm who had 
entered into this covenant with the company. When Bhails#t Amin retired in Octo- 
ber, 1939, and the firm consisted of the plaintiff and defendant No.,2, neither the 
one nor the other was a party to thia covenant. The simple teat would be whether if 
this firm consisting of these partners refused to act as the agente of the company, 
the company could have filed a suit to enforce this covenant against them. In my 
opinion the company could not have done s8. “Therefore I cannot hold that while 
the plaintiff and defendant No. 2 can enforce their rights agningt the company, 
the company would be without any rights whatsoever under the same agreement. 
SU Citing youl mak te agreement ge fhe portant and nee cane > 
of mutuality.” 

I agree with these obeervations of the learned Judge, and the conclusion which 
be has arrived at. In my judgment, without setting up a novation or an 
estoppel the plaintiff cannot sue for damages for breach of the agreement of 
December 7, 1907, to which he was no party. 

Considerable discussion has taken place as to whether a managing agency 
agreement such as the one in this case is void for uncertainty or for remote- 
nesa, and out of deference to the very able arguments which have been 
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addressed to us by both sides I desire to add this. In my judgment no 
question of perpetuity arises ; bécause on the view I take of the matter it is 
not possible to frame a managing agency agreement to which a partnership 
is a party so as to create a continuity in the right to serve and the obligation 
to employ unless the company ia bound on each occasion on which the part- 
nership changes by the admission of a mew partner to enter into a new agree- 
ment, and unless such obligation is punctilicusly enforced. The machinery 
existed in this case, but it was pever made of. Properly framed there is 
no reason why a managing agency agreement should be void for uncertainty , 


. although an agreement such as the dne iw this case, which seeks to bestow 


inimortality by a definition clause, may well break down from the uncertainty 
of such ambitious devices. ce 

There is a further point. The respondent-company says that even if this 
contract was enforgeable, the plaintif and defendant No, 2 wera not ready 
and willing to perform it after October 5, 1939. But, in my judgment, the 
respondent-company has never asserted any right to terminate any contract 
on any such ground. The only attitude taken up by the respondent-company 
gras that the contract of December 7, ‘1907, had come to an end, and, in my 
judgment, it is not open to the respondent-company to rely on this additional 
ground ; nor, Deine Aca tape i a oe em Ge 
become material. 

Lastly, there is one furthtr nfattey to be disposed of, ET, 
defendant No. 2. The question arises*in this way : go far as the isue of the 
right to sue under the agreement of December 7, 1907, is concerned, the 
interests of the plaintiff and defendant No. 2 are identical, and there would 
be no reason why defendant No, 2 should not join the plaintiff in mitiating 
this suit ; but, as the plaintiff saw fit to charge defendant No. 2 with collusion 
with the respondent-company, and made him a defendant to the suit, clearly, 
in my opinion, defendant No. 2 was entitled to appear therein. The allega- 
tions of collusion were in fact withdrawn in the Court below, but the with- 
drawal was not accompanied by any offer to pay costs to date or any part 
thereof, and defendant No. 2 remained in the suit at any rate to ask for his 
costs, I cannot see why in these circumstances he should not have his costa. 
It is suggested that he only ought to Have some part of them, ie. the costs 
relevant to the issue of collusion; but, in my judgment, this is not so. I 
am not prepared to disturb the decision of the learned Judge in the Court 
below on this point. 

In the result, this appeal must be dismissed with costs in favour of all the 
respondenteewfio have appeared in this Court, 

Crose-objections of the respondent-company dismissed with costa 

COYAJES J. I entirely agree and have nothing to add. 

E Cg Appeal dismissed. 

Attorneys for appellant : Dikshit, Maneklal & Co. 

Attommeys for r@8pondent No, 1: Amin, Desai & Nanavati. 

Attorneys for respondent No. 2: Dhkru & Co. 


we 


VOL. XLVL J]; THE BOMBAY LAW REPORTER. 279 


Before Sit Leonard Stone, Kit., Chief Justice, and Mr. Justice Kania. 


SOHRABJI DHUNJIBHOY MEDORA 1943 
v. an monet 
THE ORIENTAL GOVERNMENT SECURITY LIFE ASSURANCE ee 
Co., LTD." 


Principal and agent—Termination of agency—Life assurance company—Appoint- 
ment of chief agent—Revocatign of appoinjment—Right of agent to commis- 
sion on fulure premiums of inshrers introduced by him—Insurance Act (XX of 
1940), Secs. 2(10), $4—" Insure agent "—Parinership not coming within the 
term—Indian Contract Act (IX of 1872), Sec. 206—‘ Reasonable notice” .of 
termination of agency. 
jti the absence al a abit aare t tha aa ean be apaa 
to his agent ceases on the termination of the, agency, especialy is this so if 
the payment is for services, for when “he services cease the commission ceases 
also. 

The defendant, a life assurance company, appointed D, J. M, doing business 
as D. J. M. & Co., as its chief agent for Gujarat, on certain conditions, some of 
which were, “ (1) that the commiælon would be allowed to me on all pre, 
mitma remitted through my agency by persons already assured before now and 
by those who may be hereafter assured through my agehcy or others ; (2) that 
the premiums of persons assured through my agency should be. always subject 
to my commission ad long as they remaingd within „the province of Gujarkt 
whefher the premiums be remitted thyoligh my office or otherwise”. Later the 
firm of D. J. M. & Co. as conatitufed by partners was appointed chief agents, 
and shortly afterwards on D. J. M.'s death hia two sok (plaintiffs) were recog- 
nised as partners in the firm. On September 14, 1939, the defendant termi- 
nated the chief agency as from January 1, 1940. The plaintiffs having sued to 
recover damages for breach of contracts:— e / 

Held, (1) tbat the authority on which the agency depended was revocable ; 

(2) that there was no expresa or implied term in the agreement between the 
parties that D. J. M. or his successors should be entitled after termination of 
the authority to commission on the renewal premiums on the policies previcusly 
taken out in their sphere of operations, inasmuch as the gommission waa paid 
for services : . 

Weare v. Brimsdown Lead Company Limited! and” Empire of India Life 
Assurance Company Lid, v. Nanu Ayyar, followed : 

Wilson v. Harpers and Levy v. Goldhill,« distinguished ; 

(3) hist’ the naniii sld nor reset bh die Benedit oi act oF the Enea 
‘ance Act, 1998, aa thelr partneimhij wae notin: menrence, decay -a demieg 
by a 2(10) of the Act; 

(4) that the plaintiffs were entitled, under s 206 of the Ixflian Contract 
Act, 1872, to a reasonable notice of the revocation of @heir agency, which in . 
this case was a period of two Years. *” 

Surr to recover damages for breach of contract. ° 

The defendant, the Oriental Govertiment Security Life Assurance Com- 
pany, Limited, wrote on June 7, 1892, to one D, J. Medorg (father of Sorabji 
* 0. C. J. Appeal No. .23 of 1943 : 2 (1920) L L. R 44 Mad 170. 


Suit No. 2270 of 1940. 3 [1908] 2 Ch. 370, 
1 (1910) 103 L. T. 429, 4 [1917] 2 Ch, 297. 
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and another, plaintiffs) stating that the company was prepared to appoint 
"eii enet agent dor Copaatwnd i vould be openi him to wok a the 
name of D. J. Medora and Company, but that be alone would be recognised 
and be held solely responsible for all cash transactions. On July 4, 1892, 
D. J. Medora accepted the terms proposed and became a chief agent. On 
July 6, 1892, D. J. Medora suggested a further term, namely, that the pre- 
miums of persons assured through his agency should be always subject to hia 
commission so long as they remained wi in the province of Gujarat whether 
the premiums be remitted through his or direct, This term was 


. a aeee by the company on July 99189% and the company added that on 
Co, Lr, D. J. Medora retiring or otherwise discontinuing the work, the agency would 


cease. On February: 9, 1899, D. §. Medora & Co. objected to the above 
addition, and suggested, on March 7, 1899, that D. J. Medora, C. H. Medora 
and P. D. Médora (the eldest son of D. J. Medora); be recognised as part- 
ners in the firm of D. J. Medora & Co, TRE company Agreed:sitin the pro 
posal on March 13, 1899. . 

In May, 1899, D. J. Medora gied, and the business of the company was 
„carried on by the two remaining parthere. On April 19, 1917, the company 
“agreed to accept the plaintiffe as additional partners in the firm . 

On September 14, 1939, the company terminated the employment of D. J. 
Medora & Co. aa chief agents as from January 1, 1940. 

The plaintiffs objecttd to’ the*termination of the agency, and on December 
18, 1A MER, a Gt to peeve drom, Hiei defendant- Gators Tor wronatal 
termination of the ageacy. 

The suit was tried by Chagla J., who held (April 14, 1943) that the con- 
tract of agency was revocable, that the plaintiffs were not entitled to daim 
commission on businesa introduced by their firm at a period subsequent to the 
termination of the agency, that the plaintiffs could not take the benefit of 
s. 44 of the Insurance Act, 1938, and that they were entitled’ to a notice of 
two years. The material portions of the judgment were as follows :— 


Cuacia J. Thg first contention of the plaintiffs is that the appointment 
of the plaintiffs as the agents of the defendants was permanenti and that the 
defendants were not “entitled to put aneend to such an appointment. They 
say that the termination of their employment as chief agente of the defend- 
ants was wrengful there being no just cause for such termination, and that 
the defendants are bound"to pay them compensation for such wrongful ter- 
mination. , 

It will be, noticed that there is no express term in the agreement between 
the plaintiffs and the defendant company making the agency of the former 
permanent, As a matter of fact, there is mo term whatsoever which deals 
with the duration of the agency. The Advocate General has contended that 
as the duration is not fixed, therefore it must be deemed to be permanent. 
It ig difficult to accept this contention. The contract between the plaintiffs 
and the defendant company was a contract of personal service which in- 
volved the defendant company having confidence in the skill and ability 
of the plaintiffa. The plaintiffs as the defendant company’s chief agents 
had to appoint proper persons as sub-agents and canvagsers and to supet- 
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vise over them. They had to eee that these sub-agents and canvassers secured 
as much work as possible for the defendant company, that renewal premiums 
were paid regularly and that the “policies once effected were duly kept alive 
The personal element therefore played a very important part in the work 
to be done by the plaintiffs as the defendant company’s chief agents. In 
my opinion, therefore, prima facie such a contract could not be permanent 
in its duration. The Advocate General has relied on the decision reported in 
Llanelly Railway and Dock Ca v. Londoneand North Western Railway Co. 
In that case there was an agreqment entered into between the directors of the 
two railway companies, The Nerth Western Company was to have runging 
powers over the Llanelly Company’s lines, subject to the Llanelly Company's 
bye-laws ; was to have its own staff St’ the Llanelly Company’s stations, and 
be allowed a reasonable sum for cartage, clerkage, etc.; the Llanelly Com- 
pany was to be at liberty to call on éhe North Western Company to carry 
passengers and goods for the Llanelly Company upon the Llanelly Com- 
pany's local lines, and both sets of Directors bound themselves to send by 
each other's lines all traffic not otherwige consigned. The Court there held 
that all the provisions of the agreement showed that it was a permanent and 
not 2 terminable agreement ; and that, consequently, a notice to terminate 
it at the end of six months from a given time was invalid. The Lord Chan- 
cellor (Lord Cairns) pointed out in his judgment that the terms might have 
been obtained by the London and North Western Railway Company through 
the intervention of the Board of Trade, which? terms, if once obtained, would 
have been continuing terms, and tefms that could not have been terminated. 
“Those permanent terms could have been secured by an Act of Parliament and, 
therefore, this agreement, carrying more favourable terms, appeared to his 
Lordship in its nature to be a continuing agreement. At p. 560 of the report 
the Lord Chancellor observes with regard to contracts of hiring and service : 
“ ...they are besides, engagements which depend upon the personal confidence 
which one of the partied repoees in the other, and which in their nature cannot 
be supposed to be of a perpetual character.” 

The Advocate General has further argued that if the aggeement was not of 
a permanent character, it is difficult to understand why the defendant com- 
pany should have recognised differegt partners m the firm of D. J. Medora 
and Company as constituting the agency firm. It seems that originally the 
defendant company recognised only.D. J. Medora as ites parfher. It then 
agreed to the agency not terminating automatically merely by the fact of 
D. J. Medora ceasing to be a partner in that firm. But this dees not mean 
that the defendant company agreed to treat the firm of D. 3J., Medora and 
Company as its permanent agfnts so long as that firm ¢onsisted of partners 
whom the defendant company kad recognised. The subsequent conduct of 
the parties is also not consistent with the agency being of a permanent cha- 
racter. The terms of the agreement were altered from time to time and 
sometimes to the prejudice of the plaintiffs and, notwithstanding the protest 
of the plaintiffs, the board of directors resolved to alter tee terms. Now if 
the agency was a permanent one, the terms originally agreed upon could not 
be altered except by the consent of both the parties to the agreement. But 
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O. C. J. throughout the time that the plaintiffs agted as the agents of the defendant 
1943 company, the correspondence whith has been exhibited by the Advocate Ge- 
“~~ peral clearly shows that the defendant company exercised the right to alter 
Soroa the terms without any reference to the plaintiffs whatsoever. 

v. Further, up to a very late stage it was pever suggested by the plaintiffs 
OrenTtar that the agreement between them and the defendant company was a perma- 
~GOVERN- nent one. When the plaintiffs got the notice of September 14, 1939, all that 
MENT they had to say in reply was whether they should give timely notices to the 
oe members of their staff. Then by their Jetter of October 5, 1939, the 
” assomance Plaintiffs hoped that the question of refhunewating them by way of compensa- 
_Co., Lp. tion would have the favourable consideration of the defendant company. As 
= the defendant company was contenfplating setting up a branch office in 
-Ckegla J. Gujarat in place of the chief agency, by their letter of October 19, 1939, 

the plaintiffs put forward a claim to the branchesecretaryship. In my opi- 
nion, therefore, the agreement between the parties was terminable on a reason- 
able notice being given by the defendant corfipany to the plaintiffs. 

The next question is, what is the reasonable notice which the defendant 
cpmpany should have given to the plaintiffs before terminating the agency ? 
In England the question of the reasonableness of the notice is a matter. for 
the determination of the jury, and the jury determines it after taking all the 
cicumstances of the case into consideration. My attention has been drawn 
to Grundy v. Sun Printing ond Publishing Association, where the jury found 
that the plaintiff, an editor ofean American newspaper published in London, 
waa entitled to twelve months’ notice. “On the other hand, Fox-bourne v. 
Vernon and Co. (Limited)! was another case of an editor; and there the 
jury found that six months’ notice was reasonable. In Halsbury’s Laws of 
England, Haileham Edition, Vol. XXJ, p. 150, note (e), are collected various 
cases in which the periods of reasonable notice to which persons in various 
employments have been found entitled are stated ; and we find that they range 
from one year to one week. There is no case to which my attention has been 
drawn which can serve as a guidance to me in deciding what would be a reason- 
able period of notice in the casd of chief agents of an insurance company. 
The decision as to the reasonableness of the notice must to a large extent be 
arbitrary. But one must do the best ene can taking all the facts and cir- 
cumstances of the case into consideration. 

The plaintiffs’ firm had been the chief agents of the defendant company 
for nearly forty-seven years. It is not disputed that they put through for the 
defendant cempany an enormoug amount of work, and as a matter of fact 
at the time whitn the agency was terminated there was in force business to the 

e extent of rupees fowt and a half crores effected through the agency of the 

plaintiffs. The plaintiffa for the purpose af the defendant company’s busi- 
ness built up a very large organization. In the earlier years the plaintiffs 
‘sank their profits into the business sq that they should get the benefit in later 
and subsequent years. The plaintiffs at no time had the slightest intimation 
that their agency“would be terminated. It ia very hard luck on the plamtiffs 
that they should be deprived the benefit of their and their father’s labours 
for forty-seven years with such a startling suddenness. Both the plaintiffs 


1, (1916) 33 T. L. R. 77. 2 (18%) 10 T. L R 67. 
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joined the business in 1917 when they were very young men, and for twenty- 
two years they have been doing nothing el% except attending to the business 
of the agency. Naturally they have not qualified themselves for anything 
else ; and although plaintiff No. 2 is a member of the bar, he had no inten- 
‘tion of practising, and it would be too late in the day for him to woo the 
favours of that wayward mistress, the Law. In determining the reasonable- 
ness of the notice, a very important element to be taken into consideration 
ig the nature of employment. It is commog ground that in 1939 the plaint- 
iffg were earning a net income œ Rs. 4,000 a month from their chief agency 
business. It would be impossible for “the plaintiffs to find any other job mn 
the insurance business where they would get an income anything go large. ‘As 
plaintiff No. 2 has pointed out in his “evidence, all insurance companies of 
good standing have already their branches and chief agencies established. 
With regard to new companies, it is difficult to secure work, and it will be 
only after long and hard work that the plaintiffs could build up an organiza- 
tion for a new insurance compañy whieh would fetch them an income com- 
parable to what they were getting from the defendant company, Mr. Colt- 
man says that the position of a bank ‘manager is equally responsible and ong 
montk’s notice is sufficient to dispense with his services. But a bank manager 
can get a similar job in another bank and draw the sathe salary. His income 
does not depend upon the organization that he builds up or the work that 
he puts in for years and years before he, begins to seethe fruit of his labour. 
What made it possible for the plaintiffs to earn Rs, 4,000 a month was the 
slow and steady work which went ost for forty-seven years and for which the 
plaintiffa and their father not only gave their time and labour but also in the 
earlier years some of their profits. 

Taking everything into consideration, I think that this is a case of a very 
exceptional character, and I think I would be justified in holding that the 
1easonable notice in this case should have been a notice of two years ... 
The next contention of the plaintiffa is that even if the defendant company 
were entitled to terminate their agency, the defendant company is liable to 
pay to them commission on renewal premiums on all policies effected by them 
after the termination of the agency. This claim of tke plaintiffs is sought 
to be supported, firstly, on the ground that there is an express term in the 
agreement to this effect ; and reliance is placed on the term of the agreement 
to which I have already drawn attention, namely, | 
“that the premiums of the persons assured, through the plaintiff’ agency should 
always be subject to thelr commission ao long as they remained withirr the province 
of Gujarat whether the premiums be remitted through their offices tr direct.” 
The Advocate General particularly emphasizes the wort “always” in this 
term. This term must be read wtih the other terms of the agency agreement. 
What the plaintiffs were seeking to obtain from the defendant company was 
payment of renewal commission in respect of all policies effected by them 
whether the payment of the premiums was made direct to the defendant 
company or made through the agency office. The only coffffition they agreed 
to was that the assured should be in the province of Gujarat which was the 
territorial limit of their agency. But there is no suggestion in this term that 
the: commission on. renewral premium ehori De couenrae to be pad altuongli 
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the agency came to an end, All the adyantages that the plaintiffs obtained 
were to continue so long aa the’ agency lasted. There was no right which 
they reserved for themselves after they ceased to be the agents of the defend- 
ant company. It has further to be noticed that one of the terms of the 
agreement was that when an assured left Gujarat and went to a province be- 
longing to another agency, then the plaiatiffs were not entitled to receive the 
commission. This clearly shows that the plaintiffs were not entitled to re- 
ceive this commission unconditiqnally during the whole period that the as- 
sured went on paying his renewal premi The assured had to remain 
within the territory subject to the juriMdictign of the plaintiffs. Therefore the 


. payment of commission on renewal premiums was intimately connected with 


the continuance of the agency. Furthes if the plaintiffs’ contention were cor- 

* rect, they would be entitled to the full seven and a half per cent. commission 
on renewal premiums which the defgndant company had agreed to pay to 
them under the contract. This would mean that the plaintiffs could, after 
their agency had terminated, keep the whole of the seven and a half per cent. 
commission, appoint no sub-agents or canvassers and do no work in rela- 
tion to the eollection of the renewal premiums. Realising the absurdity of 
such a claim, the plaintiffs have only asked for renewal commission en the 
basis of two and a half per cent. because they state in the plaint that they 
used to pay five per cent. out of the seven and a half per cent to their sub- 
agents and canvassers.e But, intmy opinion, their contention would only be 
valid if they are entitled to the full seven and a half per cent. = 

Alternatively the Advocate General has argued that the plaintiffs are 
entitled to this commission as an implied term of the agreement. As [have , 
understood it, the Advocate General’s argument is that once the plaintiffs 
got a person to take out a policy in the defendant company, they are not 
only entitled to commission on the first premium but also commission on all 
the renewal premiums because the renewal premiums are the result of the 
work originally done by the plaintiffa, viz. effecting the policy, and they are 
entitled to share in the benefit which the defendant company receives by be- 
ing paid the renewal premiums. 

The Advocate General has relied: on several cases which go to show that 
where an agent introduces work to a commercial firm he is entitled to receive 
commission on the orders placed aa the result of his introduction even after 
he ceases to“be the agent of that commercial firm. The cases be has relied 
on are : Bilbee v. Hassee and Co.) pomon V. Brownfield® Wilson v. Harper, 
Levy v. Goldhill,« and Faulkner, v. Cooper & Company, Limtted® In Mar- 
shall v. Glonv#ll,* Mr. Justice McCardie considered some of these cases. In 
his opinion these casea did not decide any far-reaching principle and they 
turned on a particular form of worda used im the agreement between the par- 
ties, The learned Judge further observed (p. 92): 

“ Prima facie the Hability to pay commission in cases of this kind censes as to 
future trade with the cessation of the employment in the absence of a reasonably 
clear intention-tp“the contrary.” 


r (1888-89) 5 T. L. R. 677. 4 [1917] 2 Ch 297. 
2 (1896) 12 T. L. R 239, 5 (1899) 4 Com. Caa, 213. 
3, 11908] 2 Ch. 370. 6 [1917] 2 K B. 87. 
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In Weare v. Brimsdown Lead, Company Limited) Mr. Justices Avory 
said (p. 429): 
“The authorities which have beenecited may all be reconciled in this way; in 
some of them the court has construed the contract as implying a term that the 
plaintiff is to be employed for all time, or as implying a term that the plaintiff is 
to be paid commision after he bas left his service.” 
In the particular case before him he held that the plaintiff was not entitled 
to commission after the termination of the plaintiff's employment in respect 
of further orders given by custhmers originally introduced by him whilst in 
the defendants’ service. ec * 

It will be observed that in all the cases where the Court has held that the 
person introducing work is entitled to commission after the termination of 
his employment, nothing more remains to be done by that person in connec- 
tion with that business. By introducing the basiness he has done everything 
for the purposes of earning his commission on all orders received subsequent- 
ly. Therefore if the duty of the emplayee or the agent does not cease with 
the firet introduction of the customer to the principal or the master, it is 
clear that commission cannot be claimed*alter the termination af the agency 
or the,employment.. .. 

The final submission of the Advocate General under fhis head is that under 
& 44 of the Insurance Act (IV of 1988) inasmuch as the plaintiffs served 
the defendant company continuously and egclusivelyefor the last ten years 
and aftèr the termination of the agengy they have got directly or indirectly 
solicited for any other persons, the defendants are not entitled to refuse pay- 
ment to the plaintiffs of commission on renewal premiums due to them, The 
scheme of the new Insurance Act is the creation of a new class of insurance 
agents who are to be licensed under the provisions of the Act, and the Act 
makes a distinction between an insurance agent so licensed and a person 
acting on behalf of an insurance company who for the purposes of insurance 
business employs insurance agents. Section 40 prohibits the payment of any 
remuneration or reward, whether by way of commission or otherwise, to any 

person except an insurance agent or a person acting on pehalf of an insu- 
fence coaren BA tonha after hd vaiuytensenied oF Ie Ae Sub-clause 
(2) of a 40 lays down the maximym amount of commission that can be 
paid to an insurance agent ; and sub-cl. (3) saves contracts existing prior to 
January 27, 1937, in respect of igsurance businese effected® before that 
date. Tt is to be noted that the section does not fix any limit as to the re- 
muneration to be paid to persona acting Ga behalf of an insurance company 
who employs insurance agents. Section 44 provides that, notwithstanding 
anything to the contrary in a Contract between any persen and an insurance 
agent forfeiting or stopping payment of renewal commission to such insurance 
agent, no such person shall in respect of life insurance, business done in India 
refuse payment to an insurance agent of commission on renewal premiums 
due to him under the agreement by reason only of the termination of his 
agreement except by fraud. There is a proviso to this sestf# which makes 
it necessary that such ingurance agent must have served such person conti- 
nually and exclusively for at least ten years and further, after his ceasing to 
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act as agent, he does not! directly or ingirectly solicit or procure insurance 
business for any other person. Now, in the first place, the plaintiffs are not 
insurance agents within the meaning of the, Act. The Advocate General has 
relied on the fact that the words “ licensed under section 42.” occurring after 
the words “ an insurance agent” have been omitted by an amending Act, and 
from that the Advocate General arguee that the expression “ an insurance 
agent” must be construed in a wide sense and should not be restricted to the 
definition given in the Act. I do not with that contention of the 
Advocate General. These words were omi from the Act because they 
were redundant, the expression “insurfince agent” having already been defin- 
ed’by s. 2 of the act as an agent licensed under s, 42. It is clear that what 
the Legislature intended to do by 9.°44 was to give certain special rights to 
the new class of insurance agents which it was creating. It had already im- 
posed certain disabilities upon these, agents by. prohibiting them from re- 
ceiving a commission higher than the one laid down in s8. 40 and to compen- 
sate them for this disability it wanted to sefure to them commission on rene- 
wal premiums even though the agreement with them was terminated provid- 
ed they had served for ten years and ptovided they did not work as insurance 
agents for any other insurance company. I cannot possibly read s.e44 to 
mean as creating new ‘rights in favour of persons who are not licensed insu- 
rgpee agents and who had agreements with insurance companies prior to the 
coming into operation ef the Acà 

Further, even if I were to give the expression “ insurance agent” fhe wide 
meaning for which the Advocate Genaral contends, even so the plaintiffe 
were never the insurance agents of the defendant company. They were per- 
gons acting on behalf of the defendant company who, for purposes of insurance 
business, employed insurance agents ; and in any view of the case s. 44 does 
not apply. 

In the result, as far as the suit is concerned, all that the plaintiffs are 
entitled to is the sum of Rs, 82,000 in lieu of notice. 


t 


The plaintiffs appealed. 
N. P. Engineer, “Advocate Genergl with V. F. Taraporewala and N. C. N- 
Acharya, for the appellants. è 


F. J. Coliman, with B. J. Desai, Sir Jamshed} Kanga and M. C. Setalvad, 
for the respđndente. M 


STONE C. J. This is an appeal from the judgment of Mr, Justice Chagla 
dated April*14, 1943. The action concerns the nature and terms of an agree- 
ment which? in ite original form was entered into in 1892. Variations eub- 
sequently took plac® the most important of which were in the years 1899 and 
1917. The original agreement and the vériations were effected by corres- 
pondence ; and, as appears from the plaint and the written statement, the 
parties have treated the original agreement as constituting an agency, and 
that is the relationship which, it is common ground, both in the Court bdow 
aid in thie COAN. ie the aepect of the matier on which boii partes rely: 
What is in dispute is whether the agency is, as the Advocate General submit- 
ted, of a permanent character, or to put it in other way, whether the autho- 
rity, of the appellants’ agency ia irrevocable. But if it is revocable, then 
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it is contended on behalf of the appellants that ıt is only terminable on the 
reasonable notice, se s, 206 of the Indian Contract Act, and it is further 
submitted that reasonable notice should be thrte years. At the same time the 
appellants contend that they are entitled to commission on all renewala of 
penans pa all: polite tn tbe DIRIS Ot Gujarat iwich ey Wee Pee: 
rating. 

T will’ pied o enine “Atak off alll this terane paseanen af ther 1502 
lettera which constituted the original agreement. 

The correspondence opens wih an introductory letter dated March 4, 1892, 
from Mr, Cawasji J. Medora, wbo “vas a relative of Mr. D. J. Medora, 
whose sons and successors the appellants are. This letter was followed by 
conversations and by at least one otkereletter of which nothing is known, and 
then on June 7, 1892, the manager and acMary Os hey Teapancetiee) Wiole to 
Mr. D. J. Medora as follows’: 

“Provided the užual references prove satisfactory, I am prepared to appoint you 
Chief Agent for Gujarat, your phere of influence to be Gujarat proper exclusive 
of Kathiawar. You might work if wished under the title of D. J. Medora & Co. 
but you alone would be recognised and be deld solely responsible for all cash trans- 
actions. You might make your headquarters either at Ahmedabad’ or Baroda as 
prefefred. We allow you a commisaion of ten per cent. all round on all ordinary 
assurances and the usual bonus commission. You would have power to appoint 
canvaseera and sub-agents.” 

And after some precautionary remarks as ju selection of the canvasers the 
letter Continues : ` ` 

“The commision to be allowed to your canvassers and sub-egents -would require 
to be uniform with that the Head Office allow : namely—ten and five per cent. It 
would, however, be left to you whether or not to grant bonus commission. The 
existing arrangements in the districts would not be disturbed.” 

Further information was sought by Mr. D. J. Medora, and further conces- 
sions were pressed, and finally on July 6, 1892, Mr. D» J. Medora wrote 
as follows :— 

“I accept your kind offer of Chief Agentship for Gujarat subject to dead under- 
standing in addition on the following points viz. :— 

“(1) That the cammisaion would be allowed to me on gil premiuma remitted 
through my agency by persons already seewged before now and by those who may 
be hereafter assured through my agency or othera, 

“(2) That the premiums of persons assured through my agency should be 
always subject to my commission so long as they remained within the Province of 
Gujarat whether the premium be remitted through my offices or direct.” 

ERI eS VAN ENEE to DP E MARAKE ane SERATE DEADE pode 
July 9, 1892, as follows : . 

sh sina a Arann NRE Ee CRT E 
- the 18th ultimo that the first has been already dispated of As the second goes 
further than was contemplated in quire of the 28th ultimo I would add that we have 
no objection to agree to it as mow put. 

“I accordingly have pleasure in formally appointing you Chief Agent for Guja- 
- rat. The Agency would stand in the name of D. J. Medora & Co. but as already 
explained you alone would be our recognised agents and would be solely responsible. 
On your retiring or otherwise discontinuing the work the aged pwouldCease and 
your partner would have absolutely no claim thereunder.” 

It is admitted by all parties that, so far as the sub-agents and canvassers 
are concerned, exhibit “F”, which is a document dated in 1919, was the 
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form of contract which governed them at all material times up to 1932. The 
only variation being in respect of,the rats of remuneration. The document 
takes the form of a circular letter written gn the respondents’ note-paper and 
signed by D. J. Medora & Co., Chief Agents for Gujarat, and having drawn 
the attention of the addressee to the very liberal commission allowed by the 
“Oriental” to those who introduce new assfirers to the company, and point- 
ing out that it afforded an opportunity to gentlemen of various occupations 
to earn an extra income, “which is more or less of the character of an 
annuity,” it extended an invitation “to regter your name as one of the 
company’s agents in our district.” Ate the {Oot there ia this form of agree- 
ment : 

“T...agree to introduce business of éhe Oriental Company, through the Chief 
Gujarat Agency, on terms and conditions stated on the other side of this letter 
which I have read and understood.” . 

On the reverse of the document is set out the fates of commiæion on the 
first premium and on renewal premiums, and paragraph (2) is as follows : 

“The commiasion will be paid to th® Agent so long as hia policy-holders pay 
their premiums to the Chief Gujarat, Agency office and so long also as the agent 
does not workefor any other life assuraticeecompany or fund, or is not found guilty 
of any conduct which, in the opinion of the company, unfits him to contigue to 
act as its representative.” 

There then followa certain laudatory remarks about the “ Oriental”, which 
présumably are to be uged hy the canvassers when soliciting business. 

The subsequent history of the mattér, which is not in dispute, explains how 
the appellants come to stand in the shoes of their father, Mr. D. J. Medora. 

By letter dated February 9, 1899, Mr. D. J. Medora wrote to the manager 
and actuary of the respondents stating that until then he had no idea that on 
a aan etter: cam nil ea A 
partners would have absolutely no clifim thereunder, and he continued : 

“We beg therefore the favour of your being so kind as to cancel the paragraph 
above referred to and replace the same by the words ‘ The firm of Messrs, D. J. 
Medora & Co. should, so long as it standa, bave all the rights of the existing agency 
whether managed by partners or by D. J. Medora’s sons.” 

On March 7, 1899,*he wrote a further letter in which he expressed his require- 
ments somewhat differently, namely” x 

“In continuation of our letter of the 9th ultimo in order to facilitate matters we 
beg to suggest that the following men may be admitted as partners, with Mr. D. 
J. Medora, in our Life Assuxance business ånd recognised as such by the Company. 

“(1) Mr. Dhunjibhoy Jamsetji Maslora of Mers. Dhunjibhoy Trikamlal, Rail- 
way Contrackord and Agents, Commercial Ahmedabad Mills Ltd. : 

“(2) Mr.eCdwaaji Hirjibhoy Medora, Assistant to Messrs. Dhunjibhboy & Tri- 
kamlal in the Contragtors Department and Sole” Manager of the Life and Fire 
Insurance Business of Mesas. D. J. Medora & fo. 

“(3) Mr. Phirozeshaw Dhunjibhoy Medora, eldest son of Mr. D. J. Medora. 

“The first of the above named three persons ia, in addition to hia several busi- 
ness, already a recognised chief agent of fhe company ; the second, as you are aware, 
has been from very commencement of your agency in sole charge of our life 
and fire À and has up to now managed our this department most 
ably and succesfully, and the third is the eldest son of Mr. D. J. Medora and 
tbough a minor is to be trained up to work alao our Hfe and fire insurance depart- 
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“The whole question is simplified by above nominations, and we trust you will 
now write us recognising the two partiers, at your earliest convenience.” 
To this letter the secretary to the pespondents replied on March 13, 1899 : 
“If therefore as indicated is now a suitable time to alter or do away with the 
clause you put before us and we have pleasure in agreeing to cancel same.” 


And after giving some reasons why the respondents should do this the letter 
continues :— 
“From this date we therefore acmowledge the following as our agents working 
sees Se. Dunia Tamsetji Medor 
Mr. Dbunjibhai Jemsetji 


Mr. Pherosesbaw Dhunjibhai Medora.” 

Mr. D. J Medora ter test died. in Map following, ond e SaS Wa G: 
tinued by his nephew and eldest son for many years until the latter having 
died and the former having retired by rgason of ill health, the widow of D. J. 
Medora wrote to the respondents on April 16, 1917 :— 

“Unfortunately however Mr. C. H Medora bas bad to retire from our firm some 
time back on account of il bealth and my sons Sorabji and Jamshedji who have 
completed their education and undergone esofne training with a view jo be able to 

the business of our firm have now been carrying on the agency of the com- 
pany. I beg therefore to request that you will kindly be, pleased to register my 
sons’ names as partnera of our frm of D. J. Medora & Co. along with myeelf. 
The full namea of my sons are ;— i 

Sorabji Dhunjibhoy Medora g œ . 

. and ig 

- Jamshedji Dbunjibhoy Medora , 

and their agea are 24 and 21 respectively.” . 
To this the manager to the respondents replied on April 19, 1917 :— 

“I have to advise you that at yesterday's Board Meeting sanktion was given to 
these two sons coming into the firm as partpers in conection with our agency. It 
is understood that both will give their full time to the agency doing all im their 
power to keep up to past records and that they will make every endeavour to in- 
crease the business by opening fresh commections throughout every part of the large 
district under the agency control.” 

The other fact that should be noted is that by written notice dated Sep- 


Stone ac. J. 


tember 14, 1939, the respondents informed, the appellants fhat they had with ` 


regret resolved as a matter of uniform, policy to terminate “ your chief agency 
as from January 1 next”. 

Viewed in terms of agency, r prio eaeans trons: ther Grease: thal 
the authority on which the agency depends must be either revocable or irre- 
vocable. Looking at the letters as a wholé, it is my opinion that,no irrevoc- 
able authority was either grven or intended. ee 

Three principal questions arfee : First, whether thera is any express or 
implied term in the agreement between the parties that D. J. Medora or his 
successors should be entitled after termination of the authority to commis- 
sion on the renewal premiums on the policies previously taken out in their 
sphere of operations ; secondly, if the answer is in the negative, then whether 
the appellants are entitled to the benefit of s. 44 of the Insuraspea Actor 1938 ; 
and, thirdly, what notice, if any, they are entitled to on the termination of the 
telationship, the appellants contending that they are entitled to three years’ 
BES sod the earo DIRE 1a THE CAA DEON Bayne Sad (heni galleg 
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to two years’ notice, ee orca a eee cee ee ee 
point. 

i was nial is TE eee Cal Gace E A 
ly, condition No. 2 in tha letter of July 6, 1892. In tbe Court below the 
learned Judge dealt with this contention as follows (p. 288 ante) : 

“The next contention of the plaintiffs ia {haf even if the defendant company were 
entitled to terminate their agency, the defendant company ia liable to pay to them 
commission on renewal premiums on all policies effected by them after the ter- 
mination of the agency. This claim of the plaintiffe is sought to be supported, 
firstly, on the ground that there iq an express tm in the agreement to this effect ; 
and reliance is placed on the term of the®agresment to which I have already drawn 


. attention, namely, ‘that the premiums of the persons assured through the plaint- 


iff’ agency should always be subject tq their commission so long as they remained 


. within the province of Gujarat whether the premiums be remitted through thelr 


officea or direct.’ The Advocate General particularly emphasises the word ‘always’ 
in this term. This term must be read wifh the otherderms of the agency agreement, 
What the plaintiffe were seeking to obtain from the defendant company was pay- 
ment of renewal commission in respect of all pelicies effected by them whether the 
payment of the premiums was made direct to the defendant company or made 
through the agency office.” fe. 

The learned’ Judge held that that was not an express term. I agreg with 
that statement. I do mot think that it was ever within the contemplation of 
the parties that the commission should continue indefinitely. Any such pro- 
vision would indeed raise the gyeatest possible difficulty with the sub-agents 
and convaseers, who were remunerated out of the commission which Mr. D. J. 
Medora was to get. ° 

We hare beeni rieki io ari oa e ha a a liel eoi 
ought to be imported. The first of those cases- is Wilson v. Harper. In that 
case-a commission of five per cent. was held to continue payable on all ac- 
counts introduced by the. pfaintiff so tong as the defendants did business with 
the persons he placed on their books. But when that case is examined, it is 
found that there was an express term in the agreement. The same is to be 
found in Levy v. GoldAdl" In Weare v: Brimsdown Lead Company Limit- 
ed, the plaintiff was employed for a fixed term as agent for the sale of white 
lead and was to réteive a commission of two and a half per cent. on sales. 


‘At the expiration of* the term the plaintiff continued in the employment. 


Avory J., with whom Phillimore J. agreed, said (p. 429) : 

“I think the question in this case is si y whether the parties contracted either 
that the plaintiff should be employed for all time or that he should be ‘paid com- 
mission after he had left the defendasts’ service on ordew given by customers pre- 
viously introttuced by him. The authorities which have been cited may all be re- 


 conciled in thif way; in some of them the court haa construed the contract as 


implying a term thatethe plaintiff ia to be emplofed for all time, or as implying a 
term that the plaintiff is to be paid commisslog after he has left his service.” 


Applying that test to the case before them, they found nothing in the terms 
of the contract importing either that the plaintiff was to be employed for 


' all time or that he was to be paid commission on orders given by customers 


after hedad Josethe defendants’ service. There is also a case of the Madras 
High Court in Empire of India Life Assurance Company, Ltd. v. Nanu 


1 [1908] 2 Ch. 370. 3 (1910) 103 L. T, 429. 
2 [1917] 2 Ch. 297. 
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Ayyar* which is the case of an agent of a life insurance company, and 
at p. 177 Napier J. says this : 

“In my opinion it may very well be that where “the claimant has to do no work 
beyond making the firat introduction of the customer to a trading firm he can claim 
commission on repeat orders but where, as in the language of CARNS, L, C, and 
the Court of Appeal in Boyd: v. Mathers and South Africa (Limited)? he is paid 
commission in respect of his services, and services are expected to be rendered in 
respect of the renewals, when he has ceased to be in a podition to render the ser- 
vices he cannot claim to receive the commisaiog. I prefer, therefore, to follow the 
reported case of the Court af Apgpal and the earlier decisions of this Court and 
hold that in the absence of a definie agreement to that effect the right to receive 
the commission lapses on dismissal.” . 
Then Sadasiva Ayyar J. says this (g. 478) : 

“ Apart from the English authorities I am inclined to agree with my learned 
brother that where the duty of the’ agent does not.cease with the first introduction 
of the customer to the princfhal, commistion could not be daimed on payments 
made by the customer after the agency ceasea...” 

In my judgment, the result of those cases is this, that in the absence of a 
definite agreement, the commission does got continue, especially is this so, if 
the pa t is for services, for when the services cease the commission ceases 
also. the present case the commission was paid for gprvices, and not mere- 
ly for the introduction of new policy-holdera. Mr. D. J. Medora and his 
successors had numerous services which had to perform which neces- 
sitated the upkeep of a large office and ision of various canvassers. 
For these reasons, in my judgment, thére is no continuation of the right to 
the commission after the services are terminated. . 

The next question is with regard to the Insurance Act of 1938. The matter 
really turns on whether the appellants can bring themselves within the defini- 
tion of “insurance agent” in that Acte The definition is to be found in 
a. 2(10), and is as follows: 

“Insurance agent’ means an insurance agent licensed under section 42 being an 
individual who received or agrees to receive payment by way of commission or other 
remuneration in consideration of his soliciting or procuring insurance business.” 
Before parting with the definition section, it is pertinent do observe that in 
some of the other sub-sections the word “ ffdividual” is ased in contradistinc- 
tion to “ un-incorporated body” and®°“ in-corporated body,” for example, in 
the definition of “insurer” in sub-a, (9) (a). The group of sections, which ap- 
plies to this matter, commences witlf s. 40. That section is a prohibition 
against payment of any remmumeration orereward whether by way of com- 
mission or otherwise for soliciting or procuring insurance business ‘in India to 
any person except an insurance agent or a person acting on’ bthalf of an 
insurer who for the purposes of insurance business emplofs insurance agents. 
It is very relevant to notice in ttfat section that there are two types of per- 
sons who may qualify. One is an insurance agent, arid the other is a per- 
son acting on behalf of an insurer who himself employs insurance agents. 
Section 43 makes it incumbent upon every insurer to keep a register of the 
insurance agents he employs. Section 44 is the section whid ET on as 
giving a continuation of the right to commission. The section is as follows : 


1 (1920) L L. R. 44 Mad. 170, 2 (1893) 9T. L. R 443. 
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“Notwithslanding anything to the in a contract between any person 
and an insurance agent forfeiting or payment of renewal commission to 
such insurance agent, no such person shall in respect of life insurance business done 
in India refuse payment to an insurance agent, of commission on renewal premiums 
due to him under the agreement by reason only of the termination of his agreement 
except for fraud.” . 

Then there is a proviso making ten years’ service a necessary qualification. 
Now, it is to be noticed that the benefit of this section ig given to “an insu- 
rance agent” that is to say to the indivi defined by s. 2(10), and not 
to the other clase of peraons who are gescribed in s. 40 as “ persons acting on 
behalf of an insurer who themselves employ insurance agenta.” In my opi- 
nion, what is defined by the Act as % an insurance agent” is not such a part- 
nership as there was in this case. The ‘firm of Messe. D. J. Medora & 
Co. has been described as chief agents ; but in effect the firm managed a dis- 
trict clearing house for the respandént company. The Act draws a clear 
distinction between insurance agents and, persons who carry on such a 
business as the appellants have, and, in my judgment Mesers. D. J. Medora 
& Co, and their successors do netecome with in the category of persons to 
whom the benefit of s. 44 is given. - 

Another point was gaised in argument, namely, that even if the appellants 
came within the scope of the Act, the relationship between them and the res- 
pondent had termina ted before, they were duly licensed. That depends on 
the construction. of thé words “as from lst January next” contained in the 
notice of termina tion dated Septembel 14, 1939. On the view I take of the 
matter, this question does not arise. `° 
The remaining question is with regard to notice. What is a reasonable 
notice is a question for the jury. In this case the learned Judge in the 
Court below was sitting æ% a jury and, after considering the circumstances 
of the case, held two years to be a reasonable period. No one has suggested 
that the learned Judge took| into account any fact or circumstance which he 
ought not to have considered or that he omitted to consider any admissible 
circumstance. I am not prepared to disturb the finding of the learned Judge 
that two years was a reasonable period. 

In the result, it i» my opmion that the appeal and the cross-appeal must 
be dismissed with costs. ‘ 

KANIA J.” The relevant correspondeace under which D. J. Medora & Co. 
were appointed chief agents for Gyjarat of the respondent company, together 
with the forms under which sub-agents were appointed, has been set out in 
the judgment df the learned Chief Justice. 

On this appeal four questions have been argued : (1) Whether the employ- 
ment of D, J. Medora & Co, as chief agents was liable to be determined by 
a notice, or whether that employment could not be determined so long as the 
two partners of D. J, Medora & Ço, whose names were approved by the 
respondent-company, were capable and willing to work? (2) Even if the em- 
ply iatea able of being determined, whether D. J. Medora & Co. were 
entitled to commission on the renewal premia? (3) Whether their right to 
such commission in any event was safeguarded by the provisiona of the 
Insurance Act (IV of 1938) ? (4)| Whether the notice given by the res- 
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pondent-company was sufficient, and, if not, whether the decision of the trial 
Court, allowing two years’ notice as reasonable, was proper ? 

In support of the first contention it was pointed out that this is a con- 
tract in which the respondentscompany selected the agent for his personal 
capacity. The correspondence ‘in 1892 was relied upon to show that the res- 
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pondents were particular in stating that they would look to Mr. Dhunjibhoy ORIENTAL 


Medora, in the first instance, personally for the cash payments. The appel- 
lants also rely on the letter of the insurance pompany dated July 9, 1892, by 
which they accepted the terms of employment suggested by Mr. Dhunjibhoy 


GOVERN- 
MENT 


Medora in his preceding letter \bf Jifly 6. The words there usd are as Aan x 


followa : r 
“I accordingly have pleasure in formally appointing you chief agent for Gujarat. 
The agency would stand in the name af D. J. Medora & Co, but as already er- 
plained you alone would be our recognised agents and would be solely responsible. 
On your retiring or otherwise fliscontinuing the work the agency would cease and 
Ce re ee ee 


* + 


“ T hope our relations will be of a satisiactpey and permanent character and that 
you will eariy achieve the succese we expt you to attain... 

Takihg the first argument, the correspondence shows that although in form 
the chief agents were D. J. Medora & Co., Mr. Dhunjibhoy alone was going 
to be relied upon to push the work of the defendant company and held res 
ponsible for the cash and work of the company” I do not consider the emphasis 
put on the worda in employing Mr, "Dhunjifhoy or on the words used 
in the later communications to D, J.“Medora & Co. im approving the names 
of the then partners, as spelling out an agreement of permanent agency, or an 
employment of agents without power in the company to revoke the employ- 
ment. It must be borne in mind that the chief agente were to handle very 
substantial amounts in cash which they would receive as first premium or re- 
newal premium on various policies which the chief agents secured for the com- 
pany. It was, therefore, necessary for the defendant company in the corres- 
pondence to emphasise that although they recognised the firm in name as the 
agents, they would personally expect Mr. Dhunjibhoy, whem they evidently 
knew and whom they considered a man “ôf integrity, te look after and be 
responsible for the cash which they would receive on behalf of the company. 
The later correspondence in selecting individuals and approving ġbeir names 
as partners bringa odt the same position and nothing more, This ig parti- 
cularly noticeable when, after the death of Dhunjibhoy, his widow applied for 
the continuance of the agency in the name ‘of the two sons. Of April 16, 
1917, Khareetbai, the widow of, Dhunjibhoy, wrote to the then Manager of 
the defendant company a letter in which she stated aa follows :— 

“I beg therefore to request that you will kindly be pleased to register my song’ 
names as partners of our firm of D. J. Medora and Co., along with myself. The 
full names of my sons are: Sorabji Dhunjibhoy Medora and Jamahedji Dhunji- 
bhoy Medora, and their ages are 24 and 21 reapectively.” 

To that letter the then manager replied on April 19 as follow’ 

t.. .I have to advise you that at yeaterday’s board meeting sanction was given 
to these two sons coming into the firm ng partners in connection with our agency. 
It is understood that both will give their full time to the agency doing all in their 
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crease the business ‘by opening fregh connettiony. . eee 

The correspondence which took place ip 1899 is also significant on this 
point. It appears that on February 9, 1899, the clause, which I have quoted 
earlier from the letter of July 9, 1892, came to the notice of the then partners, 
and it was realised that accortling to that clause they had no rights after 
Dhunjibhoy’s death. Being apprehensive of their position they wanted the 
defendant company to asure them that so long as the firm continued to work 
satisfactorily there should be no objection to allow them to work. It was 
pleaded that otherwise they would losæthe tages of their past labours and 
sacrifices. I must admit that thie correspondence does suggest that the em- 
ployment was not of a transient nafure. It was intended and expected that 


- ample opportunities would be given to the chief agente to develop the work. 


But from that it is not right-to contend that it was not open to the defend- 
ants to terminate the employment dfiring the lifetime of the partners whose 
names were approved by the company. Is my opinion, this correspondence 
does not support that contention. I am also unable to read the clause quoted 
above from, the letter of July 9, 1992, as spelling out an affirmative promise 
on the part of the company to continue the employment of Dhunjibboy till 
be voluntarily retired or discontinued through ill-health or otherwise. The 
words are used to “ protect the rights of the company”, and emphasise that 


én Dhunjibhoy retiring or othegwise discontinuing, although the firm of D. J. 


Medora & Co. was recognised as chief agents, the other partner haw no right 
to ask the company to keep the agent because the firm continued. It was 
argued that these worfis were unnecessary if the agency was liable to be termi- 
nated on a reasonable notice, In my opinion, as I have previously stated, 
they only emphasised that this was not a transient eriployment, so that both 
sides might get the advarftage of the agency which had been established. 

A person must have confidence in the honesty, integrity, capacity and per- 
severance of the agent employed to do this work. As a mental estimate of 
these qualities of an individual is bound to change from time to time, the 
wish to continue the agent must also similarly change. Therefore, this 
employment is pefsonal, and in the words of Cairna L. C. in Llanelly Railway 
and Dock Co. v. Loñdon and North Western Railway Cot prima facie the em- 
ployment cannot be supposed to be of a perpetual character. In exceptional 
cases only the authority is irrevocable. One such case is when the agent has 
an interest in the agenoy. That is recognised by the Indian Contract Act 
also. It was argued that in the present case as Dhunjibhoy Medora had to 
spend his owp money to build’and develop the business in the beginning he 
had such interest. e This argument is unsound. Under the terms of employ- 
ment it was not provided that Dhunjibhoy had to spend money out of his own 
pocket. The correspondence does show that the company was aware that 
Dhunjibhoy would spend some money of his own to develop the business, 
but that was with a view that Dħunjibhoy himself might get æ quick and 
ae aln my opinion, therefore, the contention that the employment 
of D. J. Medora & Co, was not liable to be revoked by reasonable notice fails. 

The next argument is that under the agreement arrived at between the par- 
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ties in 1892, and particularly by clase (2) in the letter of July 6, 1892, it OC J. 


was stipulated that even after the agency terminated, the right to commission 
on renewal premia continued, The relevant clause is in these terms : 

“That the premiums of the persons assured through my agency should be alwaya 
subject to my commission go long as they remained within the province of Gujarat 
‘whether the premiuma be remitted through my office or direct.” 
It was contended that the word “always” showed that the right to commis- 
sion was not determined on the termination of the agency. The clause thus 
provided that the right continued in respect “of all policies which were secur- 
ed through the agency, and, was é&bject éo two conditions only : (1) so long as 
the premium was paid, and (2) so long as the policy-holders remained within 
the province of Gujarat. It was immaterial whether the premium was remitted 
through the chief agents’ office or was received direct by the company. It 
‘was strenuously contended that the Court had uo jurisdiction to read in this 
express term another stipulation, namel¥}, “and that the agency continued.” 
It must be noticed that the clause is silent as to the duration for which the 
commission was to be paid., The word “always” does not, in my opinion, 
mean what is contended for. It meang tha? the premium received in respect 
of policies secured through the chief agents should always, that is, in all cir- 
cumstances, be subject to the agents’ commission. But dt must be recognised 
that for this purpose the existence of the agency is assumed. The word 
“always ” does not cover the contingency of th non-existence of the chief 
agency. The point, therefore, is whether this clause contains an implied 
term, that the commission shall be pid whether the agency continues or 
not. 

Various cases were cited. I do not propose to deal with them in detail 
In Halebury’s Laws of England, Hailsham Edition, Vol. I, Art. 434, een 
it is stated as follows : . 

“No remuneration is, as a rule, payable upon transactions between the prin- 
cipal and third persons introduced to him by the agent arising after the termina- 
tion of the employment, whether such transactions are due to the agent's introduc- 
tion or not.” 

The cases cited therein are largely cases of canvassers of «advertisements or 
orders for particular goods. The statemefft of law continues as follows :— 

“But remuneration may be payable ih respect of such further transactions if 
they are in fact part of a transaction in which the agent was employed, or if there 
was an express contract to that effect, oma clear intention ta continu such renu- 
neration after determination of the agent’s employment Gan be discovered from the 
construction of the contract of agency ; and iñ the latter cases it will be payable 
even though the agent was dismissed, and may Be so though be wag nit the effec- 
tive cause of the transaction.” 
In the foot note dealing with such implied term of confract various cases 
are collected. It is pointed out fhat such intention was implied in Bilbes 
v. Hassee & Co.,* and the cases following that, while the cases on the other 
aide of the line were Weare v. Brimsdown Lead Company, Limited? and the 
other cases there cited. In Levy v. ee ee 
ana the lacf tint thes employ aien yaa Ace ie aed ET ER 
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; to be a material factor to be taken into consideration. The decisions indivi- 


dually do not help, because, a» pointed out in each case, one has to turn 
to the contract between the parties te ascertain whether there was an 
implied term of agreement to give to the agent remuneration in res 
pect of receipts after the employment had ceased. The principle, however, 
to my mind ia clear. Unless those receipts Howed from the work already done, 
and were not the result and had no connection with work to be done sub- 
sequently, the agent was not entifled to commission on the subsequent receipts. 
To put it in other words, the cases show that when a particular client is secured, 
and it is from that introduction or tha®cont#ict that the subsequent receipts or 


. orders come, without any further thing being done, the canvaseer is held 


entitled to the remuneration, even hough the orders come afterwards. On 
the other hand, if in respect of the subsequent orders the canvasser has to 
do some work, then the implied intention is thgt on the termination of em- 
ployment the agent does not get remuneration. Empire of India Life Assur- 
ance Co., Lid. v. Nanu Ayyar, which is approved of in Pravat Kamal v. 
Phoenix Assurance, adopts that line of reasoning. In the Madras case three 
decisions of,that Court, which are ‘unreported, are also referred to. Although 
the Madras case contained a clause, which was held expreasly to negative (his 
right, the question of an implied term is considered and discussed at length 
and the relevant authorities are all considered in detail. It, therefore, ap- 
pears that the consengua of judicial opinion is that if in respect of receipts 
ee ee ee ee E 
does not get the commission ; otherwise, be does. 

The question then becomea one of fact in the present case. Plaintiff No. 2 
gave evidence and admitted that in respect of renewal premia he had to 
work. He stated that the policy-holders had to be approached and, if ne- 
cesary, persuaded to continue the ‘policy. He had sometimes to go perso- 
nally, and very often send his sub-agents for that work Under the terms 
of employment it was his duty to recewe the further premia, if tendered, at 
his office, That he could do only if he continued in the position of an 
agent. Tf he ceases to be an agent he has no authority to accept the premia 
on behalf of the ‘company. And, .therefore, that part of the work he can- 
not do. It is, therefore, clear on the evidence that it was necessary for 
the appellants to do work in respect of the renewal premia. Under the cir- 
cumstances there cannot be an implied agreement to pay commission on such 
renewal premia after the’ termination of the agency, 

- Ij was grenuously urged on behalf of the appellants that it was no fault 
of theirs if, the insurance company put an end to their employment, and thus 
prevent them from doing the work which they have always been ready and 
willing to do. In my opinion, this argument 1s the result of mixing up two 
separate principles of law. The question ia not of any wrongful act. If the 
insurance company were entitled to terminate the employment, in law, their 
act of terminating the agency cannot be a wrongful act. If a man is authoris- 
ed balay togae a thing, and does that, and thereby puts the other party in 
a position in which he iw unable to do a particular thing, there is no prin- 
ciple of law under which he could be asked to compensate the other party- 
1 (1920) I. L. R. 44 Mad. 170. 2 (1936) 40 C. W. N. 694. 
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The position can only be consi in that way. By an act, which in law the 
defendants were authorised to do, they had put the plaintiffs in a position 
where they could not perform the york which they were obliged to do to earn 
their commission. That may be an unfortunate situation, but gives no 
right to the plaintiffs, That, in my opinion, is a sufficient answer to this 
contention. Under the circumstances, there being no implied agreement, the 
second ground urged by the appellants must fail. 

‘The terms of the aub-agency agreements made by Dhunjibhoy „and the 
plaintiffe ‘were relied upon to pport the contention that after the termina- 
tion of employment the plain were entitled to commission on renewal 
premia. In this litigation we are not called upon to determine the rights 
of the sub-agents under their agreements. It is clear, to my mind, that the 
sub-agents’ agreements cannot affect in any way the rights and obligations of 
the plaintiffs to the defendants in the matter in question. 

That leads to the consideration of fhe Insurance Act” The contention on 
behalf of the appellants is thateunder s 44 of the Insurance Act there is a 
liability of the insurance company to pay. commission on renewal premia, 





even after the termination of employmeerft ‘of the insurance agents. In my opi- ` 


nion, this argument proceeds on an incorrect reading of the scheme of the 
Insurance Act. Section 2 defines, amongst other things, “an insurance 
agent.” It starte by describing such party as “an individual.” Considering 
the other terms defined in the definition seqfion, it isẹclear that “ individual ” 
and “person” are deliberately used tp indicate different entities in the Act. 
The next prevalent section is s. 40. In that section in the first part the Legis- 
lature has provided that six months after the commencement of the Act no in- 
surer shall be permitted to pay remuneration to any individual who was not 
an insurance agent or a pereon acting on behalf of an insurer who for the 
purposes of insurance buainesa employ? insurance agents. “ Insurance agent” 
being defined in s. 2, in the normal course, I think it is obligatory in constru- 
ing the later sections tò give the words “ insurance agent” the same meaning 
as given in the definition section, It is not disputed that in s. 40, sub-s. (1), 
the term “insurance agent” carries the meaning given in the’ definition 
section, Sub-section (2) prescribes .the limit of, remuneration which 
could be paid to the insurance agent. It is to be noticed that it does 
not prescribe any limit in the case of persons acting on behalf of an insurer 
who employs insurance agents and, to whom remuneration 4s to be paid 
also under sub. (1). Then comes sub-s, (3); which is clearly a saving 
clause. It saves from the operation of the section all contracts made between 
an insurer and an agent or a canvaseer in respect of the agent's or canvas- 
sers remuneration if the contract was before January,27, 1937, which, we 
are told, was the day when the, Bill was first published. Originally the sav- 
ing clause covered only the case of an insurance agent. It appears to have 
been realised shortly after the Act came into force that it would affect 
adversely various persons who did not tall under the definition of “ insurance 
agent” in the Act. By the amendment, therefore, in subetitytiomeof the 
words “an insurance agent” the following words were substituted: “any 
person, whether an insurance agent within the meaning of this Act or not.” 
In my opinion, this amendment is very significant for the present discussion. 
R 38. 
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. By that amendment the Legislature, applying its mind to the defects 


in the then existing scheme, put right one clear defect, namely, the adverse 
effect of s. 40 on contracts between persens who may not propose to take 
out licences after the coming into force of the Act. It, therefore, widened 
the circle so as to include not only an “ insurance agent” as defined by the 
Act, but also “any person” which would include an individual or an unin- 
corporated body or a limited company, and, whether such entity answered 
the definition of “insurance agent” as given in the Act or not. Contracts 
OF EY Pane ety ee ey eens ce provided they were made be- 
fore January 27, 1937. F 

Section 44, in my opinion, is also a saving section, The section provides 


l that when a contract exists between*ar insurer and an insurance agent, in 


which it is provided that the insurance agent shall not get commission on rene- 
wal premia after the termination of his employment as insurance agent, that 
portion of the contract will be inoperative, provided, as stated in the proviso, 
such agent had served such insurer continuflly and exclusively for at least 
ten years. Tt is significant that while s, 40, subs. (3), was amended by 


’ substituting ‘ ‘any person, whether ‘afi imsurance agent within the meaning of 


this Act or not,” for “an insurance agent”, no amendment was made in 
s. 44. In my opinion ‘this is important because at that time the Legislature 
had considered the case of parties whose contracts were liable to be adverse- 
ly affected by the Act which wa brought into force recently. It is difficult 
‘to believe that at that time thay had not before their mind s, 44. Secfion 44, 
therefore, must be construed according te, the ordinary recognized manner of 
construction of a statute and the words. “an insurance agent”, under the 
circumstances, must mean “an insurance agent” as deined by Mey Ac. 

Even if an extended meaning is given to tbe term “ insurance agent’ 

my opinion, the plaintiffa do not answer that description, a eee 
pointed chief agente. Their normal function, therefore, was to appoipt sub- 
agents who would canvass business, The scheme under which they were 
appointed shows that, although they were given thirty per cent. on the first 
premia and seven and a half per cent. on renewals, it is stated 
that. out of these, when sub-agentg. were employed, twenty-five per cent. 
and five per cent. respectively should he the minimum commission paid to 
them. It was argued on behalf of the appellants that they were not oblig- 
ed to employ sub-agents, and if they only employed a staff who went out and 
canvassed business, they were insurance agents. J am not concerned with 
a Hypothetical case. In this case the evidence shows that even when they 
themselves sgcured business, the plaintiffs nominated sub-agents to whom 
the commission. provgled for sub-agents was paid. The contention that s. 44 
includes the plaintiffs, in my opinion, is wrong also because it assumes the 
existence of a contract petween an insurer and an insurance agent. By tak- 
ing licences only in their names, I do not see how the plaintiffs, without the 
consent of the defendants, can bring about a contract between an insurer and 
‘an inswweagg_agent as defined by the Act. It is not shown that after obtain- 
ing the licences they bad entered into any contracts with the defendants. It 
is possible that after the Act came into force the defendants may’ not want 
to employ the plaintiffs as their (licensed) insurance agents as defined by 
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the Act, The other difficulty I fed is thin If the term “insurance agent” 
is given a wider meaning, would the expression “ insurance agent” cover the 
sub-agent and also the chief agent, when a distinction between insurance agents 
and persons occupying the position of chief agents like the plaintiffs is clearly 
found in s. 40 of the Insurance Act? In my opinion s. 44 has to be read 
as a counterpart of s. 40. Becattse the Legislature restricted the right of an 
insurance agent to receive commission up to the percentage prescribed by 8. 
40, it provided by s. 44 that notwithstanding a contract to the contrary the 
insurance agent should continue to receive commission on renewal premia — 
after the termination of his ecfkloyment provided he had continuously and , 
exclusively served the insurer for ten years. Similarly because under s.-40 
the right to receive commission of perepns like chief agents was not limited, 
their contracts required no protection and their rights were left to be govern- 
ed by the terms of their contract. It must be remembered that sanctity of 
contract between adults is a fundamenfal principle of law, and when Legisla- 
ture interferes with the contract of parties, the extent of such interference 
roust be strictly limited to the words used in the section. The Court must 
be always slow and reluctant to give any extended meaning tg words used 
in sugh section, particularly when the attempt is to include parties whose 
contracts are not very clearly covered by the section.e I think there is con- 
siderable force in the contention urged on behalf of the respondents that 
8. 44 contemplates only agreements made after {he qpming into force of this 
Act, aad all agreements made prior theretd gre saved [only] to the extent 
provided under s. 40, sub-s. (3). 

It was argued on behalf of the appellants that in giving notice it was stat- 
ed that the agency shall terminate “as from January 1, 1940,” and, therefore, 
thd same came to an end after January 1, 1940, and was operative on that 
date. It was further’ contended that 4s licences’ were obtained by the two 
appellants on January 1, 1940, they were entitled to the benefit of s. 44. 
In my opinion, the appellants do not come within the expression “ insurance 
agent” and I do not think this contention is sound also. In my opinion, 
therefore, s. 44 does not confer any right on the appellants, and they are not 
entitled to commission on renewal premia as claimed by them. 

The last question is in respect of ¿he notice to be given tp the appellants. 
Under s. 205 of the Indian Contract Act, where an agent is employed for a 
fixed period, the law provides for the consequences of not keêping him for 
the period. Section 206 provides for giving reasônable notice in case of all 
employments, and it depends on the particular nature of business to deter- 
mine what is reasonable notice. In the present case the leameal Judge had 
before him the nature of the work dane by the plaiptiffs and their pre- 
deceseors, the time, money and,energy devoted by them in that work, and 
- an estimate of the expenses incurred for earning their own remuneration. 
Plaintiff No. 2 gave evidence on the point and no evidence was led against 
that. He also considered the nature of the work of the chief agents. The 
difficulty of the Court in a matter of this sort is considerable. gpa -as there 
ig no reported decision in which a chief agents employment is terminated, 
there is no guidance from judicial decisions. Cases of editors of newspapers, 
in my opinion, stand on a different footing. In tbose cases it is the indivi- 
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©. C. J. dual, with his personal equipment, who out of one office and has to 
143 find employment in another. A chief agent’s position is materially different. 
~~~ He has got to create an organization which gives him the benefit of his work. 
PRT Having regard to these considerations, which all appear to have been 
y taken into account by the learned trial Judge, there appears no reason to 
OeeNTAaL differ from his conclusion, and, therelore, fa my opinion, on that point the 
GOVERN- contention of the appellants, as also of the respondents on their cross-objec- 
MENT tions, fails. ` 3 
On the footing that two years’ notice is proper, it has not been argued 
* Assurance before us that the damages have not Been rly calculated, or that there 
Co,, Ltd. was any error in arriving at the amount awarded by the trial Court, 
= The result, therefore, is that the apogal fails and the cross-objections also 
Eemia]. fail. Both of them are dismissed with coste. 
ry e 
Attorneys for appellants: Little & Co. 
Attorneys for respondents: (Ardesir, Hofmusji, Dinshaw & Co. 
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.' Appeal dismissed. 


[On appeal from the Chief Court of Oudh at Lucknow.) 
e . S Present : y 
LORD ATKIN, LORD THANKERTON, LORD CLAUSON, SIR GEORGE RANKIN 
e AND SR MADHAVAN NAR. 


as NAWAB HUMAYUN BEGAM 
ey ` v. 
Feirusry 24, NAWAB SHAH MOHAMMAD KHAN. 


Specific Relief Act (I of 1877), Sec. 42, proviso—' Further relief” mentioned in 
proviso whether against defendant against whom declaration is sowght—Claim 
for declaration against kusband and banks holding money on fixed deposii— 
Amount of depogt mot due on date of swit—Submission by banks, after expiry 
of deposit receipts, to pay to whosoever the Court should decide—Banks dis- 
charged from suit—Whether pleintiff entitled to declaration against husband. 

The “ further relief” mentioned in the proviso to s. 42 of the Specific Relief 
Act, 1877,ermust be “ further relief” agajnat the defendant himself against whom 
the declaration is sought? 

The plaintiff sued her husband find two banks (with whom money had been 
deposited, on, fixed deposit receipt) for a declaration that certain sums of money 
which were held by the banks on deposit receipt were her property and not her 

$ husband’s, When the plaintiff issued her plaint the amount of the fixed depoait 
receipt had not become due ; but when it Became due, the banks submitted to , 
pay to whomsoever the Court should decide had the title, and they were there- 
upon discharged from the suit. The action then proceeded against the husband. 
On the question whether the plaintiff was entitled under s. 42 of the Specific Re- 
lie Act,.1877, to the declaration asked :— 

Held, that the banks having been discharged from the suit, the plaintiff was 
entitled ta the declaration claimed by her, and that there was no other relief 
which she could properly claim against her husband. 
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THE facts are stated in the jud i P.C. 

SP Thomas Sirenin. Cuil A C Pe ee domaine 1943 

C. S. Rewcastle K. C. and W. Wallach, for the respondents. Sea 
HUMAYUN 


Lord ATKIN. This is an appeal from a decree from the Chief Court of Baga 
Oudh, which had reversed the decree of the Subordinate Judge of Lucknow, v. 
who had made a decree in favour of the plaintiff, the present appellant. MOHAMMAD 

The claim was contained in a suit which was commenced—and the date is 
for some purposes important—on September”15, 1934. It was a cas in which, 
as originally framed, the plaintiff insțituted a suit against her husband, his 
aon, defendant No. 2, and two banks in India with whom money had 
been deposited on fixed deposit receipt, and the claim was brought by the lady 
for a declaration that certain sums of money which were held by the banks 
on deposit receipt were ber property and not her husband's. 

The facts appear to be tht the lady “vas married in 1928 to the defendant, 
end in 1929 she had handed certain money—the only sum which their Lord- 
shipe need trouble with at present is a sum of Rs. 99,000—which belonged to 
her, to her husband to be put on depgsit in the bank in their joint names. 
The lady is a pardanaskin lady and illiterate, except that she can write 
and read elementary Urdu. At different times the husband Had transferred 
the money from the joint account in the name of himself and his wife into, 
in some cases, his own name, and in other cqges into the joint names of hith- 
self ang his son; and at the time that the ‘suit was brought, by a series of 
different renewals of the deposit receipts, a substantial amount, which probab- 
ly by this time bad grown to a lakh; was in the name bf the husband and his 
son on a deposit receipt which expired on October 1, 1934. 

The lady made the banks As well as the husband and the een detendants to 
the suit. Certain defences were put up, one being that the money never waa 
the plaintiff's at all; and, secondly, a somewhat inconsistent defence, that: 
she had given the money to her husband. However, both those defences were 
held by both Courts to be bad, and their Lordships are not concerned with 
them ; they have not been contested here, there being concurrent findings on 
those important questions of fact. Therefore, the positiort would seem to be 
that the lady was entitled to say, when aff issued her ptaint, that these sums 
of money which then stood in the bank were hers. It is to be remembered 
that at this time the amount on the contract, if she was at all bound by the 
contract, was not due, because the tibe had not fully expired. 

There ia only one further fact that need be mentioned, which is that in 
order to manage her affairs she had given to*her husband a powef-of-attomey 
with full authority to act for her and in her name, 

The Subordinate Judge, having come to the findings Tnentioned, held the 
lady was entitled to the declaration claimed and decreed accordingly. 

In the Chief Court the point was made, as indeed ‘had been made before 
the Subordinate Judge, that under s8. 42 of the Soecific Relief Act the lady was 
not entitled to the declaration that she asked. Section 42 is quite plain that 
any person entitled to any right to any property 

“may institute a suit against any person denying or interested to deny, his title 
to such character or right, and the Court may in its discretion make therein a dec- 
laration that he is so entitled, and the plaintiff need not in such suit ask for pny 


` 
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P.C, further relief. Provided that no Court make any such declaration where the 
1943 plaintiff being able to seek further telief than a mere declaration of title, omits to 


oye! do 80.” » 


HOMAYUN The Chief Court held that the lady was entitled to ask for other relief and, 
j D therefore, she could not merely get ber declaration of title. No doubt, as has 
MOHAMMAD been suggested, at any rate, one of the*reasdns for the proviso is to protect 

KHAN the revenue from having a suit brought without the proper ad valorem stamp 
Lord Atkin “© Paving been paid. ‘The stamp of a declaration is a nominal stamp fee, 
ae ae Whereas if other relief had been claimed it d have been ad valorem. 

It appears to their Lordships that in this case the plaintiff was clearly en- 
titled to the declaration that she asked for and that she was not able to ask 
for any other relief. Se 

Soon after the suit was brought, but after the period at which the fixed 
deposit had expired, in other words, in December, 1934, on an application 
made before the Subordinate Judge, the banks submitted to pay to whomso- 
ever the Court should decide had the title and thereupon they were discharg- 
ed from the suit. Their Lordships go not stay to comment upon that, except 
possibly to gay that it is not quite cleat that that was the right course to take 
in a case where a declaration was claimed. It might well have been thought 
fit to allow the banks to remain in the suit for the purpose of being bound by 
the declaration that was sought, but they have in fact been dismissed from 
the suit, and the action*then*proseeded against the present defendant who may 
be treated for practical purpotts as being the busband—the minor eon for this 
purpose does not count. ** 

In those circumstancea it seems to their Lordships that the lady was en- 
titled to a declaration against the husband and:there was no other relief she 
could properly claim agaiast him ; jndeed, once the banks had been treated 
as out of the case, which their Lordships think is the right way of treating it 
for this purpose, it is conceded, quite rightly by counsel for the respon- 
dente, that there was no other relief which could be claimed against the hus- 
band, The money was in the banks and at the disposal of the plaintiff, and 
it would have been, impossible to make any other claim against the husband 
except for a declaration that the ntoney in the bank, was moaey which the 
plaintiff was entitled to have paid out to her. 

In those circumstances, it appears to their Lordships that the decision of 
the Chief Court has ignoged the true position, and that they ought to have 
dealt with the matter as though the respondent was the sole defendant and 
on that focting to have given the lady the declaration that she asked for. 

It may HÈ desirable, however, to add a word or two about the position sup- 
> posing the case wali to be treated as one in which the banks had remained ` 

parties to the suit and whether relief could be asked against them. Upon 
that, all that is necesamry to say is that any such claim would have involved 
what might have been a very difficult cause of action against the hank» at that 
time. __ What is suggested is that the lady could have sued the banks straight 
away for the recovery of the money ; but in fact the banks would no doubt 
have said : 

ARN RET Te Ne E A E eed eee 
authority under a power-of-attorney to act for his wife; he had obviously ostensible 
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authority and probably actual authority and we cannot be bound to pay the money P.C. 
until the time fixed for the deposit has expire¢ because the lady, in those circum- 1943 
stances, would be bound by the terms of the deposit.” one’ 
It seems to their Lordships impossible to suppose the lady in those circum- HUMAYUN 
stances would have been bound to claim relief against the banks for imme- ' BEGAM 
diate payment of the money. TÉat.is an argument which has been used be- youaumap 
fore their Lordships. But it appears to be umnecessary to decide that matter. KHAN 
because it is quite sufficient for their Lordghips to determine the matter on ——- 
the position, as in fact it is an ee T E 
namely, that the banks were od longMr there, they having been dismissed. ~  ~ 
Therefore, the proviso ia quite irrelevant in so far as it relates to poasible 

relief claimed against the defendants» dt is well-settled that the “ other re- 

lief” mentioned in the proviso must be “other relief ” against the defendant 
himself against whom the dgclaration ig sought; and the banks have ceased to 

be defendants. 

For these reasons it appears totheir Lordships that this is a very plain case 

of the lady being entitled to a declaration in respect of property of which 
otherwise she would have been depriwed? “She seems to have been properly 

adviseg to claim the relief which she did claim and in their Lordships’ opi- 

nion it ought to be granted. 

In the result, therefore, their Lordships have come to the conclusion that 

this appeal should be allowed, the deeree of {fe Ghief Court set aside and the 

decree ðf the Subordinate Judge restorpd. Their Lordahips will humbly ad- 

vise His Majesty accordingty. : 

The respondent must pay the costs in the Chief Court and of this appeal, 


' 2 Appeal allowed. 
Solicitors for appellant: Barrow Rogers & Newll. 
Solicitors for respondents: Hy. S. L. Polak & Co. 


[On appeal from the High Court of Judicature at Patna. 


Present : 


LORD ATKIN, LORD RUSSELL oF KSLLOWEN, LORD PORTER AND 
SR GEORGE RANKIN. 


BHAGBATI DEI o 1943 
3: à comuna 
MURALIDHAR SAHU. February <3; 


am Council—Discretion of Courts—Judges in "India exercising difcrétion in mal- 
ter peculiarly within their knowledge and experience—tnterference by Privy Cow- - 
cil when justified—Practice. e 
e Where the Courts in India have exercised their discretion in a particular way 
in a matter which is peculiarly within the knowledge and experience of the 
Judges in India, it would take avery sfrong case for the Privy Council to re- 
verse a discretion which has been so exercised. za 


THE facts are set forth in the judgment. 
W. Wallach, for the appellanta. 
No appearance for the respondent. = 
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P.C Lorp ATKIN. This is an appeal froth the decision of the High Court, 
1943 Patna, affirming a decision.of the District Judge, Cuttack, allowing an appli- 
ae cation by a relative of the minor son of*the first appellant and the ‘second 

p Da appellant for the appointment of a guardian of the property of the minor 
’. son of the first appellant. 

MURALDHAR The position arose in this way: Up to 1919 there was a joint Hindu 
SAHU family consisting of the branches of three brothers Bhaban, Gouranga’s son 
Tent Muralidhar, the applicant in thie case, and Khetrabasi. They had some con- 

% siderable semindari properties, and they alegpcarried on a money-lending bu- 

SUES. a 

In the year 1918 Muralidhar, who was the nephew of the other two mem- 
bers of the family, applied for and ofsteined a partition. It is significant that 
the partition proceedings continued between all three members of the family as 
late as the year 1926. It is said, hewever, on ¢he present application that 
Bhaban and Khetrabasi, the two brothers, within a few months, in 1919, agreed 
again to unite ; and from that time, it is sald, they became a joint undivided 
family. It is said that in those gigcumstances if in fact they were a joint 
family there’is no jurisdiction to appdint a guardian of the property of the 
minor son of one of the members of the family. Therefore three qutstions 
arise in this case: First, was there a uniting of the family in 1919? Second- 
ly, if there was, can a guardian be appointed of the property of that minor ? 
Thirdly, if there was nð unifing then waa the applicant right in asking for and 
obtaining an order for the apflointment of a guardian of the property of the 
minor son, other thanethe mother herse ? 

On the first point, the learned District Judge did not pass an opinion, but 
he held that the property had passed to the mixor son by inheritance even if 
there had been a uniting and that he had jurisdiction, therefore, to consider 
the question of a guardian, and he appointed not the applicant who had ori- 
ginally asked to be appointed guardian of the property, but an independent 
fawyer as manager of the property. The property is one of very consider- 
able extent. Its value has been estimated by different people at something 
between four and dourteen lac of rupees. 

On appeal the leamed Judges webt very carefully into the evidence of the 
uniting of these two brothers, and in æ judgment in which they revived the 
whole of the evidence, which is largely documentary, they came to the con- 
clusion that it was not proved that theré had been in tbe year 1919, or at all, 
any such uniting ae has been alleged. 

It is unnecessary to add that it requires very cogent evidence to satisfy the 
burden of establishing that by agreement between the parties they have succeed- 

°° edin so altering thir status as to bring themselves within all the rights and 

obligations that follow from the creation ofa joint undivided Hindu family, 
and the learned Judge&, considering the whole of the evidence, have corte to 
the conclusion that the respondents to the application did not make out their 
aos ete ely, 

* There is no necessity, as it appears to their Lordships, to consider all the 
evidence once more. It is sufficient to say that their Lordships are complete- 
ly satisfied with the review of the evidence made by the learned Judges and 
acospt and agree with their decision. In particular, perhaps it may be point- 
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ed out that this partition between two brothers and the son of the third P.C. 
brother continued for about six or seven yéare after the alleged uniting, and 163 
it seems very improbable, to say the least of it, that the brothers, once they See 
were united, would allow the partition proceedings to go on so as to separate no 
between themselves their own property which, upon the footing now put for- o 
ward, had become joint. That is oaly one of the many circumstances in the MURALIDHAR 
case. Undoubtedly if the uniting was not proved there was jurisdiction SAHU 
to appoint a guardian of the property of tke t Lord Atkin 

The principal matter to be idered in these cases is the welfare of the ~ __ 
infant, but no doubt the mother ‘has a®strong claim to be appointed the guar- 
dian both of the person and of the property, and her claims ought not to be 
disregarded except on good grounds. e » 

The Judges of the High Court, as their Lordships think, very properly ap- rae 
pointed the mother to be the guardian of thé person of the infant, therein 
reversing the decision of the District Judge, but otherwise upheld his decision - 
as to the appointment of a guard#an of the property. When the circumstances 
are considered, when it is remembered that this is a very large property, that it 
apparently comprises not only seminderi® properties but also a money-lending 
businegs, that the lady herself is a pardanaskin lady, who is illiterate and 
can neither read nor write, and when one has to add*the fact that she has 
been a party to proceedings which sought to say that the infant had no pri- 
vate property of his own but had only property jeintly with the second appel- 
lant, thre seems to be every reason fqr the Ceurt exercising its discretion as 
it did. Their Lordships think it prokably would be suffcient to say that where 
the Courts have exercised their discretion in a particular way in a matter 
which is peculiarly within the knowledge and experience of the Judges in 
India, it would take a very strong case indeed for their Lordships to reverse a 
discretion whichhas been so exercised. For these reasons their Lordships are 
of opinion that this appeal must be dismissed, and they will humbly so advise 
His Majesty. i 

As the respondents have not appeared at their Lordships’ bar, there will be 
no order respecting coats. The second question which was, decided before the 
District Judge, on the view taken by tha High Court accepted by their 
Lordships, does not arise. The question as to what is the position when 
there has been a uniting, whether or not the shares of the respective members 
pase by survivorship or by inheritance, is very important, but if becomes ir- 
relevant in the view that their Lordshipe have taken. 


Appe® dismissed. 


Solicitors for appellant: W. W. Box & Co. 
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[On appeal from the High CourtFof Judicature at Nagpur.| 


"Present : 


LORD ATKIN, LORD RUSSELL, LORD PORTER, Sir GEORGE RANKIN AND 
SR MADHAYAN NAR. 


GOVIND PRASAD 
y. 
BAWANKUMAR. 
Indian Limitation Act (IX of 1908), gi. IYK5)—"In accordance with law”, 
interpretation of—Civil Procedure Code (Act V of 1908), O. XXI, rr. 14, 13— 

Provincial Insolvency Act (V of 1920), Sec. 78(2)—Limitation—Exclusion of 
time—"Provable”"—" Proved under thi Act”-—" Proof *—Interpretation wade 
insolvency law, š 

Under the terms of art. 182, d. (5), of the Indian Limitation Act, 1908, 
the previous application for execution of a decree to be effective for the purpose 
of saving the bar of limitation, must be one “made in accordance with law” : 
otherwise, the date of the final order passed on it cannot constitute a fresh 
starting poimt of limitation. Thè evogds “in accordance with law” mean in 
accordance with the law relating to execution of decrees. 

The provision in O. XXI, r. 14, of the Civil Procedure Code, 1908, enabling 
the Court to require the applicant for execution of a decree to produce certain 

* certified extracts from the regigter of the Collector's office, is permissive unlike 
that in r. 13 which if mandatow. . 

The opening words-of s. “35 of the Provincial Insolvency Act, 1920, vix. 
“Where in the opinien of the Court a Sebtor ought not to have been adjudged 
insolvent ” are wide enough to include an annulment resulting from the setting 
aside of the adjudication order by an appellate Court. Hence, the words “ an- 
nulled under this Act” jn a 78(2) include such an annudment. Therefore, & 
person applying for execution of his Yecree is entitled under the latter section to 
exclude from the period of limitation for making the application “the period 
from the date of the order of adjudication to the date of the order of annul- 
ment” in a case like the above. 

To avoid the operation of the proviso to s. 78(2), two conditions must be 
satisfied : viz. (3B) there must be a debt “provable” and (2) that debt must 
have been “ provedeunder this Act?” The second condition does not mean that a 
debt can be said to be proved under tle Act only if it is accepted or admitted 
by the Court. 

The terms “provable” and “proof% are words of technical import in the 
language of the law of insolvency, A creditor proves his debt when he lodges 

- a proof in the mode prescribed -by the statute, i.e. by fulfilling tne requirements 
laid dowdl im a. 49 of the Act; and when he haa done that he has proved his 
debt within the neeaning of the proviso to s 78(2). Under a. 33 of the Act the 
proof ao tendered may be accepted or rejected by the Court, or it may require 
further evidence. If the effect of an adjudication is to prevem the creditors. 
from taking proceedings in the ordinary Courts of law for the realisation of 
their debts, it is only just to exchfde from the period of limitation the space 
of time that elapees between adjudication and its annulment. 


` Tae facts appear sufficiently from the judgment. 


Sir Alfred E. Wort, for the appellants. 
C, S. Rewcastle K. C. and J. M. Parikh, for the respondent. 
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SiR MADHAVAN Nair. ‘This is dh appeal from an order of the High Court 
of Judicature at Nagpur dated November 1f, 1938, confirming an order of the 
Court of the Additional District Jadge, Raipur, dated August 20, 1936. 

The appeal arises out of an execution proceeding, and the question for 
determination is whether. the application made by the decree-hoider for the 
execution of a decree which he had ebtained against the appellants before the 
Board-—the judgment-debtora—is barred by time. Both Courts in India have 
held that it is not barred. ry 

The material facts are as follgwe :— —- One Madanlal Sao, the father of the 
respondent, obtained a decree against the appellants on February 1, 1932, in 
the Court of the Additional District Judge, Raipur, for Rs. 32,185-5-3 with 
interest and costs. Before judgment fe had the immovable properties of 
the appellants attached under the Civil Procedure Code, On June 27, 1932, 
which was within the period of three ypars prescribed by the Indian Limita- 
tion Act, Madanlal Sao applied for execution of his decree by the sale of the 
villages which had already been*attached. On July 5, the Court registered 
the application, making the following ordey :— 

“ Application is corrected. It is repofted to be correct. It be tegistered In 
this cyse the judgment-debtor'd seven villages have been attached by the decree- 
holder before judgment, and he prays for the issue of ‘C4 form to the Collector. 
The decree-holder should file copies of mutation registers and decrees by August 13, 
1992, and ‘C? form be prepered and put up on ġugust 20, 1982.” 

The order to obtain copies of the mutatioa register? was apparently passed 
under Ò. XXI, r. 14, Civil Procedure Code, which provides that, 

“Where an application is made for the attachment of amy land which is regis- 
tered in the office of the Collector, the Court may require the applicant to produce 
a certified extract from the register of such office specifying the persons registered 
as proprietors of, or as possessing any transferable interest in, the land or its reve- 
nue, or as liable tp pay revenue for the lant, and the’ shares of the registered pro- 
prietors.” 

The time for filing these copies was extended from time to time till Nov- 
ember 5, 1932, when the Court passed the following order :— 

“Decree-holder absent. Time 4-8 p.m. No copies filed as it is understood that 
the judgment-debtor has been adjudged insolvent. Dismissed for default.” 

While the execution was pending, on Jaly 5, 1932, the Additional Subor- 
dinate Judge, Raipur, adjudged the* appellants imsolvents; on August 19, 
1932, Madanlal, the decree-holder, put in a claim in the Insolvency Court sup- 
ported by an affidavit giving the particulars of his debt as required by s. 49 
of the Provincial Insolvency Act, which ip as follows :— 

Section 49. (1) A debt may be proved underethis Act by delivering, or sending 
by post in a registered letter, to the Court an affidavit verifying the ; 

(2) The affidavit shall contain or refer to a statement of@account showing the 
particulars of the debt, and shall specify the vouchers (if any) by which the same 
can be substantiated. The Court may at any time call for the production of the 
vouchers, 

On August 20, a list of debts was prepared in which Madanlal'’s name was 
entered as a creditor. 

On September 10, 1932, the Additional’ Subordinate Judge passed the’ 
tollowitig CEOS = 

Ue ie N ETES Hagi Wali Mohammad, Madan Lal Sao, 
Ambelal Ranchason and Kampta Pramd are suspended from the Schedule, sisce 
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the Receiver alleges that they are not fully"binding on bim , they must therefore 


prove on what grounds they got their decrees.” 

On February 28, 1934, the adjudication of the insolventa was set aside by 
the appellate Court. 

On July 23, 1935, the decree-holder, whp has since died and is now re- 
presented by his son the respondent, presented the second application for the 
execution of his decree, which has given rise to this appeal. 

Inasmuch as the above application was not filed within threc years of the 
decree, as required by the Indian Limitatigg Act, it was prima facie time- 
barred; but, the respondent claimed exemption from limitation on two 
grounds, either of which if accepted would suffice to secure him such exemp- 
tion. These grounds, and the contefftien of the appellants with reference to 
each, may be summarised as follows :—(1), That the previous application 
dated June 27, 1932, was a step-in-gid of exeoution “made in ‘accordance 
with law” within the meaning of art. 182 (5), col. 3, of the Indian Limitation 
Act—Act IX of 1908, as amended by Act’ IX of 1927—and the period of 
three years began to run from November 5, the date of the “final order 
thereon.” Article 182 (5) prescribes the time for the execution of a decree 
or order of any civil Court not provided for by art. 183 or by s. 48 eof the 
Code of Civil Procedure, 1908—namely, three years (where the application 
next hereinafter has been made) from the date of the final order passed on 
an application made ineaccofdarige with law to the proper Court for execution 
or to take a step-in-aid of efecutioneof the decree or order. To this, the 
appellants replied thatesince the decree-holder had’ failed to furnish copies of 
the mutation register of the attached villages as required by the Court under 
O. XXI, r. 14, Civil Procedure Code, the application was not one “ made 
in accordance with law”, and it did not therefore give him a fresh starting 
point for the limitation period of three years. (2) That, inasmuch as the 
adjudication of the insolvents had been set aside on appeal, he was entitled 
under s. 78 (2) of the Provincial Insolvency Act (V of 1920), in computing 
the period of limitation prescribed for his application for execution, to exclude 
the period from the date of the order of adjudication to the date when that 
order was set aside by the Appellate Court. Section 78 (2) of the Provin- 
cial necivency: Act 8p eat a8 Ths materal 1 ia) Hie iollow ne: Bane r-i 

“Where an order of adjudication has been annulled under this Act, in comput- 
ing the period of limitation prescribed for any suit or application for the execution 
of a decree.... which might*have been brought or made but for the making of an 
order of adjydication under this Act, %the period from the date of the order of ad- 
judication to,the date of the order*of annulment shall be excluded : 

Provided nothing in this section shall apply to a suit or application in rea 
pect of a debt provale but not proved under this Act.” 

To this, the appellants replied that theeannulment in this case was not 
made “under the Act?’ within the meaning of s. 78 (2), and, further, even 
if it was 90 made, the debt due to the decree-holder was not “ proved” under 
the Act ; and therefore 6. 78 (2) was inapplicable. Both! Courts upheld the 
eontentions of the respondent, and held that the execution application was 
not time-barred. 

Toer Lontiatiipa Gill now oer Ae ois armies a da ac: 

U is clear, both from the Code itself and from the provisions of the Indian 
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Limitation Act, that the Legisla contemplated that there might be a suc- 
cession of applications for execution. [See Thakur Pershad v. Sheikh Fakir- 
ullck*]. Under the Act, the first application for the execution of a decree must 
be made within three years from the date of the decree, and successive 
applications must be made within three years from the date of the final 
order passed on an application made in accordance with law, to the proper 
Court for execution or to take some step-in-aid of the execution of the decree 
or order [see art. 182(5) ]. Aknast Reig pected (iat ander tie: ce 0! 
the clause the previous application to be effective must be one ‘ ‘made in ac- 
cordance with law ”; otherwise, fhe dafe of the final order passed on it cannot 
constitute a fresh starting point of limitation. On the first contention, ‘the 
question for determination is whethes the previgus application made on June 
27, 1932, and dismissed on November 5, 1932, was one made “in accordance 
with law” within the meanjng of art. 182 (5) of the Indian Limitation Act. 
It is well-settled that the words “in accordance with law” mean in accor- 
dance with the law relating to the execution of the decrees. In support of 
their argument that the application is ane not in accordance with law, reliance 
‘ig placed by the appellants on O. X%l, ‘it. 14 and 17, Civil Procedure Code. 
A few of the relevant provisions of O. XXI, relating to application for execu- 
tion may be briefly noticed. Order XXI, r. 11(2), specifies the particulars 
which a written application for execution should contain. Rule 12 is inap- 
plicable to the present case, as it deals with ‘movable property. Rule 13 dec- 
lares that an application for attachment of immovable property should con- 
tain a description of the property, sufficient to identify the same by boundaries, 
etc., and a specification of the judgment-debtor’s interest in such property. Rule 
14, already quoted, states that the Court “may require the applicant to pro- 
duce certified extracts from the Collector's register in certain cases.” Rule 17 
as amended by’ the High Court of Nagpur, so far as it 18 material, is as follows : 

(1) “On recetving an application for the erecuwon of a decree ag provided by 
r. 11, subr. (2), the Court shall ascertain whether such of the requirements of 
tr. 11 to 14 as may be applicable to the case have been complied with, and if 
they have not been complied with, the Court may allow the defect to be remedied 
then and there, or may fix a time within which it should be,remedied and in case 
ee ruch tinge the Court may reject 
the application.” 

Tests comma momi fiat tattle Gane, hare wae alt atadian before 
judgment and that there was no need for a further attachment of the property 
before sale ; and all that the applicant was seeking’ for by his execution appli- 
cation was to get it sold through the Cdllector. The fact that ,the property 
had been attached before judgment was specifically mentioned #2 column 10 
of the execution application headed “Mode in which ghe assistance of the 
Court is required.” It was also,mentioned therein that “the schedule of the 
property is filed in the suit.” Further, after some corrections had been made 
the application was reported to be correct and was registered. The Court 
may well have abstained from requiring’ the applicant to produce the certified 
extracts and proceeded with the execution of the decree seeing that the pro- 
perty had been under attachment and the necessary particulars about it were 
already known. However, though the application was correct in form and 

1 (1894) LR 22 L A, 44, 
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was admitted, it thought that the certifie#fextracts would be helpful, probably, 
for a further clarification of the details. It will be noticed that the provision 
in r. 14 is permissive unlike that in r. 18 which is mandatory. Under the 
old provision—see s. 238 of the Code of 1882— it was necessary when an ap- 
plication was made for the attachment of land registered in the Collector’s 
office that it ahould be accompanied by a certified extract from the register of 
such office, whereas, under the present rule, the Court may at its discretion 
require the applicant to produce the required extract. The copiea might have 
been filed had it not been for the insolvency of the appellants. In the cir- 
cumstances, their Lordshipe are not freparéd to hold that the order made 
by*the Court dismissing the application would render it one not “made in 
accordance with law.” It follows that the application, dated July 23, 1935, 
which has given rise to this appeal being within three years from November 
5, 1932, the date of the final order on the previgus application, is not time- 
barred. This ground by itself is sufficient to dispose of this appeal. 

The next question is whether in computing the period of limitation the 1es- 
pondent is entitled to exclude the period between the adjudication of the ap- 
pellants as igsolvents and the setting aside of that adjudication by the Ap- 
pellate Court. It is conceded that if s. 78 (2): is applicable, then the respon- 
dent’s application would be in time. But, the learned counsel for the appel- 
lants, stresaing the words “under the Act” which follow the word “ annul- 
led” in the section seeks to <irafy a distinction between annulment under the 
express provisions of the Acfeand the annulment resulting from the setting 
aside of the adjudication by the AppeHate Court. The latter clase of an- 
nulments, acvording to him, will not fall within the meaning of the words 
“annulled under this Act” used in s 78(2). No authority was cited 
in support of this contention, but the learned counsel drew their Lord- 
ships’ attention to a 35 of the Act which follows the sub-title “ annul- 
ment of adjudication.” Their Lordships are unable to see any force in the 
argument. The opening words of the section “where in the opinion of the 
Codrt a debtor ought not to have been adjudged insolvent ” are wide enough 
to include an annulment resulting from the eetting aside of adjudication by 
the Appellate Court. In their Lordships’ view, the words “anmuled under 
this Act” in s. 78 (2$ would include an, annulment resulting from the setting 
aside of the adjudication by the Appellate Court, as in the present case. 

The next Branch of the argument has,reference to the proviso to 8 78 (2) ° 
which declares that the pfivilege of exemption from limitation conferred by 
the section will not apply “ in respect of a debt provable but not proved.” To 
avoid the operation of the proviso, two conditions have to be satisfied, viz. 
(1) There must beea debt “provable” and (2) that debt must have been 
“proved under this Act.” That the debt ia the present case is “ provable” 
is not disputed. How js the debt to be “ proved” under the Act is the ques- 
tion ? The learned counsel answers that the debt can be said to be “ proved” 
only if the proof has been accepted by the Court. He goes further, and says 


_ that in this case the proof has been definitely rejected by the Court. In support 


of the latter statement attention was drawn to the order of the Court dated 
September 10, 1932, wherein it was stated that Madan Lal is“ suspended” from 
the schedule along with two others, since the Receiver alleges that the debts 


VOL. XLYI.]! THE ~T LAW RẸPORTER. 


are not fully binding on him they must therefore prove how they got 
their decrees. It is clear to their Lordships that this order does not mean 
that Madan Lal’s claims were either finally rejected or that he was finally 
excluded from the schedule in the insolvency proceedings. It is also clear 
that the order is not one which can be taken in appeal. The word “ suspend- 
ed” used in the order can have’ną special significance, and it is not used in 
the Act anywhere in connection with this stage of the proceedings in insol- 
vency. It imports that no decision to accept or reject the proof has been come 
to—in other worda, that the Court has not yet discharged its duty to frame 
the schedule referred to in s. 33 of the Act. The question rémains, has the debt 
been “proved.” Section 49 provides the mode of proof under the Act’ It 
is not denied that the requirements of. that section have been complied with 
by the respondent. Their Lordships have been shown no authority in sup- 
port of the proposition that a debt can be said to be proved under the Act 
only if it is accepted or admitted by *the Court. “ Prévable” and “ proof” 
are words of technical import in the language of the law of insolvency. A 
creditor proves his debt when he lodges a proof in the mode prescribed by 
' the Statute, Le by fulfilling the requirérénts laid down in s. 49 of the Act; 
and hen he has done that, he has proved hie debt within the meaning of 
the proviso to s. 78 (2). Under s. 33 of the Act, the proof so tendered may 
be accepted or rejected by the Court, or it may require further evidence—as 
ander the rules of the English bankruptcy*law If, the effect of an adjudi- 
cation’ is to prevent the creditore frpm tdking proceedings in the ordinary 
Courts of law, for the realisation of their. debts, it, is only just to exclude 
from the period of limitation the space of time that elapses between adjudica- 
tion and its annulment. This is the just privilege accorded to the creditors 
under 8. 78 (2) of the Act. If the meaning sought to be put upon the word 
“ proved” by the learned counsel is advepted, it'is easy to see that the prin- 
ciple underlying the exemption thus granted may often be frustrated. Thus, 
28 pointed out by the learned Chief Justice, in a case where thére has been 
an adjudication which would prevent a creditor from following his remedy in 
a Court to realise his debt, he lodges proof of his daim as required by the 
statute, proof which may be assumed yill be accepted”by the Cort, if the 
adjudication is annulled before auch, acceptance, as may well happen, the cre- 
ditor would lose his debt altogether. Their Lordships cannot accept an inter- 
pretation of the word “ proved” inthe proviso which will lead to such a re- 
sult. They hold Agreeing with the High Couft that the respondent has 
“proved” his debt and that his application for execution is ngt time-barred 
under s. 78 (2) of the Provincial Insolvency Act also. In, tkjs connection, 
teference may be made to the decision in Lakshmi Rai v. Rukmaji Rao}, 
where it was held that n 

“A debt ‘proved’ under the Provincial Insolvency Act _.in tbe proviso to section 


78 (2) means a debt in respect of which a proof has been lodged and all the re- 
„quirements of section 49 of the Act fulfilled ;” 


and that 


“Tt is not also necessary that the debt must have been admitted by the Official 
Receiver under the provisions of the Act.” 


1 (1984) L L. R. 57 Mad. 767. 
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P.C. In their Lordships’ opinion, the usion arrived at by the learned 
143 Judges is right. 5 * 

aes In the ‘result, their Lordships will humbly advise His Majesty that this ap- 

aos peal fails and should be dismissed with costs incurred by: the respondent here 
o: and before the High Court. 


PAWAN- art Appeal dismissed. 
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Custom—Proof-—Long kiote Immemorial usage. 

x In India a custom need not be immemorial, but the requirement of long 
usage is essential, sinte it $ frog this that custom derives ita force as governing 
the parties’ rights in place of the general law. 

. YMamman v. Kuar Sen) approved. 
Musammat Subhani v. Nawab,* followed. * 


THE facts appear sufficiently from the judgment. 
C. S. Rewcastle K. C., for the appellants. 


Sm GrorcE RANKIN. This appeal is preferred by the plaintiffs in a suit 
brought on behalf of the Hindus of a place called Basim, situated in Berar, 
against a number of Muslim defendants as representing the whole Muham- 
madan community ef Basim. An order under r. 8 of O. I of the Civil Pro- 
cedure Code, 1908, was duly made*and the defendants contested the suit in 
three Courts in India. Their Lordships tnuch regret, however, that they have 
not had the advantage of any argument for the defendahte as no one appeared 
to represent them at the hearing before the Board. ° 

The dispute is as to the right of ébe Muslims at the time of Muharram to 
immerse tarits in a tank called the Padmatirtha tank which lies to the North- 
Wegt of Basfn This tank is described as a large area of water and as having 

- ten ghats. The reli&¥ claimed by the plaint, which was filed in the Court of 
the Subordinate Judge at Basim on June 20, 1929, was an injunction res- 
training the defendants "from immersing tazies (a) from ghats Nos. 1 and 2; 

(b) from ghats Nos. 3-7 and 10; (#) from ghats Nos. 8 and 9. The plaint 
alleged that the tank was the property of tbe Hindus : it admitted that for 
about” ten years—that is since about 1919—taries had been immersed from 

1 (1893) L L. R 16 AlL 178, 2 (1940) L. R. 68 L A. 1, 
on appeal (1895) I. L. R. 17 All. 87. a s.c. 43 Bom. L. R 432. 
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ghats Nos. 1 and 2, but stated that this use was by permission of the Hindus. 
It complained that in 1925 damage had beén done to certain trees sacred to 
the Hindus and that since 1925 all the ghats had been used, except ghats 
Nos. 8 and 9, in 1926. It alleged, quite truly, that what was done in 1927 
and 1928 was covered by orders made by the District Magistrate to avoid a 
breach of the peace. The written statement denied ‘that the ownership of the 
tank was in the Hindus, claimed that it belonged to an ancestor of the firet 
defendant, and set up an alternative case that the Mussulmans had from time 
immemorial and as of right immersed tarias from all the gats. The allega- 
tion of damage done to trees was met By a plea—both ill-advised and ground- 
less—that 

“the Mussulmans have unobstructed righ of immersing tarias in the tank. If 
broncs OL ey DEA GTE 1a RS aS HE Bee APATE cs se onde tO atone ayers 
passage, without any objection.” 

On March 28, 1933, the trial Judge, after hearing a large number of witnes- 
ses on both sides, restrained the Gefendants “from using any of the steps of 
the tank for immersion of tazias.” He found that the tank was the property 
of the Hindus, observing that it had beer? held in many cases that a fluctuat- 
ing bady of persons, such as a village community or a particular community, 
is capable of owning property. On the question of user he held that before 
1919 some farias were immersed from ghats Nos. 1 and 2 as a matter of per- 
mission and not as of right, but that the first year in which all the ghots were 
used wés 1925. Having negatived the existente of any easement, he conei- 
dered whether the defendants had shown any customary right such as is con- 
templated by s. 18 of the Indian Easements Act (V of 1882). He found that 
such a right had not been made out, the user proved being inadequate in 
point of uniformity, continuity and certainty. He held further that the 
alleged custom was not reasonable. À 

The defendants’ appeal to the-Court of the District Judge was dismissed on 
February 7, 1935. The learned First Additional! District Judge of Akola con- 
firmed the trial Judge's finding that the tank belonged to the Hindus. He 
held that before 1925 there had been peaceful immersion hut only from ghats 
Nos. 1 and 2 : that immersion had taken-place since 1925 from all the ghais 
but had been accompanied by dispute and not peaceful. He agreed with the 


trial Judge in rejecting the defendants’ evidence that all the ghats had been . 


used from before 1925. As regards gkats Nos 1 and 2 he noted that the 
plaintiffs had in the course of the trial agmitted that the use of these two 
ghats had begun about 1915. He referred to the evidence of D. W? No. 125— 
Mr. C. E. Middleton Stewart—who had been Assistant Superinterent of Po- 
lice at Basim from the end of 1909 until 1912 and on “whose evidence the 
trial Judge had relied. In a pasenge which summarises his findings he said : 
“To me it appeara that there was no immemonal practite but that the Padma- 
teerth attracted the Mussalmans sometime about 1910 and one or two tafias began 
to come for immersion. The Hindus did not object and so the practice went on 
growing till 1919 from which year all the tajias began to come to Padma-teerth for 
immersion. The origin of this practice prior to 1910 is not proved. From 1919 to 
1924 there was peaceful immersion of all the tayias {ram ghats Nos. 1 and 2 only. 
I, therefore, uphold the finding of the lower Court that some tajias used to come 
to the tank prior to 1919 probably from 1910, pal ae he eee 
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the tank from 1919 but from gkats Nox Í and 2 only and that since 1925 they 
are immersed from all the gkats theugh in 1926 ghafs Nos. 8 and 9 were not used.” 

On the view that user before 1910 had not been proved and that after 1924 
it was not peaceful, he considered that no customary rights to immerse_taztas 
from gkats Nos. 1 and 2 had been establighed, the user proved being insuffi- 


‘clent in point of antiquity. He furthersheld that from 1910 to 1919 the cus- 


tom was not uniform as all the tasias did not come to Padmatirtha : “ only 
some came and it is not proved that the same came in all the years.” He 
found that the use of ghats Nos. 1 and 2 bag been permissive. 

In the High Court on second appeal the case came before Pollock J. who 
found once more that the tank belonged to the Hindu community. He said 
that it was not proved that 1910 wås the first year in which tasias were im- 
mersed, and as regards ghats Nos. 1 and 2 considered that there was no ob- 
jection on the part, of the Hindu community until 1929. On this footing he 
held that “the length of time during which the /asias have been immersed in 
ghats Nos. 1 and 2 is such as to suggest that this usage has become the cus- 
tomary law of the place, and that | therefore the Muhammadans have a cus- 
tomary right to use these two ghats irf that way.” He rejected the contention 
that the right claimed was not sufficiently certain and invariable, but agreed 
that “the number of tazias may have increased slightly though this is not 
clear, and it may be that the same taztas are not always immersed from the 
same ghais.” By hia decree of, October 20, 1937, he modified the ipjunction 
granted. by the trial Court soas to exelude from its scope ghafs Nos. 1 and 2, 
and he declared that dhe Muhammadats have a customary right to immerse 
tazias from gkats Nos, 1 and 2. 

From this decree a certificate that the case was fit to be taken on appeal to 
His Majesty in Council was on April 13, 1939, granted to the plaintiffs by a 
bench of the High Court at Nagpur purporting to act under s. 109 of the 
Code. This being contrary to s. 111 of the Code, the present appeal was per- 
mitted by the Board to stand over to enable the plaintiffs to obtain special 
leave to appeal, RO PYAR eee ee uray 1942, such leave was 
granted. 

ESEE AET esas ms Se 
ing that the defendants have shown à customary right in respect of ghats 
Nos. 1 and 2. The appellants complain that the learned Judge of the High 
Court has franagressed the limits set to his jurisdiction by s. 100 and 101 
of the Code in that he disregarded, the findings of fact arrived at by the lower 
appellate Court when he treated the user of these two ghats as having begun 
before 1916 dnd as having been peaceful and without objection between 1925 
and 1929. Their Lordships do not think it necessary or desirable however 
to decide this cAse upon grounds which though not unimportant relate to pro- 
cedure rather than to merits. They are, moreover, prepared to assume—with- 
out giving any decision upon the goint—that the existence of a custom may 
in this case be regarded as a question of the proper interpretation of the 
spefific facts proved and thus as a question of law which was open in second 
appeal. . 

The burden lies upon one who sets up a custom in derogation of the or- 
dipary rights of another as the owner of immovable property to give clear 
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and positive proof of the user relied‘upon to substantiate the custom ; and in 
the present case the proof does not extend to any period before.1910. Again, 
the events of 1925 and of the subsequent years betore suit (1925-1929) are 
almost wholly without force as evidence of customary right, since the inter- 
position of the police authorities and not the acquiescence of the Hindus ac- 
counts for what took place at these two gkats as at the others, and protected 
the Muslims from interference in view of the danger of a breach of the peace. 
The user which can be of service to the defendants extends as the District 
Judge found from 1910 to 1925. It may perhaps be said that the history of 
the matter suggests that had the immétsion of tarias been confined, in 1925 
and afterwards, to ghats Nos. 1 and 2 thereby avoiding all temptation to da- 
mage sacred trees, the practice might, well have continued without arousing 
objection. Unfortunately, events did not take that course, and it has now 
to be determined whether a gractice which cannbt be traced back further than 

1910 had by 1925 ripened into a customary right or continued long enough 
to afford proof of such a right. ‘Fhe variation in the tartas or in the number 
of the tarias which were immersed and the evidence that the user of the tank 
for this purpose was increasing raises æ difficulty about the uniformity of the 
practice which impressed the. District Judge, but their Lordships are not 
satisfied that the alleged custom could or should be rejetted on this ground if 
it were otherwise established. A clear and useful statement of the law was 
given in the leading case of Mamman V. Kuar*Ses' by Sir John Edge and Sir 
Pramadā Charan Banerji in a case very,close tosthe present : there as here the 
District Judge had found against the, custom ; the right claimed there was of 
stationing tazias and alums at the time of Muharram ; and the user proved ex- 
tended for a period of about twenty years. The appellate bench found against 
the custom, saying :—- 

«The custom must be proved by reliable’evidence of such repeated acte openly 
done, which have been assented and submitted to, as leads to the conclusion that 
the usage has by agreement or otherwise become the local Jaw of the place in res- 
pect of the persons or things which it concerns... The statuie law of India does 
not prescribe any period of enjoyment during which, in order to establish a local 
custom, it must be proved that a right claimed to have been enjoyed as by local 
custom was enjoyed.” O 

This exposition of the law of Indiaegiven by the High Court of Allahabad 
jn 1893 was in substance repeated by the Board in Mussammat Subhant v. 
Nawab* (p, 31): » 

“Tt will depend upon the circumstances of gach cate what antiquity must be es 
tablished before the custom can be accepted. What is necessary to be proved is 
that the usage has been acted upon in practice for such a long perigd and with 
such invariability as to show that it has by common consent been submitted to as 
the established governing rule of the particular district.” 

While these judgments both show that in India a custom need not be imme- 
morial, the requirement of long usage is essential, since it is from this that 
custom derives its force as governing the parties’ rights in place of the general 
law. 


In this case the tank was not in individual ownership and the use made of 
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it by immersing tazias involved a minimum of interference with the rights of 
its owners or their enjoyment ofsits amenities. Tt took place only once a year 
and then in connection with religious ceremonies which though distinctively 
Islamic and intended to commemorate tragic events in the history of Islam 
would not fail to attract sympathetic attention on the part of non-Muslims. 
Ordinarily, there could be little motive for any churlish objection to a harm- 
less and colourful ceremony on which much sentiment is centred. Communal 


4 ribs tension or religious bigotry might supply such a motive, but though at times it 
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may take but little to bring such forces intp play, it would be unwarranted 
as it would be invidious to postulate fhem as abiding features of life in Basim 
from 1910 onwards. It is by no means conclusive against a claim to custo- 
mary right that the practice shouldehave begun by permission or agreement, 
but it must be shown to have continued in such circumstances and for such 
length of time that it has come to be exercised, as of right. In their Lord- 
ships’ view what is proved to have taken place on gkats Nos. 1 and 2 an- 
nually at the time of Muharram between fhe years 1910-25 ia an insufficient 
basis for a finding of customary right, and they see no reason to disagree with 
the findings, of the learned District Judge, still less to hold that he was bound _ 
in law on the evidence before him to affirm the custom. That the Padmatir- 
tha tank should not ‘be available for the Muharram ceremony is a matter of 
regret to their Lordships as it will doubtless pe to many inhabitants of the 
locality whose sentimants are Antitled to respect. Their Lordshipe would be 
glad to think that some arrangement, for permussive use might be arrived at 
in some future years as a matter of good-will between Hindus and Muslims. 
Indeed their Lordships venture to hope that this will be so; but at the mo- 
ment their only duty is to declare the rights of the partics. 

They will humbly advise His Majesty that this appeal should be allowed, 
the decree of the High Court set aside, and the decree of the trial Court dated. 
March 28, 1933, restored. The orders of the District Judge as to the costs of 
the trial Court and of the first appeal will stand. The costs incurred by the 
plaintiffs in the High Court and their costs of this appeal must be paid by 
the respondents. 

` H Appeal allowed. 
Solicitors for appellants : Douglas Grant & Dold. 


{On appeal from the High Court of Judicature ar Calcutta.) 


° er resent : 
LORD rae LORD WRIGHT, LORD PORTER, SIR GEORGE RANKIN, AND 
S MADHAVAN NAIR. 


VALARSHAK SETH APCAR 
v. i 
THE STANDARD COAL COMPANY, LIMITED. 


Broker--Commission-—Iniroduction between parties—Parties negotiating two con- 
“tracts in identical terms as result of introduction--Broker entitled to commis- 
sion on both contracts—Trial Judge—Appreciation of witness examined by 
such Judge--Such appreciation not to be set aside by Appeal Court—Wetness— 
Evidence—Appreciation. 
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A broker who is employed by a seller to introduce him to a prospective buyer 
is entitled to be paid whatever is in the cireumstances the usual commission on 
all contracts resulting from that introduction. It may be a question whether 
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a particular contract results from the introduction or not. Once the parties VALARSHAK 


have as a result of the introduction been brought into business relationship 
by means of a contract then erttered into, it may well be that a subsequent 
contract carries no commision for the broker because the subsequent con- 
tract id the fruit not of the introduction, bul of the satisfactory business 
relationship which the introduction establifhed. Where, however, ag the re- 
sult of introduction the parties are brought together but no binding busi- 
nes relationship is established between them until some time later, and when 
as the result of such introduction two contracts in identical terms are executed 
between the parties at the same time, fhe second contract is as much a result 
of the introduction aa the first and attracts commission payable to the broker. 


‘Tue facts appear stated if the judgment. ` ; 
Sir Thomas Strangman K. C. and J. M. Pringle, for thc appellants. 
F. Wishant and W.'W. K. Page, for the respondenta. 


_ Lorm Russet. This is an appeal fibm a judgment and decre¢ of the High 
Court ®t Calcutta in its civil appellate jurisdiction (dated February 28, 1941), 
which reversed a decree of the Court in its ordinary original civil jurisdiction 
(dated August 8, 1939), pronounced in an action in which the plaintiff (now 
the appgllant) sued the four respondent coal,confpaniés to recover brokerage. 
The trial Judge (Lort Williams J.) gave the’ plaintiff the relief which he 
sought, but on appeal the Chief Justice and McNair J. dismissed the action. 
The case is one of difficulty in that the rights of the parties depend upon 
happenings which took place many years ago, viz. at the end of the year 1919 
and early in the year 1920, while the action wae tied in the year 1939, and 
the truth has to be ascertained from the documents and the recollections of 
three witnesses, viz. the plaintiff, whose evidence was given in the witness- 
box before the trial Judge, and two witnesses for the defence whose evidence 
was taken on commission in England in the month of October, 1938. A fea- 
ture peculiar to the case is this :—That while the trial Judge who saw the 
plaintiff, heard him give his evidence anti was in a pæition to observe his 
demeanor as a wines, accepts ‘hint 

“as an honest and straightforward witness with a good memory for main facts, 
but as might be expected after such a lapse of time, not for dates or minor details,” 
the High Court on appeal rejected the trial Judge's opinion, thought the 
plaintiff lacking in candour, and disbelieved, his evidence. ° 

Some facts, however, are not in dispute. Tbe plaintiff wd % the year 
1919 a well-known coal broker who carried on business in Calcutta. The four 
respondents were well-known coal companies, whose managing agents were 
Heilgers & Co. The coal department of that firm was in charge of a Mr. 
Wills, In 1918 there had come into exigtence a limited company called the 
Indian Iron and Steel Company Limited (hereinafter referred to as the ateel 
company) whose managing agents were Burn & Company, in which fif a 
Mr. Fairhurst was a partner. The steel company in December, 1919, had 
pot yet started operations, but it was making or contemplating making for- 
ward contracts for coal, hoping at that time to be able to start operations, in 
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P.C. or about the year 1921. The plaintiff called on Fairhurst on December 1, 
1943 1919, and having verified from Fairhurst the fact that the steel company was 
“~~ contemplating the purchase of coal, told Fairhurst that he knew a seller. It 
VALARSHAK wag arranged that be would bring the sellers in. On the following day 
APGAR the plaintiff called on Wills, and told him pe could introduce him to a buyer 
ir. of coal, and at Wille’ request he took Wills round to Burn and Company’s 
STANDARD office and imtroduced him to Fairhurst. Terms were then discussed, the 
Pein price being eight annas above railway rates with a minimum of Rs. 4-9 per 
Lt’ ton, On the following day (December 3) Wils told the plaintiff to tell Fair- 
wie hurst that he was willing to make a contract for twenty years for the sale of 
Lord Russell from 12,500 to 15,000 tons monthly. The plaintiff reported this offer to 
— Fairhurst. The plaintiff took no part im negotiating the terms ; as Wills said, 
the plaintiff took him to the buyer, that was,all he did. Fairhurst and Wills 

agreed terms which were eventually ipcorporated.in a formal contract execut- 

ed by the steel company and the four coal companies. The date on which 

the contract was to come into operation Was postponed from time to time, 

but eventually in the formal contract the date was fixed at April 1, 1923. By 

this contract the coal companies agfeed to sell and the steel company agreed 

to buy 15,000 tons of coal monthly for a period of twenty years at eight an- ` 

nas above State railways rates with a minimum price of Ra 4-8-0 per ton. 

, in fact, unknown to the plaintiff, on the same April 29, 1920, there was 
executed a second contractebetfveen the four coal companies and the steet 
company coming into operation on April 1, 1923, for the sale during twenty 
years of 20,000 tons of coal monthly atthe same price and in other respecte 
on the same terms as the price.and terms contained in the other contract bet- 
ween the parties. 

The plaintiff, after he became aware of the execution of this second con- 
tract, and that deliveries were being ‘made under it, brought his action claim- 
ing brokerage commission thereunder as being a contract which resulted from 
his introduction of seller to buyer. 

Upon those facts the plaintiff would appear prima facie to be entitled to 
whatever is the usual commission ; for there can be little doubt that these two 
contracts executed St, the same time resulted from the introduction. No le- 
gally binding’ relationship existed betweem the parties until April 29, 1920, and 
then the two contracts are simultaneously brought into being, constituting for 
the first timè a binding relationship batween tbe buyer and seller who had 
been brought together by the broker. 

: The issue between the parties, can now be stated. The defendants allege 
that the plaintiff was not employed as a broker to introduce a buyer of coal 
b generally, but was employed as broker for one specific transaction only, viz. 
to introduce a buyer who could enter into æ contract to buy 12,500 to 15,000 
tons of coal monthly, and that the only commission to which he is entitled 

is a commission due in respect of the firet contract. 

It will thus be eeen that acute conflict exists as to what took place between. 
the parties in the early days of December, 1919, which necessitates a close con- 
sideration of the oral evidence of the plaintiff, and Mesers. Wills and Fair- 
hurst, and the documents available, as well as of the course of events which 
led up to the execution of the two contracts. 
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The plaintiff maintained throughout his evidence that in his first interview P.C. 
with Fairhurst a large monthly tonnage was mentioned, and that when he 1943 
spoke to Wills of a possible buyer it was in connection with a large monthly — “~~ 
tonnage. The figure stated by him in his evidence was 40,000 to 50,000 tons. ““MESH4K 
On the other hand Fairhurst said that he told the plaintiff that they wanted APCAR 
about 15,000 tons; while Wills’ evidence was that having looked at his re- v. 
cords he saw that he was not in a position to contract to supply more than STANDARD 
. from 12,500 to 15,000 tons monthly ; and that he instructed the plaintiff to, COA 

make an offer to Fairhurst of 15,000 tons. i 

Tt ie upon; this 1e thak thee ppatiShe Corera the n of tact n= 
of the trial Judge, and beld that the plaintiff 

“introduced Wills to Fairhurst for the dbecific puspose of effecting the sale of 
about 15,000 tons of coal, and once that sale waa effected he had earned his broker- 
age and was not entitled to any further rennmeration however many contracts the 
parties might conchide.” 


They treated the plaintiff as a*witnesa whose testimony should not be be- 
lieved, and accepted as accurate the evidence of Fairhurst and Wills. 

In their Lordships’ opinion the High Court on appeal was not justified in 
` this case in taking a different view of the plaintiff's credibility from that 
adopted by the trial Judge. McNair J. enumeratea a Series of points upon 
which he bases his view that the plaintiff evidence is such that reliance can- 
not be placed upon it, but they are just the’ sort of points as to which the 
only person who can effectively form ap opinion and draw conclusions is the 
trial Judge who has the witness before him. He alone,knows the demeanour 
of the witness; he alone can appreciate the manner in which the questions 
are answered, whether with honest candour or with doubtful plausibility, and 
whether after careful thought, or with reckless glibgess. He alone could form 
a reliable opinion as to whether the plaintiff tad emerged with credit from 
a cross-examination lasting the greater part of two days, which was to a great 
extent repetitious, and sometimes offensive. 

Their Lordships’ own opinion of the plaintiffs credibility, formed after 
careful consideration of the whole evidence, agrees with that of Lort Williams 
J. They think that making all due allowances for the effect on memory of 
the lapse of time, the plaintiffs story is in all main respects true and reliable. 

‘Whether the plaintiff mentioned the actual figures of 40,000 to 50,000 tons, 
‘seems of small importance compared,with the real issue, viz. did he bring 
Wills into touch with Fairhuret as with a person likely to be a large pur- 
chaser of coal, or did he merely bring them together for the sole purpose of 
effecting one single transaction, viz. a sale and purchase limited to 15,000 
tons? e ° 

What are the probabilities? It is certainly not improbable that the agent 
of a new company like the steel company, even thoygh its immediate re- 
quirements were restricted, ehould hint at future expansion and the possibility 
of larger requirements ; nor is it improbable that Wills, while cautious as to 
his order at the time, should hope for and anticipate larger volumes of business, 
thereafter. “He told me,” says the plaintiff, “that he could at the moment 
offer 15,000 tons.” While as a rule it is wrong to justify an estimate of pro- 
babilities by the ultimate issue of events, the circumstances of this case are so 
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P. C. remarkable that they sem to afford a strong test whether the rule does not 

1943 in this mstance admit of an exception. 

mares What are the facts? That simultaneously with the execution of the first 
har contract, there was executed a further contract for 20,000 tons, on identical 

Apcar terms, is common ground. The estimate 9f probability is certainly justified 

v. by the result; but the respective dealings and conduct of the contracting . 
STANDARD parties during the period which elapsed between the introduction by the 
Pen plaintiff and the execution of the contracts, must now be considered. 

LI. First, as regards the coal companies. Wills was in negotiation with the 
* ____ Tata Iron & Steel Company, Limited’ (hereinafter referred to as Tata’s) for 
Lord Russell the renewal of a twenty-five years’ contract for the supply of 30,000 tons of 

7 coal monthly, but only at railway rates with a minimum price of Rs, 3-12-0 

per ton. Tata's were old customers of the ,coal companies, and before the 
incorporation of the steel corfipany, yere the only steel manufacturers on a 
large scale in India. A contract on those lines Wills was prepared to recom- 
mend to the coal companies, but that was*before he had heard of the steel 
company as a purchaser and had secured his introduction to Fairhurst. On 
or about December 5, 1919, he Tebeived a letter from Tata’s agent (Tut- 
wiler) stating that Tata’s were agreeable and asking for a draft conteact on 
the above lines. In the meantime Wills had come to terms with Fairhurst 
at the larger price, subject of course to the approval of their respective boards. 
It is true that Fairhuret had admehow got to know of ‘Tata’s price, and had 
suggested that the Steel Company ought not to pay more; but’ on De- 

° cember 4 Wills told Fgirhuret by a letter of that date (with how little truth- 
fulness can now be seen) that Tata’s had offered the larger price, and that 
he could not meet Fairhurst on the point. On December 8, Fairhurst wrote 
to Wills confirming the pyopoged contract to purchase 15,000 tons monthly 
at the larger price, commencing from April, 1921. 

, On December 19, 1919, Board meetings of the four coal companies were 
held at which the proposed contract with the steel company was approved. 
On December 20, 1919, Wills wrote to Tutwiler offering to negotiate a twen- 
ty years’ contract for 25,000 tons monthly at the larger price, an offer which 
was promptly refused. From tha$ time, as Wills admits, Tata's were off, 
and a large monthly quantity became available to sell to the steel company. 
That a further dealing between Fairhurst and Wills had already been mooted 
is clear froof a letter written by Wills te Fairhurst on January 2, 1920, which’ 
contains the following padsage :— | 
“Regarding the further quantity you were requiring can you now come to a 
decision on ghig point? You informed me on the last occasion I saw you, you 
thought you could dp something towards the end of February. My trouble is I 

id have other long contracts pending and I must decide one way or the other by this 

time next week” 

To this Fairhurst réplied on the next day :— 

“ Regarding further quantities I am sorry we shali not be in a position to fix for 
more, until near the end of February, and I hope you can hold the matter over 
_A few days later Fairhurst suggested that the steel company should be 
given an option to purchase 20,000 tons monthly over a period of twenty 
years at four annas above railway rates, or (if with an option to extend the 
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contract for a further twenty years) at eight annas above railway rates ; the 
contract to run from April, 1923. The option was given (and accepted) at 
eight annas above railway rates, but with no power to extend the contract _ 
‘beyond the twenty years. 

The dealings and conduct of the steel company durmg this period must 
now be considered. It is obvious fromi the letters of January 2 and 3, 1920, 
that Fairhurst (who was a director of the steel company) had since his in- 
troduction to Wills contemplated the likelitféod of his company requiring to 
‘purchase further quantities of eoal, agd had so informed Wils. They had 
‘discussed the matter some time or times before January 2, 1920, but exactly 


when or how often is left undetermined. The letter of January 2, 1920, CeT- Lord Russell 


tainly suggests more than one occasio. ° Fairhurst, however, could not “ fix” 
anything until near the end of February for regsons which the minutes of the 
Board meetings of the steel*company directors make clear. 

The steel company was still in its opening stage. Its initial plant was still 
‘in course of erection, indeed delays had occurred which had necessitated the 
postponement of the operation of the 15,0Q0.tons contract to April, 1922. The 
coal contracts already negotiated provided enough for the initiaf plant. But 
the cofmpany was not to rest content with business qn that scale; its ore 
reserves had been proved to be sufficient for not less than one hundred 
years. A scheme was accordingly being congidered, and worked out by the 
managing agents, which involved an increase of the’ company’s capital by 
Rs. 15,000,000, the acquisition of two’ more blast furnaces, foundry plant, 
ætt, and aa a consequence the securitig of forward contracts for the purchase 
of large quantities of coal. A Board meeting was held on January 13, 1920, 
at which the managing agents brought forward their proposal. They point- 
ed out that they were in a position to purchase the best cooking coal suffi- 
cient for doubling the size of the plant for twenty years ahead (this Fair- 
hurst admitted referred to his discussion with Wills as to further sales); and 
that it was advisable to increase production while exchange was high, and 
plant could be purchased at low cost. The proposal was sanctioned, and 
‘directions were given for the summoning of an extraordimary! general meet- 
ing of shareholders for the purpose of incrtasing the corfpany’s capital. 

The reason why, notwithstanding Pairhurst’s willingness to purchase and 
Will's desire to sell further coal, Fairhurst was not “in a positien to fix for 
more until near the end of February ” Is now apparent ; first the directors and 
then the shareholders had to be consulted,» and these things take time. All 
went well, however, and on March 1, 1920, Burn & Company yręġe to Heil- 
gers exercising the option. Meanwhile the actual terms of the 15,000 tons 
contract had been settled between the parties, and these mulalis mutandis were 
to apply to the 20,000 tons contract. The two drafts were engrossed and the 
-engrosamenta were duly executed on or about April 29; 1920. 

Prima facie it is difficult to dissociate tle two contracts, or to imagine that 
when the representatives of the buyer and seller had beeri brought together, 


the prospect of large dealings had no place in the contemplation of either. ` 


Fairhurat, however, alleged that it was not so, because (he said) the scheme 

which involved these large purchases by the steel company had not entered 

the mind of anyone until some date after December 20, 1919. It is difficult 
R. 41 : . 
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to believe, in regard to a scheme of this magnitude, that it can have been 
conceived, worked out, and adopted all within so short a period. The trial 
Judge felt unable to accept this evidence, and their Lordships feel the same 
difficulty. The only reason given by Fairhurst for his allegation shows that 
he has no real recollection about the mattes, because he first purported to rely 
on a letter of December 20, 1919, (which was not forthcoming), and ultimately 


STANDARD when pressed said, ‘What fixes it so definitely in my mind is that at the 


CoMPANY, 


‘Lm. 


vd 


time I negotiated the 15,000 ton& contract I did not want any more”. In the 
same way Wills, when asked when hẹ first «new that the steel company re- 
quired a further quantity of coal, bravely answers, “ Subsequently to Decem- 


"Lord Russell ber 20, It is in the correspondence”; and when pressed why he saye after 


December 20, his reply is “ Because there are no other letters here.” ‘This 
witness also has clearly no recollection independently of what he sees in the 
correspondence ; and the correspondence is of nô assistance on this head, ex- 
cept to show that the prospect of further grdera from the steel company had 
been under discussion some time before January 2, 1920. 

In their Lordships’ opinion the trial Judge was right in accepting the evi- 
dence of thd plaintif (whose recollection and truthfulness he had the oppor- 
tunity of judging) in preference to the testimony of witnesses which? proved 
to be based on some correspondence which on examination failed to justify 
it. ° 
Much stresa was properly lajd by counsel for the respondents on, the fact 
that the plaintiff in sundry letters Written before action had made no men- 
tion of the large figues to which he teltified in his evidence. That is trte ; 
and: indeed he claimed at firet under a contract which had been executed, 
securing hig commision in respect of the 15,000 tons contract. On the other 
hand, the respondents in refusing to admit hie claim, based their refusal om 
wholly untenable grounds. They alleged that he was entitled to: commission 
in respect of the first contract because he had negotiated it; but that he was 
not entitled to commission in respect of the second contract, because it was 
made between the parties direct, without any negotiation by him. In truth, he 
negotiated neitherecontract, What he did was to introduce a seller to a buyer. 

It ia not until the matter is thrashed out and the evidence taken, that the 
true legal position emerges. § 

A. broker, who is employed by a seller to introduce him to a proepective 
buyer is entitled to be paid: whatever fs in the circumstances the usual com- 
mission on all contracts resultingefrom that introduction. It may be a ques- 
tion whether a particular contract results from the introduction or not. Once 
the parties have as a result of the introduction been brought into business 
relationship by means of a contract then entered into, it may well be that a 
subsequent contract carries no commissiott for the broker because the subee- 
quent contract is the*fruit not of the introduction, but of the satisfactory bu- 
sines relationship which the intreduction established. 

No such question can arise in the present case. There was no binding 


* business relationship established between the parties until April 29, 1920, when 


at the one time, the two contracts in identical terms, and each the result of 
the introduction in the previous December were executed by the respective 
‘parties. Indeed, that the second contract was as much a result of the intro- 
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duction as was the firet is undeniable, and sich was the view of both Courts. P.C. 
Their Lordships are of opinion that the plaintiff was not employed by Wills 1943 
merely to find a purchaser for a specified quantity of coal. Wills did not ~ 
send for the broker. The broker came to him with an offer to introduce a VARRAK 
purchaser, and Wills employed him to effect the introduction. This the plaint-  pcap 
iff did, and thus became entitled fo the usual commission upon the two r. 
contracts which resulted from that introduction. What is the usual commis- STANDARD 
sion is not in dispute ; it is one anna per tôn on all coal delivered and paid _ COAL 
, for under the contracts. ° e E 
This appeal should accordingly be allowed. . N 
Their Lordships desire to add some fprther observations. The trial Judge Lord Russell 
was not, in their opinion, justified in stating that two separate agreements —— 
were drawn up with the intentton of concealrgent, and avoiding a claim to 
commission in respect of thé 20,000 tort. The evidence dbes not, they think, 
justify this view. Two agreemenjs were advisable and were justified by the 
fact that as originally drawn they commenced to run from different dates ; 
and it was only by reason of an eleventh-kour alteration in the engroeament 

of the first contract that the commencement dates coincided. Although at 
first sight the double transaction bears an appearance of questionable beha- 
viour, their Lordships are satisfied that no one concerned acted with any in- 
tention of depriving the plaintiff of anything to which he was entitled. Their 
Lordships alao fully appreciate the difficultieseinder which both Fairhurst and 
Wills laboured in having, after the lapSe of so many years and after a long 
retirement from business, to give evidence as to one of their many transac- 
tione with their various customers. They were, their Lordships feel no doubt, 
witnesses who were anxious to speak the truth, but they were necessarily in 
the main dependent upon their previoùse perusal df such documents as were 
available. i 

Reference has been made above to an agreement which was prepared and 
executed, securing to the plaintiff his commission in respect of the first con- 
tract. It was prepared by the solicitore who drafted the coal contracts, and 
was erecuted at the end of May, 1920. After reciting (contrary to the fact) 
that the plaintiff bad negotiated the fire contract, thé defendants thereby 
covenanted in consideration of the premises to pay him brokerage at the rate 

of one anna per ton on all coal which should be actually delivered and paid 

for under the first contract or any agreement substituted therefor. The terms 

of this document no doubt suggest that hie right to commission rests on his 
services as a negotiator and not as the mtrodficer of a purchasey ;,but be ac- 
cepted the document in complete ignorance of the second contract, believing 

as well be might that the document gave him all he was then entitled to. 
There is nothing in the document feally inconsistent with a claim to commis- 
sion on any other contract which resulted from his introduction. It may, 
however, be pointed out that the fact that this special formal agreement was 
adopted, appears to be inconsistent with the suggestion that the plaintiff yas 
merely employed by a seller of coal as a broker to negotiate and obtain a` 
particular contract for the ‘purchase of a specified amount of coal. If such had 
been the case the transaction would normally, according to the evidence, have 
ageumed the form of a sold note, under which a commission, specified on ita 
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P.C. face, would have been payable to the broker. 

1943, For the reasons indicated their Lordshipe are of opinion that this appeal 
ie ae should be allowed. The decree of February 28, 1941, should be discharged 
LABSHAR Gnd the decree of the trial Judge restored but with this alteration, that in 
Apcar place of the declaration therein contained there be substituted a declaration 

v. “that the plaintiff ia entitled to remuneration at the rate of one anna per ton in res- 
STANDARD a e ne E eee 
Coat said June 30, 1939.” 
_. COMPANY, They will humbly advise His Majesty aogprdinaly. The respondents must 
Lm. pay the appellant’s costs of the appeals to the High Court and to His Majesty 
Lord Russel) în- Council. 
‘ack ce Appeal allowed. 
Solicitors for appellant : Sanderson Lee & Co. 
Solicitors for respondents : ° Withgll & Withal. 


[On appeal from the High Court of Judicature at Bombay.] 
, ° Breseni : 
. LORD ATKIN, LORD THANKERTON, LORD PORTER, LORD CLAUSON,, AND 
s Sir GEORGE RANKIN. 


1943 MORARJI GOCULDAS & CO. 
e i ü: A 


~ A 
eet THE SHOLAPUR SPINNING & WEAVING CO., LTD. 


Company—Managing agenis—Misconduci—Dismissal—Quarrels between poriners— 
Master and servant. 

To justify the dismissal of managing agents of a company on the ground of 
misconduct, the question is wheth®r the misconduct proved, or reasonably ap- 
prehended, has such a direct bearing on the employer's busines, or on the dis- 
charge by the employee of that part of the employer’a business in which he is 
employed, as serioualy to affect or threaten to seriously affect the employer's 

' busines or the employee's efficient discharge of hia duty to his employer. The 
nature of the particular busmess, and the nature of the duties of the employee 
require to be considered in eachetnse in order to arrive at a just conclusion on 
the question. e 

Such misconduct includes quarrels between the partners of managing agente’ 
firm of such a nature and duration aa to seriously impair their capacity to dis- 
charge their duty to the company as managing agents and to prejudicially affect 
the interests of the company. , 


ae nists orie Gees Th be aC OE a Pate Sho- ` 
: lapur Spinning & Weaving Co. Ld. (36 Bom. L. R. 907), an off-shoot of the 
z present litigation. 

Morarji Goculdas & Co., Stio Sia hies pania o M GS 
culdas and six new financing partners, were managing agents of the Sholapur 
Spinning and Weaving Co., Ltd. 

On June 2, 1932, the directors of the company took note of the “ fights and 
wrangles among the members of the agents’ firm” and warned the partners 
that unless their differenced were made up and the smooth working of the 
company restored, the directors would be “ compelled to take drastic action and 
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terminate the present arrangement with the managing agents.” The warning 
fell on deaf ears. On January 27, 1933, the directors eventually passed‘a 
resolution stating: “the employment of Mesers. Morarji Goculdas & Co. as 
managing agents of the company be determined.” 

On March 8, 1933, Morarji Goculdas & Co. filed a suit against the com- 
pany for a declaration that the re&olytion determining their managing agency 
was invalid and that they continued to be managing agents, and claimed in 
the alternative damages to the tune of Ra fifty lacs for their wrongful dis- 
miseal. 

The suit was heard by M. A, Somje# J., who dismissed it on February 15, 
1938. 

On appeal, Beaumont C. J. and Ramgnekar J. confirmed:the decree on 
October 12, 1938. ` 

Morarji Goculdas & Co. appealed to the Privy Council. 

D. N. Pritt K. C. and W. W. K. Page, for the appellants. 

Sir Herbert Cunliffe K. C. and S. P. Khambatta, for the respondents. 


Lorp THANKERTON. The appellante, Who are a merchant firm carrying 
on business in Bombay, seek to recover damages from the respondents in res- 
pect of the alleged wrongful termination of their employment as managing 
agents of the respondent company. By judgment and decree dated October 
12, 1938, the High Court of Judicature at Bombay, in its civil appellate juris- 
diction, Mfirmed the judgment and decyee of*that Court in ite original civil 
jurisdiction, dated February 15, 1938,‘by which the suit of the appellants was 
diamissed with costa. 

The respondent company is a joint stock company carrying on business 
at Bombay as spinners and weavers of cotton, jute and other fibres ; the indi- 
vidual respondents, along with two other original defendantd now deceased, 
were the directors of the respondent company who passed the resolution, dated 
January 27, 1933, which terminated the employment of the appellants as 
ise tn ce aaa sor ae 

The respondent company was formed in 1874, and by clause vi of the 
memorandum of association it was provided as follows :-;- 

Aar hes hase PS Medi Coen ies eal Co ok tpn «ahaa Se apace 
member or members that firm may for the time ccnsist of, shall be the agents of 
the company, so long aa the said firm ajall carry on business in Borflbay or until 
they shall resign, and they ahall receive a commission of*1|4 anna per lb. on all the 
yarns and other material manufactured and adld by the company ; should however 
the company during any one year be unable to‘deciare a dividend of “4 per cent. 
owing to their profits being les than that amount, the agenty shalf oily be paid 
one-third of the above commission.” 

In 1931 important changes were ‘made in the partnerahıp of the appellant 
firm, out of which arose the troubles which caused the termination of their 
managing agency. The account of these changes may be conveniently taken 
from the judgment of the learned Chief Justice :-—. 


“The circumstances in which the present plaintiffa were appointed to, or assumed," 


the position of managing agents of the company are as follows :—In 1930 the Com- 
pany was in financial difficulties, and a petition to wind up was presented by a cre- 
ditor. In order to get out of their difficulties, it was essential for the Company to 
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secure further finance, and the usual practice in this countiy is for finance to be 
provided for the joint stock companjes by their managing agente. So the Company 
approached Morarji Goculdas & Co, to see whether they could provide the finance. 
At that time there were three partners in the firm, Ratansey, Tricumdas and Shanti- 
kumar. They were not able to provide the money themselves ; but they entered 
into negotiations with two Calcutta firms known as the Jhajharias and Dhandha- 
nias, and eventually it was agreed that thesę two Calcutta firms ahould be admitted 
as partners in the firm of Morarj? Goculdas & Co., that they should advance 12 
lacs of rupees to the Company, and that they should also be appointed as selling 
agents of the Company. Those n@gotiations were completed early in 1931, and 
on the 19th February, 1931, three documents were executed, first, an agreement 
between the existing partners in Morarji Goculdas & Co. of the one part and these 
twb Calcutta firma of the other part, by which the two Calcutta firms were admitted 
as partners in Morarji Gocuidas & Co. el will refer more particularly to that agree- 
ment hereafter. Then there was a second agreement, an h agreement, 
between the Company and the two Calcutta fitms, by which the Calcutta firma ' 
agreed to advance 12.laca of rupees to the Companyeon certain security, and there 
was further an agreement between the Company and the Calcutta firms by which 
the firms were appointed selling agents. Thert was no actual agreement between 
the Company and Morarji Goculdad & Co., appointing the new firm of Morarji Go- 
culdas & Co. as managing agents of the Company.” 

Tt should be added that under clause 8 of the first of these agreemepts, by | 
which the two Calcutta firma were admitted as partnera of the appellant firm, 
it was provided that so long as moneya remained due by the Company to the 
two Calcutta firms, upder .the* hypothecation agreement, the two Calcutta 
firms should act as managing, s 

It was not long after February, 1931, that differences began to arise between 
the Jhajharias, as represented by their principal partner, Ramdhandas, and the 
Dhandhanias, as represented by their principal partner, Lokenathprasad, and 
these differences undoubtedly led to the passing of a resolution by the direc- 
tors of the Company, at a board meting on January 27, 1933 which was in 
the following terms :— 

“That the agreement of the employment of Messrs. Morarji Goculdas & Co. as 
managing agents of the Company and the employment of Mesra. Morarfi Goculdas 
& Co., as managing agents of the Company, be determined.” 

On March 8, 1933, the present it was filed by the appellants in the High 
Court of Bombay, if which they clai as relief, in the first instance, decla- 
rations of the invalidity of the resolution of January 27, and of the con- 
tinued subsistence of their managing agency agreement with the company, and 
asked for relative injunction ; alternatively, they asked for damages for wrong- 
ful termingtion of their said agre@ment and employment as managing agents 
of the comgpany. The alternative claim for damages is the only one now 
insisted in by the gppellants. 

The termination of the appellants’ emplayment was justified by the respon- 
dents on the ground pf misconduct, and it is clear that the employment of. 
the appellant firm as managing agents not being in dispute, the exact form 
of the contract of employment or ‘its duration need not -be considered, the 
only issue being whether the appellanta were guilty of misconduct sufficient to 
justify the termination of the contract. In answer to a demand for further 
particulare, the respondents filed particulars of specific instances of neglect, 


mismanagement and misconduct in 13 paragraphs. The specific charges have 


` 
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all failed or been withdrawħñ, and need not be considered ; and the question 
really resta upon the existence of quarrela between the partners of the appel- 
lant firm of such a nature and duration as to seriously impair their capacity 
to discharge their duty to the company as managing agents and to prejudi- 
cially affect the interest of the company. On this question the learned trial 
Judge held, on the evidence, that the quarrels between the partners were 
such as to be detrimental to the interests of the company and to justify the 
termination of the employment. On appeal, this finding bas been concurred 
in by the High Court, in its appellate jurisdiction. These concurrent findings 
of fact were challenged before their Lerdshipa on two familiar grounds, vis. 
(1) that there was no sufficient evidence to justify the findings, and (2) that 


the learned Judges had misdirected themselves in law as to the misconduct ' 


necessary to justify the termination ‘of the appellant firm's employment as 
managing agents of the company. 

On. the fre contention, it i5 syflicien® to Brate hat tn the Goinina oF thar 
Lordshipa there was ample evidepce to justify the findings; a perusal of the 
judgments makes this abundantly clear. The admissions of Ramdhandas 
would have been sufficient by themselves. e 

On the second contention, the appellants’ main contention, as their Lord- 
‘ shipe Understood it, was that the same principle did not apply to agente in 
the position of the appellant firm aa in the case of master and eervant, and 
that the principles applied in Pearce ¥. Fostes' did not apply in this case. tn 
the opinion of their Lordships, this involvessa, wrong approach to the ques- 
tion, In each case the question must be whether the misconduct proved, or 
reasonably apprehended, has such a Wirect bearing on the employer's business, 
or on the discharge by the employee of that part of the employer’s business 
in which he is employed, as to seriously affect or to threaten to seriously affect 
the employer's business or the employee's efficient Gischarge of his duty to hia 
employer. The nature of the particular business, and the nature of the duties 
of the employee, will require to be considered in each case in order to arrive 
vat a just conclusion on the question, but the principle remains the same, and 
their Lordships are unable to find that the Courts below, ee eee 
have failed to apply the correct principk. 


Their Lordshipa, accordingly, are of ofinion that thé present appeal fails , 


and should be dismissed with costs, and they will humbly advise His Majesty 
to that effect. ° 


a 8 Appeal dismissed. 
f . 
Solicitors for appellants : Hy. S. L. Polak & Co. 


Solicitors for respondents : T. L. Wilson & Co. 
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Before Mr. Justice Kania. 
ROSHANBAI 


v. 
SULEMAN HAJI AHMED UMAR." 
Mahomedan law--Marriage—Prooj-—Acknowledgmeni. 
According to Mahomedan lay, a person is under no obligation to maintain 
. his mistress ór his illegitimate children, in thg aenge that such an obligation: can- 
not be established in a civil Court. ° 
* To constitute a marriage among Mahomedans no particular ceremonies are 
required. The fact of the marriage,mgy be proved by direct evidence by aall- 
ing witnesses present at the time or producing the nikabnama signed by 
the parties, Ti may alto: bes ratved by tnditect, evidenca riist $ prespia 
of marriage. g 

PE E E E E A EE E E 
not arise merely from the fact of some yeam of cohabitation. It must be- 
proved that the man treated the woman as his wife and had recognised her 
as such fot merely casually but with the intention and knowledge of giving 
her the status of a wife. The acknowledgment of a son must be as ofa legi- - 
timate son. Mere’ acknowledgment of paternity is not sufficent to raise a 

, presumption of legitimacy or marriage. In the event of disproof of marriage 
no amount of ackngwledgmer: càn make the presumption override the fact 
and persuade the Court to ddtide the matter on the presumption. ; 

If the marriage is proved no question, of acknowledgment remains to be oon- 
sidered. But where. by reason of time or circumstances, the question of mar- 
riage ia “unproved,” clear acknowledgment must be established by satisfac- 
tory evidence. If there is such evidence of acknowledgment of the woman as. 
the wife or acknowledgntent of a ehild as the legitimate child, in the absence 
of proof by the defendant, the presumption of marriage holds good, and the 
plaintiff can be said to have discharged the burden of proof. 

Case-law reviewed. 

Surt for declaration. 
Roshanbai (plaintiff) sued for a declaration that she was the lawful wife 
of Suleman (defendant), and prayéd that she might be paid a sum of Rs. 


`. 2,000 per month as her maintenance and a sum of Rs. 20,000 as arrears of, 


maintenance, She alleged that she was married to the defendant in March, 
1932, according to Mahomedan law, and*that as the result of it she gave birth. 
to a daughter on December 23, 1983, and a aon on August 30, 1935. 

The defendant denied the marriage. He also denied that he ever lived’ 
with the plaintiff ag husband and wife or that he was the father of the two: 
children of the plaintiff. 


V. K. Chhatrapati, with I. G. Thakor, for the plaintiff. ` 

K. M. Munshi, with S. R. Tendolkar, for the defendant. 

Kana J. {After setting out the pleadings and contentions of the parties. 
the-judgment proceeded :] The case set up in the plaint is that the plaint- 


iff was matried to the defendant in March, 1932. An application was made at. 
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the commencement of the hearing to amend the plaint by including an alle- 
gation of acknowledgment. For reasons given in my judgment at that time I 
refused that application. 

According to Mahomedan law a man is not obliged to maintain -his mistress 
or his illegitimate children, in the sense that in a, civil Court such an obliga- 
tion cannot be established. Therefore, the question to be considered is whe- 
ther the plaintiff ia the wife of the defendant as alleged in the plaint. Amongst 
Mahomedans no particular ceremonies are required for a marriage. The ‘ques- 
tion whether there was a marriage or not f one of fact. That fact may be 
proved by direct evidence by calling witnesses who were present at the time 
or producing the nikahnama signed by the parties. It may be proved by-in- 
direct evidence which may raise a-presymption of marriage. 

In Mulla’s Mabomedan Law it is stated as follows : 

“ Marriage will be presumed, in the absence of direct proof, from— 

(a) prolonged and contindh! cobabitatien as husband and wife ; 

(b) the fact of the acknowledgment by the man of the paternity of the children 
born to the woman, provided all the conditions of a valid acknowledgment (men- 
tioned in section 249 below) are fulfilled. 

The presumption does not apply if the tonduct of the parties waa inconsistent 
with the relation of husband and wife.” 

In dealing with acknowledgments it is stated as follows : 

“Marriage may be establiahed by direct proof. If there may be no direct proof, 
it may be established by indirect proof, that is @y presumption drawn from certain 
facts. kt may be presumed from prolonged coQabitation combined with other cir- 
cumstances, or from an acknowledgment wf legitirhacy in favour of a child.” 

In dealing with the conditions of'a valid acknowledgment it is stated as 
follows : 

i in oder te ada “win Aao ae walled anid ae the: tallowiag eee: 
ditions must be fulfilled :-— 

(1) The acknowledgment must be not ferely of sonship, but must be made in 
such a way that it shows that the acknowledgor meant to accept the other not only 
as his son, but as his legitimate son... 

(3) The permon acknowledged must not be an offspring of xina... (fornication) . 
If the marriage is disproved the issue would be the iasue of fornication.” 

In Wilson’s Mahomedan Law it is stated that adoption is not recognised asa 
mode of establishing paternity. In all ctses in which marriage may be pre- 
sumed from co-habitation combined’ with other circumstances for the pur- 
poee of conferring upon a woman the status of a wife, it may, also be pre- 
sumed for the purpose of establishirfg paternity. dn para. 85 it is stated as 
follows :— ° 
“If a man has acknowledged another as his degitimate child, the presumption of 
m E Bs alee 

(e) Disclaimer ... ete,” e 
a thule e ea 
“A mere casal acknowledgment of the fact of paternity, not intended to confer 
the status of legitimacy, will not have that effect.” 

Several cases were cited in support of the plaintiffs contention that if ack- 
nowledgment is proved the marriage must be presumed. In KAojah Mida- 
yut Oollak v. Rai Jan Khanum, the bead-note runs as follows :— 


1 (1844) 3 M. L A. 295, 
R. 24. 
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“ By the Mahomedan law, continual co-habitation and acknowledgment of parentage 
is presumptive evidence of marriage and legitimacy.” 

‘The observations in each case have to be read along with the facts in: the 
case. In that case, on March 7, 1797, Fyz Ali Khan inter-married with the 
respondent who was then about ten or twelve years of age. On the same day 
a deed of marriage settling large sums was ‘executed. The marriage was ce- 
lebrated in the presence of witnesses. Thereafter the parties cohabited to- 
gether as husband and wife, and were so universally acknowledged and re- 
puted by their neighbours dnd acquaintances. In 1808 the respondent gave 
birth to a daughter who survived butea short time. In 1813 Fyz Ali Khan 
was about to be married to the original appellant. The respondent opposed 
this union and presented a petition tothe Jila Court relying on the marriage 
deed of settlement with her and prayed that her husband may be prevented 
from granting a deed of marrage settlement’ without her concurrence. At 
that time the husband did not raise &ny dispute “about the respondent being 
his wife. The petition was rejected on the,ground that the respondent was 
not entitled to require the interposition of the Court. In December, 1813, the 
second marriage was celebrated. Bath wives continued to live with the hus- 
band thereafter until 1816, when the second wife was reported to have run 
away. Thereafter the. husband became addicted to opium and his property 
was taken charge of by the Collector who paid to the respondent maintenance 
orf the footing that she was the wife. The respondent after a few months re- 
ported that she was pregnant ped applied for expenses for confinement, A 
aon was born to her in the husband’s hoyse. - In 1822 the respondent petition- 
ed for an increased alldwance, when for the first time the second wife alleged 


© that the respondént was not the wife. Proceedings were adopted by both 


parties and the Collector made his report. The suit was filed for the purpose 
of obtaining possession of ‘tthe property which was transferred to the son's 
name. In the course of the judgment the following passages from Mac- 
naghten’s Mahomedan Law were considered (p. 317) : 

“The Mahomedan lawyers carry this disinclination (that is against bastardizing) 


* much further; they consider it the legitimate of reasoning to infer the eris 


tence of marriage frqm the proof of co-habitation”... “None but children who 
are in the strictest senge of the word spurious are considered incapable of inherit- 
ing the estate of their putative father .. where hy any possibility a marriage may 
be presumed, the law will rather do so than bastardize the issue, and whether a 
marriage be amply voidable or void ab imitio the offepring of it will be deemed le- 
gitimate.” . s 

In the judgment reference was madè also to the following passage from Mac- 
naghten’s Bgok on Mahomedan Law (p. 318) :— ` 

“The mere fact of casual concubinage is not sufficient to establish legitimacy ; 
and if there be proved to have existed any insurmountable obstacle to the marriage 
of their putative father with their mother, the children, though not born of common 
women, will be considered bastards to all intents and purposes.” 

In the judgment it was observed as follows (p. 318) :— 

“The effect of that appears to be, that where a child has been born to a father, 
of & mother where there has been no mere casual concubinage, but a more per- 
manent connection, and where there is no insurmountable obstacle to such a mar- 
riage, then, according to the Mabomedan Law, the presumption is in favour of such 
‘marriage having taken place.” 
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In Askrufood Dowlak Ahmed Hossain Khan Bahadur v. Hyder Husein 
Khan: the head-note runs thus : 
“ According to Mahomedan Law the Ais cation of legitimacy fan marriage 
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Seemed 


follows the bed, and while the marriage lasts, the child of the woman is taken as ROSHANBAI 


the husband’s child; but this presumption is not anti-dated by relation.” 
The obeervationg in Khaja Hidayat Oollah’s case came to be considered, 
and it was obeerved that the cohaBitation alluded to in that judgment was 
continual ; it was proved to have preceded conception and to have been bet- 
ween a man and a woman cohabiting together as man and wife, and having 
that repute before the conceptioa commenced ; and the case decided that no co- 
habitation simply and birth, but that cohabitation and birth with treatment 
tantamount to acknowledgment, sufficed to prove legitimacy. The presump- 
tion throughout the whole judgment*is’treated as one of fact, Those obser- 
vations set at rest the contention that mere f of cohabitation was suffi- 
cient to raise a presumption of marriage Gaiam 

In Muhammad Allahdad Khan v. Muhammad Ismail Khan, the quee- 
tion of legitimacy, acknowledgment and presumption came to be considered 
by the Court. In the course of a critjcgl and exhaustive judgment, Mah- 
mood J. examined the original texts whith are the foundation’ of Mahome- 
dan Aw and the decisions of the Privy Council, and held that where legiti- 
macy could not be established by direct proof of such marriage, acknow- 
ledgment was recognised by the Mahomedan Jaw as a means whereby marriage 
bf parents or legitimate descent might be establish@d as a matter of sub- 
stantive law. Such acknowledgment *always" proceeds upon the hypothesis 
of a lawful union between the paretite and the legitimate deacent of the ack- 
mowledged person from the acknowledgor, and there is nothing in the Maho- 
medan law similar to adoption as recognised by the Roman and the Hindu 
‘systems, or admitting of affiliation which has ne reference to consanguinity 
or legitimate descent. The child whose illegitimacy is proved beyond doubt, 
by reason of the marriage of his parents being either disproved or found to be 
wnolawful cannot be legitimatised by acknowledgment. Acknowledgment has 
only the effect of legitimation where either the fact of the marriage or its 
ee ee eee a ees 
of uncertainty. e 

In Abdul Razak v. Aga Makomtd eae Bindanim,? the question again 
came to be considered. The headnote is : . 

“ As to the question whether the son bom to them, had been legitimated by the 
father's acknowledgment of him, it was that under the Mahomedan law, k- 
gitimation of a son, born out of legal „may be effected by the force of his 
father’s acknowledgment of his being of legitimate birth ; but that a mere re: 
cognition of sonship is insufficient to effect it. Acknowledgment in the sense meant 
by that law ig required, viz., of antecedent right, and not a mere recognition of 
paternity.” 

In the course of the judgment their Lordshipe cortsidered the language of 
‘the judgment in Khaja Hidayat Oolldks case and Ashrufood Dowlal’s case 
and it was pomted out that the previous judgment did not amount to any 
statement of law to the effect that an acknowledgment of paternity by Tiself 
1 (1866) 11 M. I. A %. 3 (1893) L L. R. 21 CaL 
2 (1888) I. L. R. 10 AlL 289. 666, P.C. 
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was sufficient to amount to an acknowledgment of legitimacy. In that judg- 
ment the following passage was quoted without any qualification (p. 679) :— 

“When, therefore, a child really illegitimate by birth becomes legitimated, it is 
by force of an acknowledgment, expressed or implied, directly proved or presumed.” 

In Aizunnissa Khatoon v. Karimunnissa Khatoon,; the doctrine of ack- 
nowledgment came to be considered by the Court. It was stated that the 
doctrine of acknowledgment was not applicable to a case in which the pater- 
nity of a child was known, and therefore, it could not be called in to legiti- 
matize a child which was illegitifnate by reason of the unlawfulness of the 
marriage of its parents. A reference was ntade to the passages in Bailey 
and Mr, Ameer Ali’s Mabommedan Law. The question was considered to be 
a question of fact to be decided on the evidence. 
In Masit-un-nisa v. Pathani* the question of cohabitation and acknow- 
ledgment was considered by the Allahabad Court. The two Privy Council 
decisions in, Kkajah Hidayat Oollah’s tase and ‘Askrufood Dowlak’s case were 
noticed, and in dealing with the language .used therein it was stated (p. 
298 ) :-—- 
“The difference between the two imtgrpretations is this; whereas taken literally 
the judgment ‘in the earlier case apparently decided -that continual cohabitation 
plus birth after such cohabitation without any other evidence or ci 
afforded a prime facie presumption of marriage under the Mabomedan Law, the la- 
ter ruling heid that not merely cohabitation and birth after cohabitation would 
amount to such a presumption, but*that the cohabitation must be a cohabitation as 
man and wife and there must be,tseatment tantamount to acknowledgement of the 
fact of the marriage and the legitimacy ‘of the children.” 
Following the latter ning of the Privy Council it was held that the evi- 
dence was not sufficient to establish an acknowledgment of that type. This 
is thie pasiage Teed upon DY-Sir W. Wilson for the explanation to paragraph 
83 of his book. < 

In Ghatanfer Ali Khan v. Kama Fatima,® the question of abeence of di- 
rect ‘evidence of marriage and presumption from long cobabitation came to: 
be considered by the Privy Council again. Their Lordships observed that 
the learned Judges fully recognised that prolonged cohabitation might give 
rise to a presumption of marriage, but that: presumption was not necessarily 
a strong one. On the facts it was held that instances of alleged acknowledg- 
ment by the father of the -mother as his wife, and the fact that two of the 
appellant’s sisters, who were in the same position as to their legitimacy as. 
he was, were married to respectable men with due formalities, were, under 
the circumstances, insufficient to affect the question favourably for the ap- 
pellant. Thg Court held that those facts were insufficient to establish the 
alleged marriage. 

In Sadik Husain "Khan v. Haskim Ali Khan,‘ the question of acknow- 
ledgment again came to be considered. The head-note there appears to be 
in somewhat wider terms than justified by the judgment of the Board. 
In dealing with this question it was dbeerved as follows (p. 234) :— 

“Jf this be ao, the rulg of the Mahomedan law applicable to the case ia well- 


1 (1895) L L. R. 23 Cal 130. s. G 12 Bom. L, R. 447, pc. 
2 (I9) L L R 26 AIL 29%. (1916) L. R. 43 L A. 212, 
3 (1910) L L. R 32 AIL 345, 3, ©. 18 Bom. L. R. 1087. 


VOL. XLVI. } THE BOMBAY LAW REPORTER. 333 
established : No statement made by one man that another (proved to be ile 0.C 3J. 
gitimate) is his son can make that otHer legitimate, but where no proof of that 193 
okind has been given such a statement or acknowledgment is substantive evi- —~ 
dence that the person so acknowledged ia the legitimate son of the person who RoSHANBAI 
makes the statement provided his legitimacy be possible.” v. 

It is therefore clear from thaf decision that if marriage is disproved, no SULEMAN 
amount of statements that the son was of the person making the acknow- 
ledgment can raise a presumption of marrigge or legitimacy. It appears that 
in that case witnesses who knew the father, and who were the friends of the Kanis J. 
father for years were called to ebtabliaff his relation with the lady with whom it — ° 
was claimed he waa validly married. 

In Imambandi v. Mutsaddt,: the question of presumption came for con- 
sideration. It was observed that clear and reliable evidence that a Maho- 
medan had acknowledged g child as his legitimate issue raised a presump- 
tion of valid marriage between him dnd tbe child's mother. In examining 
the evidence critically their Lordships pointed out that there was no evidence 
on record to disprove the alleged marriage. Certain entries in certain books 
which were alleged to displace the prefimption were considered and the 
arguigent was rejected. Pistia aS RS a 
be not merely of paternity but of legitimacy. 

All the cases on this -point of presumption, marriage and acknowledg- 
ment came to be critically examined by the*Privy Council in Habibur Ruh- 
man Chowdhury v. Altaf ‘Ali Chowdhury? The head-note is in these 
terms : . i 

“Under the Mohammedan law no statement made by a man that another, prov- 
ed_to be illegitimate, is his aan can make that other legitimate. If an acknow- ` 
ledgment is of legitimate sonship, and that relationship is poesible in fact and law, 
it gives rise to a rebuttable presumption that thereewaa a marriage between the 
parents.” 

Lord’ oeda ate oae oP Mk oa meade. the Gietinction bawesa 
legitimacy and legitimation clear and observed as follows (p. 120) :— 

“Before discussing the subject, it is ag well at once to lay down with precision 
the difference between legitimacy and legitimation. Legitimacy ig a status which 
results from certain facta, Legitimation ig a proceeding Which creates a status 
which did not exist before. In the proper sense there id nb legitimation under the 
Mohammedan Jaw. Examples of it may be found in other systems. The adop- 
tion of the Roman and the Hindu law effected legitimacy. The game was done 
under the Canon law and the Scotch law in ‘respect qf what is known as legitima- 
tion per subsequens matrimoninum. By the Mohammedan law a son to be legiti- 
mate must be the offspring of a man and his wife or of a man and his slave; any 
other offspring ia the offapring of xina,, that is; ilicit connections apd cannot be 
legitimate, The term ‘wife’ necessarily connotes marriage; but, as marriage 
may be constituted without any ceremonial, the existence of a mariage in any 
particular case may be an open qfestion. Direct proof may be available, but if 
there be no such, indirect proof may suffice. Now one» of the ways of indirect 
proof is Py an acknowledgment of legitimacy in favour of a son. This acknow- 
ledgment must be not merely of sonship, but must be made in such a way that it 
shows that the acknowledgor meant to’accept the other not only as hie eon, but as 
his legitimate son. It must not be impowsible upon the face of it;-i.e, it must 
- not be made when the ages are such that it is impossible in nature for the ack- 
1 (1918) L. R. 45 I, A, 73, . 2 (191) L. R 48 L A 114 
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Higgs cus aa ay ana ae’ eee eta ae ae 
the acknowledgement, being the wile of ‘nother, or within prohibited degrees of 
the acknowledgor, it would be apparent that the issue would be the issue of adul? 
tery or incest. The acknowledgement may be repudiated by the acknowledgee. 
Bat if none of these objections occur, then the acknowledgement has more than a 
mere evidential value. It ‘raisea a presumption? of marriage—a presumption which 
may be taken advantage of either by a wife-caimant or a son-claimant. Being, 
however, a presumption of fact, and not juris et de jure, it ia, like every other pre- 
sumption of fact, capable of being set aside by contrary proof. The result ia that 
a claimant son who has in his favour a wiedgement of legitimacy iv in 


this position: The marriage will be proved and his legitimacy established 


unless the ‘marriage is disproved. Until the claimant establishes his acknowledg- 
ment the onus iv on him to prove a’ parriage. Once he establishes an acknow- 
ledgment, the onus is on those who deny a marriage to negative it in fact.” 


‘Lord Dunedin further pointed out that in fhe earlier cases not only was 


streas laid on the fact that an acknowledgment of legitimacy had more than 
a mere evidential value but also there were expressions used such as by a 
proper acknowledgment the status of legitimacy was acquired. It was pointed 
out that the phraseology of such expressions must not be pressed to disturb 
what was the ruling principle, and that principle was that under the Mahome- 
dan law such an acknowledgment was a declaration of legitimacy and hot of 
legitimation. ` 

‘This judgment approved of tke exhaustive statement of law on the point 
by Mahmood J. in Muhammad, Allahadad v. Muhammad Ismail and final- 
ly in the case of Sadik Hoosain v. Hashim Ali and the passages quoted from 
those cases above. s 

This was followed by the case of Mohabbat Ali Khan v. Mahomed Ibra- 


him Khan> The question there was in respect of a son of a Mahomedan 
. by a female servant in his*house. The parents had continuously cohabited 


for many years and¢the father on several occasions had acknowledged the 
plaintiff as his son. Lord Shaw in delivering the judgment noticed the pas- 
sage from Khajak Hidayat Oollch’s case and the statement of law in Wil- 
sons Mahomedan Law. The Board accepted as correct the statement of 
law by Lord Dunedin in the passage quoted above. 

Having regard to these authorities’ it is clear that the question of marriage 
is one of fact and the presumption doe$ not arise merely from the fact of 
some years gf cohabitation. It is required to be proved that the man 
treated the woman as his «wife and had* recognised her as such, not merely 
casually but with the intention and knowledge of giving her the status of a 
wife. In réspect of acknowledgment of a son it is further clear that\ the 
acknowledgment must be as of a legitimate son and mere acknowledgment 
of paternity is not ‘sufficient to raise a presumption of legitimacy or mar- 
riage. It is further clear that in the event of disproof of marriage no amount 
of acknowledgment can*make the presumption override the fact and persuade 
the Court to decide the matter on-the presumption. It is useful in this 
connection to bear m mind the definitions of “proved”, “unproved” and 
“disproved” given in the Indian Evidence Act. Applying those definitions to 
the question of marriage and legitimacy it appears proper to state that if mar- 
riage is proved no question of acknowledgment remains to be considered. 

r (1929) L. R. 56 L A. 201, $. c. 31 Bom. L. R. 846. 


e 
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Only when by reason of time or circumstances the question of marriage is 
in a state of being “ unproved,” the question of acknowledgment arises, and 
in dealing with that question satisfactorily evidence has to be led of clear ack- 
nowledgment. If the plaintiff leads such evidence of acknowledgment of the 
woman as his wife or acknowledgment of a child as his legitimate child, in 
the absence of proof by the defendant the presumption of marriage will hold 
good and the plaintiff should be considered as having discharged the burden of 
proof, ° 

It is clear that the plaintiff faving, come to Court to establish the plea of 
marriage the burden of proof is on her to start with. In considering the 
evidence it is again to be borne in mind that statements made by persons 
behind the back of the defendant cAntfot be binding on him and cannot be 
regarded as evidence against him. Therefore, statements made even by the 
plaintiff in the absence of the defendangs are not evidence of the fact of mar- 
riage or acknowledgment against the defendant. 

[On questions of fact arising in the case, his Lordship examined the evi- 
dence at considerable length and reached the conclusion that the plaintiff had 
failed to establish her case. The suit was therefore dismissed* with costs.— 
Fos. ? i 

Attorneys for plaint Benjamin, Chhatrapati & Co. 

Attorneys for defendant: Ambubhai & Diuji. 3 


a ; ` . Sutt dismissed. 





Before Mr. Justice Coyajes. 


F. D- SHAMDASANI 
v. 
THE CENTRAL BANK OF INDIA, LTD. (No. 2).* 
Coutit—Pleadings——Scandalous statements—Expunging of such statements. 

The Court will expunge objectionable atatements made in a pleading if they do 
not amount to an allegation necessary for the formulation of the plaintifi’s 
case, either in the way of establishing a cause of action or relevant for the 
purpose of decision of any of the dssues arising in the case. The test in such 
a case ia whether the allegation or the statement can form part of the evi- 
See cee rene eee tt ce oun een hon the inapose (ok Onna 
ing the reliefs prayed" for. 

Addis v. Gramophone Company, Limited,1 1 and Blake v. Albian Life Assurance 
Society, followed. 


EXPUNGING remarks from plaint. ° ; 

The plaintiff, P. D. Shamdaseni, filed a suit against the defendant bank, 
on January, 25,1943, for an order that five sharesa,of the defendant bank 
which the plaintiff owned be retransferred to him and the bank should pay a 
sum of Rs. 50,000 by way of damages, and prayed in the alternative that 
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ROSHANBAI 


the bank be ordered to pay a sum of Rs. two lacs by way of damages..Jn - 


one of the paragraphs of the plaint, the plaintiff alleged :— 


*O. C. J. Suit No. 108 of 1943. 2 (1876) 45 L. J. C. P. 663. 
-1 [1909] A. C. 488. 
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“21. The plaintiff says that the defendant bank resorted to the acts referred 
to...oatensibly for enforcing the defendant bank’s lien by the sale of his said five 


we shares in the defendant bank.. -Teally with the ulterior object of getting rid of 
SHampssani the plaintiff as a member of the defendant bank for ever so that he should no 


v. 
CENTRAL 
BANK oF 

Invi, LTD. 
(No. 2). 


\ 


longer be able to attend the general meetings of the members of the defendant as 
he was able to do continuously from 1923—4936 and exercise hie rights . [inter 
aid ana tl ue a ee ae. 
nagement and accounts of the defendant bank so as to enable the members of the 
defendant bank to assert their righty in the matter] and protecting the interests of 
the members of the defendant bank.” 

The defendant bank filed its written®statement on April 10, 1943, in which 
it Said with reference to the allegations made in para. 21 of the plaint :— 
“The defendant denies that there wera any malpractices or window-dressings 
or illegalities in the management and accounts of the defendant bank as in the 
plaint falsely alleged and “suggested. The defendant submits that the said allega- 
tions and suggestions about malpractices, window-dfessings and illegalitles in the 
management and accounts of the defendant bank are false, malicious and scanda- 
lous besides being entirely irrelevant for the pufposes of this suit, and submita thet 
the said allegations be ordered to be expunged from the plaint.” 

On Auguss‘12, 1943, the defend&nt bank took out a chamber summons 
for an order expunging the passage enclosed within square brackets in, para. 
21 of the plaint. ù 

The summons was heard. 


« 

' N H. Bhagwati, for the plaingiff. 3 
J. H. Vakedi, with R. J. Kolah, for the defendanta. 

COYAJEE J. This summons is taken out by the defendant bank for strik- 
ing out and expunging a certain portion of paragraph 21 of tbe plaint under 
O. VI, r. 16, of the Civil Procedure Code, 1908. The words complained of | 
are: ° y 
“Inter alia of exposing the malpractices, window-dressings, ilegalities, etc. in 
the management and accounts of the defendant bank so as to enable the members 
of the defendant bank to assert their rights in the matter.” 

The summons is supported on the ground that the statement referred to 
is, first of all, scandalous, and, secondly, irrelevant to the issues that must 
arise on the pleadings in the case.¢ 

‘Choe eit in fled by thw lant foe ER EEN GRE de T 
bank standing in the name of the plaintiff alleged to be illegally sold by the 
defendant bank in February, 1937, and for Rs. 50,000 as damages. This 
is contained in prayer (a) of the plaint. Prayer (b) of the plaint, in the al- 
ternative, asks for Re. two lace as damages. The reliefs claimed in prayers 
(a) and (b} of the plaint are evidently based on the ground that there has 
been a breach of contract by the defendant. This contract and ite breach 
are set out in paragraphs 3, 22 and 23 of “the plaint, [Paragraph 3 of the 
plaint says that the mémorandum and articles of association of the defend- 
ant bank were registered under the provisions of s. 21 of the Indian Com- 
panies’ Act, 1913, and the effect of it is that the same constitute the whole 
céatract between the parties and that the contract is in writing and regis- 
tered. Paragraph 22 says that the contract between the plaintiff and the de- 
fendant is contained) in and evidenced by the memorandum and articles of 
association, and paragraph 23 says that the breach of his right under the ` 
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contract is the gravamen ‘of this complaint. Then paragraph 20 asks for 
general damages and paragraph 21 makes,certain statements, and exceptior 
is taken by the defendant bank to certain portions of the statements made in 
paragraph 21. 

The plaint and the written statement show that four issues would arise 
on the face of the pleadings. The first issue would be : 
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“Whether the sale is illegal and'in breach of the contract referred to in the INDI, Lim, 


plaint ? ” 

The second issue would be ; . 

“Whether on the defence takem up ingperagraph 1 of the written statement viz. 
whether article 32 ia ultra vires the powers of the bank under the provisions of the 
Indian Companies Act?” 

The third issue would be as set out irf paragraph 1 of the written statement, 
TADEN.: 

“Whether the suit ia barred by the Iny of liniitation ?” 

- The fourth issue would be : 

“What would be the damages tħe plaintif would be entitled to?” 

The question before the Court is, whether the words complained of as set 
out in the summons amount to an allegation necessary for the formulation 
-of the plaintiff's case, either in the way of establishing a cause of action or 
relevant for the purpose of the decision of any of the issues that I have in- 
dicated above. As regards the question whether the statement, to which eb- 
jection is taken, supports the cause of action ôr is*relevant to any of tha 
issues, the test would be whether the ellegatlon or the statement could form 
part of the evidence-in-chief which ¢he plaintiff would be bound to lead for 
the purpose of obtaining the relief asked for. I have already indicated the 
four issues. I have already indicated the paragraphs in which the contract 
is set out and the breach of the contract complajned of. This is purely an 
action for breach of a contract. It is not an action in tort, where further 
statements for the purpose of obtaining higher damages on the ground of 
aggravation would be necessary, and where the plaintiff would be entitled 
to set those out for the purpose of obtaining such relief. In my opinion if 
‘the plaintiff establishes what he complains of in paragraphs 3, 22 and 23 as 
get out by me above, it is unnecessary for him to make the statements made 
m paragraph 21 because, if he succeeded on the statements and allegations 
made-in paragraphs 3, 22 and 23, what is said in paragraph 21 is entirely 
unnecessary. If on the other hand be fails to proye what is stated in para- 
graphs 3, 22 and 23, the proof of what he alleges in paragraph 21 would not 
entitle him to any relief at all. Mr. Vakeel for the defendant bank has re- 
lied on two authorities. The first is Addis v. Gramophone COmbany, Limi- 
ted, where it was laid down that where a servant is Wrongfully dismissed 
from his employment, the damages for the dismissal cannot include compen- 
gation for the manner of the dismissal, for his injured feelings, or for the 
loss he may sustain from the fact that the dismissal of itself makes it more 
difficult for him to obtain fresh employment. In that case the principle applic- 
able is laid down, and Lord James of Hereford said that as a junior at The 
bar, when he was drawing pleadings, he often strove to convert an action for 


1 [1909] A. C. 488, 
RB 


(No. 2). 


Coyajee J, : 
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0.C.J. a breach of contract into an action in tort in order to recover a higher scale 
1943 of damages, although it was then as it is now, the general impression of the 
bie profession that such damages cannot be recovered in an‘ action for breach of 

SHAMDASANT contract as distinguished from tort, and that therefore it was useless to attempt 
Centra to recover them in such cases, and that that vemains true to this day. Lord 
Bank or Atkinson in a considered judgment said {p.°493): 

INDIA, LTD. “I have been unable to find any case decided in this country in which any 
(No. 2). countenance is given to the notion that a dismissed employee can recover in the- 
= shape of exemplary damages for illefal dismissal, in effect damages for defamation,. 

_ Coyajes J. for it amounts to that, except the case of {aw ve Jones.” 
~ Then the learned law Lord sts out the three exceptions to that rule at p. 495, 

and says that apart from these exceptions there is no case in which the excep- 

tion to the principle can be applied, nanfely, that aggravated damages can be 
obtained on allegations which savour more of ‘defamation than anything else, 

and he observes (p. 495): ° ° 
“For instance, in actions of tort motive, if it may be taken-into account to ag- 

gregate damages, as it undoubtedly may be, may also be taken into account to 

mitigate them, as may also the conduct of the plaintiff himself who seeks redress. 

Is this rule ta be applied to actions “of breach -of contract ?” 

The judgment proceeds to say that that is not possible in cases based on @ 
breach of contract, the test being whether the plaintiff is to be paid adequate: 
compensation in money for the lose of that which he would have received 
had his contract been kept alive, and no more. This principle is enunciat- . 
ed by Lord Gorell in the same ‘case that (p. 501): j 

“The general rule is clear that damages in contract must be such as flow natu- 
tally from the breach, or such as may be supposed to have been in the contem- 
plation of the parties as the result of the breach.” 

As I have already pointed out, the plaintiff, in paragraph 20, has clearly 

claimed general damages for the breath and nothing more. 

The next case supports the test I have already referred to, namely, whe- 
ther the plaintiff would in this case be entitled to lead such evidence for the 
purpose of establishing his case, and that case in Blake v. Albion Life Assu- 
ance Society.” In that case the portion complained of was ordered to be 
struck out on the grfund that it wag irrelevant, although Brett J. went to the 
extent of saying (p. 667): ` s 

“I do not put this case upon the ground of the statements in these paragraphs 
being scandaleus, although I agree with my Lord that we should be very careful 
not to allow scandalous matter to be imported into pleadings where it comes with- 
in the rule that it is not only scandalous but jrrelevant.” 

In deliveging the judgment it that case, Lord Coleridge, Chief Justice, 
pointed out that Q- 666) : 

“Jf the cause of action, as I have stated it, is proved, then the plaintiff does 
not want what is stated in these four paragrhphs at all. If on the other hand, 
the plaintiff proves these four paragraphs, and does not prove his cause of action 
against the defendants in this particular case, then it is plain that he does not 
gucceed in the action, and he proves that which is only irrelevant to his claim.” , 
Tien he also observes that the paragraphs complained of contain a state- 
ment of facts which was not even evidence-in-chief in the case. 


1 (1890) 25 Q. B. D. 107. _2 (1876) 45 L. J. C. P. 663. 


. 
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In the light of these observations although the first case referred to is a case 0.C.J. 


of master and servant, the principles enuñciated are clearly principles which 
draw the line between a cause of action arising oa a breach of contract and 
a cause of action arising in tort. 


1943 


ene 


As I have pointed out above, in the second case the paragraphs complain- Gee 
ed of were ordered to be struck owt on the ground that they were irrelevant, BANK OF 
although Brett J. went to the extent of saying that in his opinion they were INDIA, LTD. 
not scandalous. In my opinion the statement complained of as set out in the (No. ig 
summons is scandalous per se, and inasmuch as it does not form any part of Covaiee Ja 


the cause of action set out in parsgranbs 3, 22 and 28 nor paragraph 20, 
which claims damages, the statement is entirely irrelevant and has no bear- 
ing upon the four issues that would afise, which I have set out above. 

Mr. Bhagwati has argued the summons with some force and he has tried 
to support his case on this ground : He sa}s that the statements are there 
only for the purpose of setting out history and secondly for the purpose 
of the enumeration of rights and is not a matter of substance or proof by it- 
self. He has maintained that if you look at paragraph 21, first of all it sets 
out the motive of the directors of the’ bank in selling these shares for a 
paltwy amount of Rs. 177-8-0 when the claim of the bank was more than 
Rs. 5,500, and that that was done, according to the paragraph, with an ulte- 
rior object, namely, of getting rid of the plaintiff, s0 that he should “ no longer 
be able to attend the general meetings of the members of the defendant bank 
as he was able to do continuously drom 2923 to 1936.” Then follow the 
words complained of “inter alia of exposing the malpractices, window-dress- 
ings, illegalities, etc., in the management and the accounts of the defendant 
bank.” Mr. Bhagwati’s contention is that first the motive is indicated, then 
the previous conduct of the plaintiff from 1923 to 1936 in his attempts to 
expose the malpractices is set out, and then the further words used, accord- 
ing to Mr. Bhagwati, show that he is deprived of his rights as a member 
and a shareholder, viz. to expose the bank, if necessary, under the heads set 
out therein, and that therefore the whole paragraph properly read, and read 
as a whole, should only mean that these statements are made for the purpose 
of setting out the history, also the motive and for the purpose of enumerating 
the rights which the plaintiff is deprived of. In my opinion the proper 
reading would be to take into account the words “no longer be able to ex- 
ercise his rights, namely of exposing malpractices, window-dreSsings and ille- 
galities in the management and accounts pf the defendant bank in the future,” 
as they stand. In the circumstances, and „n the light of whae I have said 
above, in my opinion this statement is entirely unnecessary ahd*unwarranted, 
looking to the nature of the case and the frame of the@wt. But I may say 
that Mr. Bhagwati’s argument,» which was certainly cogent and very force- 
ful, is not borne out by the affidavit of the plaintiff himself, because in his 
affidavit in reply the plaintiff does not support this contention, and after 
referring to the affidavit made on behalf of the defendant, he saye : 

“The amid allegations refer to the motives which prompted the directors oft the 
defendant bank in purporting to ell off my shares as they did, and thereby œm- 
mitting the wrongful acts mentioned in the plaint end to substantiate the fact 


and the quantum of damages that should be awarded to me. I submit that the 
said allegations are both necessary and essential.” 


— ry 
. 
. 
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O.C. J. | What is more important is the next statement made in that affidavit. He 
143 gaye that he is entitled to prove the truth of the same as matters in aggra: 
“~~ vation so as to claim higher damages in any event. In the light of this affi- 
Ssamm SS? davit of the plaintif, I am afraid I cannot accept the contention put forward 
CENTRAL by his counsel with a certain amount of skill and adroitness. In my opinion 
BANK OF the words complained of are both scandalaus ‘and irrelevant. 
Inna, LID. In the circumstances the only order the Court should make is that the 
ce summons be made absolute, with posts. Counsel certified. 
Loyajes J. ; y è Summons made absolute. 
— Attorneys for plaintiff: -KAanderao, Laud & Co. 
Attorneys for defendants: Payne & Co. 


Before Mr. Justice Kania. 


1943 MAHOMED JAFFER HAJI NAZARALLI DEVJI 
honan aad v. 
November 23, MAHOMED JANMAHOMED.* 
T T rustee—-Appointment—New trustee—-Appotniment by all trustees, whether peces- 
sary. 


Where a deed of trust provides for appointment of a new trustee by the 
* continuing trustees, such appoigtment must be made by all the trustees act- 
ing together. It is nét competent to some only of the trustees to appoint a 
new trustee at a meeting at whfch oneeor more of their number are absent. 

Luke V. Soyth Kenstngton Héiel Company, followed. 


ORIGINATING summons, 

On July 1, 1908, a public charitable trust known as Jamalbhai Hirji Chari- 
table Trust was created, one of the canditions of which was that whenever a 
trusteeship fell vacant “ the continuing trustees or trustee ” shall “ appoint some 
fit person or persons...to be a trustee or trustees” to fill up the vacancy. 

In 1927 the sole surviving trustee under the above trust was one Nazaralli 
Devji. He appointed Mahomed Jafar (plaintiff) and Mahomed Ali Janma- 
homed and two other AE NOE E ee Re ee 
on October 18, 1980. 

On February 14, SEESE OEEO EEIT 
only defendapts Nos. 1-3 were present. The plaintiff was not present at 
the meeting. Defendants Nos 1 to 3 agfeed unanimously to appoint defend- 
P e Weneh eure i caused by, the death of Nazar- 
alli. 

The plaintiff ‘objected to the appointment on tbe ground that under the deed 
of trust a new trustee can be appointed by “all the trustees for the time be- 
ing” and not by a majority of or some of the trustees, 

On June 29, 1943, thè plaintiff filed an originating summons for the deter- 
mination of questions set out in the judgment. 

M. V. Desai, for the plaintiff. 

H. D. Benapi, for the defendants. 


*O. C. J. Suit No. 817 of 1943 1 (1879) 11 Ch. D. 121. 
(0. S) ' 
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Kanla J. This originating summons is taken out to obtain the Court's 
opinion on the following two questions : (1) whether under the provisions of 
the indenture of trust, dated August 1, 1908, and in the circumstances set out 
in the plaint the appointment of a new trustee can be validly made by some 
of the trustees of the said trust without the consent and concurrence of 
all the trustees ; and (2) whether Uefendant No. 4 is validly appointed as a 
trustee of the said trust and whether he can act as such. 

The plaintiff is one of the trustees of a public charitable trust known as the 
Jamalbhai Hirji Charitable Tsust. Defendants Nos, 1, 2 and 3 are the re- 
maining trustees. In the indenture of trust it was inter alia provided as 
follows : 

“|, And it ia hereby agreed and Gecfared that if and so often as any of the 
trustees hereby appointed or any future trustees of these presenta shall dle or re- 
nounce the Shia Asna Asharj faith it shall be lawful for the continuing trustees or 
trustee for the time being of these presente. ..to appoint some fit person or peraons 
following the Kboja Shia Asna Ashari religion to be a trustee or trustees in the place 
of the trustee or trustees so dying or renouncing the Shia Asna Ashari faith... with 
liberty upon any such appointment to increase or diminish the original number of 
trustees which shall never be lesa than five or more than seven...” ° 
The plaintiff and defendants Nos. 1, 2 and 3 were appointed trustees in 1927 
by one Nazaralli Devji who was then the sole surviving trustee. Nazaralli 
died on October 18, 1930. A meeting of the trustees was held on February 
14, 1940. Notice of that meeting waa given t6 the*plaintiff and defendants 
Nos. 1, 2 and 3, but defendants 1, 2 and 3 drfty attended. The third defend- 
ant was elected chairman and at*that meeting the three defendants pur- 
ported to appoint the fourth defendant as a trustee of the said trust and fur- 
ther resolved that the necessary document in that behalf be prepared. It is 
common ground that no deed of appointment hgs thereafter been made. It 
is admitted that the plaintiff was not present at the meeting and was not a 
party to the appointment or the said resolution, Although the plaintiff has 
taken no stepe thereafter, there is nothing to show that he consented or agreed 
to the said appointment. He challenges the appomtment on the ground that 
the power to appoint new trustees was vested in all, and it was not open to 
a majority of the trustees, even if they ¢lone were pregent at the meeting, to 
appoint another trustee. The questton for consideration therefore is whether 
the appointment so made is valid and binding. In their affidavit the defend- 
ante allege that after the meeting of February 14, 1940, defendant No. 4 has 
attended meetings and there is acquiescepce on the part of the plaintiff. 

On the question whether the appointment made by a majority if good or not, 
my attention has been drawn first to the judgment of Tyabji J? if Champaklal 
Labhai Mehta v. Hiralal Mansukhlal Munshi. In that “matter a scheme was 
framed and the trustees were acting thereunder. Clause 8 (a) and (c) of the 
said scheme ran as under : k . . 

“8, (a) The number of trustees shall never be less than three and the trustees 
aball have power to add to their numbers provided that the number shall at no 
time exceed seven. ~ 
“(c) If any trustee or trustees either original or substituted or appointed under 
this scheme shall die or be abeent from British India for a period of one year or be 
1 (1984) 0. C J. Suit No. 1122 ; gust 28, 1937 (Unrep.). 
of 1934, decided by Tyabji J„ on Au- 
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adjudicated an insolvent or be convicted of a criminal offencé and punished with 
imprisonment of not less than six months or desiring to be discharged from or 
refuse ‘or become unfit or incapable to act in the duties and powers in him re- 
posed under this acheme the surviving trustees or trustee for the time being shall 
by writing appoint any other pereon or persons to be a trustee or truslees in place 
of the trustee or trustees so dying or being absent from British India or becoming 
insolvent or being convicted or punished as eforeanid or desiring to be discharged 
or refusing to act or becoming unfit or incapable to act as aforesaid. If any such 
contingency arise and no appointment of trustee or trustees as the case may be 
made within a period of three modftha from the happening of such contingency 
it shall be lawful for the Advocate Genera] of Bembay at any time after the er- 
piration of the said period by writing to appoint a fourth trustee or trustees as 
the circumstances may require.” 

By clause 13(@) of-the scheme it Was*provided that every resolution and 
other question submitted to the meeting shalk be decided by a majority of 
votes of the members present at such, meeting amd voting on the question. 
Every member shall have one vote, but in the event of equality of votes, the 
chairman of such meeting shall have a second or casting vote, whether he has 
previously voted on the question q pot. 

It was stated in the plaint that it was desirable to appoint at least two 
more trustees to act along with the plaintiff and the two defendants. * The 
plaint then stated as follows : 

‘In view of doubts that are entertained as to the validity of an appointment of 
new trustees made by the majerity of the votes of the trustees or by auch num- 
ber of trustees a9 may attend the meeting, convened for that purpose, the plaintiffs 
desire that the relevant clauses of the scheme should be construed by this honour- 
able Court in order that the trustees may be guided thereby in appointing trustees 
in future . 

ais ca PEE E A, ae une cae E Tyabji J. 
Relying on cl. 8(a) and (@) of the scheme and the following statements in 
Lewin on Trusts (13th ed.) at pages 382 and 385, Miele SORE Eve 
his judgment. The passages are as follows : 

“So a power given to ‘ es i aa ie Cae ee 
ercisable by a single survivor; buti it cannot be exercised by one trustee in the 
lifetime of the other who haa not effectually disclaimed.” (p. 382): “ Powers 
giveh to trustees must’ he exercised by phem jointly, but an act by one trustee with 
the sanction and approval of a co-trustec,,will be deemed an act of both.” (p. 
385). 

The learned Judge held that the power, of appointment was capable of be- 
ing exercised only by all tHe trustees concurrently, and answered the questions 
accordingly.. 

In Haji Moermahomed Abdul Satar Patel v. Haji Fazal Ilias Patel’ the 
question again camesbefore Blackwell J., where the clause for the appsintment 
of new trustees was worded as in the last scheme. That scheme also contain- 
ed a provision for questions being decided by the majority as in the last 
scheme. In the plaint it was stated that the plaintiff and the two defendants, 
who were all the trustees, attended the meeting and the appointment of the 
new trustee was made by the majority of the two defendants as against the 
vote of the plaintiff. The plaintiff contended that the appointment wae in- 


1 (1986) O. C. J. Suit No. 541 of , J., on April 6, 1936 (Unrep.). 
1936 (O. S.), decided by Blackwell ` 
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alid in law. It was contended in tHe plaint that the concurrence of all the 
Continuing trustees was necessary before arty trustee or trustees could be ap- 
pointed in place of the trustee who had resigned. There is no judgment, but 
the learned Judge held that the majority had not the power to appoint a new 
“trustee, 

~ In Ishwardas Vanilal v. Mancharam S. Khandwalla' the point came before 
‘Engineer J. The trust deed contained similar provisions for the appointment 
of a new trustee. In that case it was also grgued that a notice of the meeting 
‘having been given to the trustegs, if they remained absent the appointment was 
good and could not be stated to be an Sppointment made by the majority of the 
trustees, The learned Judge held that the appointment of defendant No. 3 
as a trustee by defendants Nos. 1 and 2 alone was not valid. He also held 
that the fact that notice of the meeting was given to the plaintiff and defend- 
ant No. 4, and the fact that they remained absent did not alter the position. 
That argument was rejected and it was held that all the trustees must join 
in the execution of the trust, and the appointment of a new trustee cannot be 
f valid and proper unless all the-trustees then entitled to act joined in such ap- 
pointment. : . - 

IneHaft Ebrahim Busheri v. Pravin Mahomed Kazim Nemarie the point 
‘once again came to be considered by Blackwell J. In’that case at a meeting 
of the trustees the objecting trustee was present and dissented from the’ ap- 
pointent. The Court held that on the construetion of the usual clause giving 
the trustees power to appoint a new,truste®s the majority had no power to 
appoint a new trustee. It must bethe act of all the, trustees. 

All these decisions are unreported. In Lewin on Trusts (14th ed.) I find 
that the passage quoted above at p. 385 from the previous edition is omitted. 
At p. 196 in discusaing the position of trustees if ia observed as follows : 

“In the case of co-trustees the office is a joint one. Where the administration 
-of the trust is vested in co-trustees, they all form as it were but one collective trus- 
tee, and therefore must execute the duties of the office in their joint capacity... 
Tf any one refuse or be incapable to join, it is not competent for the others to 
proceed without him, but the administration of the trust must in that case devolve 
upon the Court... 

Luke v. South Kensington Hotel Company? is relied ypon to support the last 
statement. In that case one of several mortgagees had filed a suit to fore- 
cloge a mortgage and made as co-defendants the other mortgagees who were 
‘unwilling to act as plaintiffs. The, facts as stated in the judginent of Jesel 
M. R. show that the mortgagor was unable to pay the principal and interest. 
A proposition was made that the trustee-mortgagees should acoept 12ah. 6d. 
in the pound, and for that amount accept'a new mortgageefrom a new 
company to be formed to take over the business of t®e old one. To tbat 
position two trustees agreed bat the third did not.” When the new com- 
pany was formed the solicitors of that company were informed that the dis- 
senting trustee did not desire to come into the arrangement. With that 
‘knowledge two of the trustees executed the deed of composition and the com- 


1 (1987) O. C. J. Suit No. 1330 of 140 (O. S.), decided by Beck- 
of 1937, decided by Engineer J. on ' well J. on April 1, 140 (Unrep.). 
28, 1987 (Unrep.).. 3 (1879) 11 Ch. D. 121 


2 (1940) O. C. J. Suit No. 491 
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pany also executed the new deed on different terms. The plaintiff 
brought the suit to foreclose the mortgage and contended that the origi- 
nal mortgage remained in effect because he had never agreed to release it. 
It was beld that the act of the co-trustees alone was not sufficient to alter the 
position of the mortgagees. This decision might be based on the fact of the 
estate being vested in all the trustees, atd there being ho extinguishment of 
title, it may be held that a mere agreement of the two trustees did not alter’ 
the, position. In Lewin on Truste (14th edn.) it was further observed (p. 
196) :-— ° ° 

“Where there are several trustees, and the trust is of a public character, the 
act of the majority is held td be the act of the whole number ; as where there were 
seven trustees and they met for the purpose of electing a schoolmaster, and at the 
meeting five of the trustees concurred in the appointment, but two dissented, the 
act of the majority was considered to bind the minority. But the act of the ma- 
jority does not bind the minority, so far as the act“is beyond the proper sphere 
of the duty of the trustees. Nor can a majority, in the abeence of express sta- 
tutory authority, peas the legal estate which ia vested in all And when a special 
Boome shes ee Eo eee oth Conor De a a but all must 
join.” 

For thig last ‘proposition In re The Chuna Church, Smetkhwiok,! is: 
relied upon. The report of that case shows that out of six trustees one had. 
been ascertained to suffer from a softening of the brain and was’ unable to 
act. The petitioners, the other tfustees, applied to the Court for leave to sell. 
the old meeting house and chapel. It yas pointed out that a meeting’ of the 
Church had been held when it was resolved that a petition should be present- 
ed and it was approved by the Attorney-General. That again was a case where 
a legal estate was vested in the trustees and the conveyance was to be execut- 
ed by five out of the six trustees, Apart from these passages no other state- 
ment of law in Lewin on Truste is pdinted out aa helpful to the present dis- 
cussion. In Halsbury’s Laws of England (2nd edm), Vol. XXXIII, the 
question of appointment of new trustees is considered at p. 164. It is there 
stated as follows : 

wA new trustee ia apporte enhet (1) tider a power tor’ tak’ purpose aoler 
red by the trust disposition ; or (2) under the power for the purpose conferred by 
statute ; or (3) by a court of equity.. 

Under the first ground Tempest v. Lofd Camoys® is relied upon. In that 
case the question before the Court was in respect of the discretion given to the: 
trustees. Jessel M. R. in dealing with tħe question observed as follows (p. 
578) : . 

“Tt is very’ important that the law of the Court on this subject should be un- 
derstood. It ts Bettled law that when a testator has given a pure discretion to 
trustees as to the ex@cise of a power, the Court does not enforce the exercise 
of the power against the wish of the trustees, byt it does prevent them from exer- 
cising it improperly. The Court says that the power, if exercised at all, is to be- 
properly exercised. This fnay be illustrated by the case of the persons having a 
power of appointing new trustees. Even after a decree in a suit for adminis- 
tering the trusts has been made they may still exercise the power, but the Court 
willysee that they do not appoint improper persons.” 

The rest of the judgment is not material. In art. 279 of the same Volume 
it is stated : 

1 [1866] W. N. 196. 2 (1882) 21 Ch. D. 571. 
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“An appointment of a new`trustee under a power for that purpose contained 
in the trust disposition must be in accordancé in all material respects with the 
terms of the power.” 

No other passage is relevant to the present discussion. 

The first question is whether under the circumstances and in view of the 
four decisions of this Court there remains any scope for discussion. It has 
been strongly urged that I should not consider the question open for discussion 
any longer, and as a Court of coordinate jurjadiction these decisions are bind- 
ing on me. There is considerable force in the contention that the power to 
appoint new trustees is the joint act 8f all the trustees, and if they do not 
agree, the matter becomes one where the Court’s intercession must be called 
for. If all the trustees do not agrees to perform that duty, which is a joint 
one, it cannot be performed by, them and they must obtain an order of the 
Court. Having regard to the state of law and the practice followed in this 
Court for the last nine years, I think the firet question must be answered in 
the negative. The answer to the second question will also be in the negative. 
The attitude adopted by the defendants in this case, as disclosed by their 
affidavit, is not of’ trustees who want metefy to get the Court’s opinion on a 
doubtgl point. In their affidavit they have brought in entirely irrelevant 
matters of opinion for discussion. They have charged the plaintiff with mis- 
appropriation in 1935 and'in para. 8 charged him with obstruction in the ag- 
ministration of the trust. It is contended if the affidavit that the plaintiff 
has all along acquiesced in the appointment èf the fourth defendant and his 
action in presenting this suit was only to harass the defendants. In the usual 
- way the affidavit winds up by stating that the defendants submit to the orders 
of the Court ; but that statement must be read along with the previous ones. 
In my opinion the plaintiff's suit was justified and the action of the defendants 
as disclosed by the affidavit ia not that of trustees who bona fide want merely 
the opinion of the Court. I therefore direct that the plaintiff's costs of the 
suit taxed as between attorney and client be paid out of the estate, while the 
defendants must bear their own costs of this litigation. On the plaintiffs 
side only one counsel must be allowed. 


` e ° Order accordingly. ` 
Attorneys for plaintiff : Matubhai,*Jamietram & Madan. - ` 
Attorneys for defendants ` Makomed Ali & Co. 


kd ° 


Before Mr. Justite Chagla. E 
NAGINDAS PURSHOTAMDAS PATEL « « 
v. ° 
BAJRANG LAL KHEMKA 
AND z 
RAI BAHADUR MOTILAL CHAMARIA.” 
Cosis—Tkird party—Suit dismissed without order as to costs—Whether defendant 
can recover kis costs from third party. ` 
Where the defendant impleads in the suit a third party, who has indemnified 
him not only as ta costs but in very wide terms and who adopts his defence, 
“GO. C. J. Suit No. 1562 of 1940. 
R. 44. f è 
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' and the suit is dismissed without any order as to costa, the defendant is en- 
titled to recover from the thifd party his own costs of the suit taxed as bet- 
ween attorney and client and those of the third party proceedings as between 
party and party. 

Howard v. Lovegrove, Simpson and Miller v. British Industries Trust, Limit- 
ed—Polikoff, Third ‘Party, Williams v, [tster and Co.; Lewellyn, Bros., Third 
Parties*, and Venkatarangayya Appa Rao V. Vartaprasada Rao+, followed. 

Blore v. Ashby® and Maxwell v. Britisk Thomson Houston Company®, dis- 
ti . } j ry t 

Costs ° 2 

‘The plaintiff Nagindas sued the defendant Khemka to recover a sum of 
Rs. 3,665 as damages for breach of ecogtract entered into on March 8, 1937, 
of which the defendant was a partner with the East India Film Co. 

The defendant denied the claim om merits, and further contended that Mo- 
tilal Chamaria should be impleaded ih the suit as a third party, on the ground 
that the contract in suit was entered into by the East India Film Co., in which 
he and Motilal Chamana were partners. He further contended that the part- 
nership was dissolved on July 28, 1988, and that Motilal Chamaria had filed a 
suit in the Calcutta High Court for accounts of the partnership, which suit 
ended in a compronmise decree on December 22, 1938, one of the terms of 


~ which was :—~ 


"“ The plaintiff (Rai Bahadur Motilal Chamaria) will pay and meet all liabilities 
and carry out all outstanding contyacts and obligations of the East India Film Co... 
and/or incurred by the defendant (B. L Khemka) on account thereof and the 
plaintiff will keep the «defendant indemnifed and protected against all accounts, 
claims or demands in respect thereof.” : 

On October 8, 1941, Motilal Chamaria was added to the suit as a third 
party and directed to file his written statement. The third party filed his 
written statement on November 24, 1941, in which he said, among other 
things :— 

“The third party adopts the written statement of the defendant.” 

The suit ended in a consent decree which dismissed the suit without any 
order aa to costa. 

The defendant thep applied to recover his costs of the suit from the third 
party. . ° 
Mursban Mistree, for the defendant. 

M. P, Amin, for the third party. . 

CHAGLA,J. In this suit the défendant claimed an indemnity against the 
third party im respect of the decree that might be passed against him and 
for payment of al} costs, charges and expenses in relation thereto. At the 
instance of the defendant, a third party nqjice was taken out and Rai Baha- 
dur Motilal Chamaria was added as a third party to the suit. The result of 
the action was that the plaintiff found that he could not sustain the suit and 
submitted to ita diamissal. A consent decree was taken at the trial by which 
the suit was dismissed, and no order was made as to the costs of the plaintiffs 


1 (1870) L. R 6 Exch. 43. 4 (1920) I. L. R. 43 Mad. 898. 
2 (1923) 39 T. L. R. 286. 5 (1889) 42 Ch. D., 682. 
3 (1915) 109 L. T. 699. 6 [1904] 2 K. B. 342. 
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action. I might point out that the third party was a party to thia compro- 
mise. In other words the third party agreed to the defendant not Claiming 
from the plaintiff the costs’ of the action. Mr. Murzban Mistree appearing 
for the defendant has argued before me the question of costs as between the 
defendant and the third party. 

In the written statement filed by the third party the third party admitted 
that he had indemnified the defendant, and also adopted the written statement 


filed by the defendant. The indemnity relied upon by the defendant was ` 


given by the third party in certajn proceedings taken out between the defend- 
ant and the third party in the High ‘Court of Caleutta, and the terms of 
the indemnity are as follows : 

“The plaintiff (the third party here) wil? pay and meet all liabilities and carry 

out all outstanding contracts and obligations of the East India Film Company,... 
andlor incurred by the defendant (B4 L. Khemka) on acoount thereof and the 
plaintiff will keep the defendaht indemmifitd and protected against all accounts, 
claims or demands in respect thereof.” 
Now the suit was filed by the plaintiff in respect of-a contract’ and obligation 
of the East India Film Company, and these is no doubt that the defendant 
was entitled to resist that suit, and as it happens he resisted the suit succes- 
fully. “In doing so he incurred costs. As the indemnity is admitted by the 
third party, there is no dispute that as between the defendant and the third 
party the third party must pay the defendant's costs of the third party pró- 
-ceedings Mr. M. P. Amin appearing for the third party concedes that. 

The only question that remains tq be determined is what is the proper 
order that should be made with regard to the costa df the suit incurred by 
the defendant Mr. Murrban Mistree contends that he ig entitled to the costs 
of the suit as between attorney and client against the third party, and in 
support of this he refers to a decision in dloward Y. Lovegrove’. That was an 
action by a leasee against the assignee of the lease for breach of a contract 
by the assignee to indemmify the lesee against a failure to perform the co- 
venants contained in the lease. > In that case the plaintiff sought to recover, 
among other heads of damage, the whole costs, as well as those paid by him on 
taxation as extra costs paid by him to his own attorney, igcurred in unsucess- 
fully defending an action brought again& him by the*lessor for breach of 
one of the covenants in the lease committed after the assignment, and the 
Court consisting of Chief Baron Kelly, Baron Martin and Baron Pigott held 
that the lessee was entitled to recovér both the estra costs paid by him to 
his attorney and the taxed coets. AE peAa tet his urement Cet Bama 
Kelly observes : 

“1 am of opinion that elf the costs the plaintiff incurred, both those allowed as 
between party and party, and also thoee properly incurred in alidition between him- 
self and his own attorney, were neeesearily incurred. This being so, it would be 
unjust, and we should not give its full effect to the comtrgct of indemnity entered 
into with him by the defendant if we were to deprive him of these extra costs.” 

In Simpson end Miller v. British Industries Trust, Limited—Pohkoff Third 
Party’ the defendants claimed an indemnity from a third party in an actiqp 
which was settled by a payment from the third party to the plaintiffs, judg- 
ment being given for the plaintiffe for party and party costs against the 
1 (1870) L. R. 6 Exch. 43. 2 (1923) 39 T. L. R. 286. 
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defendants. The Court held that the defendants were entitled to an order 
against the third party for solicitor and client costs as between the plaintiffs 
and the defendants and for the costs of the proceedings of the defendants 
against the third party, the latter costs to be taxed as between party and 
party. Mr. Justice Salter pointed out that unless costs of the suit were 
given to the defendants on attorney arf client basis, they would not receive 
a complete indemnity. As regards the costs between the defendants and the 
third party, there was no difference in principle between the scale applicable 
in a claim to an indemnity and the, scale applicable in any other form of 
action. These two are cases where the plaintiffs obtained a decree against 
the defendants ; but we have also got a case where the plaintiffe suit was 
dismissed and that one finds in Williams v. Lister and Co.; Llewellyn Bros., 
Third Parties? In that case the plaintiffs action was dismissed for want of 
prosecution. Then the defehdants took out æ summons against the third 
party to show cause why the third party should not pay to the defendants the 
taxed coats of.the action as between solicitor and client. Lord Justice Vau- 
ghan Williams, in delivering the judgment, said (p. 700) :— 

“Tn my opinion the costs taxed as between party and party are not an indemnity, 
for there i something always remaining over and above those costs. I thfhk that 
the defendants are entifled to their coats of the action, taxed as between solicitor and 
chent, and the appeal must be alowed.” 

Mr. M. P. Amin hag relied of a decision in Blore v. AT ened wt 
action was brought for specific performance of a contract. The defendant plead- 
ed that he was not liable on the ground that he signed the contract as agent for 
another person, and the defendant served a third party notice on that other 
person. The Court held that the defendant having set up a defence which 
failed must pay the costg of the action as between the plaintiff and the 
defendant and he was not entitled to be indemnified by the plaintiff. In his 
judgment at p. 684 Mr. Justice Kekewich says that the defendant in that 
case was fighting the action for his own benefit and that he was relying on 
something Detter and ‘higher than an, indemnity, namely, the fact that: Hip wae 
not liable at all. 

Te ie scans police Cie r ian inedacand 
the third party in his written statementehas adopted the whole of that defence. 
Therefore the defence put forward by the defendant was as much in his own 
interest as fn the interest of the third party as he was bound to defend the 
suit on merits. I do not, thereforg, think that the decision in Blore v. Ashby 
helps Mr.eAmin. The principle, it seems to me, to be deduced from that 
decision isethat where you have a defendant setting up a defence which would 
not be open to a hird party but which is taken up by the defendant solely 
for his own benefit, and if the defendant fails m that defence and fails in the 
action, he cannot go against the third party for indemnity in respect of the 
costs of the action. 

But Mr. Amin has strenuously urged that even if I am inclined to make the 
dhird party pay the costs of the action between the plaintiff and the defendant, 
L should do so on the party and party scale and not as between attorney and 
client. In support of his contention he has relied on a decision in Maxwell 


1 (1913) 109 L. T. 699, 2 (1889) 42 Ch D. 682. 
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chaser of the same property during the pendency of the suit. aei ACJ. 


doubt, therefore, that even if the appellanf has paid off the previous mort-. 


gagee, he is bound by the charge. 


All the four contentions urged by the appellant, therefore, orn 
appeal is dismissed with coste. ° 


Appeal dismissed. 


Before Mr. Justice Lokur. ‘ 
DATTATRAYA VWASUDEV KHATKUL 


v. 
PARASHRAM ANANT MOGHE.* 


Khoti Settlement Act (Bom, I of 1880), Secs. 17, 18, 20t—Occwpancy tenani—Pay- 
ment of rent—Entry in botkhat—Subzeguent amendment of entry only with 
consent of managing khot—Eniry ultra vires—Entry not final under s. 20-—- 
Civil Court—Jurisdiction—Suit to declare amended entry void. 

When an entry has once been made in the botkhat as regards payment of 
rent by an occupancy tenant to the khot under a 17 of the Khoti Settlement 
Ag, 1880, it can only be altered by theReoording-officer under s. 18(2) of 
the Act “with the consent of the parties affected thereby given in writing 


before him.” ° 


*Second Appeal No. 875 of 1940, 


from the decision of M. C. Shah, - 


-Assistant Judge at Ratnagiri, in Ap- 
peal No. 268 of 1938, the 
.decree passed by H. C. Desai, First 
Class Subordinate Judge at Ratnagiri, 
in Civil Suit No. 174 of 1937. 

t The sections, so far as material, 
run thus: 

17. The other records prepared 


under the said section shall specify— e 


(a) the description and amount 
-of rent, if any, payable to the khot 


by each privileged occupant according 


to the provisions of: section 33;... 

18. (2) So long as the settlement- 
register and other records are in the 
charge of the Survey-officer, the said 
officer, and afterwards the. Collector 
or any other officer whom the Provin- 


cial Government from time to time’ 


‘empowers in this behalf, may, in the 
cases specified in sub-section (3), but 


at any time amend, or cause to 
amended any entry in such re- 


a 


gister or records, whether by addition 
thereto, insertion therein, cancelation 
or othgr alteration thereof, as may be 
required; and unless and until so 
amended, every entry made shall, as 
long as the survey-settlement for 
which it was made remains in force, 
continue to be applicable to the land 
teferred to. i 

20. (Z) Şubject to such orders as 
may be passed on appeal under sub- 
section (2) and to the provisions of 
sub-section (3), every entry in the 
settlement-register or other records 
made by the Recording-officer under 
gection 16, 17 or 18, md purporting 
to record— . o 

(a) the facy that the interest of 
any permanent tenant is or is not 


‘transferable otherwise than by inheri- 


tance, or * 

(6) the liability of each privileged 
occupant to pay rent of the descrip- 
tion and amount entered, 
shall, subject to the provisions of 
section 18, be conclusive and final 
evidence of the fact or liability so 
recorded. 


DATTATRAYA 


Vasuev 


v. 
PABASHRAM 
Anant 
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An entry so made with the consent of the managing khot alone is sitra vires 
and a nullity and has no finality under a 20 of the Act. 
Al suit to have such an entry declared void and of no effect is not barred 
by s. 20 of the Act. 
Ibrahim v. Krishnaji,. qualified. 


Suit for declaration. : 

RC a a RNR Eee TER CT eee ee 
of the village of Kasheli. Parasltram (defendant No. 1) was the occupancy 
tenant of lands khata No. 84 in the village. These lands were entered in the 
boikhat of the village as paying rent to the khots at the rate of three times 
the assessment. The rent was paid at that rate. 

In the year 1935-36, while defendant No. 2 was the managing khot of the 
village, defendant No. 1 applied, with the conbent of defendant No. 2 alone, 
to amend the entry in the botkkat to the effect that lands in khata No. 84 
were liable to pay rent only at the rate of the survey assesarment and local fund 
cess. On July 30, 1935, the eub-divisional officer passed the following order :— 
`“ The khata No. 84 at the village of Kasheli stands in the name of the applicant. 
He applied for an order being passed fixing the liability of the said kbata to pay 
survey assessment and local fund and the managing khot has consented te such. 
order being passed in my presence. Accordingly a tharav (order) is passed to take 
supvey ageessmnent and local fund in respect of the said khata. A necessary dakbala 
{entry or note) be made jn the botkhat and an order be issued to the khot for the 
Village management. The statement should be kept in the proceeding relating to- 
the commutation of rent. Thia order should be given effect to from the next year 
(that is) 1985-36.” . -e : 
In the year 1936-37 the plaintiff became the managing khot of the village. 
He then came to know of the above order. 

On December 1, 1937, the plaintiff sued for a declaration that the order 
was void and of no effect. 

The trial Court held that the civil Court had no jurisdiction to try the 
guit and that the consent given by defendant No. 2 was binding on the other 
khoti sharers, observing as follows :— 
` “Under 8. 20. eyery entry made in the settlement register purporting to record 
the amount of rent efck privileged occypant is liable to pay is subject to right of 
appeal to higher authprity conclusive and fimal evidence of the liability so recorded. 
Tt means that if no appeal ia preferred to the Governor in Council within time the 
civil Court would have no jurisdiction in the matter. Even if this Court had the 
jurisdiction there is another defect to the pħintiff’s suit. It is the consent of de- 
fendant No. 2 to the change in the qeantum of rent given at a time when he was 
the managing khot, Such a consent-is binding on all khoti sharers : 26 Bom. L, R 
421." 

On appeal, the ASsistant Judge held that defendant No. 2 had authority 
to consent to the entry and his consent wasebinding on all the khoti sharers, 
that the entry made by the Recording-officer was not unauthorised and was 
not beyond his powers, and that the suit was barred under s. 20 of the Khoti 
Settlement Act, 1880. “The Judge observed :— 

“Tt seems to me quite clear that under r. 2(1) (b) of 8. 33 the Recording-officer 
had the power to make the entry in question with the consent of the parties, it 
being not shown that the plaintiff and other khoti co-aharera had objected to the 


1 (1924) 26 Bom L. R. 421. 
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exercise of such powers under the proviso to the said rule, Under a 26 of the Act A. C.J. 
defendant No. 2 as the managing khot had the power to give his consent! to the > 1943 
change in the entry under s 33, r. 2, and this is amply supported by 26 Bom. vee) 
L. R. 421, The entry in question is one contemplated by s. 17(a) and falling as DATTATRAYA 
it does under a. 20 is conclusive so ag to bar the civil Court’s jurisdiction to entertain Vasupay 


a suit to question it.” v. 
The plaintiff appealed to the High Court. PARASHRAM 


T. N. Walevalkar, for the appellant. _— 
K. N. DAarap, for respondent No. 1. ° 


Loxur J. This appeal involves & question of considerable importang ° 
under the Khoti Settlement Act, 1880, 

The facts are not in dispute. The plaintif and defendants Noa 2 to 17 
are oo-sharers in the khotki.of the village Kasheli in Ratnagiri District. 
Defendant No. 1 is a permanent tenant of khata No. 84 in that village. I 
may mention here that before the amertiment of s. 3(4) of the Khoti Settle- 
ment Act, 1880, by s. 85(b) of Bombay Act IV of 1913, permanent ten- 
ants were styled “occupancy tenante.” In accordance with the Recording- 
officer's tharav or decision, defendant Noe 1 and his predecessors were pay- 
ing to the khot thal (rent) at three times the survey assessment in respect of 
their khata No. 84. This went on till defendant No. 2 became the managing 
khot for 1935-36. Defendant No. 1 then made an application to the Record- 
ing-officer requesting that his liability in respect, of khata No, 84 should be 
fixed af survey assessment and local fund cess,only. Defendant No. 2 as the 
managing khot having given his consent to this change, the Recording-officer 
’ passed an order on July 30, 1935, granting the request with effect from 1935- 
1936. The plaintiff became the managing khot for 1936-37, and when he 
discovered this change, he filed this suit to have it declared that the order 
of the Recording-officer was void and nót binding on him and on defendants 
Noa 3 to 17 and that they were entitled to recover thal at three times the 
assessment as before and to have the amendment of the entry in the botkhat 
cancelled. Defendant No. 1, who was the only contesting defendant, con- 
tended that the suit was barred by s. 20 of the Khoti Settlement Act, 1880, 
that the consent of the managing khot was binding on all the khoti sharers 
and that the order passed by the Recording-officer was‘legal and valid. The 
trial Court upheld all these contentions and gave the plaintiff a decree for 
the recovery of only Rs. 2-7-9, the unpaid portion of the survey agsesament 
and local fund cess due from defendant No. 1. If appeal the learned Assist- 
ant Judge held that the suit was barred uflder s. 20 of the Act and confirmed 
the decree of the trial Court. 

Section 20(1) of the Khoti Settlement Act, 1880, provides that every 
entry in the settlement register or other records made by the Recording- 
officer under s. 16, 17 or 18, and purporting to record—(a) the fact that 
the interest of any permanent tenant js or is not transferable otherwise than 
by inheritance, or (b) the liability of each privileged occupant to pay rent 
of the description and amount entered, shall be conclusive and final evidence 
of the fact or liability so recorded, subject to the provisions of s. 18 and to 
the result of any appeål against the entry to the Provincial Government 
under eub-s. (2). There is no doubt that the entry complained of is made 
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by the Recording-officer in one of the “other rècords”, viz. botkhat, and 


it purports to record the liability of a privileged occupant to pay rent. It 
is admitted that no appeal against the order was made to the Provincial 
Government to have the entry altered. Hence the entry would be conclusive 
and final evidence of the privileged tenant’s liability, provided it was made 
under 8. 16, 17 or 18. The learned Assistant Judge has held that the entry 
is made under s. 17 (a) read with s. 33(c), r. IL(1)(b). This finding, how- 
ever, does not fit in with the echeme of the Act. 

Section 3(5) recognises three classes of privileged occupants, dharekaris, 
quasi-dharekaria and permanent tenants. Section 33, which appears in chapter 
TV under the heading, “ Privileged Occupants’ Rents”, lays down how the 
quantum of the rent payable by a previleged occupant is to be determined. A 
dharekari is to pay only, the survey assesement, of his land ; a quasi-dharekari 
is to pay something more; ang a permanent tenant is to pay whatever is enter- 
ed in the survey records in accordance with tha five rules given.in cl. (c). 
Those survey recorde are maintained under sa. 16, 17 and 18 in part III of 
the ‘Act, which deals with “Survey! and Settlement.” The heading of sa. 16 
and 17 is “ Settlement Records,” whife the heading of sa. 18 to 22 is “ Custody 
and ‘Amendment of Records: Determination of Disputes.” This makes 
it clear that ss. 16 ‘and 17 are meant for the first entry in the settle- 
ment records and not for the amendment of the entries already made, for 
which provision is made ir 2°18. The settlement records consist of the 
settlement register and other records prepared under 8. 108 of the Bombay 
Land Revenue Code, 1879. Section 1@ provides for the entries to be made 
in the’ settlement register, That register is to contain the area and asses- 
ment of each survey number, the names and tenure of the privileged occu- 
pants, if any, the names gf the co-sharers of the khotki and other allied 
information, but not the description and amount of rent payable to the khot 
by each privileged occupant. That information is to be entered in “other 
records ” under s. 17(¢). Clauses (b) and (c) of s. 17 provide for entries 
regarding matters with which we are not concerned. In accordance with a. 17 
(a) “the description and amount of rent, if any, payable to the khot, by 
each privileged occfigant according,to the proviaiona of section 33” are to 
be entered in the botkkat, The ruled in a 33(c) provide not only for the first 
entries to be made under s. 17 but also for alterations in them under certain 
circumstances, which are to be entered under s. 18, sub-ss. (2) and (3). Section 
18(2) contemplates two classes of cases where entries already made under 
a. 17 can Be amended or altered. In tha five cases specified in sub-s, (3) 
the Recording-officer may amend an entry without the consent of the pri- 
vileged occupant of the khot, but im other cases he cannot amend or alter 
any entry without “the consent of the parties affected thereby given in 
writing before him.” The entries to be,made in accordance with rr. ‘IV and 
V ing 33(c) are included in the cases specified in s. 18(3) (d). Rule II(2) 
provides for the entry of the rent at an amount fired as determined by 
agreement of the parties either at the time of ‘framing the survey record or 
at any other time, and cl. (b)' requires that if it be at any; other time, then 
the parties must appear in person or by duly authorised agent before the 
Recording-officer and consent to such entry. The learned Assistant Judge 


e 
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has construed this cl. (b) ‘as including any entry made after the framing ACJ. 
of the record whether an entry has alread? been made or not. But the 1943 
scheme of the Act shows that a distinction is throughout maintained between = “~~ 
an entry and an alteration or amendment of an entry. If no entry is made pen ea 
at the framing of the survey records under r. II(1) (a), then an entry tọ be y 
subsequently made falls under, r. II{7) (b). But once an entry is made PARASHRAM 
either at the framing of the survey record or subsequently, it can be altered ANANT 
or amended only under s. 18. The Gifference in the procedure for making Lokut J 
the first entry and that for amending it is obvious We are not! here con- “°° 
cerned with the alterations contemplated by rr. TV and V which fall under 
* 8 18, sub-s, (3) (d). For the first entry to be made under r. II (1) (b) at 
any time after the framing of the regord the consent of the parties is suffi- 
cient. In r. II(3) it is provided that the word “ parties” in that rule means 
“the tenant and the person who at the time of the agreement is the manag- 
ing khot.” Even then the proviso empowers the other co-sharers in the khotki, 
having an interest exceeding three-eighths of the entire khotki, at the time 
of the nomination or appointment of the managing khot, to restrain his 
power to make an agreement with a pefnfanent tenant regarding his rent. 
Tf no gich restriction is placed upon his powers, the managing khot’s con- 
sent binds all the co-sharera. But once an entry is madé, it cannot be altered 
or amended under s. 18(2)! except with the was consent of “the parties 
affected thereby ”. . 
Tin the? present case it a in ea that the d 
officer had made a tharav that the rent payable in regpect of khata No. 84 
was three times the assessment. That allegation was not traversed by de- 
fendant No. 1 in his written statement. Thus it may be taken as admitted 
that an entry had already been made in the record under a 17(a) accord- 
ing to the provisions of s. 33(c), r. Ii?) (a) or (b). Hence when the 
Recording-officer changed that entry at the instance of defendants Noa 1 
and 2, he must be deemed to have acted under s. 18(2) and not under 
8. 17(a). 
I have already indicated the difference in the procedure under. the two 
sections. When the firet entry is to be made, all the sharers in the khotki 
are naturally anxious to see that the rent is properly entered in the survey 
records and they would take care to restrain the managing khot’s powers 
under the proviso to 3.'33(c), r. II. But after the entry is once*made, they 
may rest secure, since s. 18(2)! would not allow ahy amendment or altera- 
tion without the written consent ‘of all the parties affected thereby. I may 
point out here that in Krishnaji Natasinva v. Krishnaji Naraysn’e Candy J. 
has similarly analysed the pertinent sections of the Act en these lines, but Š 
no useful purpose will be served hy referring to it in detail as many of the 
pertinent sections have been materially altered by the Khpti Settlement Amend- 
ment Act, 1904. 
In the present case when defendant No. 1 made his application in 1935, 
the Recording-officer seems to have thought that he had to fix the amount 
of the rent under a, 33(c), r. II(Z)(b), and was, therefore, satisfied with 
the consent of the managing khot, and he altered the entry that was already 

1 (1896) L L. R 21 Bom. 467. 
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ACJ. existing in the survey record. But, as I have already pointed out, he could 
1943 make the alteration only underes. 18(2) and that required the written con- 
Darmamaya t Of all the parties affected thereby. The partied affected were evidently 
Vasubey the tenant and all the co-sharere in the khotki. But Mr..Dharap for defend- 
9. ant No. 1 contends that the managing khot represents all the sharers and can 
ParasHRaAM give his consent on bebalf of all. The fowere of tbe managing khot are 
ANANT given in s 26. Under that section he is “to receive the inferior’ holders’ 
Rai ee ee ees en ee oe y 
St this Act or by any other law or Tule having the force of law, to be performed 
by the khot.” Mr. Dharap argues th&t the fiving of consent to a change in | 
ah entry in the survey record is an act required by s. 18(2) of the Act to . 
enable the Recording-officer to makg the change and hence that act can be 
performed by the managing khot. This argument finds some support in 
Ibrahim y. Krishnaji. That was a case under & 9 of the Act which provides 
inter alia that permanent tenancies hall be heritable, but shall not be other- 
wise transferable, without the consent of the khot, and it was held that the 
managing khot was entitled to give consent to the transfer of a permanent 
)» tenancy. Referring to the wording of s. 26, Macleod C. J. observed (p. 423): 
“The managing Khot would, therefore, be entitled to give consent, to the transfer 
of a permanent tenangy which is an act required by the Statute to be pérformed 
By ee s Secale Oe Pe 
* With profound respect, I think that this principle cannot be extended to 
all the cases where thé consent of the khot is required under the Ast. Thus 
s. 11 empowers the khot at any time jo confer on any; tenant the right of a 
privileged occupant of*any class, or on a privileged occupant of one clase, the 
Tight of a privileged occupant of a superior class. But where there are seve- 
ral co-sharers, this power cannot be exercised by the managing khot alone 
as is clear from 8, 12 ane r. IV framed by a 40(f)! which requires that all 
the known khot sharera or their duly empowered attorneys should sign the 
application under 3. 12. 
Moreover under s. 18 the consent required for an alteration in the entry 
is not that of “the khot” (as under ss. 9 and 11), but of “the parties 
affected thereby ”., Every co-sharer in the khotki is certainly affected by the 
alteration and hia individual consdot would, therefore, be required. In r. II 
under s. 33(c) also the same word “ Parties ” is used, and it had to be ex- 
preasty defined in sub-r. (3) that the word “ parties” meant “the tenant 
and the pemon who at the time of the agreement was the managing khot.” 
A similar explanation would have been added to s. 18(2) if it was intended 
that the congent of the tenant‘and the thanaging khot was sufficient to en- 
; able the Recording-officer to alter or amend an entry already made in the 
survey records. It must, therefore, be beld that the words “ parties affected 
thereby ” in s. 18(2) mean all the tenants ‘and all the co-sharers in the khotki 
who are affected, so fhat once an entry is made in the survey records under 
s. 16 or s. 17, it cannot be changed, except in the cases specified in s, 18(3), 
unless all the parties, whether privileged occupants or co-sharerg in the 
S istki we are ele DYIP CUaDaR KIVE Clt WEU a eee t: rt Delon 
en 
1 (1924) 26 Bom. L. R. 421. 
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It follows that. the Recording-officer acted without jurisdiction in amend- ALÈ 

ing the entry with regard to the rent payable in respect of khata No. 84 ‘1943 
without taking the consent of all the co-sharera in the khotki. lt is, however, “~~ 
argued that the entry having been made, whether under s. 17 or under s. 18, Dreama va 
it is final and conclusive under s, 20. Eut this finality would not attach to e 
the entry if it is made without jufisdiction and is ultra vires. Before its Papagupane 
amendment by Bombay Act ITI of 1904, old s. 17 itself provided “any ANANT 
entry in any record duly made under thi section shall be conclusive and = ~~ 
final evidence of the liability, thereyy established.” This was considered 72%"). 
in Krisknaji Narasinva vy. Krishnaji Notayan,1 and it was held that an entry 
in the survey records made under s8. 17 in disregard of the provisions of 6. 33 
could not be said to have been dulyemdde and was not final and conclusive. 
I do not think that the Legislature intended to overrule this by omitting the 
word “duly” before the words “made by the Recording-officer”, in the 
present s. 20. The word “made” necessarily means “duly made”, that 
is to say, made in exercise of the powers conferred by the provisions of the 
Act. An erroneous entry may be duly made and will be final under s. 20, 
but if it is ultra vires or made without Jurisdiction, then it would be a nul- 
lity ard can have no finality under that section. Although there may be no 
appeal against such a void entry, yet under s. 21 it will be binding on the 
Pardes pleted py th unl It te gevee Or iodine bye Mnal decree of +a 
competent Court. , ° 

It is now well settled by several cases decided under art. 14 of the first 
schedule to the Indian Limitation At, 1908, that where an authority which 
purports to pass an order is acting without jurisdiction, the purported order 
is a mere nullity and it is not necessary for anybody, who objects to that 
order, to apply to set it aside. This pynctple was extended to cases under 
s. '11 of the Bombay Revenue Jurisdiction Act, 1876, in Abdullamiyan Abdul- 
rehman v. Government of Bombay,? where the learned Chief Justice observed 
'(p. 590) :— 

“... if once the Court holds that what on the face of it purports to be an order 
-of a revenue Court is in fact a nullity, it can give rise to no rights and impose no 
obligations.” A 

Thus in Malkajeppa v. Secretary af State for India,’ where the Collector 

acting under the provisions of s. 37 of the Bombay Land Revenue Code, 
1879, purported to deal with land which was prima facie the prbperty of an 
individual who had been in peaceful occupation thereof, dnd not.of Govern- 
ment, and pass an order with reference thereto, it was held that he was not 
-dealing with that land in his official capacity, but was acting ultra vires. 

In Alimuddin v. Iskan Chandra Dey* the Collector pfrported to pass an '. 
order under 8. 116 of the Estates Partition Act (Bengal Act VIII of 1876). 

Under that section be could adopt only one of two cqurses, if any objection 
‘was raised before him that a particular plot of land did not appertain to 
the estate under partition, he could either strike off the partition or proceed 
with the partition, treating the disputed land as part of the estate. But the 


1 (1896) I. L. R. 21 Bom. 467, 3 (1911) I. L. R. 36 Bom. 325, 
473. S. cC. 14 Bom. L. R. 382. 
2 (1942) 44 Bom. L. R. 577, F.B. 4 (196) I. L. R. 33 Cal 693. 
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Collector, when certain persons objected that certain lands did not appertain 
to the estate under partition, pissed an order ercluding the disputed lands 
from partition, and it was held that the order was not such as he could pass. 
under s. 116 and wag consequently a nullity. 

Me Dharap. pomis out-that the order, of the ecmeniculiee my bë 
wrong, but as he purported to act in etercise of the powers under the Act, 
the entry made by him cannot be treated as a nullity, and in support of this 
he relies upon Bruusgaard Kioséeruds Dampskibs ‘Aktteselskdb v. Secretary 
of State: The order complained of in that case was passed after a fair 
hearing given to both sides, and it imposed a penalty under s. 167(17) of 
the Sea Customs Act, 1878. It was contended that the claim for penalty 
based on measurements not taken ðn board the vessel as required by the 
Act, but some miles away from the board, was ulira vires, illegal and im- 
proper, and that, therefore, the ordey imposing the penalty was made with- 
out jurisdiction and was a nullity. In rejecting this contention B. J. Wadia 
J. observed (p. 549) :— 

“,..on the record before me I cannot say that the Customs officer acted ultra 
vires or in excess of hia statutory aufbérity. It was an order made by an officer of 
Government in his official capacity, purpcrting to acti under the law, and,it was 
of a quasi-judicial character, and within his power.” 

The distinction between the two classes of cases was clearly pointed out 
if Mr. Justice Candy’s obgervations quoted with approval on p. 436 of 
Nagu v. Salu*. That was a case of an order under a. 37 of the Land Revenue 
Code, 1879, passed after an inquiry, ang he observed (p. 428): 

“The Collector eviderftly acted under section 37 of the Bombay Land-Revenue 
Code, and in so acting he properly considered whether the ground in question was 
the property of individuals, and whether any rights were established in or over 
the same. Finding thla in thd negative he disposed of the land subject to the rules 
which governed hia procedure. Had the order passed by him not been prima facie 
within the scope of hia authority, ratione eateria, then section 135 would not 
apply. So, too, bad he affected to deal with something in ita nature or legal 
character beyond the range of his functions, his order would have been legally 
a nullity, and there would have been no need for plaintiff to bring a suit to set 
it aside.” 

In Dhanji v. TRe Secretary of State* the occupancy of certain lands was 
granted by Government on condition tbat the lands should not be alienated. 
The grantee having made a contract for the transfer of some of the lands, 
the District Deputy Collector regarded it as a breach of the condition of the 
grant and, summarily evicted him ynder s. 79A of the Bombay Land Revenue 
Code. As the conditions necessary for the exercise of the power of summary 
eviction coffetred by s. 79A did not in fact exist, the action of the District 
Deputy Collector whs held to be ultra vires. Crump J. observed (p. 926) :— 

“Where an officer of Government purportss*to act under a statutory authority 
batan AO aac Nin a E E eae It 
is perhaps simpler to say that the act is not an official act ....7 

By parity of reasoning it must be held that in the present case also the 
Recording-officer haa not acted in his official capacity. Under s. 18 he had 
not to give any decision, but only to alter an existing entry} in the survey 

1 (1989) 42 Bom. L. R. 532. 3 (1920) L L R. 45 Bom 920, 

2 (1890) L L. R 15 Bom. 424. s.c. 23 Bom, L. R. 279. 


YOL. XLYL |): THE BOMBAY LAW REPORTER. 371 
records in accordance with the wishes of the parties affected thereby. He ACJ. 
derived his power to make the alteration from the consent of the parties 1943 
affected, and he had no such power if that consent was not forthcoming. “~~ 
The consent being thus-a sine qua non, any alteration by, him without euch PATATEATA 
consent must be regarded as ullra,vires and treated as a nullity, and the SS 
present suit to have it so declared is, therefore, not barred by s. 20. PARASHRAM 
The result is that the appeal succeeds and the plaintiff ia entitled to the ANANT 
relief asked for by him. After deducting the amounts already received in ~ 7 
respect of the rent for 1996-37 hg has aimed Re. 30-80 as due under the 1°": 
entry in the survey record before it was amended by the Recording Officer 

in 1935. The amount claimed by him is not disputed. 

The appeal ia, therefore, allowed and a*decree will be passed in favour of 

the plaintiff declaring that the amendment of the entry in the survey record 

made on July 30, 1935, to the effect that, khata" No. 84 of Kasheli is liable 

to pay only the survey assessment and local fund is null and void and not 

binding on the plaintiff and defendants Nos, 3 to 17. They are entitled to 

recover thei in respect of that khata in accordance with the entry as it stood 
before this amendment. The plaintiff shall’ recover from defendant No. 1 

Rs. 30-8e0 and he should also recover his costs throughout from defendants 
Nos. 1 and 2. The other parties shall bear their own costs. 


e Appeal allowed." 


Before Mr. Justice Macklin. 


HIFZURRAHEMAN ANSARSAHEB 1943 
v. Sayet 
HASANSAHEB ABANSAHEB FULMANDI.* July 7. 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 15, 12+—Hlection 
enquiry-—Setting aside of election—Corrupt practice—Disqualification of candi- - 
date—Procedure to be followed—High Cowrt—Revision—Judge—Pereona desig- 
nata. 

* Civil Revision Application No. 


question. ... © 
578 of 1942 (With © R. A Nos ,  (3)(a) The Jhdge, if satisfied that 


578 and 579), from an order passed 
by R. R. Karnik, Assistant Judge at 
Sholapur, in Miscellaneous Applica- 
tion No. 30 of 1942. 

t The material portiona of the sec- 
tions are ag follows: 

15. (1) If the validity of any 
election of a councillor is brought in 
question by any person qualified to 
vote at the election to which auch 
question refere, such person may, at 
eny time within ten days after the 
date of the declaration of the result 
of the election, apply to the District 
Court of the district within which 
the election has been or should have 
been held, for the determination of 


a candidate has, within the meaning 
of sub-section (4), compitted any 
corrupt prectice for the purpose of 
the election, shall declare the candi- 
date disqualified both for the purpose 
of that election and of sch fresh 
election as may hẹ held under sub- 
section (2), and shall set aside the 
election of such candidate if he has 
been elected. e` 

(b) If in any case to which clause 
(a) does not apply, the validity of 
an election ia in dispute between two 
or more candidates, the Judge shall, 
after a scrutiny and computation of 
the votes recorded in favour of each 
candidate, declare the ‘candidate who 


, 
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A Judge holding an election enquiry under 15 of the Bombay Municipal 

- Boroughs Act, 1925, has no“power to unseat a candidate on the ground that 

the candidate was disqualified by reason of a. 12 of the Act. 

Under s. 15(8) (a) the Judge is bound to unseat a candidate who has been 
guilty of corrupt. practices, But in any case to which cl, (a) does not apply- 
the Judge simply scrutinises the votes and awards the election to the candidate 
who has the greatest number of valid votes. In other words, if there is corrupt 
practice, the candidate is unseated. If there is no corrupt practice, the Judge 
simply scrutinisey the votes, decides which votes are valid, counta up, and de- 
clares the result accordingly. e e 

° The High Court can exercise itẹ powers of revision in a case in which the 

OE PS T AAI E R PONa Geet enee goes evens nel powers, given to 
him by the Legislature. 

ELECTION enquiry. s 

-The applicant Hifzurrahentan was the successful candidate from the Maho- 
medan ward at the triennial election of the Sholapur Municipality held on 
March 19, 1942. 

Hasansaheb, the opponent, appljed under s. 15 of the Bombay Municipal 
Boroughs Act, 1925, to the District Court at Sholapur challenging the election 
on the ground that| the applicant’s wife was a school mistress in thé employ 
of the Municipality and therefore he was disqualified to be a candidate un- 


der s. 12 of the Act A 


The Asistant Judge held that the nomination paper of the applicant was 
wrongly accepted, that he was not gyilty of corrupt practices, and that the 
Court had jurisdictión to interfere inthe matter. He held that the appli- 


is found to have the greatest number (a) who is a subordinate officer 
of valid votes in his favour, to have or servant of a municipality, ... 
been duly, elected : may be a councillor of such 
Provided that for the purpose of municipality. 
such computation no vote shall be (5) In every case, the authority 
reckoned as valid if the Judge finda competent to decide whether a va- 
that any corrupt practice was com cancy has occurred under this section 
mitted by any person, known or un- shall be the Collector. The Collector 
known, in giving or obtaining it.. may give his decision either on an 
(5) If the validity of the electioh application made to him or on his 
ig brought in question only on the ° own motion. Until the Collector de 
ground of any error by the officer or cides that the vacancy has arisen, 
officers charged with carrying out the . the seat of the pemon elected or 
rules made under clause (c) of sub- nominated shall not, under sub-vec- 
section (4) of section 10, or of an tion (4), be deemed to have became 
irregularity oc informality not *cor- vacant. An appeal shall lie against 
ruptly caused, thg Judge shall not every such decision of the Collector 
get aside the election. to the Provincial Government and 
Explanation—The expression “ er- ethe orders passed by the Provincial 
ro” in this clause das not incude . pon ee ene halle De 
‘ any breach of or any omission to 
carry out or any noncompliance with pe een ener 
the provisions of this Act or the passed under thia sub-section by the 
rules made thereunder whereby the Collector against any councillor with- 
result of the election has been materi- out giving him a reasonable oppor- 
ally affected. tunity of being heard, 


12, (2) No person— 
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cant was disqualified to offer himself as a candidate under s. 12(2)(b) and -A.G J. 

set aside the election, observing as follows :— 1943 

‘Pe nro talocs- Ae aub-en! C2), aid’ (By wits EE E E Gado lae aes 

that the Court has power to interfere with the matter if there ia any breach of or HIFZUR- 
non-compliance with the provisions of the Act. See 1933, A. L R. Sind 416. RAHEMAN 
It is urged that.if there is any disqualification the Collector has power to take ANSARSAHES 
the necessary action under s. 12(5). It ‘is true that he has power in the matter. 
But this does not mean that the power of this Court to interfere with the matter 
is taken away by s. 12(5), which was enacted ine 1939. Even before that the pro- 
visions of s. 15 were in existence. There is nothing to suggest that the enactment 
of 1939 has taken away the powers bf the Court which already existed.” 

The applicant applied to the High Court in revision. 

T. N. Walewalker, for the applicant., » 

S. S. Kavalekar, for the oppopent. 

MACKLIN J. These applications must be allowed. The point at issue in 
all of them is the same, namely, the power of the Judge holding an election 
enquiry under s8. 15 of the Bombay Municipal Boroughs Act, 1925, to un- 
seat a candidate on the ground that the candidate was disqualified for elec- 
tion by reason of s. 12 of the Act. Whether the candidates in question were 
or were*not qualified is a matter with which we are not concerned. - The 
Judge has held, rightly or wrongly, that s. 12 disqualified them, and he 
accordingly set aside the election of these persons. In doing so he purports: 
to act unger s. 15 of the Act. The unseated carididates have come in re- 
vision to this Court on the ground that the Judge has gone beyond the powers 
given to him by. the Legislature ; and iit is a fact thatshe has done so, then 
his action, though the action of a persona designata, is subject to revision by 
this Court. 

The Assistant Judge who heard the cages was af the opinion that s. 15 
. empowered the Judge to interfere with an election in cases not in terms 
covered by the wording of s. 15; and in support of that view he refers to 
the decision of the Judicial Commissioner of Sind sitting alone in Dayaram 
v. Keshawji; where a person disqualified by reason of a. 22 of the Bombay 
District Municipal Act, a section corresponding in many ways with s. 15 of 
the Bombay Municipal Boroughs Act, was unseated on he ground that be 
was not qualified for election. With respect, I am not altogether convinced 
by the reasoning in this case ; in particular I do not think that the argument 
derived from the wording of ss. 15 amd 22 of the Municipal Act can apply 
to a case like the present under the Municipal Boroughs Act, since sub-a. (4) 
of s. 12 of the Boroughs Act finds no place ih the corresponding gection of 
the Municipal Act; but apart from the reasoning given gn that case, the 
matter has been fully argued before me on the wording of the relevant sec- 
tions, which are s. 115 and s. 12 of the Municipal Boroughs Act. 

. The scheme of s. 15 is this, By sube. (J) any one ‘qualified to vote can 
question the validity of an election by going before the District Judge within 
ten days and asking that the validity of the election shall be decided. There- 
upon the Judge holds an enquiry and “ subject to the provisions of sub-a. (3)” 
paæes an order confirming or amending the declared result of the election 
l 1 [1933] A. I. R. Sind 416. 
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A.C.J. or setting the election aside. The words “subject tå the provisions of sub- 


1943 


yee 


Hiurror- 
RAHEMAN 


s.. (3)” are important. Though the exact meaning of the words “ subject to” 
is not perhaps obvious, it is clear that in passing orders confirming or amend- 
ing the result or setting the election aside the Judge must not lose sight of 


Ansarsanen the provisions of sub-s. (3). Subsection, (3) is in two parts; it provides 


HASAN- 


SAHEÐ 


that a candidate guilty of corrupt pråctices as defined later on shall be un- 
seated, and that in every other case where the validity of an election is in 


Apansanes Uspute between two or more candidates, the Judge shall scrutinize and count 


the votes and declare elected that candidate who has the greatest number of 


Mackin J. yalid votes. No other specific power is given in terms to the Judge making 


an order under s. 15. There is however a provision in sub-s. (5) that a 
Judge shall not set aside an electién ôf which the validity is questioned only 
on the ground of an error in carrying out the election rules or any irregular- 
ity or informality not corruptly caused ; and the sub-section has an explana- 
tion to the effect that “error” does not include any breach of the Act or 
tules which hag materially affected the result of the election. The Assistant 
Judge has spelt out of sube. (6) read with the explanation a positive per- 
mission to a Judge to set aside an election on grounds other than the grounds 
for which he is by subs. (5) expresaly prohibited from setting aside an 
election. In other words from a provision which in terms is purely negative 
“from beginning to end the learned Judge has inferred a positive permission 
to do something which in terms the entire section nowhere authbrises him 
to do. I do not think that this mathod of interpretation is legitimate. It 
ig true that the beginning of the section is in general terms and does not 
restrict the power of a voter to question an election on any grounds, but I 
am not prepared to hold that thia implies that the enquiring authority has 
a right to pass orders exc@pt in accordance with the express terms of sub-a. (3). 

Moreover I find it impossible to reconcile the so called implied permission 
given in sube. (5) to deal with matters falling outside sub-s. (3) with the 
provisions of sub-s. (3)(b). By subs (3) (a) the Judge is bound to unseat 
a candidate who has been’ guilty of corrupt practices. But “in any case to 
which cl. (a) dees not apply” the Judge simply scrutinises the votes and 
awards the election “to the candidate who has the greatest number of valid votes. 
If there is corrupt practice, the candidate is unseated. If there is no corrupt 
practice, the Judge simply acrutinises the votes, decides which votes are valid, 
counts up, and declares’ the result accordingly. I do not aee any room for 
setting aside an election on the ground that the candidgte was never qualified 
to be elected. Even if he was not qualified to be elected, it cannot be said 
that votes otherwise valid are invalidly .recorded merely for that reason. 

I think therefore that on the wording.of the section itself a Judge ought 
not to be deemed to, have powers other than those expressly specified in the 
section ; and the section has gone out of its way in sub-e (3) to specify what 
his powers are, and prima facie the powers so specified are exhaustive. But 
quite apart from the wording of s. 15, there is another aspect of the case 
which does not aeem to have been put before the learned Assistant Judge. 
Sab-section (4) of s 12 says that if any person is elected or nominated as 
a councillor in contravention of the provisions of s 12 (the section dealing 


+ 
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with disqualifications), his ‘seat subject to the provisions of sub-s. (5) will ACJ. 
be deemed to be vacant ; and eub-s. (5) says that in every case the authority 1943 
competent to decide whether a vacancy has occurred under this section shall ~ 
be the Collector. There is obviously a reference back to sub-s. (4), so that HZUR- 
in every case the authority competent to decide whether a person was dis- anoman 
qualified before his election and that the election was therefore invalid so v. 
far as he is concerned is the Collector and no one else. Sub-section (5) HASAN- 
goes on to say that until the Collector degides that a vacancy has arisen, SABES 
the seat of the person elected or nominated ghall not under sub-s. (4) pane 
deemed to have become vacant. In Other words the orders of the learned agacbiin J." 
Assistant Judge in this case are nugatory until the Collector himself decides  — 
that the seat is vacant. is 

It is argued that although it is possible for an elector to approach both 

the Collector and the District Judge within tea days of the election and get 
contradictory orders on his two petitions on the interpretation put upon s. 15 

by the opponents to the present applications, still that is no reason for not 
interpreting s. 15 in the way I am asked to interpret it, and that it is my duty 

to reconcile, if I possibly can, these twd foconsistent sections. In my view 

there « only one way to reconcile them, and that is to give to each the 
meaning which it prima facie carries. It is true that dub-s. (5) of a 12, as 

the léarned Judge seems to point out (although his language is not quite 

clear), goes not in terms affect the provisions of s. 15 ; but that in my view 

is because a 15 does not provide anything which can be affected by the 
provisions of s. 12. -° . 

I bave omitted to mention one argument derived from sub-a. (5) of s. 15. 

It is that sub-s. (5y does not in any way govern the provisions of sub-a. (3) 

and must be regarded as quite independent of syba. (3). So far I am in- 
clined to agree. It is then pointed out with a good deal of truth that sub- 

a (5) is otioge unless it implies that the Judge has powers outside those 
specified in sub-s. (3) and for this reason should be deemed to imply that 

the Judge has in fact powers outside thoee specified in sube. (3). I prefer 

to take it that sub-s. (5) is in fact otiose, which it appears to be. 

The rules are made absolute in all cases. The petitign&r will get his costs 

in this Court from the opponents in C. R. A. Nos. 578 and 579; and im the 

trial Court he will get his costs in all the cages. 


Rules made absolute. 


Before Sir John Beaumont, Kit., Chief Justice, and Mr. Justice Rajadkyaksha. 


MAHADEO KRISHNA PARKAR 
e 1943 
y. — 
THE MAMLATDAR OF ALIBAG.* Jid 12, 


Land Acquisition Act (I of 1894), Sec. 18—Essentials of section—Reference—Col- 
lector. 

The Collector has power, under s. 18 of the Land Acquisition Act, 184, to 

make a reference to the civil Court on certain specified conditions. The first 

* First Appeal No. 261 of 191, Assistant Judge at Thana, in Land 

from the decision of A. K. Phadkar, Acquisition Reference No. 8 of 1939, 
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condition is that there shall be a written applitation by a person interested’ 
who has not accepted the award, the second condition is as to the nature of 
the objection which may be taken, and the third condition is as to the time 
within which the application shall be made. The Court is bound to satisfy 
itself that the reference made by the Collector complies with the specified con- 
ditions, so as to give the Court jurisdiction to hear the reference. 
In re Land Acquisition Act, and Sukhbir Singh v. Secretany of State for 
India in Council?, followed. 
Secretary of State for India gn Council v. Bhagwon Prasad? and Venkates- 
waraswami Y. Sub-Collector, Berwadat, dissented from. 
REFERENCE under s. 18 of the Land Acquisition Act, 1894, 
On August 16, 1937, Government of Bombay issued a notification under 
8. 4 of the Act compulsorily acquiring ‘larfs belonging to Mahadeo (claimant). 
On April 25, 1939, the Land Acquisition Officer awarded Rs. 3,655-12-10 
as compensation to the claimdnt for the lands acquired. 
On August 4, 1939, Mahadeo applied to the Collector for making a refer- 
ence under s. 18 of the Act. The Land Acquisition Officer found that the 
application was time-barred ; but,ag the Collector advised that a reference 
should be made to the District Court with an expression of opinion that the 
application was time-barred, a reference was made. 
The Assistant Judge dismissed the reference on the ground that it was 
out of time, on the following grounds :— 
“The correct view seems to be that the Collector or the Land Acquisition Officer 
as an agent of Government is not entitled to waive the requirements of law on, 
behalf of Government, se that, when the application for reference did not comply 
with the provisions of a 18 being time barred or otherwise, the reference Court. 
gets no jurisdiction.” 
The claimant appealed to the High Court. 


M. A. Sakhardande, vith V. G. Tambvekar, for the appellant. 
'B. G. Rao) Government Pleader, for the respondent. 


Beaumont C. J. This is an appeal from a decision of the Assistant Judge- 
of Thana, and it raises a question under s. 18 of the Land Acquisition Act, 
1894. A reference was made under that section to the District Court of 
Thana. The Land Acquisition Offer, who was the Mamlatdar of Alibag.. 
considered the application for reference "to be time-barred, but the Collector 
decided to make a reference to the District Court with an expression of 
opinion that the applicatien was time-b&rred and that the point should be- 
left for the decision of the Court? In so acting I think the Collector was 
wrong. It wag for him to decide in the firet instance whether the case fell 
within the terms of,s. 18, and if he thought it did not, he should have de- 
clined to make a reference. The learned Assistant Judge raised an issue 
whether the application for reference was barred by limitation under s. 18, 
sub-s. (2), of the Land Acquisition Act, and he answered that issue in the 
affirmative, and I have no doubt whatever that his decision on that point 
was right; the application was clearly out of time. 

1 (199) L L. R 30 Bom. 275 3 (1929) L L. R 52 AIL 96. 


s.c. 7 Bom. L. R. 699. 4 [13] A. L R. Mad. 327. 
2 (1926) L L. R. 49 All, 212. 
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But Mr. Sakhardande dn’ behalf of the appellant in a careful and lucid A C.J. 

argument has maintained that the Court has no jurisdiction to consider that 1%3 
question. His contention, supported by certain authorities, is that it is for = ~~~ 
the Collector, and the Collector alone, to decide whether to make a reference PARADE 
ander a. 18, sub-a. (7), and if he decides to make a reference, then the Court r. 
must assume that the reference is a-valid reference, and it is not open to the MAMLATDAR 
Court to go behind the decision of the Collector and hold the reference to Of ALBAG 
be out of time. There has been a conflict pf opinion in the High Courts in p snout CJ 
India on that question. In In re Land Acquisition Act, Mr. Justice Chanda- 
varkar held that the Court Was bound to go into the question whether 
the reference under s. 18 was in time. He held that the Court was not 
only entitled, but bound, to satisfy ėtself that the conditions laid down 
in s. 18 had been complied with The principle acted upon in that case 
was followed by a bench of the Allahabad High Court in Sukhbir Singh 
V. Secretary of State for India in Council. In that case the Collector had 
made a reference, although there was-no application before him such as 
is required by 8. 18, and the Court held that that being so, there was no valid 
reference. But in a later case, which*chme before another bench of the 
Allahabad High Court, Secretary of State for India in Council v. Bhagwan 
Prasad, the Court held that it was not open to the District Court under a. 18 
to go behind the reference, that it was for the Collector to decide whether 
the conditions justifying a reference had ‘been complied with, and if he 
thought that they had been, the Court was bound to accept that conclusion. 
That view hag found favour with æ Single Judge in the Madras High Court 
in Venkateswaraswami V. Sub-Collector, Bezwada*. 

There being a conflict in the High Courts, it is desirable to consider the 
matter afresh. Section 18(1) provides,that any person interested who has 
not accepted the award may, by written application to the Collector, require 
that the matter be referred by the Collector for the determination of the 
Court, whether his objection be to the measurement of the land, the amount 
of the compensation, the person to whom it is payable, or the apportionment 
of the compensation among the persons interested. Then subs. (2) provides 
that the application shall state the grounds on which abjection to the award 
is taken. Then there is a proviso that every such application shall be made 
within the time specified. Then s. 19 provides the informatign which the 
reference is to contain. Section 20eprovides that.the Court shall thereupon 
cause a notice specifying the day on whieh the Court will proceed to deter- 
mine the objection to be served, amongst others, on the applicant. 

The basis of the appellant's argument ia that the Cojlector, acting under 
s. 18, is not a Court, or at any rate not a Court subordinate to the District 
Court or to this Court, and that"the Court cannot interfere with his decision 
either in appeal or in revision. That, no doubt, is trite, but that is not really 
the position. The Collector has power to make a reference on certain speci- 
fied conditions. ‘The first condition is that there shall be a written applica- 


1 (1905) L L. R. 30, Bom. 2%, 3 (1929) I. 
3c 7 Bom L. R. 699. 4 [1943] A. 
2 (1926) L L. R 49 AlL 212. 


R. 48. 


L. R 52 AIL 96. 
I. R. Mad. 327. 
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A.C.J. tion by a person interested who, has not accepted the award, the second 
1943 condition is as to the nature of the objections which may be taken, and the 
~~ third condition is as to the time within which the application shall be made. 
eam Ti seems to me that the Court is bound to satisfy itself that the reference 
’. made by the Collector complies with the specified conditions, so as to give 
Mamiatpar the Court jurisdiction to hear the reference. It is not a question of the Court 
oF ALIBAG sitting in appeal or revision on the decision of the Collector ; it is a question 
vmontC,08 the Court satisfying itself tha the reference made under the Act ia one 
which it is required to bear. If the reference does not comply with the terms 
of the Act, then the Court cannot entertain it” I have myself some difficulty 
in seeing on what principle the Court is to be debarred from satisfying itself 
that the reference, which it is calledeupon to hear, is a valid reference. I 
am in entire agreement with the view expressed by Mr. Justice Chandavarkar 
that it is the duty of the Court to see that the statutory conditions have been 
complied with. In my opinion, therefore, the learned Assistant Judge was 
right in diamiseing the reference on the ground that it was out of time. 
The appeal, therefore, must be dismissed with costs. 
RAJADHYAKSHA J. I agree. > 


Appeal dismissed. 


* Before, Mr. Justice Lokur, 7 


1943 LAKHAJI DALJI GARASIA . 
—— vie 
July 13. KUBERDAS HARGOVINDAS MODI? 


Inamdat—Inam grant of soil—Grant by tnamdar of lands burdened with service— 
Distinguished from grani of office to which lands are attached by way of te 
muncration—Resumabilit?’ of suck brants—Burden of proof—Gorasis chakariat 
land-—Ravania chakeriat land—Acceptance of double assessment by inamder— 
Whether grantees becomes absolute owner. 

There is no presumption of law that an inam grant of a village ia prima 
facie a grant of the land revenue only as distinguished from the land itself. 
Each case must be considered by iteelf and the determining factors are the 
terms of the pettigular grant and the whole circumstances connected there- 
with. A grant of the whole village asthe private property of the grantee, his 
heirs and assigns on payment of an annual amount as fixed quit rent subject 
to all the'pre-existing rights of others is gn indication that the grant was of the 
Village itself and not merely the revenue of the village. In the absence of 
evidence about the terma of the original grant, the nature of the grant must be 
determingd érom the long course of conduct of the inamdar and the land-holdera. 
One indication of such course of conduct showing that the grant is of the soil 
is that the inamdar takes more than bali the produce of fruit trees in the lands 
in the village and appropriates to himælf the wood of all dead trees, Another 
such indication is tht when lands in the village are compulsorily acquired the 
compensation is paid to the inamdar and not to the land-holders. 


* Second Appeal No, 735 of 1940, 184 of 1938, reversing the decree pase 
(with S. A, Noa 736, 748, 787, 788 ed by M. T. Mebta, Second Class 
and 384 of 1940), from the decigion Subordinate Judge at Ahmedabad, in 
of G. S Rajadhyaksha, District Regular Civil Suit No. 545 of 1984. 


Judge at Ahmedabad, in Appeal No. 
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Upadrashia Venkata Sastrulu v. Divi Seetharamudu!, Chidambara Sivapra- 

kasa V. Veerama Reddit, Secretary of State for India in Council v. Srinivasa 
Cheariar®, and Secretary of State for India in Council v. Laxmibai, followed. 
As regards the inamdar’s right to resume service lands, there is a well-recognised 
distinction between the grant of lands burdened with service and the 
grant of an office to which lands are annexed by way of remuneration. In jhe 
former case the lands are prima facie not resumable, though the terms of the 
grant and the circumstances in which it was made may render them resum- 
able. The onus of proving this lies on the grantor. In the latter case the lands 
are resumable in the absence ofesome provisions to the contrary. 

. Lakhamgavds V. Keskav Annaj#, Lakhamgouda V. Baswantraof, and Sakha- 

vam V. Poornanand Saraswati Swami”, followed. 

Yellava Sakreppa v. Bhimappa Ghreppa® and Chandrappa v. Bhima bin Das- 
sappa’, referred to. . 

The garasia chakariat lands as well as tle ravania chakariat lands are lands 
burdened with service and are prima facie not resumable. 

Where an inamdar elects to accept double the agseasment in lieu of service 
as regards lands burdened with service, he relieves the holdera of the land of 
their liability to serve and allows hêm to remain in possession as absolute 
eowners on payment of the annual amount. Their tenure, therefore, does not 
thereby become annual tenancy and they are not ligble to be evicted. 

Suit for declaration. . 

The landa in dispute were chakariat nakra lande or more particularly gẹ- 
rasia chakariat and ravania chakariat lands. The plaintiff Lakhaji was the 
holder of garasia chakariat lands’ The lands were situated in the inami 
village of Saijpur Bogha, a village on the outskirts of the city of Ahmedabad. 
The defendant Kuberdas was the inamdar of the village. 

On December 27, 1933, the defendgnt served a notice on the plaintiff re- 
quiring him to quit the land on the ground that the latter had ceased to 
render service and none was required of him in future. 

On May 3, 1934, the plaintiff sued for a declaration that he was the ab- 
solute owner of the lands in his poesession. 

The defendant claimed that he was a grantee of the soil in his inami vil- 
lage and based his claim on three graunds: (1) owntrship of trees in the 
lands of the village, (2) receipt of compensation for lands compulsorily ac- 
quired, and (3) resumption of service inam lands, that the lands in suit 
were resumable on discontinuancesof service, that the plaintiff did not render 
any service and none was needed of him, and that he was liable to be evicted. 

The trial Court held that the defendant was a grantee of the soil in the 
village, that the plaintiff was absolute owner of the land in his possession, 
that the defendant did not prove that the lands were” given’ to the plaintiff 
free of aseesement on~condition of service as remuneration, that the lands 


a . 
1 (1919) L. R. 46 L A. 123, S.C. 6 Bom. L. R. 364. 
s.c 21 Bom L, R. 925. 6 (1931) 33 Bom. L. R. 974, PC 
2 (1922) L. R 49 I. A. 285. 7 (1933) 35 Bom. L. R. 625. 
3 (1920) L. R. 48 I. A. 56. 8 (1914) I. L. R. 39 Bom. 68, 
4 (1922) L. R. 50 L A. 49, S.C. 17 Bom. L. R. 128. 
sc 25 Bom. L., R 527. 9 (1918) L L. R. 43 Bom. 37, 


L. 
5 (1901) L L. R. 2 Bom. 36, s.c. 20 Bom. L. R. 779. 
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were not resumable on discontinuance of service, and that the plaintif was 
entitled to the declaration sought By him- 

_ On appeal the District Judge took the view that the defendant was a gran- 
tee of the soil in the village, but reversed the decree on the ground that the 

plaintiff's claim to hold the lands as absolute owner was not established. 
‘The plaintiff appealed to the High Court. 


J. C. Shak, for the appellant. 
C. K. Shak and K. T. Pathak, fêr the respondent. 


Loxur J. ' The first five out of this group of’ six appeals arise out of suits 
filed by the holders of lands in the village of Sahijpur Bogha in Ahmedabad 
District against the inamdar of that village. The lands involved in these appeals 
are chakariat-nakra, that is to say service lands free of assessment. The plaint- 
iffs first claimed in their plaints that they were permanent tenants of the lands 
in their respective possession and were ‘not liable to be evicted by the inam- 
dar. ‘The inamdar contended that all the lands were service lands liable to 
be resumed at his pleasure. After his written statements were put in, the 
plaintiffs amended their plainte anfi*admitting that the lands were their 
chakariat-nakra lands not liable to assessment, they contended that they «and 
their predeceseors{in-titlé had never rendered any service, that they were 
no longer liable to render service and that the inamdar had no power to re- 
sume them. They, therefore, claifned a declaration that they were the ab- 
solute owners of the lands in their possession and an injunction permanently 
restraining the inamdar from evicting ttem. The mamdar contended that 
as the lands had been given for service, he had a right to resume them either 
on their refusal to render service or on their services being dispensed with. 
The trial Court upheld the plaintiffs’ claim and declared that they were the 
absolute owners of the chakariat lands in their possession. The learned 
District Judge reversed all the decrees and dismissed the plaintiffs’ suits. 

Appeal No. 384 arises out of a suit filed by the inamdar for recovery of 
possession of Survey No. 342 at Sahijpur Bogha together with past and 
future mesne profits, on the ground that it was a ravania chakariat land, 
that it was resumable on discontinuange of service, that it had been resumed 
by the levy of double fhe assessment during the management of the village 
by the Talukdari Settlement Officer and that thereby the defendants who were 
in possession of the land had become his annual tenants or tenants at will. 
The defendants claimed that*the land being chakariat inam it was not liable 
to be resumed, that by the levy of double the assesement the land had not 
ceased to be e chakariat land nor had they become the inamdar’s annual 
tenants and that the ¢namdar had no right to evict them. The trial Court 
held that the defendants had become the annual tenants of the inamdar since 
double the assessment began to be levied from them and decreed the inam- 
dara claim. The learned District Judge took the same view and confirmed’ 
the decree of the trial Court. 

The first question raised in all these appeals is whether the inamdar is a 
grantee of the soil or of only the royal share of the revenue of the village: 
Both the Courts below have held that he is a grantee of the soil and that 
finding is challenged by the landholders in these appeals. It is now wel 


* 


. 
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settled by the rulings of the Privy Council in Upadrashia Venkata Sastrulu 
v. Divi Seetheramudui, Chidembera Sivaprakasa v. Veerama Reddit, Secre- 
tary of State for India in Council v. Srinivasa Chariar,? and Secretary of 
State for India in Council v. Laxmibai,« that there is no presumption of law 
that an inam grant of a village is prima facie a grant of the land revenue 
only as distinguished from the land itself. Each case must be considered by 
itself and the determining factors are the terms of the particular grant and 
the whole circumstances connected therewith. In the present case, however, 
it is not known when or on what tems the village was originally granted in 
inam. The grant was confirmed by the British Government and a senad 
under the Summary Settlement Act (Bombay Act VII of 1863) was issued 
on August 27, 1864, in favour of ‘thé then inamdar Mirza Najaf Ali Khan 
Mirza Navab Saheb, reciting that be was already the registered holder of 
the village and declaring that he wag the grantee of the whole village and 
‘that the village would be continued by the British Government as the private 
property of the grantee, his heirs and assigns on payment of Rs. 250 a year 
as fixed quit rent subject to all the prp-existing rights of others. This indi- 
cates that what was granted was the village itself and not merely the revenue 
of tĦe village. But in the absence of evidence about, the terms of the origi- 
nal grant, the nature of the grant must be determined from the long course of 
conduct of the inamdar and the landholders. The circumstances indicating 
that the grant was of the soil of the village Have Been dealt with at length 
in the judgments of both the lower Courts. It is held proved that the inam- 
dar used to take more than half the fruit of the mango trees in the lands of 
the village and to appropriate to himself the wood of all dead trees. Mr. 
Shah for the landholders argues that this must have been a customary right 


of the inamdar and it does not show that he wae the. grantee of the soil. No’ 


such custom was alleged in the lower Courts, but it was contended that he 
took the fruit for rakkvali. There is, however, no evidence to show that any 
watchman was ever kept by the inamdar to guard the trees. The inamdar 
would not be entitled to the wood of the dead trees if he was not the owner 
of the soil. In one of the tumers (exhibit 526) it is stated that out of the 
fruit of the trees the inamdar takes the soil share and ‘the Jandholder takes 
the uchher-bhag (rearing un share). There are several documents showing 
that the inamdar used to sell his soil share in the fruit. This, indicates that 
the trees were planted or reared up by the landholders on the soil belonging 
to the inamdar. The inamdar also relies upon the fact that earth used to be 
taken away from the soil only with his permission. But I do not attach 
much importance to this circumstance, since such iion was asked for 
and granted only in 1932. The inamdar claims to own wells in the village. 
But he ia proved to be the owner of only four wells and this circumstance is 
inconclusive. . . 

The learned District Judge has held it proved that when lands were ac- 
quired for the purpose of the Khari-Cut Canal the compensation was paid 
to the inamdar and not to those who were in possession of the lands. This 
1 (1919) L. R. 46 I) A IB, 3 (1920) L. R. 48 IL A. 56. 


s.c. 21 Bom. L. R. 925. 4 (1922) L. R 50I. A 49, 
2 (1922) L. R. 49 I. A. 286. sc. 25 Bom L. R 527. 
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is a very strong piece of evidence to support his claim to the soil of the 
village. It is true that in 1932 he purchased a land from a tenant, but, as 
pointed out by the learned District Judge, what he purchased was the per- 
manent tenancy rights of that tenant. In that year he was already claiming 
to be the grantee of the soil and as such his permission was being taken for 
removing the earth from the soil. It is, therefore, not likely chat he would 
concede that the tenants were the owners of the lands. 

After the death of Mirza Najaf*Ali Khan, to whom the sanad of 13864 
had been granted, his son Mirra Aftab blusain, succeeded to the inam. and 
as he was a minor, the village was managed by the Talukdari Settlement 
Officer on behalf of the Court of Wards from 1903 to 1915. On attaining 


. majority he first leased the village to Shefh Maneklal Mansukhbhai and in 


1924 he sold it to him for Rs. 55,000. The present inamdar Kuberdas pur- 
chased it from him in 1930 for Rs. 59,999. According to the sanad, the 
full assessment of the village was Rs. 2,002-12-8 out of which the quit rent ` 
had to be paid. It is, therefore, argued that the price paid for the village 
indicates that the purchaser must have expected to realise only the assese- 
ment from the village and that the price would not have been so low if the 
soil also was included. Jn view of the attitude taken up by the tenants, diti- 
gation must have been anticipated, and it is not strange that the village did 
not fetch an adequate price, and the low price paid cannot be attributed to 
the knowledge that the inimdar was a grantee of only the royal share qf the 
revenue and not of the soil. From the other circumstances already pointed 
out, I hold that he is a grantee of the soil.” 

It is next contended that at any rate the inam grant did not include the 
chakariat-nakra lande. Thia contention is based on the Inam Commission 
Sanad of 1864. In the CropeRegister of that year (Samvat 1920). the total 
area of the lands in the village is shown as 2,015 bighas and 15 vasaa, while 
in the sanad the area of the village is shown as 1,593 bighas and 15 vasas. 
But at the same time the sanad purports to confirm the grant of the “ whole 
village” in inam. A look at the Crop Register shows that the total area of 
2,015 bighas and 15 vasas was made up of 1,463 bighas of fully assessed 
lands (talpat sarkari), «132 bighas of*lands paying only quit rent (or sala- 
mi) and 420 bighas and 14 vasas of lands not liable to pay any assessment 
(nakra). Thig shows that the area given in the sanad does not include that 
of nakra lands which were wholly exemptefrom assessment. That does not 
mean that the grantor did not intend to part with the rights in those lands 
whatever they were, such as taking service from the holders or resuming the 
lands or levying full ageesement on them in case of refusal to serve. The area 
and the assesement were mentioned in the sanad only for the purpose of show- 
ing the quit rent payable by the mamdar to Government at the rate of two 
annas per rupee, But what was granted to him was the entire village, and 
in all the Crop Registers maintained by the inamdar the nakra lands also 
used to be entered. It ia not, therefore, correct to say that they were exclud- 
ed from the grant. 

As regards the inamdar’s right to resume service lands, the distinction bet- 
ween the grant of lands burdened with service and the grant of an office to 
which lands are annexed by way of remuneration is well recognised. In 
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the former case the lands are prima facie not resumable, though the terms 
of the grant and the circumstances in which it was made may render them 
resumable ; and the onus of proving this lies on the grantor; while in the 
latter case the lands are resumable in the absence of some provision to the 
contrary [Lakkamgavda V. Keshav Annaj, Lakhkamgouda v. Baswantrao* and 
Sakharam v. Poornanand Saraswat? Swami]. Both the Courts below have 
referred to these cases and stated the rule correctly. The trial Court threw 
the burden of proof on the inamdar and eld that he had failed to prove 
that the grant fell within the latter clase or that there was a condition at the 
time of the grant that the lands were to be resumable. The learned District 
Judge, however, thought that the onus of proving that the grant was of lands 
burdened with service initially lay on*th® landholders and if they succeeded in 
discharging it, then the onus shifted to the inamdar to prove that they were 
resumable. He, therefore observed: , j 

“ As the plaintiffs have not made out a prima facie case that the land was bur- 
dened with service, the burden is not shifted to the inamdar to prove the condition 
by which the grant would be resumable.” 

All the grants are admittedly ancient, tufd as there is no evidence to prove 
the texns of those grants, the question of the burden of proof is of vital impor- 
tance—As observed by Mr. Justice Heaton in Yelleva’Sakreppa v. Bhimap- 
pe Gireppat, in this Province the trend of decisions has always been in the 
direction of, within reason, protecting the rights of ¢he occupants of lands 
and not increasing and exaggerating the rights of the inamdar or zamindar 
or whatever he may be termed, and the Bombay casga do undoubtedly dis- 
close a reluctance to presume a right to resume lands where resumption 
involves: ejecit He further observed (p. 71) :— 

I find myself entirely unable to presume that in this Presidency where there 


ee oe Ge oe eee ene a geno tn cee wee 
termine the services and thereupon to resume the land. It seema to me that if a 


grantor takes up that position and claims that as his right, he must show either 


that the terma of the grant give him that right or if the terms of the grant, as here, 
are unknown that the proved circumstances fustify an inference that he has that 
Tight.” 

This principle was even more expressly enunciated in Chtmdroppa v. Bhima 
bin Dassappa*, where Mr. Justice Beaman after referring to the two clases 
of grants observed (p. 41) :— 

“... in every case the burden of proof must necessarily be upoh the grantor 
seeking to resume to show that either the grant was of a kind falling under the 
second category, or, if a grant of the kind filling under the first category, that it 
was specially conditioned.” 

The learned District Judge has, therefore, gone wroyg in throwing the 
burden of proof on the plaintiffs. He should have started with the pre- 
sumption that the lands are not’resumable and then proceeded to consider 
whether the inamdar has succeeded in proving that they are. 

The land involved in Appeal No. 384 is Survey No. 342, a part of old 
Survey No. 125 and is said to be ravania chakariat nakra. ' Ravania is a 


1 (1901) L LR, 28 Bom. 36, 4 (1914) L L. R. 39 Bom. 68, 
s.c. 6 Bom. L. R. 364, s.c 17 Bom. L. R 128. 

2 (1981) 33 Bom L. R. 974, pc. » 5 (1918) L L. R. 43 Bom. 37, 

3 (1933) 35 Bom. L. R. 625. s.c. 20 Bom L. R. 779. 
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village watchman. The lands involved in the other five appeals are all in 
one and the same family and are said to be garasia chakariat nakra. ‘ Garas”, 
according to Wilson’s Glossary, is “land given for maintenance”. There 
is no satisfactory evidence about the duties of these garasias. According to 
the inamdar their service was to keep a watch at the inamdar’s haveli at 
Abmedabad during his absence at Cambay, to escort the inamdar between 


- Ahmedabad and the village while coming and going, to attend on him at the 


chora when he camped at the vilfage and to assist the karbhari and talati in 
the village work at the chora. Thus they are more or less the personal ser- 
vants of the inamdar. In Radha Pershad Singh v. Budha Dashad', it was 
held that where there was a grant of land for personal service, the grantor 
had, under the common law of the ‘coufntry, the right to dispense with the 
service and resume the lands. But, as pointéd out in Yellava Sakreppa V. 
Bhimappa Gireppa, this distiħction detween grants for private service and 
public service is not observed in this Presidency and in either case the gran- 
tor must establish that he possesses the right of resumption. 

There is not-an iota of evidence fo prove that the offices of garasias and 
tavanias were first created with lands annexed to them for remuneration and 
that the ancestors of the present holders were appointed to those officcd’. To 
cite an instance in point, the tumar (exhibit 194) shows that one service land 
was granted to a mochi (shoe-rgaker) and the service he had to render was 
to make and mend shots for the inamdar. It cannot be said that the office 
of a mochi was created and the land was set apart for the remuneration of 
the office. In Chandrippa v. Bhima bin ‘Dassappa the service to be ren- 
dered by the grantee was that of a peon or attendant of the grantor, aimi- 
lar to that of the garasias in these appeals, and in the absence of evidence 
regarding the terms of the grant it was held to be a grant of lands burdened 
with service and that the lands were irremimable. Mr. Justice Beaman ob- 
served (p. 42) :— 

“ft is in the first instance extremely improbable that an Inamdar or a Durbar 
would create and grant a State office of peon, annexing thereto State lands by way 
of salary. On the other hand, it is extremely probable that the grantors here did 
In those remote days grant certain lands so that the grantees and their descendanta 
should, when called ubo, render to the grantora tha services of peons.” 

These observations equally apply to garasia chakriat lands, and I will 
deal with thé case of ravania chakariat lands separately. 

The village was surveyed in 1857 prior to the issue of the sanad of 1864 and 
tipans from the field book of that year have been produced. In the tipans 
regarding these garasia chakariat nakra lands the letter qt was significantly 
added to show thd® the boldere were “maliks” or owners of those lands. 
In his written statements in all these suits the inamdar stated that the lands 
had been given to the ,garasias for servjce, and not that they had been an- 
nexed to the offices of garasias, and even in the memo. of appeal in the lower 
appellate Court it was not suggested that any such offices had been created 
by the mamdar and that the lands had been assigned as remuneration of 
those offices. 

The inamdar relies upon two statements made by some of the garasias in 


1 (1895) L L. R. 22 Cal 938. 
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1903 (exhibit 411) and 1913 (exhibit 105) admitting that the lands had been 
given to them for service, that they bad been rendering service and that they 
were willing to render service in future. These statements were made when, 
during the minority of the then inamdar, the Talukdari Settlement Officer was 
managing the estate on behalf of the Court of Wards. It is possible that 
he was taking steps to resume the lands as the garasias were not rendering 
-any service and in those circumstances the garasias, being afraid of losing 
their lands, may have been advised to express their willingness to render ser- 
vice. Their statements, however, do pot carry the case any further. There 
is no doubt that the lands were granted for service and. the grantees are 
bound to render the service for the purpose of which those lands were granted 
to them. It is true that one of the garfsia plaintiffs (exhibit 103) says that 
two or three years ago the inamdar had sent for all the garasias, calling upon 
them to render service and that none of them went as they were not liable to 
render any service. But it must be noted that the statement was made in 
March, 1937, so that the incident referred to must have taken place after the 

institution of these suits in 1934 and, therefore, whatever the imamdar did 
during the pendency of the suits cannot affect the rights of the landholders as 
they existed at the date of the institution of the suits, I may also refer to 
another similar incident mentioned by the inamdar in his cross-examimation. 
‘He says that in about February or March, 1932, he had called upon the gara- 
sias to yender service by keeping a watch at the°marriage mandap put up at 
-his place in Ahmedabad and that the garasias refused to serve saying that it 
was below their dignity. In his writfen statement the inamdar does not say 
that the garasias were liable to render such service to him and it cannot be 
said that the garasias refused to render the service for the performance of 
-which the lands had been granted to them. : 

It is true that in some instances the garasia chakariat nakra lands were 
resumed by the inamdar as no service was being rendered, but they were 
subsequently returned to the garasias on their agreeing to render service. 
They do not establish the right of the iramdar to resume the lands. As he 
-restored them, there was no occasion to put his right to test in a Court of 
‘law. e es 
The very description of the lands as chakariat lands does mdicate that 
some sort of service has to be rendered by the garasias, but the nature of 
the service is somewhat vague and upcertain. The inamdar claims four 
-specific kinds of service from them, viz. (1} to keep a watch at the inamdar’s 
haveli at Ahmedabad during his absence at Gambay, (2) to escort the inam- 
-dar between Ahmedabad and the village, (3)' to attend on him af the chora 
when he camped at the village and (4) to assist the karbhari and the talati 
in the village work at the chora® The inamdar says in his statement that 
he has got nothing to show that the garasias did in fact serve in the past and 
it is not proved that they ever assisted or werd bound to assist the karbhari 
and the talati in the viHage work at the chora. But in 1913 Daji Halji, 
father of one of the plaintiffs, made a statement on behalf of himself and 
-other garasias that they were watching the mamdar’s house at Ahmedabad 
-when he went to Cambay and that they used to escort him to the village. It 
“naturally follows that after escorting him to the village they must have been 
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attending on him in the chora. Thus the claim to the first three kinds of 
services may be held to be proved by this admission. It is true that there 
are many garasias to whom service lands have been granted, and, to quote 
from Lakhamgowde Basavaprabhu v. Appanna', the explanation would ap- 
pear to be that the position of the inamdar in old times rendered it neces- 
sary for them, according to the custom‘of the country, to have a large reti- 
nue of peons and ‘attenders in their service, It is quite likely that of late 
-these garasias might not have lad any occasion to render any such service 
as pone was necessary on account of pnodern facilities and the change in the 
ideas of dignity. Moreover, the present inamdar is a recent purchaser of the 
inam village and it id not known whether be has purchased alao the inam- 
dar’s haveli at Ahmedabad and whethepit is now necessary to have it guarded 
by the garasias, nor is it known whether he kas any occasion to go to Cam- 
bay, so that during his absence in Gambay his haveli might be guarded by 


‘them. However, when the oocasion for service arises they will have to ren- 


der it, as held in Forbes v. Meer Mahomed Tuquee*. In that case lands had 
been granted for the past services of the grantees whereby the incursions of 
elephants upon cultivated lands in’ the village had been prevented and the 
grant was expresaly made as a reward for such past and future gervices 
in order that the cultivation might: become extended and the ryots thereof 
be protected by the grantees. Jn course of time the incursions of wild ele- 
‘phants became scarce and a matter of tradition, so that the services 
for the performance of which the land had been granted became obsolete and 
yet those lands wereeallowed by the’ xamindar to continue undisturbed in 
the possession of the grantees and the lands were held to be irresumable on 
the ground that the services were no longer required but the grantees were 
bound to perform the services if gnd when required. The same view was 
“taken in Lakhamgowda Basadaprabhu v. Appanna (supra). Hence although 
“the plaintiffs are entitled to the declaration and injunction prayed for by 
them, a clause will have to be added regarding their liability to render ser- 
‘vice as in that case. 

The elation, beeween he nan mi a nae “appene (ohana 
strained and unless they improve, jt will be difficult for the inamdar to take 
service from such unwilling servants, He will be well advised if he comes to 
some settlement with them and frees them from liability to serve on receiv- 
ing some payment in cash, as he has dons in the case of some of the holders 
‘of ravania chakariat lands. 

‘Hie ha done «o inthe aak af the tend involved i Sead Apoel Nordi 
-of 1940, But*the Courts: below have held that thereby the holdera became an- 
nual tenants and Yecreed the inamdar’s claim to evict them. That land is 
Survey No. 342 which was a part'of old No. 125. Before 1878 it was held 
“by one Juma’ Malji. In the tipan of 1857 (exhibit 429) the description 
given is “Ma. Chakariat—Juma Malji”, thus showing that Juma waa its 
malik or owner subject to the liability to render service. In the crop regis- 
ters of the inamdar the land was described as chakariat nakra. In 1878 
, Juma Malji and his son Jesing Juma. claiming to be the absolute owners of 

1 (1928) L. R S6`L A. 44, 50, 2° (1870) 13 M. L `A. ‘438. 
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the land, sold it to Purshdttam Hirachand. Purshottam’s widow Bai Maha- 
kore sold it to Shankar Naran in 1893. It appears that Shankar leased out 
the land to Jesing Juma and obtained from him a rent-note in the same year. 
Shankar Naran sold it to Gordhan Laxmichand in 1901. The appellants are 
the sons and widow of Gordhan Laxmichand. After Shankar sold the land 
to Gordhan he gave an intimation ın writing to Mehtaji Mansukhram to 
enter Gordhan’s name in the inamdar’s records as the holder of the land. It 
appears that the land was originally given, to Juma Malji for rendering the 
service of a ravania or a village watchman. But at least from 1878 when the 
land was sold by Juma Malji and his son to Purshottam Hirachand no euch 
service was rendered by the holders of the land. In the village records, the 
tipans, the kayam khardas, and the cop registera the land continued to be 
shown as a chakariat nakra land, and, although the land was tranaferred to 
strangers in 1878, Juma Malji’s name continued to be shown in the crop 
registers as its holder till Samvat 1959 and thereafter his son's name 
was entered as the holder up to Samvat 1963. The name of Gordhan 
came to be entered in the crop registers only after Shankar Naran gave 
an intimation of the sale-deed in his® favour in 1902. About that time 
the village went under the management of the Talukdari Settlement Officer, 
and when it was discovered that some. chakariat "lands had gone into 
the possession of strangers who were rendering no service proceedings were 
started and the talati was asked to report afout> the lands on June 1906. The 
talati reported that the ravanias who held the land were quarrelsome and did 
not perform any service. The Mawflatdar then issugd a summons to Jeaing 
Juma and Bapu Juma, the sons of Juma Malji, and recorded their statements 
on October 25, 1906. They expressed their inability to serve and alzo to 
relinquish ‘the land or to pay assessment for the same. Then in December, 
1906, Lila Jesha and Vira Patha made a statement agreeing to work as rava- 
nias if the ravania service lands in the village were given to them. The 
statements of Jesing Juma and Bapu Juma recorded in those proceedings 
cannot in any way affect the rights of those who were then in actual occupa- 
tión of the lands. It appears that in 1909 the names of the new ravanias 
; Lila and Vira were entered against the [and and the talati reported that the 
land was actually held by Gordhan. The talati also stated that Gordhan 
who was in possession of the land was not willing either to -vacate the land or 
to pay the assesament for fhe remuperation of the new ravaniag. ‘Thereupon 
a notice was issued to Gordhan and eventually Gorthar was. asked to pay 
double the assessment presumably for the rpmuneration of those who had to 
serve as ravanias. On June 16, 1930, Gordhah made a statenvent (exhibit 
62) to the effect that he wanted to be allowed to retain tif land with him as a 
permanent tenant and. that as itewas a chakariat land he was willing to pay 
one and half times assessment, Rs. 10 He requesteyi that the notice issued 
to him should be cancelled on that understanding. The trial Court has mis- 
read this statement and understood it as Gordhan’s expressing a willingness 
to be treated as an “ordinary tenant”. The learned District Judge has cor- 
rected that mistake and stated that what Gordhan wanted was that he should 
‘be treated as a permanent tenant. But the Mamlatdar recommended that 
all the strangers who were in possession of ravania chakariat lands should 
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be allowed to retain them on payment of double the assesament and that the 
amount thus recovered should be Haid to the ravanias engaged in rendering the 
service. This recommendation wae accepted by the Talukdari Settlement 
Officer, But it appears from exhibit 16r that in the case of all the stran- 
gers who held ravania service lands, excent Gordhan, only the assessment 
and not double the assessment came to be recovered since Samvat 1971. But 
in the case of Gordhan he was called upon to pay double the assessment and 
that amount is being paid every year since then. From this the trial Court 
has come to the conclusion that though at first the village ravanias enjoyed 
the, lands as remuneration for service, on the ‘lands being alienated by them, 
double the assessment began to be recovered from the purchasers at first, and 
later on more assesament used to beeregovered from them and that thereby 
their tenure was converted into a tenancy at will Agreeing with that view, 
the learned District Judge has observed that on Gordhan’s agreeing to pay 
double the assesment every year the land ceased to be chakariat nakra land 
and Gordhan became an ordinary tenant liable to be evicted on a proper 

I am unable to agree with this ti@w, both because Gordhan agreed to pay 
the assessment on condition that he should be retained as a permanent fenant 
of the land, and, secondly, because the amount of double the assesament was 
resovered as the price of exemption from liability to render service. That 
does not mean that the natnre of the tenure was thereby altered. 

In Lakkamgouda V. Baswantrao}, the land in`dispute had been granted for 
service as shiledar or mounted follower’. But since about 1868 the holders 
of the land had been paying to the mamdar an amount equal to assesament 
as nokriansha or an yearly payment ın lieu of service and it was held that - 
the inamdar had no right to, resume the land so long as service or its equiva- 
lent in money was forthcoming. So, too, in the present case by electing to 
accept double the assesament in lieu of service, the inamdar relieved the hol- 
ders of the land of their liability to serve and allowed them to remain in 
possession as abeolute owners on payment of that annual amount. Their 
tenure, therefore, did not thereby become annual tenancy and they are not 
liable to be evicteti., The imamday’s suit for possession must, therefore, 
fail l 

I, therefore, allow Second Appeals Noe. 735, 736, 748, 787 and 788, set 
aside the decrees of the lower appellate Cqurt and pass a decree declaring that 
the plaintiffs are the abeolute owngre of the lands in their respective suits, 
subject to the liability to render service, and restraining the defendant inam- 
dar from interfering with their possession so long as the said service 1s forth- 
coming. I also alld Second Appeal No. 384 of 1940 and dismiss the suit 
of the plaintiff inamdar. The appellante shall recover their costs from’ the 
inamdar in all the appeals throughout. . 


Decrees set aside. 
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Before Sit John Beaumont, Kt, Chief Justice. 
CHARLES MORTIMER EASTLEY 


v. 
ERNEST DO ROZARIO.* 


Costs—Divorce—Unsuccessful wife awarded party and party costs—Whather 
ker solicttor can recover solicitor and client costs from kusband—Presiaency 
Small Cause Courts Act (XV of 1882), Sec. 38-—Full Court—Jurisdiction, 
Where a Judge in a divoree caseegives party and party costs to the unsuc- 
ceesful wife, her solicitor can recover solicitor and client costs from the husband 
if he proves among other things that he acted on reasonable grounds, made 
adequate inquiries, and showed prope? diligence and full care. 

Michzl Abrahams Sons & Co. v. Duckley}, followed. 
The Full Court, under s. 38 of the Presidency Small Cause Courts Act, 1882, 
haa jurisdiction which is revisional and not appellate. It is not entitled to re- 
veree the decision of the trial Judge, merely because it disagrees with his view 
on the facts or law. 


Costs. 

Matty do Rozario filed a suit for judicial separation and alimony: see 
Rozario v. Rozario (43 Bom. L. R. 830). The suit was heard by Beaumont 
C. J., who dismissed it. As regards costs, the order was (p4 834): “I pro- 
pose ta make the usual order that the husband ‘pay the wife’s ccsts.” 

The applicant C. M. Eastley was the wife's attorney in the proceedings. 
He preferred hig bill of costs, whic! was taxed at Ret 2,541-7-0 aa party and 
party costs, and at Rs. 698-5-6 as attorney and client costs. The husband 
SODBSOS HED bald Gaby the iat amount abe Cae ted Ba Labia to Day The 
latter amount. . 

The applicant fled a suit to recover the amount from the husband ia the 
Court of Small Causes at Bombay. 

The trial Judge decreed the suit. 

The Full Court reversed the decree and dismissed the suit, observing as 
follows :— 


“We are of the opinion that the plaintiff has completely failed to prove that the 
proceedings started by him on behalf of the defendant’s wife in the High Court 
were necessitated by reason of any misconduct on the part of the husband or were 
reasonable and that the costs incurred in respect thereof were resonably incur- 
red in such a way as to make them “necessaries’ for» which the deferdant can be 
held liable at common law.” . 


The applicant applied to the High Court in revision. a % 

H. D. Banaji, with Easiley, Lam & Co., for the appliant. 

D. B. Desai, with S. F. B. Tyabji & Co., for the opponent. 
BeauMont C. J. This is an application in revision against an order 
made by the Full Court of Small Causes. The matter arises out of a divorce 
case which I tried, in which the wife was claiming judicial separation, and 


* Civil Revision Application No. 24 Lalkaka), reversing the decree paased 
of 1943, from an order passed by the by Y. N. Nadkarni, in Suit No, 3663 
Full Court of Small Causes at Bom- of 1942, 
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I held that she was not entitled to any relief. But I gave her coste. As my 
judgment shows, I felt some hesitation about it; but I thought that, as the 
solicitor had acted upon the advice of counsel, be might be said to have acted 
bona fide, and, therefore, I allowed the wife's costs as against the husband, 
akhough she had failed; but I did not, give costs as between solicitor and 


‘client. I am told that no application was made to me at the time for soli- 
- citor and client costs, and that may well be, because counsel may have thought 


that; having regard to the view I had taken, it’ would be indiscreet: to ask 
for more costs than I had given. At any rate, so far as my judgment went, 
the wifé got party and party costs. Her solicitor then sued'the husband in 


‘the Court of Small Causes for the difference between party and party, and 


solicitor and client, costa. The solicitor” and client costs have been taxed, 80 
no question arises as to quantum. 
"No evidence was called in'the-twal Court, but the record in the High 


Court proceedings was put in, and the leamed Judge decreed the plaintiffs 


case, apparently because he considered that my finding that the solicitor had 
acted bona fide, coupled with the dagt thar the costs had been taxed, showed 
that the solicitor was entitled to solicitor and client coets. But that 18 wrong. 
So far as my judgment went, it was against the wife getting solicitor and 
client costs, because I only gave her party and party costs. Her solicitor 
was quite entitled, notwithstanding that judgment, to go to the Small Cause 
Court, and recover judgment for the difference between solicitor anf client, 
and party and party, costs by proving that those costa were really a necessity 
for which the wife wa8 entitled to pledge her husband’s credit. But as Mr. 
Justice McCardie'pointed out in Michzl ‘Abrahams, Sons & Co. v. Buckley, 
in such’a case the solicitor must prove, amongst other things, that he acted 
on reasonable grounds, m&de adequate inquiries, and showed proper dili- 
gence and full care. The solicitor here never went into the box, and never at- 
tempted: te prove tay Be han Tullen ee ean, except by reference 
tO be eiden grenan tha Divorce Court 

- Then an application was made to the Full Court under s. 38 of the Presi- 
dency Small Cause Courts Act. Under that section the jurisdiction of the 
Court is revisional, {nd not appellate. The Court was not entitled to re- 
verse the decision of the trial Judge, merely because it disagreed with his 
view on:the.facts or law. But the Full Court took the view that the learned 
Judge had not directed his mind to the*right point, aince he did not require 
the solicitor to prove that he had acted with due diligence and in a reasonable 
manner, and J think tha view of the Full Court was right If the view. of ‘the 
trial Court was right, it would really come to this, that where a Judge in divorce 
gives a wife party and party costs, it follows on ‘the same evidence that the 
solicitor is entitled at common Jaw to recover solicitor and client coste. That 
cannot be right. In a*common law suit for additional costs the solicitor has 
got to prove hig case, and) establish that the costs were a necessity for the 
wife. It is no doubt possible that the evidence given in the Divorce Court 
may. be enough for the solicstor’s purpose, but that is unlikely if the Judge 


-in Divorce -has not given solicitor, and client costs, Ha thus cane A soak tiat 


evidene vrae Dot Comat, ro. . 
yee ss: p Mi na tu 


VOL.' XLVI]. THE BOMBAY LAW REPORTER. . 391. 


' In my view the Full Cotrt were entitled in revision to say that the trial A.Q J, 

Judge had not directed his mind to the right point, and, there being no suffi- 1943 

cient ‘evidence that the solicitor had incurred costs as a matter of necessity m= 

for the wife, the Full Court should have set aside the trial Court’s order. eal 

‘What they did do was to make a form of order, which seems to be common Rozario 

in the Full Cort, but which seems,to me a singular form of order. They.. —~— 

made the rule absolute for new trial, and on new trial dismissed the suit. Bammoni CJ. 

So that they practically directed a new trial, conducted the new trial in the 

space of a few seconds, and dismissed the suit. Why they should have gone 

through that formality, I do nôt kno, because under s. 38 they could have . 

set aside or reversed the decree or order. I think technically they ought* to 

have reversed the order of the lower Caprt and dismissed the suit ; but as in 

‘substance their order comes tq the same thing, I see no reason to interfere 

m revision. 

The application is dismissed with cois. 
Apphcation dismissed. 


` Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Rajadhyakske, 
` MANILAL BRIJLAL 
v. s g 1943 
VANDRAVANDAS e JADAV.* oe, 


° July 16. 
Indian Companies Act (VII of 1913), See. 235 -+Misfeasance suit—Creditor’s ac- — 


tion-—Liguidator—Death of ligqwidator—Whether proceedings can be taken 
against personal representatives. «°° 
Trica aedon Gur ital ease brihe WoW aa aa e a OE A 
company under s 236 of the Indian Companies Act, 1913, no proceedings can 
t be taken against the personal representatives of the liquidator if he dies pendmg 
` the action. 
Feltom’s Executors Casel, Ini re British Guardian Life Assurance Compan, 
-and Bilimoria v. Mrs, De Sousat, followed. 


MISFEASANCE action. ' 

The applicant Manilal was a creditor of a joint stock company called the 
Surat Industrial Mills Co., Ltd. The company went igto liquidation, and 
one Vandravandas Jadav and the otber T. J. Mehta Were, appojntéd liquida- 
tors. i i 
The applicant filed a misfeasance action, under a. 235 of the»Indian Com- 
panies Act, 1913, against the liquidators charging T. J. Mehta with fraudu- 
lently concealing certain facte from the Cõurt and making the Court give pre- 
ference to the Maharaja of Darbhanga. ` 

Pending the action T. J. Mehta died. The applicants then applied to the 
‘Court to bring the legal representatives (ie. the son and widow) of T. J. 
Mehta on the record of the suit, | 

The District Judge of Surat dismissed the “applitation for ae fatowmg 
reasons :— 


“First Appeal No. 341: of 1941, 150 of 1939, i 
from the decision of D. V. Vyas, Dis- 1 (1863) L. R. 1 Eq. Cas. 219. 
trict Judge at Surat, on Exhibit No. 2 (1880) 14 Ch. D. 335: = - 


35 in Miscellaneous Application No. 3 (1926) LL R 8 Lah. -549. 
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“Even if the allegation made by the applicant be true, the liquidator’a heirs and 
legal representatives cannot be made liable, It was decided in 32 Bom. 348 that 
under the Hindy law a eon was not held Hable for debts which the father ought 
not, as a decent and respectable man, to have incurred and that he was answer- 
able for the debts legitimately incurred by the father, not for thoee attributable- 
to hia failings, follies and caprices. If the deçeased liquidator cheated the Court 
or practised fraud upon it by wilful concealment of certain facts, it was a conduct 
which ould not be said to be decent or respectable. His eons cannot be held 
answerable for that conduct.” | i 


The applicant applied to the High Court. 


J. C. Shak, for the appellant. 
HI. M. Choksi, for the respondents. 


BEAUMONT C J. AE iS a APOPA OA AEGON ob the District Judge. 
of Surat, raising a question of practice. : 

The appellant is a creditor of the Surat Industrial Mills Co., Ltd, which. 
is in liquidation, and two liquidatora were appointed, one Jadav and the- 
other T. J. Mehta. The appellant ‘started proceedings under a. 235 of the 
Indian Companies Act, 1913, to make the liquidators liable for certain alleg- 
ed misfeasances. After the proceedings had been started, the liquidator T. 
J. Mehta died, and an application was made to the Court for leave to’ bring 
on record his widow and son as the persons liable to discharge his debts. The- 
pre SURE amass a ee, See ey eit Ne rae een 
in doing so. 

Section 235 of the Indian Companieg Act is a procedural section, which 
is copied from the English Act, and it confers a right on, amongst other per- 
sans, a creditor of the company, to apply to the Court to examine into the 
conduct of various officers, including a liquidator, and compel him to repay 
or restore money or propesty of the company which he has misapplied. 
Although the section is a procedural section in the sense that it does not 
confer any right to recover moneys or properties which could not otherwise- 
be recovered, it does confer a special right on the creditors and other classes- 
named. Apart from that section it would not be open to the appellant as 
a creditor to file a suit against the liquidator asking him to make good mis- 
feagances committed against the company, though it would be open to the 
company itself, with leave of the Court, to recover monies of the company 
misappropriated. 

Now, the question is whether that section can be applied against-a per- 
sonal representative of a deceased liquidator, and it is clear on the language 
of the section that no right is expressly given to enquire into the conduct, or 
proceed agaihat the estate, of a deceased person. In England, on the langu- 
age of the section from which s. 235 of the Indian Companies Act is copied, 
it has been held in two cases that the sectidh cannot be applied against the 
personal representatives ef a deceased liqnidator. These cases are: Feltom’s 
Exacutors Case: and In re British Guardian Life Assurance Company®. Those 
cases proceed rather on the strict language of the section. As I have said, 
this section has been copied into the Indian Act, and, prima facie, I think the 
same construction should be put upon the words of the Indian Act, though, 
1 (1865) L. R 1 Eq. Cas. 219. 2 (1880) 14 Ch. D. 335. 
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no doubt, the position in {ndia is not precisely the same. In England the ACJ. 
only personal representatives of a liquidatér, who would be recognized by 1943 
the Court, would be his executors or administrators, and if the personal re- yee: 
presentatives did not admit the existence of assets of the testator, the Court Pas. 
could only, make an order for adipinistration of the estate so far as necessary 

ia Order to ametan dhe ined Di aea, and ie would be vey Aul to Vane avin 
administer the estate of a liquidator on a misfeasance summons. In India DAS 
other representatives are recognized, and in,this case the widow and son are JADAY 
sought to be made liable, but they might raise various defences. They might pramon CJ; 
deny that there was any separate estate of the liquidator which had come, to — 
their hands and for which they were accountable. That would involve an 

enquiry outside the scope of such an,application as is contemplated in s. 235. 

Or, again, if the liquidator had been a member of a joint family, his son 

might dispute his liability to pay on the ground that the debt was avyavakarika. 

That, again, would involve an enquiry quite foreign to the purpose of 3. 235, 

Section 235 is concerned only with an enquiry into the conduct of the officers 

of the company in relation to the company’s property, and, in my opinion, 

it was never intended to involve the Court 6n an application under that section 

in an,enquiry relating to the estate of a deceased person. 

The English cases have been followed in this country in Bilimoria v. Mrs. 

De Sousa. I have no doubt that on the authority of the English cases, and 

on the strict wording of the section, and on a*conaideration of the general 

scope of the section, it would be wrong to allow proceedings to be taken 

against the personal representative «óf a deceased liquidator under s. 235. 
Whether the representative can be made liable in a suit at the instance of 

the company is, of course, a matter with which we are not concerned. 

‘The appeal, therefore, will be dismissed with poets. 


RAJADHYAKSHA J. I agree. 


Appeal dismissed. 
Before Mr. Justice Loker. 
BHIKAJI yau SKARMARKÁR 1943 
i buaa mall 
RAMCHANDRA KRISHNA PHATAK* ° Jnly 15. 


Landlord and tenout—Tenancy for term of Jears—Option of renewal—Option not 
exercised—Whether tenancy becomes ennuah—Ejectment of tenant. i 
The defendant was assignee of a lessee who bad renteg a plot of land from 
the plaintiff on a rent of Ra. 2-8-0 per yard and had built a house on it. There- . 
after the defendant executed a‘rent-note agreeing to pay Ra. 2-8-0 per year as 
rent and to take a lease for’ thirtwfive years. He also stipulated : “You say 
that you will extend the period of the lease after the expiry of the present time 


1 (1926) L L. R. 8 Lah. 549. decree passed by T. U. Chapatwala, 
* Second Appeal No. 957 of 1941, First Class Subordinate Judge at 
from the decision of D. R. Pradhan, Ratnagiri, in Regular Civil Suit No. 
District Judge at Ratnagiri, in Ap- 12 of 1940. 


peal No. 84 of 1941, confirming the 
R. 50. e 


THE BOMBAY LAW. REPORTER. - [VOL. XLVI. 


Imit. If it suits me I will continue ; otherwise, f will go away.” At the end 
of the period of thirty-five years’the plaintiff sued the defendant in ejectment :— 
Held, (1) that the rent-note limited the period of the tenancy to thirty-five 
yeare, and although the plaintiff offered to continue the tenancy after that 
‘period, the defendant did not immediately make up his mind and accept the 
offer ; 

(2) that assuming that the offer remained open stil, it was the defendant's 
duty to accept it before the termination of the tenancy ; 

(3) that after the expiratiod of thé period of thirty-five years the tenancy 
became annual and the defenilant wae liable to be evicted. 

° : Manilal v. Nandlal, followed. 
` Sutr in ejectment. 

One Balkrishna Bhide took on lease’ a plot of land from Ramchandra 
(plaintiff) on a rental of Rs. 2-8-0 per year'and built a house on it. On 
October 26, 1894, he sold the’ houses and his right in the lease to Bhikaji 
(defendant). The defendant paid the rent and remained in possession of 
the house. í 

On February 22, 1904, de demt a ae e o 
ee E O E He 
further stipulated : 

e thal Sia” ill aa Chiao E a a es af ti 
Prèsent time limit. If it suits me J will continue ; otherwise; I will go away. In 
that case pou should obtain a firoper panch valuation of the structures on the land 
and pay the same to me or to my heirs and take possession of ikikaa together 
with all trees, structures ic. standing thertgn.” 

_ The perjod of the lease expired on February 22, 1939. 

On November 20, 1939, the plaintiff gave a notice terminating the lease; 
the defendant replied to it on November 27, 1939, stating thal he was not 
liable to be evicted. 

The plaintiff sued on January 23, 1940, to eject the defendant. 

The trial ‘Court decreed the suit, observing as follows :— 

“ Stress is laid on the words amcke jamalyas to urge that it is the defendant's 
option to continue or abandon the lease and that there is no option on the part of 
the lessor to termingte the lease on the expiry of the perlod of the lease. This 
construction is not only not in accordance with the context but is arrived at in 
violation of the plain dictionary meaning of the word jamalyas. It assumes that’ 
which was merely a proposal at the time of lease was as if a conchided agreement. 
Even if the onstruction is assumed to be correct it would in law amount to a ten- 
ancy at the will of the lessof also. Reliance is put on 36 Mad. 557. Further it is 
urged that a covenant to renew mus? be express: 13 C. W. N. 595.” 

This decgre,was, on appeal, confirmed, on the following grounds :— . 

0 “There waa'no doybt an offer on the respondent's part at the time of passing 
the rent-note to grant the site permanently. But that offer was not accepted by 
the appellant there and he only expressed the hope that he might continue the 
lease if he found it convenient. By no stretch of imagination can this be construed 
as a concluded agreement. Even if the words can be construed in that way the 
tenancy that would be created would be a tenancy at will.” 

The defendant appealed to the High Court. 
* T. N. Walgvalkar, , for the appellant. 
"S. Y. Abiya and K. G. Abhyankar, for the respondent 
1 (1919) 22 Bom. L. R 133. 
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Loxur J, This appeal ‘arises out of a suit for poseession of a demised 
land. The land is a piece of site measuriig sixty by twenty-one cubits in 
Survey No. 1, Falni No. 1, of Rahatgar and it appears to have been ‘in the 
‘occupation of one Balkrishna Bhide who had built a house on it, The appel- 
lant purchased it from him in 4894. The site admittedly belongs to the 
plaintiff and Bhide used to pay hith Rs. 2-8-0 per year for swarmitwa, and 
after it was sold to the appellant the appellant continued to pay that amount 
as rent or swamilwa to the plaintiff. On February 22, 1904, the appellant 
-passed a rent note in favour of Yasudeg, who was the manager of the plaintiff's 
property for a period of thirty-five years. By that rent note the appellant 
agreed to pay Rs. 2-8-0 every year, and the relevant portion in it runs thus: 
“You say that you will extend the period of the lease after the expiry of the 
present time limit. If it suits me I will continue; otherwise, I will go away. In 
that case you ahould obtain a proper panch valuation of the strictures on the land 
and pay the same to me or to my heim antl take possession of thikam together with 
all tress, structures etc. standing thereon.” 


The period of the lease expired on February 22, 1939. The plaintiff then 
gave a notice to the appellant on November 20, 1939, in which he alleged that 
as they did not agree to the terms of the continuation of the lease, be did not 
wish to continue the land with the appellant and wanted him to vacate. 
The appellant gave a reply stating that the contents of the notice were per- 
verse and not true and that the plaintiff had nô rigitt to demand possession 
of the site. The plaintiff, therefore, filed this suit to recover possession on 
payment of the valuation of the structures as detefmined by panchas. The 
defendant claimed that the plaintiff had no right to demand possession of the 
site, that he had purchased the site and the structures thereon from Bhide 
who was a permanent tenant, that the regt note pagsed by him in 1904 did not 
affect his right of permanent tenancy, and that when the period of the lease 
was about to expire he did intimate to the plaintiff that he was prepared 
to continue the possession of the site and pass a rent note for a permanent 
lease. Both the Courts below held that Bhide was not a permanent tenant 
and that in any case the rent note passed by the appellant negatived it and 
that under the terms of the rent note,the appellant, cbuld not resist the 
plaintiffs claim for possession. A suitable decree for the determination of 
the value of the structures and the eviction of the appellant on the plaintiff's 
paying that amount was passed. e 

It is urged in this. Court that Bhide must have been a permanent tenant 
as he had constructed buildings on the site and was paying only the ground 
Tent of Rs, 2-8-0 per month to the landlord. It is also pointtd*out that: in 
the sale deed which Bhide passed in favour of the appellant he stated that 
the appellant was to enjoy the property from generation to generation and 
that he could not have used such terms unless he had a permanent interest. 
in the site of the buildings. It may. be that Bhide was under the impression 
that be would never be evicted by his landlord. But there is no evidence to 
show that he was a permanent tenant or that his landlord had acknowledged 
him as such. . It ig true that in the rent note passed by the appellant there 
8 a reference to the sale'deed, and it is argued from tbis that the plaintiff 
or the manager of hig estate who obtained the rent note must have seen the 
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contents of the sale deed and thereby tacitly, accepted ita contents and con- 
ceded that the right purchased *by the appellant waa hereditary and conti- 
nuable from generation ta generation. There is nothing in the rent note to 
suggest that Bhide’a tenancy was permanent. Nor did the appellant who 
paseed the rent note claim such right. Otherwise he would not have passed 


- a rent note for a fixed period of thirty-five years. It must, therefore, be pre- 


sumed that the appellant was not then in a position to assert that Bhide’s 
tenancy was permanent, and in erder to avoid litigation he conceded that it 
was not permanent and passed a rentynote fpr a limited period. Whatever 
be, the nature of Bhide’s tenancy, it wes given up by the appellant when he 
agreed to accept a fresh lease for a limited period. The appellant’s conten- 
Pe ee eee ernie e ye O RES teeny ang, 
therefore, is not liable to eviction must fail. 

It is next argued that evem on the terms of the rent note passed by the 
appellant in 1904 he must be deemed to be a permanent tenant or at least 
a tenant for life. A good many rulings were cited during the arguments, 
but each case depended on the interpretation of the peculiar language of the 
clause for renewal of the tenancy contained in it. The appellant’s rent note 
(exhibit 13) expressly fixed the period of tenancy as thirty-five yeafe. It 
was passed by the appellant and no corresponding lease was executed by 
the landlord. The appellant says in his rent note that he would make vaki- 
wat of the land for thirty-fite years and continue to pay Rs 2-8-0 enly for 
swamitwo as be had been doing till then. Then comes the important clause 
as regards the continuation of the tenahcy. It appears from the language 
used that the landlord was prepared to extend the period of the tenancy 
after the expiry of thirty-five years. But the appellant was not then prepared 
to say whether he would agept that, offer or not. To the offer made by the 
landlord he has stated in the rent note: “ As to that I will continue if it 
suits me; otherwise I shall go away”. The Marathi expression correspond- 
ing to “if it suits me” is “ amche jamalyas”. Mr. Abhyankar contends that 
this expression means “if we agree”. The expression is capable of both 
meanings, and the lower Courta have taken it ta mean “if I find that con- 
venient”. It must? however, be noted that the landlord’s offer which appears 
in the sentence preceding this expression was vague and suggested that the 
terma on which the period was to be extended were not specified. It may 
be presumed” that perhapa, it was intended that the extension of the period 
was to be on the same terma and ¢onditions as before, but this has not been 
clearly expressed. $ 

In Mantfd v. Nandlal! certain lands were demised for a period of seven 
years in 1894 and“the lease further provided that if the lessee wished to 
continue the’ lease he could take it on leme from the lessor on the same 
conditions. The lease expired in 1901 but nothing was done to renew it ; and 
the lesee remained in posession He was sued in ejectment, and he con 
tended that he was a permanent tenant of the lands. But it was held that 
whatever rights the leasee had between 1901 and 1908 to ask for specific 
performance of the agreement to extend the lease for another seven years, . 
those rights came to an end after 1908, and that he continued thereafter as 

1 (1919) 22 Bom. L. R. 133. 
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an annual tenant. In that case the renewal clause specifically stated that 
the lease was to-be continued on the same conditions if the lessee so wished, 
and it was held that it was the duty of the lessee to have the period of the 
Tease continued before the original lease terminated. 

This case was distinguished ineI[ndien Cotton Co. V. Raghunath... There 
the lease was for a period of five Years and it provided that if after the 
expiry of that period the lessee required the land the lessor should receive 
the same rent and go on giving the land toethe lessee. It was held that the 
lease in suit was a lease for {ve yegra with an agreement that the lessor 
would grant as many leases at the same rent should the tenant require the 
land, and that such an agreement, if capable of being enforced, would create 
. an interest in the land which wouldeenfire during the lifetime of the lessee. 

But there the lease was passed by the lesaor and he agreed to go on renew- 
ing the lease from time to time, wheregs, as pointed out there, the lease in 
Manilal v. Nandlal required the leasee to take the land on lease if he so 
wished after the expiry of ita period. 

In ‘Abdulrakim v. Sarafalli,1 the lease which was for a period of twenty- 
five years was passed by the lessor and fe stated in it, “ after the expiration 
-of the®period when you will vacate the field of your own will, on that day 
we shall take the same into our possession. After the period of the karar 
-we shall go on taking the said rent as long gs the field shall remain in your 
possession”. This was interpreted to mean that thedease was not intended 
to expire at the end of twenty-five years, but the lessee was to remain in 
“possession so long as he pleased and’ so long as he pæd the rent, and it was 
held that the lease was to enure during the lifetime of the lessee. The word- 
‘Ing of the lease in Bai Sona v. Bat Hiragavri® was similar, but there the 
tenancy was held to be permanent. The decisiqn in that case, however, is 
not approved of in the recent case of Donkangouda Ramchandragouda v. 
Revanshiddeppa Shtvlingappa.* In this last case the rent note was passed 
‘by the tenant in respect of a house, but no period was fixed, and the rent 
-note said “I shall go on paying the amount of rent. You should not evict 
‘me from possession of the house so long as you receive from me the said 
‘amount of rent.” On a construction of the lease it was fefd that the tenancy 
‘created was not permanent but only one to enure during the lifetime of the 
tenant. 

The rent note in the present case, however, firet limits the period of the 
‘tenancy to thirty-five years and, although, the lessor offered to continue the 
tenancy after that period, the appellant did not immediately make up his 
mind and accept the offer. He postponed his decision and #tafed that he 
‘would decide whether to continue on the land or not when the period ex- 
pired. Assuming that the offer remained open, still it was his duty to accept 
it before the termination of the tenawcy. It is argued on his behalf that the 
tenancy did not really terminate at the end of thirty-five years, since it gave 
n option to the appellant to continue on the land if he so wished. But 
‘that is not the agreement in the rent note. It definitely says that the tenant 


1: (1980) 33 Bom. L. R 111. 3 (1926) 28 Bom. L. R. 552. 
2 (1928) 30 Bom. L. R. 15%. 4 (IM2) 45 Bom. L. R. 1%. 
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was to make vakwoat of the land for a period of ‘thirty-five yeare and it was 
to be settled whether it was to be continued thereafter. If the clause about 
the extension of the period is read with the context, it seems to me that. the 
expression amche jamelyas might more properly be construed as meaning 
“if the terms agreed”, because the sentgnce preceding it does not “make 
it clear that the tenancy was to be continued: on the same terms or for the 
game period as before. Hence the appellant was not sure whether the terms 
that might be offered after theeperiod of the tenancy would be acceptable 
to him or not. Assuming that it wag understood that the tenancy was to 
be continued on the same terms as before, still, as the appellant failed to 
accept the offér-then and there, it was his duty to accept it before the period 
of the tenancy was over. These termy are more akin to the terms of the 
lease which were considered in Manilal v. Nandlal. Even in reply to the 
plaintiffs notice the appellant did not say that he wished to continue, and 
was prepared ‘to accept the offer of the extension of the period of the tenancy 
which expired in 1939. He claimed independently of the rent note that he 
was entitled tò remain on the land as he had the right to do so since before 
the swomtiva deed. In the written ‘statement, however, he accepted the posi- 
tion created by the rent note and stated that when the period of lease wag 
about to expire he Had intimated to the plaintiff that he was prepared to 
continúe the possession of: the suit site and to pass a fresh rent note for a 
permanent lease. This allégation has not been proved. In these circum- 
stances the tenancy became annual after the expiry of the period of thirty- 
fiya pere andthe, appelkine wad ADE o berevicied on (he termi mentona 
in the rent note. 

E E E A E ee ee 
of the rent note, since the burden of choosing the panchas for the valuation 
has been thrown on the appellant. I think the decretal order is more favour- 
able to the appellant as it has given him the first choice of appointing the 
panchas. The rent note does not say who should appoint the panchas or 
what is to be done if the parties do not agree upon the selection of panchas. 
The trial Court, therefore, had to make suitable arrangements for the selec- 
tion of panchas irf cgse of disagregment. The plaintiff was, therefore, given 
the choice of selection, and if the parties do not agree, then the decretal order 
has provided for valuation through Court. 

As regards the future meme profits it is evident that they are to be cal- 
culated from the day on which fhe plaintiff pays into Court the amount 
fixed after the valuation of the structures. There is, therefore, nothing to be 
found fault With in the decree. i 
The appeal is dfimiseed with costs. 


Appeal dismissed. 
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Before Mr.” Justice Divatia and Mr. Justice Sen. 


LAXMIBAI GANPATRAO MAHAJAN ` 
v. 7 
RADHABAI KRISHNAJI MAHAJAN.* 


Hindu law—Maintenance—Widow—-Charge for maintenance—-Family property— . 


_ Partitlon—Charge attaches to skare of husband's heirs. 
` Under Hindu law, a widow in a, joint family has a right to be maintained 
out of her husband’s share in the family property and a charge for it can be 
levied on that share, If tke proerty is partitioned afterwards, the charge 
attaches ta the share taken by the husband’s heirs, The widow can assert no 
claim for her maintenance on the property falling to the share of other co- 
parceners. Dik 
Lakshmidevatnma V. Veera Reddit, followed. 
Dodda Basappa v. Mallgmma?,» dissented from. 


Surt for declaration. 
A Hindu joint family consisted of two brother’, Ganpatrao and Krishnaji. 
In 1916 Ganpatrao died leaving hinr sugwiving his wife Laxmibai (plaintiff) 


and 3 son Narayan (defendant No. 3). Krishnaji died in 1920, leaving his l 


wife Radhabai (defendant No. 1). -« 

In 1920 defendant No. 3 sued (No. 453 of 1920) defendant No. 1 for ac- 
counts of the family properties. . 

In 1923 defendant No. 1 adopted her own brother” (defendant No. 2). In 
‘the same year defendant No. 2 euege (No. 581 of, 1923) for partition of the 
ploperty. Both the suits were referred to arbitration, which resulted on Octo- 
ber 31, 1927, in an award decree, which declared defendant No. 2’s adoption 
invalid, held defendant No. 1 entitled to maintenance at the rate of Rs. 500 
per year and made it a charge on thè family’ property, and found that 
Rs. 5,000 were due to defendant No. 3 by the father of defendant No. 1. 

Defendant No. 1 again adopted defendant No. 2. In 1923 defendant No. 2 
once more sued (No. 102 of 1983)’ for partition of the property. The suit 
ended on April 24, 1937, in a decree by which defendant No. 2’s adoption was 
held valid, but the prayer for partition was refused on the ground that de- 
fendant 2's branch was in possession of more than £ moiety of the family 
properties. 

In 1933 the plaintiff sued (No; 205 of 1933) to recover her maintenance from 
defendant No. 3. An award decree was passed ba July 24, 1933, decreeing 
her maintenance, and a charge for it was declared on the property in defend- 
‘ant No. 3’s hands. Tn execution of the decree the plaintiff toek dhe property 
into her possession. 

In 1937 defendant No. 1 applied to execute her decree for maintenance in 
suit 581 of 1923 against property in possession of defendant No. 3. 

On November 12, 1940, the plaintiff sued-for a declaration that the decree 
in suit No. 581 of 1923 was not executable against property in her possession. 


* First ‘Appeal No. 41 of 1942, 1940, 
from the decision of R. H. Mirajkar, 1 [1939] Mad. 877, F.B. 
First Class Subordinate “Judge at’ ` 2 [1940] AL R. Mad. 458. 
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The trial Court dismissed the suit. ° 

The plaintiff appealed to the High Court. 

K. B. Sukthankar, for the appellant. 

D. R. Manerikar, for respondent No. 1. 

Sen J. The plaintiff-appellant brought this suit for a declaration that the 
decree obtained, by defendant-respondent No. 1 in Special Suit No. 581 of 
1923 was not executable against the properties in suit and for a permanent in- 
junction restraining defendant No. 1 from proceeding with the execution of an 
award decree obtained by her against tt said properties. 

The parties to the suit were related in the following manner :— 





Nageshrao 
] ; i 
Ganpatrao da in 1916) ° ° Krishnaji (died in 1920) 
= Laxmibai (plaintiff) = Radhabai (defendant No. 1) 
t 
Narayan E P No. 3). Gopal lee No. 2) 
ee ' (adopted). 


Krishnaji died in 1920. In the same year defendant No. 3 filed Suit Np. 453 


of 1920 against defenflant No. 1 and othera for accounts. In 1923 defend- 
ant No. 1 adopted ber natural brother, defendant No. 2, and in the same year 
defendant No. 2 filed Syit No. 581 of 1923 for partition. The mattera in dis- 
pute in both these suits were referred to arbitration, and on October 31, 1927, 
an award decree was pade by which the adoption of defendant No. 2 by 
defendant 1 was declared invalid, and defendant No. 1 was given a decree for 
maintenance at the rate of Re. 500 per year in respect of which a charge was 
created on the properties in suit. It was also found, on accounts being taken, 
that Rs. 5,000 were due fram defendant No. 1’a father to defendant No. 3. 
Thereafter defendant No. 2 was again adopted by defendant No. 1 in the 
year 1933 after which defendant No. 2 filed Suit No. 102 of 1933 for partition 
against defendants Noa. 1 and 3 and othera. This suit was decided on April 
24, 1937; defendant No. 2's adoption was held valid, but the suit waa diẹ 
missed because theeCourt found thgt defendant No. 2 was in possession of 
property of more value than his half share in the family property. The 
plaintiff filed Suit No. 205 of 1933 against defendant No. 3, her son, for 
maintenance ‘and obtained an award decrge in respect of which a charge was 
created on the properties in suit, Thereafter in execution she obtained 
possession of the said properties., After -this in 1937 defendant No. 1 filed a 
darkhast fof the execution of the award decree in Suit No. 581 of 1923, and 
it was on account of that darkhast that the present suit was filed, the plaint- 
iffa contention being that defendant No. d was not entitled to enforce the 
charge created in her .favour on the suit properties in the said decree. 
Defendant No. 1 contended that as the family was still joint and as her charge 
was prior to that obtained by the plaintiff in the maintenance suit of 1933, she 
was perfectly entitled to proceed against the properties in suit in execution of 
her decree. : 

The trial Court held that the family became divided on the partition suit 
being filed by defendant No. 2, that neither the decree in Special Suit No. 102 
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of 1933 nor the adoption of defendant No. 2 by defendant No. beua 
the right of defendant No. 1 to recover her maintenance in terms of her 
decree, and that the plaintiff's decree had no priority over the charge in favour 
of defendant No. 1 created by the decree in Suit No. 581 of 1923. The suit 
was ‘accordingly dismissed. In „view of the fact that in defendant No. 2’8 
partition suit it had been held that defendant No. 2 was in possession of pro- 
perty in excess of his legitimate share and in view of the fact that, the proper- 
ties in suit have remained throughout with the branch of defendant No. 3, 
the Court further held that the said properties, which the plaintiff has now 
obtained by filing a darkhast fn execution of her maintenance decree, “ have 
Dow assumed the character of the separate properties of defendant No. 3.” 
It seems to us that the equities in this case are strongly against defendant 
No. 1. In Suit No. 102 of 1933, which was filed by defendant No, 2 against 
defendant No: 3, defendant No. 1, her father Damodar, and others, it was held 
that Kriehnaji, the husband of defendant No. 1, had taken away a sum of 
Rs. 41,700 and that this amount plus a further amount of Ra. 5,000 must be 
deemed to be with her and her father Damodar. This was held to be a larger 
share of the family property than defentidnt No. 2’s branch was entitled. to. 
In spite of this, shortly after she had adopted defendant No, 2, the latter filed 
a suit for partition of the property that remained in possession of defendant 
No. Fs branch ; and now, several years after the partition suit, though after 
the partition defendant No. 2 became legilly + liable for her maintenance, 
defendant No. 1 seeks to enforce the decree obtained by her in 1927, ie. six 
‘years before she had adopted defendant No. 2. Though the partition suit 
of 1933 was dismissed, the Court was constrained to observe, “on the plaintiff 
(ie, defendant No. 2) will fall the obligation of maintaining the adoptive 
mother (Radhabai, defendant No. 1).” Though it can be said that the 
partition suit which was diamissed merely effected a severance in the status of 
the family, it seems to us that the trial Court was right in holding that the 
‘properties in suit have become defendant No. 3’s separate properties. The 
plaintiff has now obtained possession of the said properties in execution of her 
maintenance decree. It has next to be remembered that the charge in favour 
of defendant No. 1 created in 1927 was placed on properties which were then 
joint family properties of the undivided family and that since then a material 
change in circumstances has taken place. There has, in the first place, been 
the adoption of defendant No. 2, and next there hag been a severance of statue 
owing to the filing of the partition suit, the properties in possession of each 
branch, besides, having become their respective separate properties. It seems 
to us also that if the partitidn suit of 1933 had not been dismifeed and a 
division of the properties ordered, the Court would undoubtedly have taken 
into consideration the charge created in favour of defendant No. 1 in 1927, 
and would .have shifted the said charge to defendamt No. 2’3 share. The 
question, therefore; arises whetiet this Caney OF eee hius -ang efed 
on defendant No. 1’s charge. ° 

Tie Tower. Goart and the feapaadente havestdliad on Dodao Basappa V. 
Mallamma’ for the proposition that where the widow has secured her right by 
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fixing her claim against the whole joint family and’getting a charge on a rea- 
sonable portion of the property, the right or charge cannot be taken away from 
her by any sdbeequent partition between the members of the family. The facts. 
in that case were that defendant No. 1’a husband had died leaving him surviv- 
ing defendant No. 1, defendant No. 2 his soneby the first wife and the plaintiff 
hia brother. On the date of his death ‘defendant No. 1’s husband was a 
member of an undivided family consisting of himself, the plaintiff and defend- 
ant No. 2. Thereafter defendan No. 1 filed a suit for maintenance and 
residence against the plaintiff and defengant No. 2 and obtained a decree by 
which the maintenance decreed was made a charge on certain properties of the 
joint family, and in pursuance of which she was put in possession of the house 
in suit and she went on realising thé said maintenance. About seven years 
after the date of the decree the plaintiff amd defendant No. 2 effected a 
partition between themselves. ‘The plaint alleged that by reason of the said 
partition the plaintiff was no longer bound by the said decree. On behalf of 
the plaintiff it was contended that it was open to the plaintiff to institute a 
suit by reason of the events that had happened subsequent to the date of the 
maintenance decree, that there had been a-change of circumstances which 
would neceasitate the rpodification of the said decree and that it was competent. 
to the Court to modify the same in view of the said change of circumstances. 
A ‘reference was made to the full bench decision in Lakshmidevamma V. Veera 
Reddi, where their Lordships had said (p. 883): . 

“ There is here a clear statement (referring to Smritichandrika) that the duty of 
maintaining the widow devolves on the persons who take the property of the deceased 
undivided member of the family and it is emphasized that the duty is dependent om 
the taking of the property.” 

It was, however, held that the following obeervations made in the same case 
applied to the case (p. 883)": j 

“While tha family remains undivided the position is different. The property is 
held jointly and of necessity the amount required for a widow's maintenance has to 
be paid out of the estate regarded as a whole, but in no circumstances can she claim 
an allowance greater than the income of her husband's share in the estate ;” 
and the following principles were deduced therefrom : 

“When a member of an undivided family dies leaving bim surviving hie widow 
and his sons and brothers, her right to maintenance is against the entire joint family 
composed of the sons and brothers of the husband. It may be that if she waita until 
a partition tekes place she may have a lesser right, ie. instead of a right over the 
entire family, a right over those persons who take her husband's share. But if 
before a partition is effected, she get® her right declared, defined and reduced to a 
certainty by a decree of Court, her rights cannot be taken away by any subsequent 
partition efféctéd among the members of the family.” 

Tt sema tous, however; that ‘the facta of that oee an nol altogether aitnilar 
to those of the present one. In that case when the maintenance suit was filed 
all the parties amongst *whom there was & subsequent partition were present in 
the family, whereas in the present suit the widow herself later on adopted a 
son, and almost immediately there was a partition between that son and the 
branch of defendant No. 3; and it can be said that the constitution of the 
family was altered by the said adoption. It is further undeniable that if there 
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had been no previous charge on the joint family property, the liability for 
maintaining the adoptive mother would now have rested on defendant No. 2 
alone. In Dodda Basappa’s case there was a step-son of the widow, and on 
a step-son there ig no personal liability to maintain the widow such as exists 
in the case of an adopted son. e (Mulla’s Hindu Law, paragraphs 542 and 
544, at pages 581-582, 9th edition): 

Tbe appellant has relied, on the other hand, on the full bench decision in 
Lakshmidevamma V. Veera Reddi. In that case the appellant’s husband was 
at the time of his death a member of @ joint Hindu family consisting of himself 
and the respondents who were his father, his brother, and his son by a pre- 
deceased wife. Some years after her husband’s death and while the family 
was still joint, the appellant made a forthal demand for maintenance, but sub- 
sequently and, as a result of the appellant’s demand, a partition was effected 
by a registered deed, as a result of which the appellant's step-son obtained 
the share in the family properties which his father would have obtained had 
he lived. The appellant then filed a suit for maintenance, claiming a decree 
against all the respondents on the ground that her status as a widow gave her 
the right to be maintained out of the family estate as a whole and not merely 
out of that portion allotted to her step-son on partition, The full bench held 
that for the amount due to the appellant for maintenance after the date of the 
partition her step-son’s share alone was liable and that in respect of that 
amounts the appellant was entitled to a charge on her step-aon’s share only. 
Their Lordships relied on the statement of the law made by Bhashyam Ayyan- 
gar J. in Jayanti Subbiah v. Alamelu Mangamma,: în the following words 
(p. 48) :— 

“When an undivided Hindu family consists of two or more males related as father 
and sons or otherwise, and one of them dies leaving a widow, she has a right of 
maintenance against the surviving coparcener ov coparceners, quoad the share or 
interest of ber deceased husband in the joint family property which has come 
by survivorship into the hands of the surviving coparcener or coparceners and though 
euch right does not in itself form a charge upon her husband's share or interest in 
the joint family property, yet when it becomes necessary to enforce or preserve such 
right effectually, it could be made a specific charge on a reasopable portion of the 
joint family property such portion of courseSnot exceeding ber husband’s share or 
interest therein.” 

The following obeervations of Westropp C. J. in Savitribai v. Luxmibai: and 
Sadasiv Ganoba* were also referred to with approval (p. 886): 

“Tt would need very strong and distinct @uthority, in the ancient treatises of 
Hindu law, to convince. us that the widows of such separated husbands stand, as to 
maintenance out of such portion of the family estate as remains in the Rands of the 
other ex-parceners, in a better position than the husbands themselves occupy with 
regard to any right to resort to that reaidue for a further share, albeit under the 
name and guise of maintenance.” 

Their Lordships came to the conclusion that a widow’s right to maintenance 
merely attaches to her husband’s share, and that on partition she had no claim 
against the assets forming the shares of the other members. 

The observations of Bhashyam Ayyangar J. in Jayanti Subbiah v. Alamelu 
Mangomma which have been quote? above had previously been interpreted 


1 (1902) L L. R. 27 Mad. 45. 2 (1878) I. L. R 2 Bom. 573. 
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A.C.J. by White C J. in Subbrayalu Chetti v. Kamalavaliithayaramma,! a case in 
1943 which the plaintiff was a widow if a joint Hindu family having four branches, 
= defendant No. 5 being the plaintiff's deceased husband’s brother. After the 
Gunpareay Plaintiff had filed a suit for maintenance, an agreement was come to amongst 
p. the surviving members df the family for partition of the family property. 
Rapmasar Sankaran Nair J., who had first tried thè case, bad held that no transaction 
Sen amongst the defendants subsequent to the plaint could prejudicially affect the 
~__  Plaint#ffs claim and that her claim mist therefore be treated as that of a 
T widow of a member of an undivided family. Op behalf of the defendants it 
was contended tliat in the observations of Bhashyam Ayyangar J., referred to 
above, the words “the surviving coparcener ” meant defendant No. 5, the 
surviving member of the plaintiffs branch of the family, and not the other 
members of the undivided family. But their Lordships beld that the words 
in question were intended to apply, noj to the members of the branch of which 
the deceased man had been a member, but to the members of the joint family 
generally. They, therefore, held that the widow’s right to maintenance was 
enforceable against the whole family and not only against the branch to which 
ber husband had belonged. 
| The above interprefation was disapproved by the full bench in Lakshi- 
devamma’s case, and Leach C. J. remarked (p. 884): “....I am at a lose 
to’ understand how the fact that the partition took-place after suit could make 
any, difference.” ‘In that case the suit had been filed after partition, phile in 
Subbrayalu Chettts case (supra) the partition had taken place after suit. The 
reason why this was helti not to make any difference must be that the widow's 
right to maintenance ‘“‘merely attaches to her husband’s share” even before 
partition; and thie, I think, is what Lakshmidevamma’s case decides. Sir 
Dinshah Mulla in his Hindu Law, 9th edition, p. 592, takes the same view : 
“The only person who is under a legal obligation to maintain out of Ais own pro- 
perty the widow of a deceased Hindu is her own son. As regards others, her only 
right to maintenance is ot of her husband's estate. That estate may be in the 
bands of his male issues....or it may be in the hands of his coparceners ... But 
whether it ia in the hands of the one or the other, he is liable to maintain her, not 
because he ia under A personal obligation to maintain her, but because he has in his 
hands her husband’s estate.” 6 
In neither of the two cases, Subbrayalu Chetti v. Kamalavallithayaramma 
and ‘Lakskwidevamma V. Veera Reddi, was a charge created in favour of. the 
widow on any property ; and the questio arises, whether the existence of such 
a charge at the date of the partition would make any difference. Such a 
charge had, been created by a décree prior to the partition in Dodda Basappa 
si v. Mallamma as inthe present case- We are of opinion, with respect, that 
Lakshmidevamma’s case has laid down the correct proposition of law. If, 
therefore, the widow's right to maintenance “ merely attaches to her husband’s 
share” even before partition, she would be entitled to a charge for her main- 
tenance, before partition, on nothing in excess of that share, though that share 
is not ascertained or defined at that stage and the property burdened with the 
charge is joint family property. ‘That being so, the charge in this case must 
pe deemed m my opiuon: t be:a charge on. defendant No: 16: tusband's 
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undivided share in the joint family property as it existed in 1927; and the 
consequence of that must be that she should not be allowed to enforce her 
charge against the share that is now with the branch of defendant No. 3. 
The decision in Dodda Basappa v. Mallamma ia no doubt in conflict with this 
view, and, with all respect, I° believe that decision to be wrong and 
in conflict with Lakskmidevamea v. Veera Reddi, If the widow be allowed, 
after the partition, to enforce her charge against the property in separate pos- 
session of defendant No. 3’s branch, ahe Would be in a better position than 
ber husband himaelf, were he alive néw. This view appears to me to be sup- 
ported by the following passage in Mulla’s Hindu Law, 9th edition, p. 600°: 
“The claim, even of a widow, for maintenance, is not a charge upon the estate of 
her deceased husband, whether joint or separate, until it is fixed and charged upon 
the estate.” 
It has been taken for granted, in this pdssage, that the widow's claim can only 
be charged upon the estate of her deceased husband, whether joint or separate. 
Mr. Manerikar on behalf of the respondents, however, has contended that it 
is unfair to his client to make use of a Smfling by the Court of a partition in 
the sųjt of 1933 to the effect that the plaintiff must be deemed to be in pos- 
session of about Rs. 46,000 and to hold that the property of which the plaintiff 
has now obtained possession is the separate property of defendant No. 3’s 
branch. He has further pointed out that all that the judgment in the parti- 
tion suit of 1933 stated was that Krishnaji had taken sums aggregating 
Rs. 46,700 and that as he had not atcounted for the,aame, the plaintiff was 
deemed to be in possession of this amount. He has also pointed out that the 
effect of the prior transactions had been duly taken into account by the arbi- 
trator in making the award decree of 1927, so that the charge in favour of 
defendant No. 1 was created after all those circumstances had been duly taken 
_ into consideration. We think, however, that it is not possible for us, parti- 
cularly in view. of the fact that no appeal was filed from the decigion in the 
partition suit of 1933, to go behind the finding that the plaintiff and his 
mother must be deemed to be in possession of over Rs, 46,000, Le, a larger 
share than would fall legitimately to they share ; and wesmust hold that the 
trial Judge came to the correct conclusion in holding that what defendant 
No. 3’s branch is in possession of has now assumed the character of the 
separate property of that branch . 

That being go, it seems to us that the degision in the Madras full bench case 
applies to the facts of this case, and that, therefore, the plaintiff is entitled to 
the relief she haa asked for and defendant No. 1 ahould not, fn View of the 
altered circumstances, be allowed to come in the way of the plaintiffs claim. 
The present suit must be regarded as an attempt to get the charge created in 
favour of defendant No. 1 in 1927,if it at all or im any sense subsists on 
defendant No. 3’s separate property after the partition, removed from the said 
property. ` 

The appeal will, therefore, be allowed with costs throughout, the decree of 
the lower Court set aside and there will be a decreq for the plaintiff stating 
that the decree obtained by defendant No. 1 in Special Suit No. 581 of 1923 
ig not executable against the property in suit and containing a permanent 
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injunction restraining defendant No. 1 from proceeding with the execution of 
the award decree in Suit No. 581 of 1923 against the said property. 

DIVATIA J. I concur. As the point involved in this appeal has some im- 
portance and is not covered by any authority of this Court, I would like to 
add a few words to what my learned brother has just said. 

I entirely agree with the general principle laid down in Lakskmidevemmea V. 
Veera Reddi that a widow’s right to maintenance merely attaches to her 
busband’s share and on partition she has no claim against the assets forming 
the shares of the other: members. In “that ĉase the partition was effected 
before the maintenance decree while here it is made after the decree. But I 
see no distinction in principle between the two cases. Under Hindu law a 
widow has the right of maintenance because her husband had a share in the 
property. Before the partition, that share is an undemarcated portion in the 
whole property. After the partition ft becomes a separated share consisting 
of specific properties of the exclusive ownership of different branches. But if 
the right of maintenance attaches to the husband’s share only, there is no | 
reason why that right which migtft Shave been decreed in the busband’s un- 
divided share and which has gone to the other coparceners by survivorship 
should not be transfelred to the separated share falling to the husband's 
Pe ae ree eee eee 
and gets his share by partitien. ° 

e imac cece Gave no Gilly a eos Ge 
neither in law nor in equity is the wido Radhabai entitled to be maintained 
out of the properties which are now the separate properties of Narayan’a 
branch. At the time of Radhabai’s award decree in 1927 Narayan was the 
sole coparcener in the joint family, and the decree was therefore properly 
passed against him. Thereafter Radhabai adopted Gopal in 1933, and the 
latter filed a suit for partition. In that suit it was held that Radhahai’s 
husband Kriahnaji had taken away monies which would amount to more than 
his share in the joint family property, and that therefore Gopal was not en- 
titled to recover any property from Narayan. The result was that the property 
in Narayan’e hands pecame his separate property. The suit was no doubt 
dismissed on the ground that Krishnaji had already taken away his share in 
the joint property. But take a normal case and suppose Gopal had succeeded 
in getting a Ralf share by partition. Could it then have been said that in spite 
of that share being taken by Gopal his mother Radhabai would still be entitled 
to continue to take her maintenance from the property falling to the share of 


. Narayan’e Branch and have a charge on it without any claim on the property 


which fell to her husband’s branch? In fact in auch a suit the Court direct- 
ing the partition could have and should have fixed the liability of Radhabai’s 
maintenance on the property taken by ber son Gopal and the properties over 
which a charge had been created would have been assigned to Gopal’s share 
or if they remained with Narayan the charge would have been transferred on 
the ahare taken by Gopal. .The mere fact therefore that Krishnaji-had taken 
away more monies than he would be entitled to should not make any differ- 
ence in the application of the law. It is true that at the time when the award 
1 [1999] Mad. 877, F.B. 
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decree was passed in 1927 the arbitrators had taken cognisance of the fact A.C. J. 
that Krishnaji had taken away ‘monies during his lifetime, and it is probable 1948 
therefore that the amount of maintenance was reduced. But that does not “~~ 
affect the question whether, once a partition has been made between Radha- 
bai’s branch and Narayan’s branch, she can insist on continuing her right of e. 
maintenance against Narayan. Af the ume when the award decree was RADHABAI 
passed Radhabai had not validly adopted a son. If ahe had not subsequently -7 
adopted Gopal at‘all, the property in the hands of Narayan would have been Peete]. 
liable for Radhabai’s maintenance, byt if Radhabai chose to adopt a son to 

her husband and the adopted son wants a partition of his half share, he can 

only get it burdened with his mother’s maintenance and the joint undivided 
property in Narayan’s hands whichecartied on the burden till then must, on 

being his separate property, bé free from that burden. 

It is urged on behalf of the respondents that Radhabai had got a vested 

right in her favour by virtue of the award decree. But there ia no question 

of vested right. A maintenance decree is liable to be varied by subsequent 

change of circumstances. One of the cirqimstances is the adoption of a son 

by the widow getting maintenance, on account of which a partition takes 
place’in the family. Jt has been observed in the full pench case in Lakshmi- 
devemma V. Veera Reddi that even if a partition takes place after the main- 

tenance suit was filed, that would not necessgrily entitle the widow to claim ‘her 
maintenance from the whole joint family property. "Even if such a partition 

takes place after the maintenance degree is passed, there is, in my opinion, no 

vested right in the widow. The learned Judge below*has placed reliance on a 

decision of the Madras High Court reported in Dodda Basappa v. Mallamma.: 

In one circumstance that case can be distinguished from the facts of the 

present case. There the widow had already obtained a decree against her 

own step-son and her husband’s brother. In the present case at the time when 
Radhabai obtained the award decree there was no son in her branch at all, 

and it may be said about the Madras case that aa the widow had already 
obtained a decree against her own step-son along with her husband’s brother, 

it cannot be changed after the partition between them. In my opinion, how- 

ever, the fact that the partition decree fs also obtained against a member of 

the widow's branch does not affect the general principle which has been 
enunciated in the Madrag full bench case. Even if the son subeequently gets 

his share in the property by partifton, there is no reason why the liability for 
maintenance should not be transferred to*the widow’s branch. In the case of a 

bona fide suit for partition the share which falls to the widow’s branch, and 

that share alone, must be held liable for ber maintenagce. It has no doubt 
happened in the present case that Radhabai has worsened her position by 3 
making the adoption. Ifshe had not adopted, ahe could have continued her 

tight of maintenance according to the award decree ‘hgainst the joint property 

in Narayan’s hands. By virtue of the adoption and because of the partition 

fuit brought by the adopted son, it now transpires that although he would be 
otherwise entitled to get a share, he cannot get anything because his father 

had taken away more than his share. But that result is due to the finding in 
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ACY.” the previous suit to which Radhabai was a party that Krishnaji had taker 
1943 away more monies than would have fallen to hie share, and there is also a 
ari further finding that some of those monies were in the hands of Radbabai and 
Jamait her father Damodar. She hms therefore to look for her maiñtenance to her 
y. adopted son because by virtue of the decree «n the partition suit the proper- 
Banmabar ties in Narayan’s branch became his sepatate properties in which Radhabai’s 
—— husband had no share at all. I think, therefore, that the learned Judge below. 
Dijatia J> was wrong in bolding that Radhsbai wad entitled to get maintenance from 
~ Narayan’s branch. The plaintiff, ie. Narayan’s mother, who is now in pos- 
i session of the property charged for Radhabai’s maintenance, ia entitled to 
succeed on the ground that those properties are, since the partition suit of 

Gopel, free from any claim for RadhAbat’s maintenance. 
I, therefore, agree that the decree of the lower*Court should be reversed and 


the appeal allowed. . i 
Appeal allowed. 
— 
Before Sir John Beawmont, Kt, Chief Justice. bs 
1943 ` THE MUNICIPAL BOROUGH OF AHMEDABAD 
conesa i oT p : 7 


Judy 30. VADILAL DALSUKHRAM SHAH.* 


Interest Act (XXXII of 1839) —Interest, payment of—Refund of tax wrongfully 
levied by Municipality—interest over refund—Provinctal Small Cause Courts 
Act (IX of 1887), Sec. 25—Decision not according to law—High Cowrt—Revi- 
ion—Jurisdicti . i 
Where a Municipelity refunds, under an order of the Court, a sum of money 
wrongfully recovered from a ratepayer by way of rates, the latter ia not entitled, 
under the Interest Act, 1839, to daim interest upon the amount for the period 
during which he was deprived of the use of his money. 

In æ case which does not fall within the Interest Act, 1839, Interest cannot 
be allowed by way of damages ; it may be allowed where there is an agreement 
for the payment; of terest, or it if payable by the usage of trade having the 
force of law. 

Bengal Nagpur Ry. Co. v. Ruttanji Ramp followed. 
Abdul Saffur Rowther v, e sce eo lee: 


J 
` Sur to recover interest. 
‘Vadilal (plamtiff) owned a building within the municipal limits of the 
A Ahmedabad Borough? Municipality for which the Municipality levied, under 
the provisions of the Bombay Municipal Boreughs Act, 1925, a special water 
rate and drainage tax. For the year 1936-37 the Municipality levied in respect 
of the building Rs. 606 for drainage tax, which the plaintiff paid on January 
23, 1937, under protest. 


* Civil Revision Application No. 5051 of 1940, 
263 of 1942, from the decision of C. I -(1987).L. R. 65 L A 66, 
C. Shah, Judge of the Court of Small s. c. 40 Bom. L, R. 746. 


Causes at Ahmedabad, in Suit No. 2 (1919) L L. R. 42 Mad. 661. 
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The plaintiff appealed, under s. 110 of the Act to the Stipendiary Magis- 
trate, First Clasa, Ahmedabad, against the levy of the tax, but was unsuccess- 
ful. He next applied to the Court of Session under s., 111, but met with the 
same fate. Finally he applied to the High Court under s- 115 of the Civil 
Procedure Code, 1908, when the*High Court held that the levy of the tax 
was illegal and ordered refund of the amount. The Municipality refunded 
the amount to the plaintiff on April 30, 1940. 

The plaintiff next claimed interest on tif amount for the period during 
which he was deprived of its use He diled a suit in the Court of Small Causes 
at Ahmedabad to recover Re. 118-3-0, being interest on Rs. 606 from January 
23, 1937, to April 30, 1940. 

The trial Judge awarded the claint, observing as follows :— 

“Plaintiffs claim for interest in this suit is after all a claim of the nature of 
damages for the wrongful recovery by the defendant of the tax from him and reten- 
tion of the amount until it was refunded to him. Plaintiffs remedy by way of 
separate suit is not affected.” 

The Municipality applied to the High Court in revision.. 

J. C. Shak, for the applicant. 

D. P. Patel, for the opponent. i 


_ Braumont C J. This is a revision application against an orden of the 
Small Cause Court Judge of Ahmedabad made ynder s. 25 of the Provincial 
Smal! Cause Courts Act. The ground of the application is that euch a claim 
as this does not lie and, therefore, theelearned Judge had no right to pase the 
order which he did, and such order was not “ according to law” within a 25. 

The suit arose in these circumstances. In the year 1936-37 a bill was 
issued to the applicant by the Ahmedabad Municipality claiming certain rates, 
including drainage rate, and a demand was duly* made under s. 104 of the 
Bombay Municipal Boroughs Act, 1925. The applicant appealed against the 
demand under s. 110, but his appeal was diamiseed by the Magistrate. Then 
he went in revision to the Seasiond Court under s. 111, and that application 
was algo dismissed. Then he came in revision to this Court under s. 115 of 
the Civil Procedure Code, and it has been held that, althopgh the Magistrate 
and the Sessions Court are exercising crirftinal jurisdictien, a revision applica- 
tion lies to this Court in a proper case under s. 115. (See Lokmanya Mills 
Ltd. v. Municipal Borough, ‘Barsit). Why the provisions of s. 115 were held 
to apply in this case, T do not know. It looks rather aa if the only point at 
„issue was one of law, and therefore of appeal and not revision. However, 
the matter was entertained in this Court, anti the learned Judge on January 
17, 1940, held that the levy of a drainage tax was illegal, and directed refund 
of the amount paid in respect of that tax, the amount having been paid hy 
the applicant on January 23, 1937, under protest. 

In this suit the applicant claims from the Municfpality in the Court of 
Small Causes interest on the amount of drainage tax which has been refunded, 
interest that is for the period fromm January 23, 1937, when the amount was 
paid, to April 30, 1940, when the amount was refunded. The learned Judge 
allowed the plaintiff's claim, and the contention of the defendant Municipality 
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is that interest cannot be allowed in law. If I were dealing with the matter 
free from authority, I should be inclined to say that whenever it is ehown 
that a person has got money in his hands which belongs to somebody else, 
or when he is bound to pay money to somebody else, and does not do 80, 
he ought to be liable to pay interest by way of damages for non-payment 
of the money on the due date. However, the matter is not free from authority. 

Under the Interest Act (Act XXXII of 1839), which introduced into India 
the English Interest Act 3 & 4 Will IV, c. 42, the Court can allow interest 
if the amount claimed is a sum certaim which is payable at a certain time by 


Beaxmont CJ. virtue of a written instrument. But it is clear that the terms of that Act do 


Semel 


not apply to the present case. This Court having made no order for payment 
of interest, there is no written instruimeft under which interest is payable. It 
is however contended that interest can be claimed on the principle of justice, 
equity and good conscience, a was guggested by the High Court of Madras 
in Abdul Saffur Rowther v. Hamida Bivi Ammal. But it seems to me that 
the recent decision of the Privy Council in Bengal Nagpur Ry. Co. v. Ruttanji 
Ramji? is opposed to that view. .The Court there held that in a case which 
does not fall within the Interest Act, interest cannot be allowed by way of 
damages ; it may be allowed where there is an agreement for the payfhent of 
interest, or it is payable by the usage of trade having the force of law. But 
there is nothing of that sort in thie case. The law has been altered in England 
by s. 3 of the Law Reform (Miscellaneous Provisions) Act, 1934, but that 
alteration of the law has not been imtpoduced into British India, and in the 
circumstances it seem? to me that the Court has no power to allow interest 
in a case of this sort. 

Mr. Patel for the opponent suggests that he is really suing in tort. His 
position would not be improved byssuing in tort, and in any case there was 
no tortious act on the part of the Municipality. They claimed a sum to which 
they thought they were entitled. Moreover if the liability was in tort, it is 
plain that the cause of action arose when the wrongful demand was made, 
and the delay in filing the suit is much more than the six months allowed under 
s, 206 of the Bombay Municipal Boroughs Act for the filing of a euit. Indeed 
I think that, even if interest coule be allowed under the law, s. 206 would 
be an answer, on whatever basis the plaintiff puts his case. 

However, jn my opinion, on the authorities, in a case of this sort the plaintiff 
is not entitled to recover dnterest, and, therefore, I think the learned Judge’s 
order was not according to law within the meaning of s. 25 of the Provincial 
Small Cause Courts Act, and I must eet the order aside, with coste throughout. 


Order set aside. 


1 (1919) I. L. R. 42 Mad. 661. 2 (1987): 
8, 
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Before Mr. Justice Lokur. 


BHAGWANDAS TOTARAM AGARVAL 
v. 
CHHAGANLAL RAICHAND.* 

Promissory mote—Promise to Pay* at, certain place—Validity of—indion Stamp 
Act (II of 1899), Sec. 36—Document insufficiently stamped—Admiited in 
evidence—Whether document once adnmtied can be acted upon. 

A promissory note does not lose its character as such merely because it con- 
tains a promise to pay at a certain place. 

Deva Ratna v. Fakir Adam followed. 

Wien oae document is admitted rightly or wroagly invevidenos it ia not, 
permissible, under a 36 of the IndjaneStamp Act, 1899, to the Court at any 
subsequent stage of the suit or proceeding, whether it is a Court of appeal or 
revision or the trial Court, to reject it. It bas to be acted upon as a document 

duly stamped, even though it forma thè foundation of a suit. 

Bala v. Bhikut and Venkata Reddi v. Hussain Setii followed. 

Surr on a promissory, note. 

The note in suit waa dated September 8, 1937, and bore a stamp of one 
anna gnly although it was for Rs. 1,841. It mentioned the place where the 
amount was to be paid. : 

The plaintiffs, Chhaganlal and another, filed a suit against Bhagwandas to 
Tecover Ra. 650 on the note. On objection taken, as tọ insufficiency of stamp, 
the trial Court admitted it into evidence, for the following reasons :— 

“The suit instrument is not a mere, fro-note. It makes provision for the place 
of payment. It is an agreement and is admissible in evidence on payment of deficit 
atamp and penalty as auch.” 

The deficiency and penalty were paid. The note was admitted in evidence. 
The Court decreed the guit. . . 

The deftndant applied to the High Court in revision. 

H. D. Thakor, for the applicant. 

N. C. Shak, for J. C. Shak, for the opponents. 

Loxur J. This is an application in revision under s. 25 of the Provincial 
Small Cause Courts Act. The plaintiffe sued to recover Rs. 650 due on an 
instrument passed for Rs. 1,841 on September 18, 1937, and signed by “the 
firm Shivkisen Totaram by. the pen of the defendant.” The plaintiffs alleged 
that the defendant was a partner of the firm of Shivkisen Totaram, and that 
the other two partners had paid their shares in thé amount of the instrument, 
and wanted to recover the balance from the defendant. Although the instru- 
ment is described as a promissory note for Ra. 1,841, it wasestamped with 
only one anna stamp, and it was contended that the stampewas insufficient and, 
therefore, the instrument was inadmissible in evidence. The learned Judge 
below held that the instrument was a deed of agreement as it made provision 
for the place of payment and, therefore, admitted it in evidence on payment 
of the deficit stamp and penalty. He held the amount claimed to be due from 
the defendant and passed a decree in favour of the plaintiffs 


* Civil Revision Application No. 32 3853 of 1940, 

of 1942, from the decision of C. C. 1 (1902) 4 Bom. L. R. 428. 
Shah, Judge of the Court of Small 2 (1923) 25 Bom. L. R. 450. 
Causes at Ahmedabad, in Suit No. 3 (1993) L L. R. 57 Mad. 779. 
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It is now urged that the inatryment is réally a promissory note and not a 

mere agreement, and reliance is placed on the ruling in Deva Ratna v. Fakir 
Adam where it was held that a promissory note did not lose its character 
as such merely because it cbntained a promise to pay at a certain place. I 
think that this contention must be upheld and the instrument on which, the 
suit is based is really a promissory. note and not a bond, and the lower Court 
erred in treating it aa a deed of agreement and admitting it in evidence on 
the payment of the deficit stamp and penalty. 

But ona a document ta nighty ot woad adenine edna it ia a 
permissible under s. 36 of the Indian Stamp Act, 1899, to the Court at any 
‘subsequent stage of the suit or proceeding, whether it is a Court of appeal or 
revision or the trial Court, to reject ft. *Mr. Thakor, however, contends ‘that 
although the admissibility of an insufficiently’ stamped document cannot be 
questioned at a subsequent stage after it is once admitted in evidence, yet 
it cannot be acted upon. Section 35 of the Indian Stamp Act provides that 
no instrument chargeable with duty shall be admitted in evidence for any 
purpose, or shall be acted upon, pniess it is duly stamped But once it is 
admitted in evidence, it isto be presumed that the document was for the 
purpose of that proceeding duly stamped and has to be treated as such. "Hence 
it has to be acted upon as a document duly stamped. In Bala v. Bhiku* a 
Promissory note which was insufficiently stamped was wrongly admitted in the 
trial-Court and a decreë was passed on it. In appeal the District Judge ‘held 
that as the promissory note had been insufficiently stamped it was absolutely 
void and set aside the decree. But in secénd appeal it was held that the docu; 
ment having been once admitted in evidence in the trial Court, it could not be 
called in question on the ground that it was not duly stamped as provided by 
a. 36 of the Indian Stamp Act and the decree of the trial Court was restored. 
Thus, although the promissory note was insufficiently stamped, it-was acted 
upon as it had been rightly or wrongly admitted in evidence in the trial Court. 
This was made clear in Venkata Reddi v, Hussain Setti, where it was ob- 
served that s. 36 of the Indian Stamp Act applied not only to documents 
admitted in the course of evidence in support of subsidiary points arising in 
the suit but also to cases where the documenta in question formed the founda- 
tion of the suit. Hence the argument that although the admissibility of the 
instrument canmot be questioned, yet it cannot be acted upon must fail. - 

It ia next contended that the instrumerft id not signed by the defendant in 
hid personal capacity and that he thas only written the name of the firm as 
the writer but,not aa the executant, There is some force in this contention, 
but the defendant bjmeelf has admitted in hia deposition that he signed the 
instrument for the firm of Shivkisen Totaram. It was definitely alleged in 
the plaint that the defendant was a partner of that firm and had executed 
the document as such. That allegation whs not challenged in the written state- 
ment, and in view of his admission, the trial Court was right in passing a decree 

The rule ia, therefore, discharged with costs. 

Rule discharged. 


1 (1902) 4 Bom. L, R. 428 3 (1983) L L R 57 Mad. 779. ' 
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Before Sit John Beaumont, Kt., Chief Justice, and Mr. Justice Rajadhyaksha. 


THE GOVERNMENT OF THE PROVINCE OF BOMBAY 
v. 
THE AHMEDABAD SARANGPUR MILLS CO., LTD.* 


Bombay Land Revenue Coda (Bom. V. of 1879), Sec. 211t—-Commissioner—Powers 
of-—Revision against Collector's decision—Sanad granted by Collector as agent 
of Secretary of Stata cannot be revoked by Commissioner on revision, 

Under a. 211 of the Bombay Land Refenue Code, 1879, the Commissioner 
can in revision call for the papers ® order to satiafy himself as to the legality 
or. propriety of any decision or order passed by, and as to the regularity of.the 
proceedings of, a subordinate revenue officer. The Commissioner cannot, under 
the section, cancel an agreemerit mad# by the Collector, not as a subordinate 
Geer of thie Conimieslonen Wat An gett for te Seca ry Chelate ane ter 
ed into by the Collector in that capacity with third parties 

Government of the Province of Bombay v. Hormusji Monekfit and Govern 
ment of Bombay v. Matkurdas Laljibhai’ followed. 


Suit for declaration and injunction. 

Tha facts appear sufficiently from the Judgment. 

B. C Reo, Government Pleader, for the appellant. . 

H. C. Coyajee, with Nandlal Patwari & Co., for the respondent, 


BEAPMONT C. J. These are two appeals by the Goyernment of the Province 
of Bombay against orders made Dyte First Sige SUPONIDATE Jaabe 0 
Ahmedabad. ‘ 

Appeal No. 188 of 1940 ie the only one in which there is any substance, 
and that arises in this manner. On June 26, 1917, a sanad was granted by 
the Collector of Ahmedabad purporting to acti on behalf of the Secretary of 
State for India, by which liberty was granted ‘to the plaintiff to construct 
buildings in Survey Nos. 29, 30 and 31 on the conditions stated im the sanad, 
and the annual assessment was to be Rs. 510 for fifty years from August 1, 
1915, and there was a clause enabling the assesement to be revised within. cer- 
tain limits. In 1921, the plaintiff wanted to make certain modifications in his 
buildings, and a fresh sanad was granted on July 27, 1922. That sanad wab 
not granted in the form of an agreement like the agreement of 1917, but it 
was executed by the Collector of Ahmedabad on behalf of the Secretary of State 
for India in Council and by the plgintif. It was, therefore, in “fact an agree- 

* First Appeal No, 188 of 1M0,- «any inquiry or the proceedings of any 
‘(with F. A. No. 319 of 1941) from Subordinate Revenue-officer for the 
the .decision of C C. Shah, First purpose of satisfying himself as to the 


Class Subordinate Judge at Ahmeda- 


bad, in Jurisdiction: Stes NOL 23. oi; 


1938. 


t The material portion of the sec- . 


tion runa thus :— 

211. The Governor in Council and 
any Revenue-officer, not inferior in 
rank to an Assistant or Deputy Col 
lector or a Superintendent of Survey, 
“in their respective departments, may 
‘call for and examine the record of 


legality or prapriety of any decision 
or order passed, and as to the regu- 
pans of the proceedinga of such 
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ment, though not expressed to be iser partes. The effect of that agreement 
was to alter the assessment to Rs. 515, the period was to be fifty years from 
August 1, 1921, and there were various provisions as to the buildings which 
might be erected. It was provided in the Schedule dealing with the building 
conditions : “The previous agreement is qancelled.” In 1935 the Collector 
of Ahmedabad thought that there had been serious breaches of the conditions 


AHMEDABAD of the sanad of July, 1922, and on September 16, 1935, he made an order 
SARANGPUR cancelling the sanad, and largely jncreasing the assessment. From that order 


Mus Co, 


Lm. 


enero 


an appeal was taken to the Commissioner, Northern Division. By the time 
the appeal came to be heard it had been diacSvered that the Collector's order 


BesamontCJ. had been based on a mistake of fact It had been supposed by the Collector 


that the plaintiff had built upon a much wider area than it was entitled to 
build upon, and that was the basis of his order, but it was subsequently dis- 
covered that that contention was not well founded, and accordingly the Com- 
missioner set aside the Collector’s orđer in appeal, but he then proceeded to 
pass a further order in revision under s. 211 of the Bombay Land Revenue 
Code. By that order he cancelled the Collector's order of January 4, 1922, 
and ordered that with effect frorm 1921-22 the non-agricultural assessment 
should be levied at the full standard rate of Rs. 200 per acre for a period 
guaranteed for fifty years, and that a fresh sanad in form M should be executed 
with effect from that year. This suit was filed by the plaintiff for a declara- 
tion that the order of the Commissioner of November 24, 1936, ao far as it 
cancelled the Collector’s order of January 4, 1922, is ultra vires. 

Now, the Collector's, order of Jamrity 4, 1922, which the Commissioner 
purported to cancel, is a memorandum made by the Collector of Ahmedabad, 
and served upon the plaintiff informing it that the plans it had submitted 
were sanctioned and stating what assessment the plaintiff was to pay. No 
doubt, that order was the foundation on which the agreement of July 27, 
1922, was founded. But the Commissioner did not purport to set aside that 
agreement ; he merely set aside the order of the Collector on which the agree- 
ment was founded, which he could, no doubt, do under s. 211 of the Bombay 
Land Revenue Code. Under that section he can in revision call for the papers 
in order to satisfy himself as to the legality on propriety of any decision or 
order passed by, and àes to the regularity of the proceedings of, a subordinate 
revenue officer. But there ia nothing in that section to suggest that the Com- 
missioner car? cancel an agreement made by: the Collector, not as a subordi- 
nate officer of the Commistioner, but aa agent for the Secretary of State, and 
entered into by the Collector in capacity with third parties, Merely 
setting aside the Collectors order of January 4, 1922, would not affect the 
agreement founded ffpon that order. 

In the lower Court the trial Judge consideyed that the Commissioner’s order 
did cancel the agreement of July 27, 1922. The learned Judge does not seem 
to have noticed that the order does not purport to cancel that agreement ; it 
only cancels the Collector's order of January'4, 1922. But the learned Judge 
held that, although the agreement of July 27, 1922, was cancelled, it must 
be treated as having been cancelled as being ultra vires the Collector, and, 
therefore, a nullity ; and he beld that if that agreement was a nullity, the pro- 
vision in it that the earlier agreement of 1917 should be cancelled was also a 
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nullity. He, therefore, held hat the earlier agreement was operative. I prefer A.C. J. 
to base my decision on the view that the Commissioner did not set aside, or 1943 
purport to set aside, the agreement of July 27, 1922; nor do I think that sore 
he had power to set it aside. COTE: 
A similar point was decided by a division bench of this Court in Govern- 
ment of the Province of Bombay Y. Hormusji Manekji2 All those three learned v. 
Judges seem to have taken the view that the Commissioner acting under AHMEDABAD 
8. 211 could not modify an agreement entered into by' the Collector as agent SAPANS UR 
for the Secretary of State. That view has also been adopted by Mr. Justice MTHS C0- 
Divatia in Government of BomBay v. Mathuradas Laljibhai In my opinion,  __. 
the view is the right view. The Commissioner here had no power to modify BeawmoniCJ. 
the agreement of July 27, 1922. That Reing so, that agreement stands, and 
necessarily as long as it stands, the agreement of June 26, 1917, ia cancelled. 
The appeal of Government (No. 188 of 1940), therefore, fails. 
The other appeal (No. 319 of 1941)*is not pressed. It was presumably 
filed on technical grounds. What the learned Judge did im that case was to 
direct Government to repay to the plamtiff sums paid by the plaintiff under 
protest on the Collector's order of September 16, 1935, which was admittedly 
founded on a mistake of fact, and which the Commissioner set aside, There 
is, therefore, no doubt, that the plaintiff was entitled to recover that amount. 
Both the appeals will be dismissed with costs. i 
We modify the order of the lower Court which held in Appeal No. 188 of 
1940 tht agreement of June 26, 1917, revived, and make a declaration that 
the agreement of July 27, 1922, wasenot validly cancelled by the Commis- 
sioner, and is still subsisting. The order regarding the payment of Rs. 4,900 
odd stands. 
RAJADHYAKSHA J. I agree. 

Appeals dismissed. 


Before Sir John Beaumont, Kt., Chief Justice. 
ACHYUT GOPAL MHETRAS 


v. ° 
GOPALRAO RAMCHANDA MHETRAS.* 


Civil Procedure Code (Act V of 1908), O. XXXIII, t. 5—Applicatgon to suc as ara 
pauper—Dismissal of application—Plaint disclosingeno cause of action. 
A Judge hearing an application for lesre to file a suit te forma pauperis is 
not entitled, under O. XXXII, r. 4, of the Civil Procedurd Code, 1908, to 
dismiss it on the ground that the plaint discloses no cause of actin, inasmuch 
as it ig inconsistent with the full bench decision in Appaft Narkar ‘Kulkarni v. . 
Ramchandra Ravji Kulkarni® 6 


1 (1940) Letters Patent Appeal 206 of 194%, from an order passed 


No. 40 of 1988, decided by N. J. by N. V. Ransubhe, First Class 
Wadia and Sen JJ, on August 8, Subordinate Judge at Sholapur, in 
1940, confirming an order passed by Miscellaneous Application No. 203 
Waseoodew J. (Unrep.). of 1941, 
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APPLICATION to sue in forma pauperis. . . 

The applicants, Achyut and another, who were minor coparceners in a joint 
Hindu family, applied to sue in forma pauperis their father and uncle (Gopal 
rao and Vasantrao, opponga Noa and. 2) storecer shee share atthe 
joint property by partition. 
| The application was rejected for the following reasons :— 

“The opponents’ pleader has quoted 16 Bom. 29 and 7 Bom. L. R. 282 in sup- 
port of hia position that the application does not disclose any cause of action. The 
other side relies on decisions of other High Courts which allow such a suit. The 
view propounded by the Bombay High gourt jp binding on me. It is therefore 
eas ata ha Lage cae pe OTR I reject this application 
under O. XXIII, r. 5." 

_ The applicants applied to the Hige Cpurt in revision. 

D. A. Tulzapurkar, for the applicants. 7 

Y. G. Gokhale, with P. N. Shende, for opponents Nos. 1 to 3, 5, 6 and 8. 
BEAUMONT C. J. This is an application to set) aside an order made by 
the First Clase Subordinate Judge of Sholapur rejecting an application for 
leave to sue as a pauper. e 

It is not disputed that the plaintiffs are paupers, but the learned Judge 
rejected the applicatien on the ground that the plaint disclosed no cause of 
action. The application was in the correct form under O. XXXII, rt. 2, 
Civil Procedure Code, 1908, and under r. 4 it was open to the Court, if it 
thought fit, to examine the applicant or his agent regarding the merits of the 
claim and the property of the applicant, and under r. 5 the Court is bound 
to reject an application for permission to sue as a pauper upon the grounds 
specified, one of them being where his allegations do not show a cause of action. 
This Court recently had occasion to consider the scheme of O, XXXIII in 
Burjorji Baria v. Murlidhdy Sidkgopal and we pointed out that the applica- 
tion, when dealt with under r. 4, is an ex parie application. The Court can 
bear the applicant or his agent, but it is not entitled to have the question ` 
argued on merits, and the learned Judge in this case was wrong in hearing 
the opponents on the question whether the plaint disclosed a cause of action. 
However, if I thopght the learned Judge’s decision was right, I should not 
set it aside on the gfound that he ħeard parties whom he ought not to have 
heard. But the basis on which he held that the plaint disclosed no cause of 
action was that it is inconsistent with a decision of a full bench of this Court 
in Apaji-Narker Kulkarni*v. Ramchandré Ravji Kulkarni? The point of law 
is this. The plaintiffs are suing fòr partition against their father and uncle 
and those claiming under the uncle, and Apaji Narhar Kulkarni v. Ram- 
chandra Ravji Kukkarni (supra) decides that a son cannot claim partition 
against his own father. I am told that the decision has been dissented from 
in other High Courts, but, no doubt, it is a binding authority in this Presi- 
dency. But it might be reversed by the Privy Council. It sems to me 
impossible to say that the plaint discloses no cause of action merely because 
it is inconsistent with a decision of a tribunal which is not a final Court of 
appeal. Such a ground would not be a ground for striking out the plaint as 


disclosing no cause of action. It would be wrong to say that a decision of a 


1 (1943) 45 Bom. L. R. 6. 2 (1891) LL.R. 16 Bom, 29, ra 
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single High Court Judge against the plaintiffs claim would justify a Subordi- 
nate Judge in saying that the plaint disclosed no cause of action, seeing that 
‘the decision of the single Judge might be reversed by a division bench ; and 
the same principle would apply to the decision of a division bench, which 
might be reversed by a full benci? and similarly to the decision of a full bench 
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which might be reversed by the Privy Council. It ia imposible to say that Goparrao 


‘the plaint discloses no cause of action merely because it is inconsistent with a 
‘decision not necessarily final. 


RaM- 
jea 


Therefore, the application to sue a a pauper must be allowed. The costs p aati 


of this application to be paid by the respondents. The costs in the Court 
"below to be costs in the cause. 


Applcation allowed. 


Before Mr, Justice Divatia and Mr. Justice Sen. 


GOVIND RAMCHANDRA CHITALE 
Vee 
GANGADHAR MAHADEO WADEKAR.* 


Dejamotion—Libel—Absolute 'privilege—Resolution pesed by Muxicipality—Bat 
Councils Act (XXXVIII of 1926)—High Court—Disciplinary jurisdiction— 
Advocate—Allegations in petition to High Cowrt-—4Hegations in affidavit in 
support of petition—Steps taken in judicial proceedings absolutdy privileged. 

Allegations made in a petition as well as in the affidavit in support of it 

addressed to the High Court for taking steps under the Bar Councils Act, 1926, 

against a legal practitioner under the disciplinary jurisdiction are essential steps 

in a judicial proceeding and are therefore absolutely privileged. 
Lilley v. Roney followat. 

A resolution passed by a Mumicipality to take legal advice and to take stepa 
under the Bar Councils Act against any person, if so advised, is the first essen- 
tial step so far as the Munictpelity is concerned for invoking the judicial machi 
nery of the Act and is also privileged absolutely. 

Sutr to recover damages for libel. 

The plaintiff Govind was an advocate af about ten yeare’standing practising 
‘at Lonavia. Gangadhar (defendant No. 1) was the president and defendants 
Nos. 2 to 13 were councillors of the Lonavala Borough Municipality, 

On March 7, 1936, the defendanta attended a meeting of the Municipality, 
and passed a resolution to the following effect :— 

“In view of the fact thet the Municipality has been burdened with a number of 
suits, decided and pending, thia Board considers that the defensive "policy hitherto 
‘followed by the Municipality is misunderstood and taken adv&ntage of against the 
“Municipality to the extent of false and vexatious statements in Courts, 
‘Gearty with an intent of prejudicing the Courts against the Municipality.” 

“It is therefore resolved that action «mder disciplinary’ jurisdiction or otherwise 
for false and vexatious statements, made by the pleader of Sakharam Pujari before 
“the Sub-Divisional Magistrate, W. D., Poona, in his Appeal No. 1 of 1935, be taken 
ae advised in hig opinion by the Municipal lawyer.” 


“First Appeal No. 150 of 1940 Fee ca Suit No, 8o 
{with Second Appeal Nò. 528 of 
1940), from the decislon of D. G. DI (am) 61 L J. Q B. 


-Agashe, First Clas Subordinate 


D R? 8 


1943 
—~ 
August 9. 
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Accordingly, N. M. Lele, the Ghief Officer of the Municipality, addressed, 
on ‘April 6, 1936, a petition to the Bombay High Court, for disciplinary action 
against the plaintiff under the Bar Councils Act, in the course of which he 
stated :—- 

“That the opponent maliciously and with a viely of impairing the otherwise smooth 
administration of the Municipality and also with a view to bringing into disrepute 
responsible officers connected with the Municipality, acting as if on behalf of the 
said Sakharam Pujari though in realigy to serve his own interests wrote on July 16, 
1935, two letters threatening to take action if certain illegal demand therein men- 
tioned had not been complied with, though? the opponent knew and ought to have 
known of his own knowledge that the money ordered . _ to be returned to the 
seid Sakharam had been deposited by the Municipality and removed by the opponent 
himeelf under his own signature on Febfusmy 6, 1935,” 

In support of this application N. M. Lele rade an affidavit on the same 
day in the course of which he stated :_- 

“I further say that the opponent had stood as a candidate to be elected a coun- 
cillor of the Municipality at the general election held in the year 1993 when the 
opponent did not succeed in securing a sufficient number of votes to be elected x 
municipal councillor. Since then thee apponent had cherished a bias against the 
administration of the present Municipality and the opponent loses no opportunity 
to create difficulties in the otherwise smooth working of the municipal administtation.. 
The opponent has been instrumental in filing number of suits on behalf of parties. 
Some of such suits are dismissed and others are awaiting disposal.” 

On October 16, 1936, he High Court informed the Chief Officer that— 

“ Their Lordshipe are not prepared to take action against Mr. Chitale under the 
disciplinary juriadiction, hut they have takën suitable action.” 

On April 10, 1937, the plaintiff filed a suit to recover Rs. 11,999 as damages 
for defamation from defendants. He also filed a separate suit to recover 
damages from N. M. Lele. 

Both the suite were dismissed on fhe ground that the statements made in: 
the resolution as well as those made in the application and the affidavit were 
absolutely privileged. 

The plaintiff appealed to the High Court. 

B. N. Gokhale and S. G. Chitale, for the appellant. 

. P.'B. Shingne, fot respondents Noa, 2, 4, 5, 8, 11, 12 and 13. 


` DivaTia J. These are two appeals filed by the same appellant who was 
the plaintiff in both the ‘suits. In First Appeal No. 150 of 1940 the suit was 
against ‘thirteen persons who were at one fime members of the Lonavla Muni- 
cipality and in Second Appeal No. 528 of 1940 it was against the Chief Officer 
òf the Mugicipality at that time. Both the suits were filed for recovering 
damages for libel of the plaintiff who is a lawyer practising at Lonavia. At 
one time he was a member and the i of the School Board, though: 
he was not a councillor of the Municipality itself. He had filed several’ cases 
on behalf of his clients ‘against the Municipality. The members of the Muni- 
cipality thought that in those suits he had made certain false and vexatious 
statements against the Municipality to his knowledge and on March 7, 1936, 
they passed a resolution that in view of the fact that the Municipality had 
béen burdened with a large number of suits, the Board considered that the 
defensive policy hitherto followed by the Municipality was misunderstood 
and, was taken advantage of against the Municipality to the extent of making 
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false and vexatious statements in Courts clearly with an intent of prejudicing A.C. J. 
the Courts against the Municipality. It was therefore resolved that action 1943 
under disciplinary jurisdiction or otherwise for false and vexatious statements Baas 
made by the pleader of Sakharam Piraji (ie. the present plaintiff) before kase- 
the Sub-Divisional Magistrate, Western Division, Poona, in Appeal No. 1 of cpana 
1925 be taken as advised by the Municipal lawyer. The advice was that the v. 
action of the plaintiff amounted to professional misconduct. Thereupon the GANGADHAR 
Municipality authorised ita Chief Officer tb present a petition to the High 

Court for taking action under disciplmary jurisdiction as provided in the Bar Divati J. 
Councils Act, and accordingly on April 6, 1936, the Chief Officer sent a peti- 
tion to the High Court. That petition was supported by the affidavit of the 
Chief Officer. The plaintiffs case Waa’that in the resolution passed by the 
Municipality as well as in the petition and the affidavit in support of it there 
were several statements amounting to libel of the plaintiff, and he therefore 
filed two separate suits, one against the defendants who, as members of the 
Municipal borough bad voted for the resolution for the libel contained in the 
resolution, the petition as well as the affigayit, and the other against the Chief 
Officer for the libel contained in the petition and the affidavit. The defendants 
in both the cases pleaded absolute privilege and also.justification and good 
faith. The lower Courts held that the statements contained in all the three 
were absolutely privileged inasmuch as they were all steps taken for setting 
the judicial machinery of the Bar Council in motion, and that therefore the 
defendants in both the cases were not Jiable in damages to the plaintiff. They 
also held that even though the statements may not Be absolutely privileged, 
the defendants had succeeded in proving justification as well as good faith. 
The suits were accordingly dismissed. 

The present appeals are filed against the decrees dismissing both the suits, 
The main question is whether the statements made by the defendants in both 
the cases were absolutely privileged. If they were, it is not necessary to go 
into the other questions. In our opinion, the learned Judges below were right 
in holding that all those statements were absolutely privileged and therefore 
the defendants are not liable for libel. It is contended by Mr. Gokhale on 
behalf of the appellant that the statements were not absolutely privileged be- 
cause they were not made in any judicial proceeding or in any step to be 
taken for the purpose of taking judicial proceedings. Now, the proceedings 
under the Bar Councils Act are mitmted under s. 1) of the \Act, by forwarding 
a complaint to the High Court. Such cemplaint may be preferred by any 
Court or by, tha Bar Council on by any other person ining that any 
advocate has become guilty of misconduct. On receipt qf the complaint the 
High Court shall, if it does not summarily reject the complaint, refer the 
case for inquiry either to the Baf Council or, after consultation with the Bar 
Council, to the Court of a District Judge and may ofsits own motion so refer 
any case in which it has otherwise reason to believe that any such advocate, 
has been so guilty. Under s. 11 after the High Court sends the complaint to 
the Bar Council, it shall be inquired into by a Committee of the Bar Council 
called a Tribunal which is empowered to enforce the attendance of witnesses, 
production of documents and examination of witnesses, Under a 13 every 
inquiry made by the Tribunal shall be deemed to be a judicial proceeding with- 


Divatia J. 
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in the meaning of æ. 193 and 228 of the Indian Penal Code. It is further pro- 
vided that for the purpose of enforcing the attendance of any person and 
examining him upon oath the local limits of the juriadiction of a Tribunal 
shall be those of the jurisdiction of the High Court by which the Tribunal 
has been constituted. 

It is quite clear, and it is also conceded, that by virtue of these provisions 
all proceedings before the Tribunal of the Bar Council are judicial proceedings. 
It is, however, urged that in the firesent case the High Court did not forward 
the complaint ta the Bar Council on the ground that suitable action had been 
taken by itself, and as no judicial proceedings had been started against the 
plaintiff, the petition cannot be deemed to be absolutely privileged under the 
law. We are unable to accept this argufnent. It is no doubt true that if the 
High Court so chose it may not forward the “complaint to the Bar Council. 
But if the High Court is satisfted that there are prima facie grounds for pro- 
ceeding against an advocate, it sends the same complaint to the Bar Council 
on which the proceedings start. The complaint or the application to the 
High Court must, therefore, in oup ppinion, be regarded as an essential step 
for taking judicial proceedings. The law is summarized in Halsbury’s Laws 
of England, Hailsham, Edition, Vol. XX, p. 465, para. 564; as follow#:— 

“The privilege attaches not merely to proceedings at the trial, but to proceedings 
which are essential stepe in judicial proceedings, including statements in pleadings 
and commumications passing between a solicitor and his client on the subject on 
which the client has retained the solicitor and which are relevant to the matter.” 

In this connection we might usefully’ refer to the decision in Lilley v. Ro- 
ney.) The decision is that a letter of complaint against a solicitor in respect 
of his professional conduct, with affidavit of alleged charges attached, for- 
warded to the Registrar of the Incorporated Law Society, in accordance with 
Form I in the schedule of the rulea under the Solicitors Act, 1888, ig 80 essen- 
tial a step in a judicial proceeding that statements in such letter or affidavit 
will be absolutely privileged. If such a letter of complaint to the Registrar of 
the Incorporated Law Society is regarded as an essential step in a judicial 
proceeding, we see no reason why the petition as well as the affidavit in sup- 
port of it addressetl tp the High Coprt for taking steps under the Bar Coun- 
cils Act be not regarded as such an essential step. That being go, all the 
statements contained in the petition as well as the affidavit are, in our 
opinion, absolutely privileged. 

Aa tothe eoio nhh pead the patton and: which enoi De 
Chief Officer to take the opinion of the Municipality’s lawyen for the purpose 
of taking ¢tep& against the plaintiff, s. 10 of the Bar Councils Act authorizes 
any person to send°a complaint against an advocate to the High Court, and 
if the Municipality thought it necessary to éo so, it had the power to forward 
a complaint to the High, Court. But no such complaint can be forwarded unless 
the Municipality passes a resolution for doing so. A resolution paseed by 


‘the Municipality to take legal advice and to take steps under the Bar Councils 


Act against aby person, if so advised, must also, in oun opinion, be regarded 

as the firet essential step so far as the Municipality is concerned for invoking 

the judicial machinery of the Bar Councils Act, and we think therefore that 
1 (182) 61 L. J. Q. B. 727. 
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if the petition is absolutely ‘privileged, the resolution passed to take legal advice A.C. J. 
and if necessary to apply to the High Court must also be regarded as ab- = 143 

solutely privileged. No action for defamation would therefore lie against the aKa 

defendants in both the cases even if there was ro justification for the state- RAM- 

ments contained therein. The lewer Courts have held on the evidence that CHANDRA 
the statements contained in all:the’three documents were substantially true 

and also made in good faith. AAs we are of the opinion that they were ab GANADA 
solutely privileged, it is not necessary to discuss that evidence. MARIDO 
We, therefore, think that the decregs of the lower Courts in both the cases Diwatia J. 
are correct and must be confirmed. The appeals are dismissed with costa —— 





Appeals dismissed. 
Before Mr. Justice Lokur. 
BAJIRAO MADHAVRAO SUBHEDAR 1943 
v. ' Tengan! 
WAMANRAO ALIAS BHAYYASAHEB PURSHOTTAMDAS.* August 9. 


Ciwil Procedure Code (Act V of 1908), O. XXII, r. 6—Sxit for declaration by Hindu 
widow that alleged adoption by her has not taken place—Death of widow pend- 
ing sutt—Legal representative—Widow's kusband's cousin. 
During the pendency of a suit brought by a Hindu widow for a declaratien 
that the adoption of defendant, who claim to Imve heen adopted by her, had 
in fact never taken place, she died, and her husband's cousin applied that he 
was her legal representative and sbotid be brought og record to continue the 
guit. The defendant, however, contended that as the adopted aon, he was the 
legal representative of the widow and the suit did not survive after her death ;— 
Held, that the factum of defendant’s adoption having been the subject-matter 
of the suit, the applicant was the proper legal representative of the widow for 
the purpose of continuing the suit. 
Gulli v. Sawant, followed. 

Suir for declaration. 

The following genealogical tree shows the relationship between the 

parties :— ; 





Nana ° ° 
| 
Wasoodevrao ° ` E E 
E E e SEUR 
== Radhabai (applicant). »- 


Radhabai brought a suit for a declaration that Bajirad? (defendant), who . 
claimed to have been adopted by her, was in fact never adopted by her. 

Pending the suit Radhabai died on Jupe 5, 1941. 

On July 16, 1941, Wamanrao (applicant), Radhabai’s husband’s cousin, 

applied to be brought on record as the legal representative of Radhabai for 

“Civil Revision Application No. Judge at Dharwar, in Application in 

656 of 1942, from an order passed by Sait No. 235 of 1940. 

M. D. Hasan, Joint Subordinate 1 (1923) LL. R. 4 Lah. 72. 
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` The defendant contended that as the adopted sdn of Radhabai he was her 
legal representative and that the’ suit abated on her death. 

The trial Court held that the applicant was the legal representative of 

Radhabai within the meaning of O. XXII, r. 5, of the Civil Procedure Code, 
1908, and that as such he was competent toeprosecute the suit. 

The defendant applied to the High Court in revision. 

R. A. Jahagirdar, D. M. Atkavgle and H. S. Ursskar, tee De a 

G. R. Madhbkavi, for the opponent. , 


Loxur J. E E E A de Sees 
Subordinate Judge at Dharwar under O. XXII, r. 3(1), of the Civil Procedure 
Code, 1908, allowing the opponent Wamanrao to proceed with suit No. 235 
of 1940 filed by his cousin’s widow Radhabai as her legal representative on her 
death. Radhabai filed that suit against the petitioner Bajirao, who was 
claiming to be her adopted son, for a declaration that she had not taken him 


_ in adoption and that be was not her legally adopted son. When the suit was 


pending, Radhabai died on June 5 1941, and on July 16, 1941, her husband’s 
cousin Wamanrao made an application that he was her legal representative 
and should be brought on record to continue the suit. The application was 
opposed on the ground that the defendant himself was Radhabai’s legal re- 
presentative as her adopted gon and, therefore, the right of suit did not survive 
after her death, and that in any case Wamanrao could not be her legål repre- 
sentative unless the defendant was held not to be her adopted son. 

The learned Subordinate Judge held that for the purposes of the suit 
Wamanrao was Radhabai’s legal representative as he alone was the proper 
person to challenge the defendant's adoption, and allowed him to continue 
the suit as her legal represéntative. * 

Wamanrao was examined at Cawnpur on commission and he stated that 
Radhabai’s husband had died in union with him and that he had succeeded 
to the joint family property by right of survivorship, and also that in case 
that contention was not upheld, he was entitled to be brought on record as he 
was Radhabai’s beir. It is, therefore, further contended that in either case 
Wamanrao should nôt be allowed to continue the suit as he was either claim- 
ing a title superior to that of the deceased plaintiff Radhabai or his claim was 
inconsistent*with the plaint aa he was claiming that he was Radhabai’s heir 
and not her reversioner. ° 2 

It is true that if the defendant’s adoption be upheld, Wamanrao could not 
be the rewertioner of Radhabai, as the defendant would be the owner of all 
the property of M&dhavrao. But the subject-matter of the suit is the validity 
of the defendant’s adoption itself and the gefendant would not be the proper 
person to represent Raghabai for continuing the suit for a declaration that he 
is not her adopted son. It is, however, contended that the question whether 
his adoption is valid or not ahould be decided under O. XXII, r. 5, before 
Wamanrao is held to be her legal representative and allowed to proceed with 
the suit. If that is done, it would be giving the defendant an unfair advant- 
age over Wamanrao. If the defendant succeeds in proving the adoption in 
the summary proceeding, Wamanrao would be out of Court and he will have 
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no right of appeal against the finding. If, on the other hand, the defendant A.C J. 
‘fails to prove his adoption, Wamanrao wilt have to be brought on record as 1943 
Radhabai’s legal representative and the suit will have to be proceeded with, acs 
so that the defendant will get one more opportunity to prove his adoption, MADHAVRAO 
and even if be fails, he will haye a right of appeal. The real point in issue -v, 
is who ought to be regarded as the legal representative for the purpose of WAMANRAO 
continuing the suit. in other Words, on whom does the right to ask for a Loks J. 
declaration that the defendant is not Raghabai’s adopted son devolve after = __ 
Radhabai’s death, that is to say, yho would be the legal representative of 
Radhabai and succeed to the property in question in case she succeeds in the 

suit. Evidently Wamanrao is such legal representative and be must be held 
entitled to carry on the suit filed by her. This was the view taken under 
similar circumstances in Gul v. Sawent. One of the appeals in that _ case 

was in respect of an alienation of ancestral property by the plaintiffs father 

Gulli and Gulli’s brother Puran. The plaintiff claimed that the alienation 

was without legal necessity and was not binding on him. He died during the 
pendency of the appeal filed by the alienees and the alienees brought on record 

Gulli as the plaintiffs legal representative. It was held that Gulli himself 

coulé not be the son’s legal representative for the purposes of that appeal and 

the appeal was held to have abated as the proper legal representative was not 
Drought on record. In coming to that oe Broadway J. obsetved 

(pP. 73) :— 

sree a aa a (oc cea 

not be regarded as tha legal representative of his son. The alienation attacked in 

the suit was made by him (Gulli) and his brother Puran, and Gulli was not, there- 

fore, the proper legal representative. The appellanta in the case were the vendees 

and it was incumbent on them to move the Court to bring on the record the proper 

Jegal representatives.” 

The same principle equally applies to the facts of this case and it must be 

held that Wamanrao is the proper legal representative of Radbabai for the 
purpose of continuing the suit. - 
There is no substance in the second contention. It is true that in bis 
deposition before the Commissioner Wamanrao stated that Madhavrao had 

died in union with him and that he had become the owner of the property in 
digpute by right of survivorship. But in his cross-examination he admitted 

that after Madhbavrao’s death Radhabai had filed a suit and succeeded in 

- recovering Madhavrao’s. property from Wamanrao: In the alternative 
Wamanrao did claim that if Radhabai was the owner of the property, then he 
was her heir. It is argued that he thereby suggested that Radhabai was the 
absolute owner of the property and that be was her sirfdhan heir. This dis- . 
tinction was not clearly brought out in Wamanrao’s statement. It ia not 

known in what language Wamanrap gave his evidence. There is no verna- 

cular record of his statement. He has expressly stated in his cro- 
examination that Radhabai inherited the property from her husband after his 

death and after her death he has become heir-to that property. Evidently 

be claimed to have succeeded to Madhavrao’s property after the death of his 


‘Í (1923) I. L. R. 4 Lah. 72. 
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ACJ. widow. Although he has not expressly used the werd “reversioner”, yet his 
1943 claim to “succession to the property ” as described by him evidently shows 
“~~ that he claimed that be was her reversioner. In the application made by him 
Ta op for being brought on record ga Radhabai’s legal representative he has merely 
v. stated that he is her “ heir”. But he bas nowhere slated that the property 
WAMANRAO in dispute was Radhabai’s stridhan property, and it would not be fair to 
——~ impute to him such a statement merely because he claims to be her heir, 
Lekt T. instead of claiming to be the reversioner after her death. I, therefore, hold 
that he is rightly brought on record as the legal representative of Radhabai. 
It is pointed out that he has made an Spplicdtion that he ahould be allowed 
to amend the plaint by adding one more ground for the declaration claimed, 
viz. that Radhabai had no power to make an adoption without the consent 
‘of her agnates. That application has not yet been considered and no order 
has been paseed on it. It is, therefore, not necessary to express any opinion 
as regards the maintainability of such ‘in application. 
The rule is discharged with costa. ; 
Rule discharged. 


Bafore Mr. Justice Divatia and Mr. Justice Sen. 


1943 : UMIASHANKAR NARANJI PANDIA 
Noy . s v. . 
August 12, ; SHIVSHANKAR PRABHASHANKAR BHATT.* 


Civil Procedure Code (Act V of 1908), O. XXIII, r. 3, 0. XLIII, t. 1, Sec. 96(3)— 
Compromise—Order recording compromise—Order followed by decres—Appeal 
against order, f 

An appeal lies, under @. XLIII, ”r. 1, of the Civil Procedure Code, 1908, 
against an order passed under O, XXII, r. 3, though it is immediately followed 
by a decree passed in terms of the recorded compromise. 

The remarks to the contrary in Onkar Bhagwan v. Gamna Lakhaji & Cot 


are obiter. 
Srimati Sabitri Thakwrain v. Mrs. F. A. Savi followed. 
PROCEDURE. * . 


Shivshankar (plaintiff) filed a suit claiming certain easements over the 
property belonging to Umiashankar (defendant No. 1). 

Pending the hearing of the suit, the parfles arrived at an agreement, which 
was recorded on a stamp paper (exibit 128) on July 30, 1940, by which the 
plaintiff agreed,to buy up the property of defendant No. 1 for Rs, 5,750. The 
plaintiff then cooled down ; but defendant No. 1 got the eale-deed prepared 
and got it registered in due courte. Defengant No. 1 next applied to the 
Court that the agreement exhibit 128 had adjusted the suit and that the suit 
should therefore be ordered to be dismiseéd. 

The trial Court ordered that the suit be declared to be adjusted and that 


“(Civil Revision Application No. No. 3 of 1941. 
429 of 1948, from an order passed by 1 (1932) L L. R. 57 Bom. 206. 
C. H Jani, Fiet Class Subordinate 3. & 35 Bom. L. R 127. 


Judge, A. P., at Nadiad, in Appeal `’ 2 (1982) L L. R. 12 Pat, 359. 
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it should be dismissed as stated in the agreement The order was embodied 
in a decree. 

On appeal, the lower appellate Court beld that the order passed was ap- 
pealable, for the following reasons :— e 
“The trial Court has dismiæed the suit by passing an order under O, XXII, 
r. 3. It has treated the application as if it ia one to record the agreement though it 
is as a matter of fact one to notify to the Court that the agreement had been carried 
out accompanied by a prayer to dismias the suit. The order amounts as if it were 
to the antisfaction of the claims under O, XXIMI, r. 3, and as if nothing remained 
to be done and so the suit was djsmiased. Viewed in this light an appeal against 
the order would lie.” . 
The Court held further that on the day defendant No. 1 applied for the 
order he had not carried out all the termis of the agreement. The order was 
bad on that account. It was also bad for the reason that the term to purchase 
the house was outside the subject-matter of the Suit and could not be separated 
from it. The order as well as the decree were therefore set aside, and the 
guit was’ ordered to be disposed of according to law. 

Defendant No, 1 appealed to the High Court against the order passed by 
the lower appellate Court. Pop epee a ee cemete moe 
revisiohal application. 

J. C. Skah, with N. C. Skak, for the applicants. G 
H. H, Dalal, with Pockaji Jamskedji, for I. Bs Desai, for the opponent. 

Sen J. The appellants were the defendants in a suit in which the plaintiff, 
the owner of a house, claimed certain rights of easenfent over the adjoining 
property of the defendants and a permanent injunction restraining the defen- 
dants from obstructing him in the enjoyment of those rights. Defendant 
No. 1 is the father of defendants Nos. 2 and 3, defendant No. 3 being a minor 
whose guardian ad litem was defendant No. 1. 

The case was first decided ex parte after which it was restored to the file and 
set down for hearing in July, 1940. On July 30, 1940, the plaintiff and 
defendant No. 1 arrived at an agreement, exhibit 128, and the parties in a 
joint application stated that the plaintiff had agreed to purchase the house of 
the defendants and that the suit was to be settled on £ registered document 
being passed. ‘Time being asked for, the Court adjourned the case from time 
to time. The agreement stated that the suit was adjusted by the parties hav- 
ing agreed that the house was to be sold to the plaintiff for Rs. 5,750 for 
which a registered document was to be pas&ed by the defendants within fifteen 
days, to which document the signatures of the parties as well gs those of 
defendant No. 1’s brother and sister were to be obtained. eIt was further pro- 
vided that an application for dispgsal of the suit was to be given after the do- 
cument was registered. It appears that a sale-deed was got written on August 
8, 1940, and on August 9, 1940, defendant No. 1 appfied to the Court stating 
this fact and also that all the defendants had signed it and that his sister Par- 
vati was also willing to eiga the document on the plaintiffs paying the price 
at the Sub-Registrar’s office. The defendant served a notice on the plaintiff on 
August 15, 1940, again stating that his sister Bai Parvati was willing to sign 
the sale-deed. ‘Thereafter defendant No. 1 applied to the Court by an ap- 
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plication, exhibit 101, on August 20, 1940, stating that the suit was adjusted 
as the document had been writtên in accordance with the agreement and that 
the defendants had done all that was necessary to implement the said agree- 
ment, and he asked the Court to pass an order striking off the suit The 
pleader for the plaintiff put in his objectiong stating that the suit had not been 
compromised, that the sale-deed had not yet been signed by Bai Parvati and 
that therefore the compromise had fallen through. The application was aet 
down for hearing, and the plaintjff thereupon required the defendants to exe- 
cute a supplementary document incorpprating certain matters which had not 
appeared in the sale-deed. Thereafter Bai Parvati signed the sale-deed, 
exhibit 139, and defendant No. 1 got it registered in the absence of the plaint- 
iff on September 14, 1940. The price still remained to be paid by the plaintiff. 
The matter was heard on March 24, 1941, wherein the main contentions that 
were urged for the plaintiff were: (1) that the agreement, exhibit 128, was 
about a matter which was wholly foreign to the subject-matter in suit and 
therefore it was not a lawful agreement; (2) that the defendants had com- 
mitted a breach of the agreement, the whole of the sale-deed not having been 
written in the presence of the plaintiff and his pleader ; and (3) that ao far 
as the rights of the minor, defendant No. 3, were concerned, defendanf No. 1 
had not obtained the Court’s permission for entering into the compromise in 
his behalf as required by O. XXXII, r. 7. All these objections were overruled 
and the Court held that there was an adjustment of the suit by lawfil agree- 
ment as evidenced by exhibits 128 and 139 and that therefore the suit was 
to be dismissed. On the same Gey a deme was passed in the following 


` words : 


"Sait in declared to be adjusted as per order below Exhibit 101. Hence the suit 


stands dismissed .as stated therein.” * 


The plaintiff appealed to the District Court against the order made on exhi- 
bit No. 101, and the defendants raised a preliminary objection that the appeal 
against the order did not lie as the plaintiff-appellant should have appealed 
against the decree dismissing the suit. The Court held that an appeal lay 
against the said order, that the agreement, exhibit 128, was lawful but that 
the order dismisaing the suit passefl below exhibit 101 was not legal. The 
main grounds on which the last conclusion was based were that there had been 
neither an application nor an order that the agreement was to be recorded, 
that the agreement was one about the ale óf the defendants’ house which, 
in the opinion of the-learned Judge, “ was not the subject-matter of the suit,” 
that therefore, the agreement could not be recorded under O. XXIII, r. 3, and 
that the order dismissing the suit was without jurisdiction. Accordingly, the 
appellate Court set aside the order on exhibgt 101 along with the decree passed 
in pursuance thereof and remanded the suit to the trial Court for being pro- 
ceéded with from the stage where it had been left. The defendants have 
appealed. Their main contention is the same as was advanced in the lower 
appellate Court, viz. that no appeal lay against the order made on exhibit 101, 
and that if any appeal lay at all, it should have been against the decree in 
which the said order has merged. 

Mr. Shah on behalf of appellants has relied on Onkar Bhagwan v. Gamna 


è 
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Lakhaji & Co., in support of hig contention. In that case there had been an A.C. J. 
order made under O. XXIII, r. 3, recording à compromise, but that order had 1643 
been made with the consent of the parties, and it was held, following Gulab- = 
chand v. Ramsukk,! that the order was not appealable by reason of the pro- 
visions of e. 96(3) and of s. 1Q8 of the Civil Procedure Code. Mr. Justice NARANJI 
Murphy, however, remarked that-where the order for making the decree v. 
was passed practically simultaneously with the one recording the SHIV- 
compromise, and where the compromise was challenged, on the ground that 
none had really been arrived at, the proper course would be to challenge the SHANKAR 
decree, either by an appeal, ôr by an application for review, or one under —— 
a. 151 of the Civil Procedure Coda in the original Court; and Mr. Justice S" J. 
Nanavati took the same view, following certain decisions of the Madras and ~ 
Calcutta High Courts. But the observations of both the Judges on this point 

‘were admittedly obiter, as the point in question in that case waa decided by 
reference to the decision in Gulabchand v. Ramsukh, This case, therefore, 

does not help the defendants. 

Mr. Shah in the course of his argument admitted that the decree in thia 

‘case would be covered by the provisiof Of s. 96(3) of the Civil Procedure 

Coda viz. that no appeal lies from a decree passed by the Court with the 
consent of parties. In this case the trial Court has found it proved that 

there was an adjustment of the suit by lawful agreement as evidenced: by 
-exhibifs 128 and 139, and the lower appellate Court has also found that the 
agreement was lawful, In Ramalinga v. Ramaswamy it was held that the 
expression “decree passed by the with the consent of the parties” 

in & 96 is not limited to the decree passed with the consent expressed at the 
‘moment the decree is passed but includes decrees based on consenti proved 

‘to have been out of Court though gubsequently withdrawn or repudiated 
‘before the Court. The wording of O. "XXII, r. 3, makes it quite clear that 

where the Court finds it proved that there has been an adjustment of the 

‘suit by a lawful agreement, two things are obligatory on the Court: (1) to 

‘order such agreement to be recorded and (2) to pasa a decree in accordance 
‘therewith so far as it relates to the suit. The decree follows the order, and 

must be treated as one made on the basis that there haf been a valid agree- 

ment, proved to amount to an adjustment of the suit, ie. as “a decree 

‘passed by the Court with the consent of parties”, within the meaning of 

‘s. 96(3) of the Civil Procedure Cede. If Mr. Shah is right in his contention 

that there can be no appeal against the erder under O. XXIII, r. 3, the party 

who is aggrieved by euch order or the decree passed thereunder will evidently 

‘have no remedy available to him at all by way of appeal. It*seems to me 

that such could not be the intention of the Legislature. It was thought in 3 
Onkar Bhagwan v. Gamna it & Co. that it would be open to the ag-. 
‘grieved party to apply for review or to make an application under 8. 151 of 

‘the Code. But where the decree has been passed by consent of the parties, 

it is difficult to see how any application for review or any application under 

‘8. 151 could be maintained. ' 


1 (1982) L L. R. 57 Bom. 206, 2 (1925) 27 Bom. L. R. 1279. 
a c 35 Bom. L. R. 127. 3 [1929] A L R Mad. 696, 
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In Srimaty Sabitri Thakurain v. F. A. Savi, te was remarked that if the 
earlier view of the Calcutta High*Court [in The Bengal Coal Company, Lid 
v. Apcar Collieries Lid.*],'that the appeal in euch cases ought to be against 
the decree were followed in jte logical consequences (p. 532) :— 

“the result would be that there will be no remedy left at all to a party aggrieved 
by an order of the Court directing a compromise to be recorded in spite of the fact 
that he has been repudiating the compromise from the very beginning, inasmuch 
as after the order of the Court directing the compromise to be recorded and a 
decree being passed therein, . . the right of appeal may be lost altogether by reason 
of section 96(3) of the Code.. 

Ap Romnarayane Ran Y, Rambitshne Roos “it was remarked (p. 386) :— 

. when the Code provides for a right of appeal against the order I do not 
æe how that right of appeal can be taken away merely because the order would 
in the nature of eventd be followed by an unappeslabie decree.” 

As the Legislature has expressly provided cL (m) of O. XLIII, r. 1, in the 
present Code, it seems to me clear tħat the intention was that there being 
no right of appeal against the decree under sub-cl. (3) of a 96, which was 
enacted at the same time, there should be a right of appeal against the order 
that the agreement, compromise or ‘s¢tisfaction shall be recorded. Under the 
old Code a decree passed under s 375 (corresponding with the preseet O. 
XXIII, r. 3) was final, ie. there was no appeal against it. It seems, tbere- 
fore, that it had to be held in cases like The Goculdas Bulabdas Manufactur- 
ing Company, Limited vy. Jemes Scott* that notwithstanding the declared 
finality of the decree under the said s. 375, an appeal against it might be 
maintainable where the, party against Whom the decree had been passed 
alleged that there had not been in fact any lawful agreement come to. In 
view, however, of the new provisions of s. 96(3) and O. XXIII, r. 3, of the 
present Code, the cases decided prior to 1908, some of which were relied on 
by Mr. Shah, would not be applicable to the facts of this case. 

The Calcutta High Court no doubt held in The Bengal Coal Company 
Limited v. Apcar Collieries, Limited, that the proper course, where a decree 
was made under O. ‘XXIII, r. 3, was to file an appeal against the decree. 
That decision was dissented from in Demoder Skaka v. Ashwinikumar 
Shaho®, where it was peld that where no appeal had been preferred against 
the decree, an appeal against an order for the compromise to be recorded 
was competent. No doubt that case proceeded on an analogy with decisions 
relating to preliminary decrees dnd final decrees, an analogy which, in my 
opinion, is misleading, as the law previdea for an appeal from a final decree 
while a. 96(3) is against appeals being filed from decrees made with the 
consent of p&rtfes. The argument as to the order made under O. XXIII, 
r. 3, merging in the decree is also fallacious in our opinion when the Legis- 
„lature has expresaly provided for an appeal® the reason for this provision 
apparently being that it ia the order whick would contain the Court’s reasons 
for holding that there has been a lawful agreement or compromise or satis- 
faction amounting to an adjustment of. the suit, while the decree would 
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merely follow such findings, so that any party wishing to challenge that 
finding ought to have the right to appeal against the order containing such 
In Srimaty Sabitri Thakurain v. F. A. Savi % was held that the right of 
appeal againat an order passed tinder O. XXIII, r. 3, Code of Civil Proce- 
dure, directing a compromise to be recorded, is not lost by reason of a decree 
having been passed in accordance with the order. Their Lordships remarked 
that the terms of O. XXIII, r. 3, make it tmperative upon a Court to forth- 
with pase a decree when it orders that the agreement, compromise or satis- 
faction shall be recorded, and that ordinarily (as in the present case) *the 
order and the decree should be simultaneous. Their Lordships continu- 
ed (p. 530) :— eee 

“Tf that is ao, the right of appeal from the order that the agreement, compromise 
or satisfaction be recorded can be easily frustrated by preparing a decree at once, 
giving no time to the aggrieved party to appeal against the order recording the 
compromise, and in the majority of cases the time allowed for an appeal from such 
an order allowed by law will- always be curtailed,” 


that is, on the supposition that where a decree is passed an appeal lies against 
the d&cree alone and not against the order. This decision was followed in 
Srimati Sabitri Thakurain v. Mrs. F. A. Savit. It was there held that an 
appeal lies from an order recording a compromise, but that an appeal from 
the deeree following the order is barred under a. 96(3)' of the Code. 

In Romnarayana Rao v. Ramkrishna Rao it was held that O. XLIV, r. 1, 
gives a right of appeal against an order recording a dompromise without any 
restriction as to the nature of that order, whether passed after contest or 
without contest, and that such an appeal lies against the order recording a 
compromise even when a decree has bean passedein terms of the compromise. 
In our opinion, though ordinarily where a decree has been passed after some 
contest between the parties such decree is appealable, where it has been 
proved that the suit has been adjusted by a lawful agreement, there can be 
no appeal against the decree under s. 96(3), but there is a right of appeal 
against the order made under O. XXIII, r. 3. The observations made in 
Onkar Bhagwon v. Gamna Lakhaji & €o. on this point were clearly obiter 
and are not binding on us. 

The result is that the lower appellate Court.was right in holding that an 
appeal lay against the order made below exhibit. 101 which was clearly an 
order under O. XXII, r. 3, though it did not say in terms that the com- 
promise, agreement or satisfaction was to be recorded. That heing our view, 
a second appeal would be barred under the provisions pf a 104(2) of the 
Code. : 

We have been asked by the darned advocate for the appellants, however, 
to convert this appeal into a revision application iñ view of the fact that 
the lower appellate Court has held that the order made below exhibit 101 
was illegal on the ground that what was agreed to be purchased being the 


defendants’ house was not the subject-matter of the suit. It is contended . 


that this conclusion war clearly wrong, as the defendants agreed to sell their 
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house in order to settle the dispute between them’ and the plaintiff concern- 
ing certain easement rights over their house. The learned trial Judge has 
found that the merger of the plaintiff's claim by the sale of the property was 
the best remedy which the ‘parties could think of, and.that, therefore, the 
agreement, exhibit 128, operates aa an adjustment of the suit. In my opinion, 
this line of reasoning is clearly right, and the fact that exhibit 128 begina by 
saying that the suit is adjusted and that the sale of the defendants’ house 
was decided upon solely with the object of settling the dispute with which 
the suit was concerned and not for amy other purpose, clearly shows that. 
the learned appellate Judge is entirely wrong in the view that he has taken 
that the sale of the defendants’ house was outside the subject-matter of the 
suit. He haa stated that “if the agreetnent which pertains to the subject- 
matter of the suit cannot be separated from the -extraneous matter the whole 


‘agreement falls outside the scope of OQ, XXIII, r. 3”. I am unable to follow 


the reasoning, for in such a case the so-called extraneous matter would be so: 
intimately connected with the so-called subject-matter of the suit that it would’ 
really be a consideration of the agement or compromise, and as held in: 
Bajirao v. Sakharam', the words “so far as it relates to the suit” (which, 
it may Be observed, refer to the decree and not the order made under O. 
XXIII, r. 3) are sufficiently wide to embrace such matter. 

tt has been contended on pehalf of the plaintiff-respondent that the order 
of the trial Court should have been that the agreement be recorded and the 
decree should not have been merely that the suit is dismissed. But we find 
that all the matters agreed upon except the payment of the purchase price 
by the plaintiff were complied with prior to the date of the order of the 
trial Court, viz. March 24, 1941. A sale-deed was written out and signed 
by all the defendants as well as-by tefendant No. 1’s brother and sister as 
required by the agreement and it was duly got registered. All these stepe 
having already been taken, and the final term of the agreement being that 


` on the sale-deed being registered, the matter was to be disposed of by the 


Court, we think that it would have been academical to say that the decree 
was to be in termsa,of the agreement : under O. XXIII, r. 3, the decree has 
to be in accordance with the agreement, compromise or satisfaction, and the 
dismiseal of the suit was obviously in accordance with the agreement which 
was found pfoved. The trial Judge, therefore, was right in dismissing the 
suit. e x 
The appeal is, therefore, treated as a revision application and it is allowed, 
the decree gf the lower appellate Court being set aside and that of the trial 
Court restored. As‘tegards costa, we maintain the orders of the lower Courts 
and allow the appellants the coats of the reyision application. f 


Drvat J. I concureand would like to add a few words. 

The first question is whether the present appeal from order as filed bý 
the appellants is competent. That depends on a further question as to 
whether tbe appeal made to the lower appellate Court as an appeal from 


order was according to law.’ The appellants’ contention is that no appeal 


1 (1980) 3 Bom. L, R. 463. 
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lay against the order of thé trial Court inasmuch as the order recording the 
compromise under O. XXIII, r. 3, was merged in the decree which was 
subsequently passed, and the decree itself could not be appealed against as 
it was a consent decree under s. 96(3) of the Civil Procedure Code. The 
result, therefore, was that there was no competent appeal against the order 
as well as the decree of the trial Court. This argument would have been 
good if the adjustment had been recorded at the instance of both the parties 
consenting to it, But if the alleged adjustment is denied by one party as 
having not taken place at all oy havimg subsequently fallen through as it is 
alleged in the present case, and the Court comes to the conclusion that there 
haa been a lawful compromise, the decree passed after that decision must be 
taken to be a decree passed on consent finder s. 96(3) and could not, there- 
fore, be appealed against and Ì think that because it was to be treated as 
such that the Legislature, when it introduced for the first time sub-s. (3) of 
8. 96 in the present Civil Procedure Code, made provision for an appeal 
against an order under O. XXIII, r. 3. The intention seems to have been that 
the propriety of an order recording or refyaing to record an adjustment under 
O. XXIII, r. 3, should be decided by the appellate Court in an appeal from 
that ofder, because if a decree was passed according to the compromise, there 
iael De 80 opparcmity 4o: t Ae order aa there Cadi peo) Appeal tror 
such a decree by virtue of a 96(3). 
The tecent decisions in Mahammad Miya Pandit Y. Osman AK}, as well 
as in Srimatt Sabitri Thakurain v. Mrs. F. A. Savi? also take the same view. 
That being so, I do not think that the Legislature ifitended to deprive the 
aggrieved party of the right of appeal againat an order under O. XXIII, 
r. 3. When it ig gaid that the order under O. XXIII, r. 3, is merged in the 
decree on the analogy of a preliminary decree ebeing merged in the final 
decree, I do not think that that analogy completely applies. In the case of 
a preliminary decree the aggrieved party must appeal against the decree and 
he may appeal against the final decree. But, as I have just observed, if the 
Court finds that a lawful adjustment has been arrived at by agreement bet- 
ween the parties, there cannot be any appeal against the decree recording 
the adjustment. It is for that very reasin that the Legislature provided for 
an appeal against an order made under O. XXIII, r. 3. If ultimately the 
appellate Court seta aside the order of the trial Court, the decree based on 
the order will also go as it will cease to be a decree’on consent. The decision 
in Onkar Bhagwan v. Gomna Lakhaji &‘Co.,* on which the appellants rely, 
is clearly distinguishable as both the parties there’ applied foreregording the 
compromise and the order of the Court being by consentewas not appealable 
as also the decree based on the grder. Here the order of March 24, 1941, 
holding the adjustment proved is not by consent. The observation in that 
case that the order merges in the decree applies to the’ facts of that case where 
the order was by consent. If the order is passed in spite of one party op- 
posing the adjustment on the ground that it was not carried out as here, it 
is not a consent order and would not merge in the decree. T think, therefore, 
1 (1984) I. L. R. 62 Cal 229. 3 (1982) L L. R. 57 Bom. 206, 
2 (19382) L L, R. 12 Pat, 359. sS. c. 35 Bom. L. R 127. 
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that the correct view is that in such a case an appeal against the order under 
O. XXIII, r. 3, is competent fo the aggrieved party. That being so, the 
Present appeal which has been brought against the decree of the appellate 
Court would be incompetent as there can be only one appeal against an order 
under O. XXIII, r. 3. ° 

But we have been asked to treat the appeal as a revisional application, and 
after hearing the reasons for doing s0, we think that this is a case in which 
the appeal should be allowed toe be converted into a revisional application. 
The learned Judge below seems to haye held that it was not competent to 


. the trial Court to record this adjustment as the defendants’ house was not 


the subject-matter of dispute in the suit, and that therefore the trial Court 
had no jurisdiction in recording th® cempromise. That conclusion on the 
question of jurisdiction seems to me to be illegal as well as materially irre- 
gular. If a person comes to the Court claiming certain easement rights against 
the defendants’ house, it would certainly be open to both the parties to agree 
that the rights of easement which the plaintiff claims might be converted into 
absolute rights of ownership by sale to him of the house in which he claims 
the easement rights. Under O. XXII, r. 3, a lawful agreement or compro- 


_ mise can be recorded and a decree paseed so far as it relates to the suit. 


In the present case the adjustment provides that the defendants should pase 
a‘sale-deed of the house in suit over which the-rights were claimed to the 
plaintiff and after it wis registered the suit was to be disposed of ; end all 
that the trial Court was asked to do,was that as the sale-deedt had been 
executed and registered the suit should be disposed of. The trial Court 
was therefore certainty competent to direct that the suit ahould be dismissed 
as per the terms of the adjustment because the sale-deed had been registered 
as provided in it. But evef apart ffom that, I! think, it-cannot be said that 
the sale of the servient tenement to the owner of the dominant tenement can 
be said to be an adjustment not relating to the suit. In mý opinion, therefore, 
the trial Court had the power to direct such adjustment to be recorded. 
The regult, therefore, is that the order of the lower appellate Court sending 
back: the case to be disposed of an the merits must be set aside and the order 
of the trial Court restored. 
Order set aside. 





Before Mt. Justice Lokur. 


. ° - AMRITLAL NARSILAL SHAH 
i v. 
l — SADASHIV ANNA MALEKAR.* i 
Civil Procedure Code (Acè V of 1908), 0. XXI, r. 89(1)—Court-sale—Setting- asida 


of—Strict compliance with rule—Deposit of amount in Court—Whether deposit 
of amount short of the decretal amount is enough. 


“Civil Revision Application No. 1942, reversing the order passed by 
126 of 1943, from an order passed by N. R. Ginwalla, Subordinate Judge 
R. D. Shinde, District Judge at Thana, at Dehanu, in Regular Darkhast No. 


in Miscellaneous Appeal No. 12 of 113 of 1937. 
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Where a judgment-debtor sesks to eet aside a Court-snle, he must strictly 

comply with the provisions of O. XXI, r. 89(), of the Civil Procedure Code, 

1908. If by a mistake in calculation he deposits in Court an amount short 

of the amount due under the decree, he cannpt take advantage of the rule 

ee ee ee ee 

period of thirty days as soon as the mistake is discovered. 

Manafit Kuverji v. Aramiia? and Dattatreya v. Jagannath}, followed. 
PROCEEDINGS in execution. ` 

On January 29, 1937, Kamlabai (ppponent No. 2) obtained a money de- 
cree for Rs. 450-80 against Anna (father of Sadashiv, opponent No. .1). 
Kamlabai applied to execute the decree. In execution proceedings a procla- 
mation of gale was issued which mentiened that the amount payable to op- 
ponent No. 2 was Ra. 450-8-0 together with interest at aix per cent. per an- 
num on Ra. 439-4-0 from January 29, 1937. , 

On December 11, 1941, the property of opponent No. 1 was sold at a 
Court-sale to Amritlal (applicant) for Rs. 450. Within thirty days of the 
gale, ie. on January 9, 1941, opponent No. 1 deposited Ra. 595 in Court and 
applied to set aside the sale under O.°X*XI, r. 89, of the Civil Procedure 
Code» 1908. The amount was made up thus; Rs. 450-8-0, amount of the 
decree ; Rs. 118-8-0, interest at six per cent. on Rs. 439-4-0 from January 
29, 1937, to December 11, 1941, and Rs. 22-8), five per cent. of the purchase 
money, for payment to the applicant (purchaser), and Rs. 4-8-0 for any error 
in calculation. The applicant -was agreeable to the application, but opponent 
No. 2 opposed it. e 

In the proceedings that followed it was found that opponent No. 1 had 
made a mistake in calculating the amount of interest, and that the payment 
made fell short of the amount due by Rp. 68-0. , The deficit was made good 
on April 4, 1942. Opponent No. 2 still objected that opponent No. 1 was not 
entitled to relief as be had failed to comply with the requirements of O. XXI, 
r. 89. : 
The executing Court dismissed the application, observing as follows :—- 
“It is clear that the provisions of r. 89 have not been strictly complied with. 
Still Mr. Adhia urges that the slight difference in payment should be excused and 
the enle should be set aside. In 23 Bom. L. R. 847 our High Court has held that 
the provisions of r, 89 were a concession to the judgment-debtors and they must be 
strictly complied with to enable the judgment-debtor to obtain thee advantage of 
the concession. That being 90, the faflure of the applicant to comply strictly with 
the terms of r. 89, must, in my opinion, digentitle him to the concession, and the 
Court cannot set aside the sale under the circumstances. The mere fact that he 
has paid up the deficit cannot affect the matter as the payment fram made after 
the time had expired.” 

On appeal, the sale was set aide, for the following reasons :— 

“The authorities cited, includmg the one in 23 Bom L. R. 847, do show that 
the provisions of r. 89 ought to be strictly complied with, Before the judgment-debtor 
can take advantage of the concession. But at the same time if there is an irre- 


gularity committed in drawing up the sale proclamations when that sale prociama- 
tion does not, as it should have, specify a particular amount, but that it recites 
particulars in such a way that it calls for some calculation from the judgment- 


1 (1921) I. L. R. 46 Bom. 171, 2 (1928) 31 Bom. L. R. 433. 
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debtor it would not be equitable to put the judgment“debtor at a disadvantage by 
insisting upon a strict compliance of the rule.” 

The auction-purchaser applied to the High Court in revision. 

K. V. Joshi, fou the applieant. 

Y. V. Dixit, for opponent No. 1. e 


a š 
LOKUR J. In execution of a money decree obtained by opponent No. 2 
against opponent No. 1 the latter’a lands were attached and sold by auction 
to the petitioner for Rs. 450 on “December 11, 1941. It was stated in the 
proclamation of sale that the amount flayable to the decree-holder was Rs. 
450-8-0 together with interest at six per cent. per annum on Rs. 439-4-0 from 
January 29, 1987, to December 11, 1941. On January 9, 1941, that is to say 
within thirty days after the auction sale, the judgment-debtor deposited in 
Court Rs. 595 and made an application under O. XXI, r. 89, of the Civil Pro- 
cedure Code, 1908, to have the sale wet aside. He stated in the application 
that the amount to be deposited would be Rs. 22-8-0 representing five per cent. 
of the auction price of Rs. 450, Rs. 450-8-0 the principal due to the decree- 
holder and Rs. 118-8-0 interest om Rs. 439-4-0 as stated in the sale-procla- 


‘mation. Thus the total amount payable to the auction-purchaser was Ra. 


22-8-0 and that payable to the decree-holder was Rs. 569. Although the 
amount to be deposited thus came to Ra, 591-8-0, still he produced Re, 595 
in order to allow for any error in calculation. Notices were duly served upon 
the auction-purchaser and the decree-holder as required by the prdviso to 
O. XXI, r.92(2). The auction-purchaser put in a purshis stating that he had 
no objection if the auction sale was set aside. Three weeks thereafter the 
decree-holder put in a purshis stating that the interest due to him according 
to the proclamation was Rs, 128-3-0 and, therefore, the judgment-debtor had 
deposited Ra. 6-3-0 less than the amotint due to him. He, therefore, contended 
that the sale ahould not be set aside and also added that if the Court decided 
to set aside the sale, then future interest should be awarded to him. The exe- 


_cuting Court found that the amount deposited by the judgment-debtor was 


short by Ra. 63-0. The judgment-debtor produced that amount in April, 
1942, admitting that he had committed a mistake in the calculation of the 


' interest. But the executing Court held that as the full amount required to be 


deposited under O. XXI, r. 89, had not been deposited in time, the sale could 
not be set aside. The judgment-debtor gppealed to the District Court, and 
the learned District Judge, while realising the principle laid down in Manoji 
Kuverji v. Aramita that the provisions of O. XXI, r. 89, ought to be strictly 
complied witt before the judgment-debtor can take advantage of the conces- 
sion, thought that there was an irregularity in drawing up the sale-proclama- 
tion as the specific amount payable under the decree was not stated and that 
it would not be equitable to put the judgment-debtor at a disadvantage by 
insisting upon the strict compliance of the rule. As there was a small error 
in calculation, the learned District Judge condoned it as it was a bona fide 
mistake and eet aside the sale, but ordered future interest, to be paid to both 
the auction-purchaser and the decree-holder. It is against that order that 
the auction-purchaser has come to this Court in revision. 
1 (1921) L L., R. 46 Bom. 171, s. c. 23 Bom. L. R. 847. 
i 
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Order XXI, r. 89(1),*provides : 

“Where immoveable property has been sold in execution of a decree, any person, 
either owning such property or holding an interest therein by virtue of a title 
acquired before such sale, may apply to have the sale set aside on his depositing in 
Court,— 

(a) for payment to the purctfiser, a sum equal to five per cent. of the purchase 
money, and 
(b) foc payment to the decree-holder, the amount specified in the proclamation 
of sale as that for the recovery of which the gale was ordered, less any amount which 
Pe ra pega gens ae rier een Oh erate 

tg e 

Both the application and the deposit must be made withing thirty days 
from the date of sale and the deposit of the amounts specified in cls. (a) and 
(b) is a sine qua non of the right of the judgment-debtor to make such an 
application. If no such application or an application under O. XXI, r. 90, or 
r. 91, is made, the Court is bound t6 make’ an order confirming the sale and 
thereupon the sale shall become absolute under O. XXI, r. 92 (Q). As ob- 
served in Manaji Kuverji v. Aramita,: the provisions of O. XXI, r. 89, must 
be strictly complied with if the judgmemt-debtor wants to take advantage of 
the, concession given to him by that rule. It is not disputed that the amount 
deposited by the judgment-debtor within the period of limitation was short by 
Rs. 63-0 and, therefore, the requirements of O. XXI, r. 89(1), were not 
stricfly complied with. The executing Court had, therefore, no jurisdiction 
to entertain the judgment-debtor’s application to have the sale set aside, since 
that mule says that he can apply ofly on depositing the amounts specified in 
cls. (a) and (b). 

Mr. Dixit for the judgment-debtor relies upon the purehis given by the 
auction-purchaser that he had no oe ee aside and 
points out that the decree-holder who raised the objection in the executing 
Court is apparently satisfied with the order passed by the learned District 
Judge and has not joined the auction-purchaser in this revision application. 
He bas relied upon the rule expressed by the maxim of law quilibet potest 
renuntiare juri pro se introducto, any one may renounce a law introduced for 
his own benefit. Referring to this maxim Mr. Justige Mookerjee observed in 
‘Ashutosh Sikdar v. Behari Lal Kirtana! (p. 74): 

“ When the object of the statute has been determined, if the statutory provision 
is not based on grounds of public policy, and is intended only fof the benefit of a 
particular person or class of persons, the conditions prescribed by the statute are not 
considered as indispensable and may be waived, because every one has a right to 
waive, and to agree ta waive, the advantage of a law or rule made solely for the 
benefit and protection of the individual in his private capgity, and®which may be 
dispensed with without infringement of any public right or policy.” 

If the decree-holder also had similarly not raised any objection and it had 
not come to the notice of the exetuting Court that the amount deposited by 
„the judgment-debtor was short, then perhaps the executing Court might have 
been justified in setting aside the sale. But when once it was brought to the 
notice of that Court that the requirements of O. XXI, r. 89, were not complied 


1 (1921) L L. R. 46 Bom. 171, 2 (1907) L L. R. 35 Cal. 61, F.B. 
3. Cc. 23 Bom. L, R. 847. 
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with, then it had no jurisdiction to entertain the application itself, and in the 
absence of such a proper application the sale had to be confirmed under 


‘O XXI, r. 92(1). Moreover, it cannot be said that the statutory require- 


ment of the deposit within thirty days is intended merely for the benefit of 
the auction-purchaser and the decree-holder but also to maintain the solemnity 
of Court sales as a matter of public policy, and there is no provision for excus- 
ing the delay in the deposit of the full amount as required by the rule. 

In Dattatraya v. Jagannath’ aftar the auction sale was held the judgment- 


i debtor deposited within thirty days fivesper cent. of the sale proceeds and 


Rs. 16 for poundage, as well as Ra. 1,005 to be paid to the decree-holder, and 
made an application under O. XXI, r. 89 (Z), stating that the parties were 
negotiating for a compromise for the rémaining sum due to the decree-holder. 
The decree-holder also stated that she did not Want “to claim, that sum for 

the present”. ‘The learned District Jugige was of opinion that there was a 
substantial compliance with the rule and directed that. if the ‘judgment-debtor 
paid into Court within ten days the balance due the sale would be set aside. 
He held in effect that the full amount of five per cent. had been deposited 
for being paid to the auction-purchaser and that cl. (b) of O. XXI, r. 89(1), 
being intended to guard the interests of the decree-holder and to ensure the 
judgment-debtor a locus poenitentias and an opportunity to recover his pro- 
perty, had been virtually complied with ; since what had happened was that 
the judgment-creditor had in’effect waived the claim for the balance and 
had received satisfaction. But it was held by a division bench of this Court 
that the requirement of ft. 89 was a statutory one and it could not be satis- 
fied in the manner in which it had been held to have been done. The plea of 
waiver was thus not upheld although neither the auction-purchaser nor the 
decree-holder was keen to hawg the sale confirmed nor was any one interested 
in objecting to ite being set aside. 

Moreover, O. XXI, r. 89, is intended to be a mere concession to a judgment- 
debtor and so to say an exception to the finality of an auction sale solemnly 
held by a Court. As pointed out by Broomfield J. in Post Master General, 
Bombay v. Chenmal Mayachand,* there are many exceptions to the principle 
contained in the matim» relied, upon by Mr. Dixit (p. 767) : 

“If the privilege ia purely personal, if the interests of third parties are not > 
affected and in icular if there is no question of public interests or policy, no 
doubt the maxim is good law. But where a privilege is conferred for reasons of 
public policy, it is very well settled that it cannot be' waived.” 

It also appears that when the auction-purchaser put in his purshis he did 
not know that fhe amount deposited by the judgment-debtor was insufficient, 
and an admission made in ignorance of his rights cannot be held to be bind- 
ing on him. Although he did not want to object, the decree-holder did object 
to the setting aside of the gale. It is true that the decree-holder has not made 
any application to this Court to have the order of the learned District Judge 
set aside, but none-the-less the auction-purchaser can ineist upon a strict 
compliance with the conditions required for an application under O. XXI, 
r. 89 (7), in spite of the fact that he, in ignorance of hje rights, failed to raise 


1 (1928) 31 Bom. L. R 433. 2 (1941) 43 Bom. L. R 758 
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a 
an objection in the executing Court. ` The purshis of the decree-holder was 


put in after the auction-purchaser stated that he had no objection. There is ` 


nothing to show that subsequently he did not oppose the judgment-debtor’s 
appeal in the District Court. In fact he appeared through a pleader and 
joined hands with the decree-Molder. The petitioner cannot, therefore, gain 
any advantage from the purehis of the auction-purchaser in the executing 
Court. The application itself being defective from its inception, it must he 
deemed that there was no proper applicatibn under O. XXI, r. 89, and under 
r. 92 (11) the executing Cours was Bound to confirm the sale. The learned 
District Judge was apparently swayed by equitable considerations, but ‘they 
cannot override the imperative provisions of O. XXI, r. 89. 
I, therefore, make the rule abeolute, set aside the order of the District Judge 
and restore that of the executing Court. As the case is a hard one for the 
judgment-debtor and in view of the purehis given by the petitioner in the 
executing Court, I direct the parties to bear their own cosets throughout. 
Rule made absolute. 


Before Mr. Justice Lokur. — 


RANGO RAMCHANDA KULKARNI 
y. 
NARAYAN RAYAJI KULKARNI.* 


Bombay Agricultural Debtors Retief Act (Bom. XXVIII of 1939), Sec. 374—Swii—— 
Transfer to Debt Adjustment Board—Amownt of debt—-Value of debt as at 
dats of Act. e ° 

To entitle a person to have his suit or darkhast transferred to the Debt 
Adjustment Board, under s. 37 of the Bombay Agricultural Debtors Relief Act, 
1939, the amount of the debt must not exceed Rs. 16,000. That amount should 
be ascertained as at January 1, 1999, the date on which the Act came into force 
and not the date of the order. 

e 


PROCEEDINGS in execution. ° e 


* Civil Revision Application No. 
53 of 1943, from an order passed by 
R H. Mirajkar, Joint First Chie 
Subordinate Judge at Dbarwar, in 


t The section runs as follows :— 

37. All pending suita and applica- 
tions for execution before any Ci 

Court in which the question involved 
is the recovery of any debt from a 
person who is a debtor under this 
Act and all proceedings arising in or 
out of such suits or applications, if 
such pereon ordinarily resides in any 
local area for which a Board is estab- 
lished under section 4 or belongs to 


a class of debtors for which a Board 
is established undere*the said section 
shall, f the amount of debts due from 
guch debtor is not more than 
Rs. 15,000, be transferred to the 
Board to which dh epplication for 
adjustment f debts of auch person 
under section 17 les The decision 
of the Court on the points whether 
such pemon is a debtor under this 


‘Act, and whether such amount of his 


debts is not more than Ra, 15,000 
shall be final. 
No such transfer shall be made un- 
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- Narayan (opponent) obtained a, decree against Rango (applicant) in the 
Court of the First Class Subordinate Judge at Dharwar. He applied to exe- 
cute the decree as the result of which lands of the applicant at Navalgund 
were attached. The execution? proceedings were then transferred to the Col- 
lector of Dharwar, who fixed the date for sale bf the lands. 

Before the sale could take place, the applicant applied to the Court to trans- 
fer the execution proceedings to the Debt Adjustment Board at Navalgund 


‘under 8, 37 of the Bombay Agriculttral Debtore Relief Act, 1939. 


The Court refused the application holdimg, firat, that the applicant was not 
a debtor within the meaning of the Act, and, secondly, that the total amount 
of his debts on January 1, 1939, was not less than Ra 15,000. 

The applicant applied to the High Court in revision. 

N. M. Hungund, for the applicant. 

N. S. Anikhindi, for the opponent. * 

Logur J. This is an application in revision against an order of the Joint 
First Clase Subordinate Judge at Dharwar refusing to transfer the opponent’s 
darkhast against the petitioner to thé Board at Navalgund under s. 37 of the 
Bombay Agricultural Debtors Relief Act, 1939. One of the grounds for reject- 
ing the petitioner’s application for such transfer is that the amount of his 
debta exceeded Rs. 15,000 on, January 1, 1989, when the Act came into force. 
It ia now urged that the date on which his debt should be leas than Rs. 16,000 
should be taken as the date of the order and not the date on which the Act 
came into force. Section 37 provides that all pending suits in which the 
question involved is the recovery of any debt from a person who is a debtor 
under the Act, if the total amount of the debts due from such debtor ia not 
more than Rs. 15,000 should be transferred to the Board tq which an applica- 
tion for adjustment of debts of such person under s, 17 lies. The date on 
which the amount of the debts is to be determined is not specified, as in s. 38, 


` where the date ia specified as January 1, 1939. But the reason for the omission 


is not far to seek. Under s. 37 the suit is to be transferred to the Board to 
which an application for adjustment of debts of such person under s. 17 lies, 
and s. 26 provides that no application jinder a. 17 shall be entertained by the _ 
Board unless the total amount of debte due from the debtor concerned is not 
more than Rs. 15,000 on January 1, 1939. Hence if his debts exceeded 
Ra. 15,000 on January 1, 1939, then the Bogrd cannot entertain any applica- 
tion under e. 17, and when 8.37 réferg to the transfer of the suit to the Board 
to which an application for adjustment of debte lies under s, 17, it means that 
the debtor’a debts must not be in excess of Ra, 15,000 on January 1, 1939, 
as ‘provided in e 26° Hence the material date, even for the purposes of 
s. 37, is January 1, 1939, and the lower Courf has held that on that day the 
petitioner’s debts exceeded Ra. 15,000. That is a finding of fact which can- 
not be interfered with in" revision. The rule ia, therefore, discharged with 
coats. 


Rule discharged. 


# 
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Before Mr. Justice Divatia ond Mr, Justice Waston, 


‘THE GOVERNMENT OF THE PROVINCE OF BOMBAY 
v. 
MOHANLAL VAJECHAND.* 


Civil Procedure Code (Act V of 1908), O. XXXII, r. 10—Swit in forma pauperis— 
Partition suit--Preliminary decree—Plointiff giving up kis share on final decrea 
—Amount of court-feesx—Government’s right to recover costs from the share 
given up. 


When in a suit brought is form@ pauperis the plaintiff obtains a preliminary 


439 


decree to recover his share by partition of family properties but gives up his - 


claim to the share at the time the final decree is passed on his finding that his 
_ share in the family debts is greater than hia share in the family property, the 
Government are entitled, ufider O. XXXII, r. 10, of the Civil Procedure Code, 
1908, to a charge for the amount of court-fegs on the share so given up, and to 
recover the amount from that share. ° 


EXECUTION proceedings. 

Mohanlal (plaintiff) filed a suit in forma pauperis to recover a one-fourth 
share in the family properties, and obtained a preliminary decree for partition 
on April 23, 1935. The plaintiff was directed to pay the court-feea. To 
effect the partition accounts were taken, when it was found that the plaintiffs 
ehare in the family debts exceeded the value of his share in the family proper- 
ties. «On September 27, 1937, when a final décree.for partition was passed 
the plaintiff gäve up his claim to a one-fotirth share in the family properties. 

On October 24, 1940, the Government of Bombay applied in execution of 
the decree to recover Ra. 925-8-0 being the cost of court-fee stampe in the 
pauper suit by sale of the plaintiffs share in the family properties. 

The executing Court dismissed the application, for the following reasons :— 
“The Government Pleader contends that under O. XXXII, r. 10, Government is 
entitled to a first charge upon the whole of the subject-matter of the suit. The very 
language of the rule militates against that contention. It dearly laya down that 
Government can recover its dues only from the party against whom the order is 
made and I dd not thimk the legislature meant to preacribe something inconsistent 
with that clanse, when it enacted that Government waa to bave a first charge on 
the subject-matter of the suit . . IT am qnable to see hoy an order passed against 
the plaintiff could be executed against the properties of another.” 


The Government of Bombay appealed to the High Court. 


S. G. Patverdhen, Assistant Government Pleader, for the appellant. 

R. B. Kantawala, with L. G. Khare, for respondents Noa. 2 to 4. 

Drvatia J. This appeal arises in execution proceedings of a, partition decree 
and is preferred by the Government under the followimg circumstances :— 

The plaintiff filed a suit in forma pauperis for partition of hia one-fourth 
share in the suit property against the other members of his family. A preli- 
minary decree was passed on April, 23, 1936, by, Which it was declared that 
the plaintiff was entitled to a one-fourth share im the suit properties. It was 
further directed that the plaintiff should pay the amount of the court-fee 
stamp to the Government. Thereafter a final decree was passed on Septem- 

* First Appeal No. 58 of 1941, First Class Subordinate Judge at 
from the decision of M. T. Mehta, Surat, in Darkhast No. 390 of 1940. 
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ber 27, 1937, but before that date the plaintiff fodnd that he had to pay 2 


` greater amount for his share of the family debts than the value of the property 


which he would receive in partition. He, therefore, gave up the claim for 
his entire share in the family property in favour of defendanta Nos. 1 to 3. 
The learned Judge in passing the final decree declared that the plaintiff had 
given. up his share in the family properties and that he was not liable for any 
debt of the family. The result was that the properties remained with the 
defendants who were to pay the debts. Thereafter the Government filed the 


present darkhast to recover Rs. 925-8-0 being the amount of court-fees which 


the plaintiff was directed to pay under the preliminary decree. Under 
O. XXXIII, r. 10, Civil Procedure Code, 1908, the Government was entitled 
to recover that amount in case of theeplaintiff'a success in the suit from any 
party which was ordered by the decree to pay “the same and it was to be a 
first charge on the subject-matter of the suit. The Government, therefore, in 
the first instance claimed the amount from the plaintiff and it was also prayed 
that it may be ordered to be paid by the auction sale of the plaintiff’s share 
in two out of the suit properties, This darkhast was filed against the plaintiff 
as well as the defendants who were ‘in’ possession of the property sought to be 
sold. Even though the plaintiff had given up his right to the family property 
after the preliminary decree, the Government claimed the right to recover the 
couyt-fees from the plaintiff's share which was the subject-matter of the suit 
and over which there wag a statutory charge. The learned Judge below dis- 
missed the darkhast on the ground that the preliminary decree provided that 
the Government was entitled to recover the court-fees amount from the 
plaintiff, that the plaintiff having given up his share in the property, the two 
houses which were sought to be sold were in possession of the defendante, and 
as they were not parties to the darkhast, no order for their sale could be made 
in these proceedings. 

The learned Judge was obviously in error in thinking that the defendants 
were not parties to the darkhast, because it is quite clear that all the parties 
to the suit were impleaded in the darkhast and the defendants appeared in the 
lower Court and have also appeared in this Court. ‘It was, therefore, compe- 
tent to the Court to mae an order agajnst the properties in their hands if they 
were liable. We have no doubt that under the provisions of O, XXXIII, r. 10, 
the plaintiffs share in the two houses sought to be sold and which are now 
in the possessidn of the defendants is liable for this amount because it was the 
subject-matter of.the suit, and as Government had the first charge on the same, 
the amount can be recovered from any person in whose possession they are. 
If the defendants had not been parties to the darkhast, probably no order 
for sale could have bên passed in these proceedings, but as they are parties 
there waa nothing to prevent the Court from passing the order for sale. 

It is contended on behalf of the respondents that O. XXXIII, r. 10, would 
apply only if the plaintiff succeeds in the suit, but he has not succeeded because 
although he had a sharé in the property, be had to give it up aa he had to 
pay more than to receive. It is also contended that the success of a party 
depends on what he gets in the final decree, and the plaintiff did not get any- 
thing under that decree. But it is entirely wrong to say that because the 
plaintiff voluntarily gave up his share after the preliminary decree was passed, 
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fathead Got aided tastes Gal The righps of the parties are decided by 
the preliminary decree, and it was held in that decree that the plaintiff had 
one-fourth share in the suit property. He, therefore, did succeed in the suit. 
The circumstance that being a pauper he cannot*pay his ehare of the debts 
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the defendants. 


. The appeal is, therefore, allowed, the order of the lower Court is set aside MOHANLAL 


and the darkhast should proceed against thesplaintiff’s one-fourth share, which oe 


he had before he gave it up, in the twoshouses sought to be sold in the darkhast. 
The appellant will be entitled to his costs in this Court as well as in the Court 
below. 


é Appeal allowed, 


LJ 
Before Mr. Justice Macklin. 
TEJILAL NARAYANDAS HALWAI 


e E E 


3 GODUBAI RAMCHANDRA MEDHEKAR.* 


Ejectment sutt—Property belonging to devasthan—Manager suing- in individual 
capacity—Suit whether competent. 
A suit by the manager of a temple brought in ‘his individual capacity to eject 

a tenant from the temple property does not lie. 

Babajirao v. Laxmandas1, referred. to. 

EJECTMENT guit. 

The plaintiff Godubai was the manager of a temple known as Bhawani 
temple in Bhawani Peth in the city of Poona. ©n October 1, 1929, she let 
a piece of open land belonging to the temple to Tejilal (defendant) on a rent 
of rupee one per month. She called upon the defendant to quit the land 
from May 1, 1936. On June 10, 1936, the plaintiff brought a suit in ber 
individual capacity to eject the defendant from the land. Her claim was 
decreed in both the lower Courts. ` 
The defendant appealed to tbe High Court. i 


G. N. Tkakor, with V. D. Limaye, for the appellant. 
P. S. Joski, for the respondent. , : 


MACKLIN J. The plaintiff sued in herepersonal capacity for possession of 
the property in suit partly as an owner of the property and partly on the 
basis of landlord and tenant on the allegation that the, defendafit was her 
tenant. The suit was resisted on fhe ground that no tenancy had ever existed 
and the defendant had been in “possession of the property for more than 
forty years and had acquired an adverse title, but that in any event the title 
for the property was not with the plaintiff and that it was not open to the 


*Second Appeal No. 492 of 1942, Joint Second Class Subordinate 
from the decision of N. S. Lokur, Judge at Poona, in Civil Suit No. 650 
District Judge at Poona,-in Appeal of 1936. 

No. 113 of 1941, confirming the de- 1 (1908) L L. R 28 Bom. 215, 
cree passed by B. D. Nadkarni, 3c 5 Bom. L. R 982. 
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plaintiff to sue in her individual capacity in view of the fact that the pro- 
perty was entered in the City Survey Records as belonging to the Bhavani 
temple. The Courts below held that the tenancy was proved. That being 
80, it would not be open te the defendant to deny his landlord’s title. But 


-tbe question of title in the plaintiff was corfridered and it was held that the 


plaintiff had a title to the property and had been in possession of the land 
within twelve yeare of the suit, and that the defendant’s user of the property 
for over twelve years did not censtitute adverse possession in the circum- 
stances of the case. : ° . 

On the facts I have no doubt that the Courts were right in holding the 
tenancy to be proved. It was argued that the finding was based entirely 
upori entries in the books of the plaintiff's husband ; but that .does not seem 
to be the case, as I read the evidence and the judgment of the lower appellate 
Court. There was a statement by the plaintiff's husband that the defendant 
was a tenant and had paid his rent to the plaintiffs husband, and in my view 
that is sufficient evidence to justify a finding that the defendant was a tenant 
on the land. But it has been argyed by the defendant in this second appeal 
that the plaintiff is not proved to have been the defendant's landlord even 
if the defendant was a tenant. Jt is a fact that the municipal records from 
1905 onwards and also the City Survey Records from 1917 onwards assigned 
the land to the Bhavani temple and give the plaintiff's mother as the manager 
and not as the owner of the land ; and it is also a fact that during those years 
the municipal taxea have been paid by the plaintiff or her mother as manager 
of the temple and not 'in any individual capacity. In the absence of clear 
evidence on the point I am not prepared to bold that the tenancy was with 
the plaintiff in an individual capacity rather than with the plaintiff as manager 
of the temple. As there rhay be a*distinctian between the plaintiff in her 
individual capacity and the plaintiff as manager of the temple and it is not 
proved that the plaintiff in this suit suing in her individual capacity is the 
landlord of the defendant, the question of estoppel would not arise. I think 
therefore that it is for the plaintiff to prove her title to the property before 
sbe can succeed. , 

This bringe me to the principal point urged on behalf of the defendant, 
namely that the plaintiff having sued in her individual capacity cannot be 
allowed to retover possession of the property on the basis of title as manager 
of the temple. Reference Was made to Babajirao v. Laxmandas* in support 
of the contention that there is a clear difference between the two kinds of suits. 
That was @ case where the plaintiff had brought a suit in the Mamlatdar’s 
Court in his individual capacity and lost it, but later on brought a second 
suit as manager on behalf of the math. he question at issue was one of 
limitation, it being necessary for the math to vindicate its rights within a 
certain period after the decision of the Mamlatdar if the decision of the 
Marnlatdar affected the rights of the math. It was held that the suit was 
in time because the rights of the math were in no way affected by the deci- 
sion of the Mamlatdar, the suit in the Mamlatdar’s Court having been brought 
in a purely individual capacity and not by some person acting on. bebalf of 

1 (1908) L L. R 28 Bom. 215, ac. 5 Bom L. R. 92. 
a 
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the math. O E E Sn’ thy piesa Gawd eke Gan Be aie that 
such title as the plaintiff has to the property is derived from her position as 
manager of the temple. She has, it is true, a sanad in her own name from 
the City Survey Officer. But such sanads are not*documents of title as bet- 

ween the holder and a party othet than Government [see Narbheramfi V. 
Vivekramji!]. Moreover there is nothing to show that the City Survey Officer 
had in his mind any distinction between the plaintiff as an individual and 
the plaintiff as manager of the temple; at any rate the records for thirty 
years show her only as manager and sl has paid her taxes only as manager, 
and that is better evidence than her sanad. It may be that she is an owner 
in her own right, subject only to a trust in favour of the devasthan ; but the 
evidence does not go further than sh6wing that she is the manager of the 
devasthan by right of heirship. 

From this ie tollee that Tor the ‘Gurbouea i thie predi auth che daban 
must be treated as having its own rights over the property. In the absence 
of evidence as to the terms and conditions of the foundation, the legal infe- 
Tence would be that the title either to the,pyoperty or to the management of 
the property follows the line of inheritance from the founder : see Jagadindra 
Nath Roy v. Hemanta Kumari Debi’ But whether the inheritance is to the 
property or to the management must depend on the rights of the devasthan ; 
and if the dedication was in fact a complete dedication in favour of the 
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devasthdn rather than a limited dedication of a trust in favour of the 


‘devasthan with the right of ownership in the heir, then the inheritance would 
þe to the management only. The evidence in this case, apart from the sanad 
in the plaintiffs favour, suggests that it is the devasthan rather than the 
plaintiff that has title to the property. 

The suit should therefore have beeh bfought in? the name of the manager 
rather than in the name of the plaintiff as an individual ; and the question is 
whether the defect in the frame of the suit is substantial or merely technical. 
The result of giving the plaintiff a decree in a suit in which the devasthan 
was not represented would be to leave the right of the devasthan unaffected ; 
and if in spite of the decree the parties were to be left egposed to the risk 
of a second suit by or against the devasthan, the defect*in the frame of this 
present suit would clearly be a substantial defect. In this case I do not see 
bow the defendant could be in danger of a second suit; only the manager 
could bring it (Jagadindra Nath Roy y Hemdhta Kumari Debi’) and 
tbe manager is the plaintiff herself. But, so far as I can see, there would 
‘be nothing to prevent the defendant from suing the manager and,reopening 
the question of his right as between himself and the dévasthan. I do not 
think that the present litigation c§uld operate as res judicata in such a suit. 
I may also point out that on the question of adverse possession both the 
‘Courts below have ignored the allegation of the defendant that he built a wall 
ound the property. If that allegation is true, I am by no means satisfied 
that it would not constitute adverse possession, even though the property is 
only an open site ; and if the defendant chose to bring a suit, it is not im- 

1 (1939) 41 Bom. L. R 939. s.c., 6 Bom, L. R. 765 P.C. 

2 (1904) I.L. R.32 Cal 129, 139, 3 (1904) L L. R. 32 Cal 129, 141. 
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! 
possible that he would succeed pn that point, if not on others also. The suit 


_in its present form must therefore fail. The objection to the frame of the 


suit was taken at the very beginning, and I should not be prepared at this 
stage to allow an amendment of the plaint, even if I had been asked to do so. 

The appeal is allowed and the suit is tliemissed with costs throughout. 
Whether a suit by the plaintiff on behalf of the devasthan is competent or 


likely to succeed is a matter on which I express no opinion. 


Appeal allowed. 
6 
CRIMINAL REVISION, 
° 
Before Mr. Justice Lokur ond Mr. Justice Rajadkyakshe, 
‘ EMPEROR 


KASHINATH DAYARAM OHAUDHARIL.* 


Defence of India Rules, 1939, rr. 344) (a), 814A, 121{—“ Without lawful authority 
or axcuse”——-Reserve Supply Base Depot—Workmen—Sirike—Trade Disputes 
Act (VII of 1929)—Essential Services (Mointenance) Ordinance (XI of 1941), 


Sec. 5(b) 

** Criminal Application for Revi- 
sion No. 499 of 1943, drom *oonvic- 
tion and sentence passed by T. T. 
Sonar, Resident First (Class Magis 
trate at Manmad, œafirmed on ap- 
peal by G. H. Guggali, Sessions 
Judge at Nasik. 

t The material portions ,of the 
rules run as follows :-— 

38. (1) No person shall, without 
lawful authority or excuse—(a) do 
any prejudicial act ;.. 

(6) If any person contravenes uny 
of the provisions of this rule, he 
shall be punishable with imprison- 
ment for a term which may extend 
to five years or with fine or with both. 
81 A, (1) » If in the opinion of 
the Central Government it .is neces- 
gary or expedient so to do for secur-e« 
ing the defence of British India, the 
public safqty,e the maintenance of 
public ‘order or the @fficient prosecu- 
tion of war, or for maintaining sup- 
plies and services essential to the 
life of the community, the Central 
Government may, by general or spe- 
cial order, applying generally or to 
any specified area, make provision— 

(a) for prohibiting, subject to 
the provisions of the order, a strike 
or lock-out in connection with any 
trade dispute;... 

9 


(5) In thie rule the expressions 
“ employer”, " lock-out ”, “ strike ”, 
“trade dispute” and “ workman” 
aball have the meanings respectively 
assigned to them in section 2 of the 
Trade Disputes Act, 1929 (VII of 
1929), subject to the modification that. 
the references to “trade or industry ” 
in the definitidns of “strike” and’ 
“workman” in the said section aball 
be construed as including the per- 
formance of its functions by a local 
authority. 

121, Any person who attempts to- 
contravene, or abeta, or attempts to 
abet, or does any act preparatory to, 
a contravention of, any of the pro 
visions of these Rules or of any 


order made thereunder, aball be 


deemed to have contravened that 
provision or, as the case may be, 
that order. 

t The material portion of the sec- 
ton runs thus : 

"5 Any person engaged in any 
employment or class of employment 
to which this Ordinance applies who 


is guilty of an offence under this 
Ordinance. 
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Rule 38(‘1) of the Defknce of India Rules, 1939, prohibits the doing of a A.Cr.J. 
1943 


ye 


Hence, so long as a strike by workmen is not prohibited by law, any excuse EMPEROR 


prejudicial act “without lawful authority dr excuse” and does not require 
that the excuse should be reasonable or just. 

which is not unlawful is sufficient to take it out°of the category of mischiefs 
contemplated by r. 38(1) (a). ° 


KASHINATH 


Accordingly, a strike by workmen employed in a Reserve Supply Base Depot, DAYARAM 


where commodities required for military purposes are stored and from where 
they are transported to places where they ase required by military authorities, 
on the ground that increase in their, waged demanded by them has not been 
granted, does not attract the application of r. 38(1) (a). 

The provisions of r. 81A apply only to trade disputes as defined by the 
Trade Disputes Act, 1929. 

Semble. ‘Section B(b) of the Esential Services (Maintenance) Ordinance, 
1941, applies only to individual cessation of work, and not to a strike. 
DEFENCE of India Rule 38(1) (a). ° 
Kashinath (accused No. 6) was the Communist Secretary of the Railway- 

men’s Union at Manmad. Accused Nos. 1 to 5 were labourers working in 
the India Reserve Base Supply Depot at Manmad. 

The gepot was a military depot, “ where commodities necessary for efficient 
prosecution of the war are stored on their receipt and from here they are 
transferred to a place where the military authorities wish the same to reach, 
It is for the purpose of loading and unloading, piling ¢tc.’ of these commodi- 
ties for transport, supply etc. that the labourers are engaged in this depot.” 
Nearly 1,200 labourers were at work at the depot. í 

On May 12, 1943, at about 8-30 a.m. accused Nos. 1 to 5 went on strike 
and instigated other Jabourers numbering nearly 1,000 to follow suit. 
Accused No. 6 abetted them. 

sie acti a Cie as Ce cress sd ee 
their wages, which was only partially granted by Government. The labourers 
were not satisfied by the increase and showed their dissatisfaction by going 
on strike. 

The trying Magistrate convicted accused No. 6 of offences under rr. 38(5) 
and 121 of the Defence of India Rules, 1939, and sentenced him to undergo 
rigorous imprisonment for two years. The remaining actused were also con- 
vied, ue admitted To teenies Ob bog Of ie Cael Procee Code; 
1898. He observed :— 

“ The act on the part of the accused of having gone dn strike la not only an u 
authorised one but is very injurious to the efficient prosecution of war at the pre- 
sent juncture. Nobody knows what a grave demand is likely to procged from such 
an unauthorised act which is brought about unawares and forjno reaso&.” 

The convictions and sentences were confirmed on appeal. 

Accused No. 6 applied to the High Court in revision. 

K. T. Sule, for the accused. g ° 

S. G. Patwardhan, Assistant Government Pleader, for the Crown. 


Loxur J. The applicant who is a communist and the secretary of the 
Railway Men’s Union at Manmad, District Nasik, was tried by the Resident 
Magistrate, First Cias, Manmad, for instigating a strike among the labour- 
ers in the Reserve Supply Base Depot at Manmad and thereby abetting the 
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doing of a prejudicial act. He was convicted untler r. 38(5) read with r. 121 
of the Defence of India Rulés, 1939, and was sentenced to euffer rigorous 


> imprisonment for two years. His appeal to the Sessions Judge at Nasik bav- 


ing been diamiased, he has made this application for revision to have his 
conviction and sentence set aside. Five gf the workmen who went on strike 
were also tried along with him. They were convicted under r. 38(5): of the 
Defence of India Rules and were given the benefit-of a. 562(1) of the Crimi- 
nal Procedure Code. They did not appeal against their conviction. 

The Reserve Supply Base Depot is a military depot where commodities 
required for military purposes are stored ‘and from where they are trans- 
ported to places where they are required by military authorities. A large 
number of labourete are employed in the depot for arranging, loading and 


‘unloading the commodities stored there, and a strike among them resulting 


in the cessation of work is bound to impede and delay the handling of trans- 
port and distribution of essential c&mmodities. Such a strike ia undoubtedly 


‘a prejudicial act as defined in r. 34(4) of the Defence of India Rules. 


It ig not disputed that at about 8-30 am. on May 12, 1943, a large num- 
ber of labourers in the depot wemteon strike. But:the applicant denied at the 
trial that he instigated them to do so and alleged that he was on the contrary 
trying to persuade them to go on duty. On the evidence, it bas been found 


that he did instigate the labourers to go on strike, and that finding of fact 


cannot now be chall 

Rule 38(1) (a) saya that no person shall, without lawful authority or ex- 
cuse, do any prejudjcial act, and any one who contravenes this provision . 
is punishable under r. 38(5). Rule 121 provides, inter alia, that any person 
who attempts to contravene, or abets, or attempts to abet, or does any act 
preparatory to, a contravention of, any of the provisions of the rules or of 
any order made thereunder, shall be deemed to have contravened that provi- 
sion or, as the case may be, that order. Assuming that the strike was a pre- 
judicial act and that the applicant instigated it, Mr. Sule argues that it is 
not proved that the prejudicial act was done “ without lawful authority or 
excuse”. To appreciate this contention it is mecessary to consider the cir- 
cumstances which led to the strike. 

The labourers employed in the Depot were demanding higher wages and 
a cheap grain shop. Their wages were raised once in February, 1942, and 
again in Stptember, 1942, but they were not satisfied. In March, 1943, they 
made a representation td the local authorities in the Depot that the rise given 
to them was not enough and that their wages should be further increased. 
It appears that their request was referred to higher authorities in Delhi. 
Before any reply’ was received from Delhi, the labourers made a written 
request on April 8, 1943, that their wage§ should be increased. It is in evi- 
dence that on May 11, 1943, a reply was received from Delhi partially grant- 
ing their request and Taising their wages to some extent. The labourers being 
not satisfied with that much rise in their wages, the applicant advised them 
to go on strike. Accordingly on the next day, May 12, 1943, about 1,000 out 
of 1,200 employees went on strike. This act was undoubtedly a prejudicial 
act and the question is whether it was done without lawful authority or ex- 
cuse. 


g e 
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It is not contended thaf the strike was authorised and it cannot by any 
stretch of imagination be said that the prejudicial act was done with any 
lawful authority. The learned Magistrate framed a specific issue as to 
whether the workers went on strike without lawful authority or excuse. But 


in recording his finding in the affirmative on that issue, he considered only x sent vane 
the question as to whether there was any lawful authority for doing the DAYARAM 


prejudicial act, but lost sight of the question as to whether there was any 
lawful excuse for the workers to go on strike. That part of the isewe does 
not appear to have been considered by the learned Sessions Judge at all. 

The expression “ without lawful authority” is distinct from “ without law- 
ful excuse”. “With lawful authority” means sanctioned by some lawful 
authority, whereas “with lawful excuse,” means having an excuse which is 
not unlawful, that is to say, not prohibited by law. There is no doubt that 
if the workers were not satisfied with the wages given to them, they had an 
excuse for going on strike, and unless fuch a strike is prohibited, the excuse 
cannot be regarded as unlawful. 

Although the Trade Disputes Act, 1929, and the Bombay Industrial Dis- 
putes Act, 1938, provide means for settlement of trade and industrial dis- 
putes, in order to avoid strikes and lock-outs, it was thought necessary to 
have more elastic’ provisions during the war and r. 81A’ was added to the 
Defence of India Rules in January, 1942. That rule itself did not prohibit 

but on the other hand it indirectly recognised a strike as a legitimate 
means to obtain redress of the workers’ grievances, But the rule empowered 
the Central Government, if-it thought necessary or expedient so to do for secur- 
ing the defence of British India, the public safety, the maintenance of public 
. order or the efficient prosecution of war, or for maintaining supplies and 
services esential to the life of the community, to make provision for prohi- 
biting, subject to the provisions of the ‘brder, a ‘strike or lock-out in connec- 
tion with any trade dispute. In exercise of those powers the Central Govern- 


ment issued an order on August 21, 1942, providing, among other things, ` 


that “no person employed in any undertaking shall go on strike in connec- 
tion with any trade dispute without having given to his employer within one 
month before striking not less than fourteen days’ previoys notice in writing 
of his intention so to do”. Rule 81A(4) makes it ar’ offence to contravene 
any order made thereunder, and preacribes the punishment for it. 

In this case the evidence shows that on April 8, 1943, the entployees made 
a written demand for a rise in their wages and they went on strike on May 
12, 1943. That demand did not amount to a notice of their intention of 
going on strike within one month’ It is, therefore, argued for, the Crown 
that although that demand for a rise in the wages may®be a reasonable ex- 
cuse for the workers to go on stfike, yet it was not lawful for them to do so 
without giving fourteen days’ notice as required by the said order. 

This contention presupposes that s. 81A and thé order made thereunder 
are applicable to a strike by the workera in the Military Supply Base Depot 
at Manmad. Rule 81A(5)’ says that the word “strike” in that rule shall 
have the meaning assigned to it in s 2 of the Trade Disputes Act, 1929. In 
8. 2(ì) of the Trade Disputes Act, 1929, “strike” is defined as a cessation 
of work by a body of persons employed in any trade or industry acting in 


Loker J. 


eed 
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combination, or a concerted refusal, or a refusal uhder a common understand- 
ing, of any number of persona Who are or have been so employed to continue 
to work or to accept employment. The Depot does not carry on any trade 
or industry. As already pqjnted out, it is a mere store-house of certain com- 
modities and the workers are employed to arrange them and load and unload 
them when they are to be transported. * Hence the’ cessation of work of the 
employees of the depot does not fall under the definition of a strike, The 
prosecution must have realized this since the accused were not prosecuted 
under r. 81A(4) of the Defence of Ingia Rules, but under r. 38(5). 

A similar question arose in In re Appalaswomy.t In that case the 
President of a labour union called a strike and dissuaded the workers from 
going to work in a mill engaged in producing war materials, not with the 
object of impeding the war effort but with the object of remedying the real 
or supposed grievances of the union with regard to the arbitrary dismissal 
of a worker without any inquiry, and it was held that the President and the 
union must be deemed to have had a “lawful excuse” for the strike, when 
they had no other method of redressing their grievance except by going on 
strike, though the President knew*tat as a result of the strike essential war 
work would bd impeded. In acquitting the President, Horwill J. okserved 
that strikes and [dckouts, though clumsy and injurious, were the only existing 
means of deciding trade disputes, and that the calling of a-strike was not 
illegal. It may be notjced that that case was decided in July, 1942, before 
the order under r. 81A was issued by the Government of India in August, 
1942, so that at the time of the strike dealt with in that case there was no 
requirement of a notice of fourteen days by those who intended to go on 
strike. In the present case also as we have already pointed out no such. 
notice was required as r. 81A and the order thereunder do not apply to a 
strike by the workers in the Depot’ which does not carry on any trade or 
industry. 

It is argued that the demand made by the workers had been partially met 
and that their wages had been raised three times in tbe course of a year and 
that hence the excuse put forward by them to go on strike was unjust and 
unreasonable. But r 38(1) prohibits the doing of a prejudicial act without 
lawful authority or excuse, and does not require that the excuse should be 
reasonable oc just. On the other hand, s. 5(b) of the Essential Services 
(Maintenan@:) Ordinance, 1941, makes jit punishable for any person en- 
gaged in any employment or clasg of employment to which the Ordinance 
applies, to abandon such employment or to absent himself from work with- 
out reasongble excuse. That section, however, applies to individual cessation 
of work, but not tf a strike. So long as-a strike ie not prohibited by law, 
any excuse which is not unlawful would tb sufficient to take it out of the 
category of the mischiefs 3 contemplated by r. 38 (1) (a) of the Defence of India 
Rules. 

As held in Bundoo v. Emperor,? in a charge under r. 38 of the Defence 
of India Rules, the prosecution is bound to prove that the act committed 
by the accused which is the basis of the charge against them was committed 


1 [1942] A. L R. Mad. 735. 2 [1943] A. L R. AN. 15, 
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without lawful authority! or excuse, And in the absence of proof that the A Cz.J. 
excuse put forward by the strikers was not Jawful, the applicant's convic- 198 
tion cannot be sustained. aay 
We, therefore, make the rule absolute, set aside the applicant's conviction >“ 
and the sentence passed upon him and order him to be aoquitied and set Kasman 


at liberty. DAYARAM 


RAJADHYAKSHA J. I agree. Loksr J. 
Rule made absolute. —_ 


Before Mr. Justice N. J. Wadia and Mr. Justice Weston. 


EMPEROR 1943 
v. w 
PURSHOTTAM DEVJI PATEL.* December 8, 


Government of India Act, 1935 (26 Geo. V, c. 2), Secs, 297, 102—Central Legis- 
lature—State of emargency—Act passed under Provincial Legislative List— 
Powers of Central Legislature—Defenca of India Rules, 1939, rr. 81(2) (a), 
81(4), 121, 180-—Transport of controlled articles outside district-—Notification— 
Ultra vires—Twur or tur-dal—Export—Forfeiture—Criminal Procedure Code (Act 
V of 1898), Seo. 517—Bombay Retail Tradé¢ Control and Licensing Order, 1942, 
Sec. 3—Sale or storage for sale in retail quantities —Whetker one deal of large 
quantity amounts to suck sale. . 

Section 297 of the Government of India Act, 1935, which deals with Provin- 

~ cial Legislatures or Governments, provides that their power to legislate with 
Tegard to production, supply and distribution of commodities is subject to the 
limitation that they cannot prohibit or restrict import into or export from the 
Province, When, however, the Government of India acquires powers under a. 102 
of the Act td legislate with regard to*Provincidl subjects, such powers are not 
subject to the restrictions laid down in a. 297 and would extend to make legis- 
lation prohibiting or restricting import into or export from a province. 

Hence, a notification issued by a District Magistrate under r. 81(2) (a) 
of the Defence of India Rules, 1939, probibiting the removal of tur or tur-dal 
Epes sapy piace thin (OE Dag Of) the, istrict ste any (piece OTid thas aie 
trict, is not ultra vires. . 

The Bombay Retail Trade Control and Licensing Order, 1942, g 3, which — 
prohibits any undertaking which involves the sale, or storage for sale, in retail 
quantities of any controlled articles, does not cover the unauthBrised purchase 
of a very large quantity (eg. 250 maunds) of £ controlled article in a single 
transaction. 

Rule 130 of the Defence of India Rules provides that no Coujt shall take 


cognizance of any offence under the rules except on a meport in writing made 


by a public servant. The omission of a specific charge under the rules from 
Sore i ce rN a 
before the Magistrate for any such offence. 

Where an Order isdued under r. 81(2) of the Defence of India Rules, does 
not provide that any grain in respect of which the Order has been contravened 


“* Criminal Application for Revi- trate, Anand, and confirmed on ap- 
mon No. 491 of 1943, from convic- peal by M. G. Mopani, Sessions Judge 
tions and sentences pasaed by K. U. of Kaira, at Nadiad. 


Bee a ee eee 
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is liable to forfeiture, the Court has no power to diet forfeiture under r. 81(4) 

as amended, nor has the Court power to order confiscation under the wider 

powers conferred by s. 517 of the Code of Criminal Procedure, 1898. : 
Where a statute specifies a particular mode of enforcing a new obligation 

‘created by it, such obligation can as a general rule be enforced in no other 

manner than that provided by the statute. Š 

Derence of India Rule 81(2) (a). 

The Government of India Act, 1935, s. 297, (1)(@) enacts: 

' “No Provincial Legislature or Government shall— 

(a) by virtue of the entry in the Provincial Legislative List relating to trade 
and commerce within the Province, or the entry ‘in that list relating to the produc- 
tion, supply, and distribution of commodities, have power to pasa any law or take 
any executive action prohibiting or restricting the entry into, or export from the 
Province of goods of any class or description ; i 
Section 102(1) of the Act Provides į — 

u Notwiihatanding anyihiag in the précdinr aidiods ot hi danes Federal Le- 
gislature shall, if the Governor-General has in hia discretion declared by Proclama- 
tion (in thia Act referred ta ag a ‘Proclamation of Emergency’) that a grave emer- 
gency exists whereby the security of India ia threatened, whether by war or inter- 
nal disturbance, have power to make lawa for a Province or any part thereof with 
respect to any of the matters enumerated in the Provincial Legislative List :’e 
Under the powers conferred as above, the Central Legislature enacted the 
Defence of India Act (XXXV of 1939), the preamble of which recited : 
“and whereas the Goverfior-General in his discretion has declared by Proclamation 
under sub-section (J) of æction 102 of the Government of' India Act, 1935, that a 
grave emergency exists whereby the securify of India ia threatened by war:” >» 
The Central Government, acting under thé powers conferred on it by s. 2 
of the Act, made rules, known as the Defence of India Rules, 1939, the mate- 
rial ones of which ran thus :— 

“81 (2) The Central Government or the Provincial Government, so far aa ap- 
pears to it to be necessary or expedient for securing the defence of British India or 
the efficient prosecution of the war, or for maintaining supplies and services eseen- 
tial to the life of the community, may by order provide— 

(a) for regulating or prohibiting tha production, treatment, keeping, storage, 
movement, export, distribution, disposal, acquisition, use or consumption of arti- 
cles or things of any gescription whatgver and in particular for prohibiting the 
withholding from sale, erther generally or to specified persons or classes of persons, 


` of articles or things kept for sale, and for requiring articles or things kept for sale 


Re Be Solel came eciliy ot to apeetted petsona: ce darbea oh perona or io peded 
circumstancea;... 

(4) TF a esses aba ue ne atk me en eT 
punishable with imprisonment for a term which may extend to three year or with 
fine or witheboth. 

{and if the Order ® provides, any Court trying such contravention may direct 
that any property in respect of which the Court is satisfied that the Order has 
been contravened shall be forfeited ta His Mafesty.] (added by Defence Depart- 
ment Notification No. 5-Dp. (9)/43, dated-the 5th February 193.) 

121. Any person who attempts ta contravene, or abets, or attempts to abet, or 
does any act preparatory to, a contravention of, any of the provisions of these Rules. 
or any order made thereunder, shall be deemed to have contravened that provision 
or, as the case may be, that order. 

130. (4)! No Court or Tribunal shall take cognizance of any alleged contraven- 


` tion of these Rules, except on a report in writing of the facts constituting such con- 


travention, made by a public servant.” 
: , 
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On December 19, 19414 the Government of Bombay, acting under s. 2 (5) 
of the Defence of India Act, issued the’ following notification (vide, the 
Bombay Government Gazette for 1941, Part IV A, p. 321) :— 

“No. 5. D/W oL In exercise of the powew conferred by sub-s. (5) of a 2 
of the Defence of India Act, 1943, the Government of Bombsy is pleased to direct 
that the powers or duties conferréd gr imposed on it by such of the rules of the 
Defence of India Rules as mentioned in the schedule annexed hereto shall also be 
exercisable or dischargeable by all District Magistrates within the limita of their 
respective jurisdiction :— 

Rules 15, 26, A,.40, 41, 49, 60, 51A, 51B, 51D, 51E, 61F, 51G, 54, 57, 
76 A, 77, 81, 83, 85 B, and 139” 

Acting under the powers conferred on him by the above notification, the 
District Magistrate and Controller of Prices, Kaira, issued a notification, on 
December 25, 1942 (vide, the Bombay’ Government vases for 1942, Part I, 
p. 4341) :— 

“W, A. R. 206. In exercise of the p@wers conferred by cl. (a) of sub. r. (2) 
of r. 81 of the Defence of India Rules, read with Government Notification, Home 
Department (Political—War) No. S. D/W 3401 dated December 19, 1941, the 
District Magistrate and Controller of Prices, Kaira, hereby directa that with effect 
from the date of this order, no person shall temove wheat, any wheat product, tur, 
or tuy-dal by rail, road or river from any place within the limite of Kaira District 
Pe ee ee eS en een weer 
trict Magistrate, Kaira.” 

On July 29, 1942, the Government of Bombay issued, under the power con- 
ferred by r. 81 (2) of the Defence of India Rules, an order called the Bombay 
Retail Trade Control and Licensing @rder, 1942, s: 3(1) of which ran— 

“No person shall engage In any undertaking which involves the sale, or storage 
for sale, in retail quantities of any controlled articles, except under and in accordance 
with. a license issued in that behalf by an officer authorised by the Provincial Gov- 
ermment.” . 

The accused purchased at Sarsa, a village in the Kaira District, from one 
Becharbhai Bhaijibhai, 250 maunds of tur dal, and on September 1, 1943, 
attempted to export the commodity to Bakrol, a village in the Baroda State, 
without taking out a license in that behalf. 

He was convicted by the trying Magistrate of an offence under r. 81(4), 
read with r. 121 of the Defence of India Rules and sgnt@nced to suffer rigo- 
Tous imprisonment for two months. ‘He was also convicted of trading in tur 
without a license in contravention of s. 3() of the Bombay, Retail Trade 
Control and Licensing Order, 1942, and sentenced to undergo rigorous im- 
prisonment for one month. Both the sentencea were ordered to run concur- 
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rently. The Magistrate further ordered forfeiture of 250 maunds of tur dal ` 


under r. 81 (4) as amended. 

On appeal, the Sessions Judge upheld the convictions and’ sentences, but 
Cee ee ee Te 81(4) to one under s. 517 of the 
Criminal Procedure Code.” . ‘ 

Fis cesioal O the Gat Coun eae 


C. P. Patel, for the applicant. 
B. G. Reo, Government Pleader, for the Crown. 
N. J. Wapu J. The applicant was tried by the Resident First Clases Ma- 
gistrate, Anand, for having attempted to export 250 maunds of tur, which he 
: e 
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had purchased at Sarsa in the ‘Kaira District, to Bakrol in the Baroda State, 
in contravention of Notification Mo. W. A. R. 206 issued by the District 
Magistrate of Kaira in exercise of the powers conferred by T. 81 of the Defence 
of India Rules, 1939, “directing that no person should remove wheat, wheat 
products, tur on tur-dal from any place within the limits of the Kaira Dis- 
trict to any place outside the District except under a permit granted by the 
District Magistrate, Kaira. The offence is alleged to have been committed 
-on the morning of September 1, 1943. He was also charged with trading 
in tur without a license in contravention of the Bombay Retail Trade Con- 
trol and Licensing Order, 1942, made and published by the Government of 
Bombay on July 29, 1942, which provided that no person should engage in 
any undertaking which involved the sgle, or storage for sale, m retail quan~ 
tities of any controlled articles except under and in accordance with a license 
issued in that behalf by an officer authorized by the Provincial Government 
(e. 3(1)). Pulses of all kinds were intluded in schedule I appended to the 
Order which specified the controlled articles. 

The accused pleaded guilty. The learned Magistrate convicted him under 
T. 81(4) read with r. 121 of the Defence of India Rules for having attempted to 
export tur without a permit and sentenced him to suffer rigorous imprison- 
ment for two months. He also sentenced him to suffer rigorous imprison- 
ment for one month under r. 81(4) for trading in tur without a licence. He 
further directed that the tur attached from the accused, which amounted to 
250 maunds, should be forfeited. The accused made an appeal to the Sessions 
Judge who confirmed the convictions and sentences, but altered the order of 
confiscation from one under r. 81(4) of the Defence of India Rules to one 
under s. 517 of the Code of Criminal Procedure. The’ accused has come to 
this Court in revision. 

The first contention urged 6n behalf of the accused is that the notification 
issued by the District Magistrate, Kaira, under r. 81(2) is ultra vires. Rule 
81(2). provides that the Central Governmént or the Provincial Government, 
so far as appears to it to be necessary or expedient for securing the defence 
of British India or the efficient prosecution of the war, or for maintaining 
supplies and services essential to the life of the community, may by order 
provide for regulating ér prohibiting the transport of articles or things of any 
description whatsoever. By a-notification issued by the Provincial Govern- 
ment, No. S. D/W. 8401 of December 19, 1941, in exercise of the powers 
conferred by, sub-s. (5) of & 2 of the Defence of India Act, 1939, the Gov- 


-ernment of Bombay directed that the powers or duties conferred or imposed 


on it by r. 8leof the Defence of India Rules should be exercisable or dis- 
chargeable by all Dftrict Magistrates within the limits of their respective 
jurisdictions. The accused was charged with’ having attempted to export tur 
from the Kaira District into the Baroda State. It is contended that under 
8. 297 of the Government of India Act no Provincial Legislature or Gov- 
ernment can, by virtue of the entry in the Provincial Legislative List relat- 
ing to trade and commerce within the Province, or the entry in the list relat- 
ing to the production, supply and distribution of commodities, have power 
to pass any law ortake_any executive action prohibiting or restricting the 
entry into, or-export from, the Province of goods of any clase or description. 
, 
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By s. 102 of the Government of India Act’ power is given to the Federal Le- A Ce, J. 
1943 


gislature to legislate for a Province or any part thereof with respect to any 
of the matters enumerated in the Provincial Legislative List, if the Governor 
General has declared that a grave emergency exists whereby the security of 
India is threatened. The preamble to the Defence of India Act states that 
such a state of grave emergency had been declared to exist by a proclamation 
by the Governor General under s. 102 of the Act. It is conceded that in 
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these circumstances the Central Governmént had power to make rules under N- J. Wadia) 


the Defence of India Act defling with subjects falling within the Provincial 
Legislative List, and in particular dealing with trade and commerce within the 
Province which is one of such subjects It is contended, however, that the 
power given to the Government of India by 8 102 of the Act to legislate on 
such matters would be subject to the same restrictions to which the Provin- 
cial Government would ‘be subject ; atd since under s. 297 a Provincial Gov- 
ernment could not legislate so as to prohibit export from the Province, the 
Government of India also could not do so, and therefore the notification of 
the District Magistrate which was issued in the exercise of the powers con- 
ferred by r. 81(2) of the Defence of India Rules was ultra vires of 3. 297 of 
the Government of India Act. In our opinion there is no force in thie con- 
tention. Section 297 deals with Provincial Legislatures or Governments „and 
provides that their power to legislate with regard to production, supply and 
distribution of commodities is subject to the limitation that they. cannot 
prohibit or restrict import into or export from the Province. But when the 
Government of India acquires powers under a. 102 to legislate with regard 
to Provincial subjects, there is nothing in the Act to show that its legislation 
on such matters ia subject to the restrictions laid down in s 297. That 
section does not refer to the Federal Législature’ at all, and since all provinces 
are subject ta the Federal Legislature, that Legislature would have power to 
make legislation prohibiting or restricting import into or export from a province. 
The Notification issued by the District Magistrate prohibiting the removal 
of tur or tur-dal from any place within the limita of the Kaira District to 
any place outside that District was therefore properly isped, and the accused 
has been rightly convicted for having ‘attempted to export tur in contraven- 
tion of it, 

The next contention is that the conviction of the applicant*tor trading in 
tur without a license is wrong. he view taken*by the trial Magistrate was 
that the accused’s act amounted to contravention of the Bombay Retail Trade 
Control and Licensing Order made by the Government of Bombay on July 
29, 1942. That Order directs that no person shall engpge in any undertak- 
ing which involves the sale or*storage for sale, in retail quantities of any 
controlled articles. What the accused did was to buy 250 maunds of tur 
in a single transaction at Sarsa in the Kaira Disttict. His act in doing so 
does not offend against the provisions of s. 3 of the Retail Trade Control and 
Licensing Order issued by Government, since that Order deals with sale -or 
storage for sale in retail quantities The accused neither sold the tur nor 
stored it for sale in retail quantities. His conviction on that charge must 
therefore fail. 

There is also another ground on which that conviction must fail Rule 
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f ‘ 
130 of the Defence of India Rules provides that no Court shall take cogniz- 
ance of any alleged contravention of these rules, except on a report in writ- 
ing of the facts constituting such contravention, made by a public servant. 


"A charge sheet sent by a Sub-Inspector of Police would be a report within the 


meaning of this rule, But the charge-sheet sent in this case by the Sub-Ins- 
pector of Police makes no reference at all to the offence of contravention of 
the Bombay Retail Trade Control and Licensing Order. It mentions only the 


. attempt to export tur from the Kaira District to a village in the Baroda 


State. On this ground also the convictidh anc the sentence of one month’s 
rigorous imprisonment for trading in tur without a license must be set aside. 
It is finally contended that the order made by the learned Magistrate for- 
feiting the 250 maunds of tur seized from’ the accused is illegal. The learn- 
ed Magistrate made the order under r. 81(4) of the Defence of India Rules. 


‘That rule as it originally stood provided that if any ‘person contravened any 


order made under r. 81 be should be punishable in a certain manner. By an 
amendment made on February 5, 1943, the following words were added 
“and, if the order so provides, ang Court trying such contravention may 
direct that any property in respect of which the Court is satisfied that the 
order has been contravened shall be forfeited to His Majesty.” Since the 
order issued by the District Magistrate on December 25, 1942, prohibiting 
the removal of wheat and tur from any place in the Kaira District to any 
place outside the District’ did not direct that any grain in respect of Which 
the order had been contravened should be liable to forfeiture, the Court 
clearty had no power under r. 81(4) to direct forfeiture of the 250 maunds 
of tur. This defect was realised by the learned Sessions Judge, when the 
matter came up before him in appeal, and he therefore altered the order of 
confiscation made by the triat Magisttate, and directed that the confiscation 
should be under s 517 of the Code of Criminal Procedure, and not under 
r. 81(4) of the Defence of India Rules. If there had been no provision with 
regard to confiscation in r. 81(4) of the Defence of India Rules, the Magistrate 
undoubtedly would have had the power to direct confiscation under s. 517 of 


‘the Code of Criminal Procedure. But the language of r. 81(4), which pro- 


vides that confiscation®may be directed only where the order contravened 
provides for such confiscation, seems clearly to imply that confiscation cannot 
be ordered in any other case, and by implication it prevents the application 
of 8, 517 of the Code of Criminal Procedure’ to offences falling under r. 81(4) 
of the Defence of India Rules. Whére a statute specifies a particular mode 
of enforcing a pew obligation created by it, such obligation can as a general 
rule be enforced in ne other manner than that provided by the statute. The 
wider power of confiscation conferred by 90517 of the Code of Criminal 

Procedure must be regarded as impliedly limfted by r. 81(4) of the Defence 
of India Rules. Deca A Or She ea Od ieee wal DOE ate: 
fore applicable to the present case. 

The conviction of the petitioner under r. 81(4) of the Defence of India 
Rules for having attempted to export tur without a permit from the Kaira 
District, and the sentence of two months’ rigorous imprisonment passed upon 
him must therefore stand. Hig conviction under the same rule for trading 
in tur without a license and the gentence of rigorous imprisonment for one 
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month passed upon him'are set aside. The order directing the forfeiture of A. Cr. J. 
the 250 maunds of tur is also set aside. The tur attached from him, or, if it 1943 
has been disposed of, its proceeds, should be returned to the applicant. The “~~ 
accused must surrender to his bail to serve the remainder of his sentence. EMPEROR 


. 


‘ Order accordingly. 
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, N.J]. Wadia]. 
Before Mr, Justice Lokur and Mr. Justice Rajadhyaksh-. = 
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EMPEROR 1943 
v. Nay! 
RAMANLAL DALSUKHBHAI SHAH." 
Factories Act (XXV of 1934), Sec. 32(g)—Bombay Factories Rules, 1935, r, 55t 
—Whether 7. 55 ultra vires the Provincial Government. 


Rule 55 of the Bombay Factories Rules, 1935, framed under s. 32(g) of the 
Factories Act, 1934, ig not wlira vires the Provincial Government. 


PROSECUTION under s. 60(a) of the F&ctories Act, 1934. 

Ope Ramanlal (applicant) was the manager of the Saraspur Mills, Ltd., 
situated at Ahmedabad. On April 29, 1943, the Senior Inspector of Fac- 
tories, Ahmedabad, visited the mill and found that the old wall, which pro- 
vided a fencing to the bot water circulating tank which was thirty-six feet 
in depth, was pulled down. At a distance of three feet from this old wall 
which was demolished there was the wall of a newly built room of the Dye- 
ing Department. There was a window in the north-western corner of the 
wall of the room of the Dyeing Department which gave access to the edge 
of the tank, The space between the wall of the dye house and the edge of 
the tank was used for storing articles required for the repairs of the nozzles 
in the hot water circulating tank. The Senior Inspector of Factories filed a 
complaint against the applicant for his failure to provide secure fencing to 
the tank ‘as required by r. 55 of the Bombay Factories Rules, 1935, 

The trial Magistrate held that a breach of r. 55 was committed and con- 
victed the applicant under 8, 60(a) (iy) of the Factqries Act, 1984, and sen- 
tenced him to pay a fine of Rs. 200. He observed as follows: _ 

“In this case the learned pleader tor the accused has raised an interesting point 
of law. He bas brought to my: notice the recent ruling of the High Court [1943] 
A. I. R. Bom. 5—Haji Hassim Ibrahim v. Emperor*-in which r. 37 of the Factory 
Rules bas been held wlira vires. The learned pleader has argued that the present 
case is also similar to the case decided by the High Court and r, 65 is ultra vires 
“Criminal Revision Application inches in depth and all open tanks 
No. 487 of 1943, from conviction and or open vessels containing either 


ı gentence passed by U. S. Kalyani, 
First Class Magistrate at Ahmeda- 
bad, and confirmed on appeal by D. 
V. Vyas, Sessions Judge, at Ahmeda- 


chemicals or hot substances danger- 
ous to human life or safety shall be 
securely fenced, except when they 
are, in the opinion of the Inspector, 
by reason of construction or position, 
equally safe to every worker as they 
would be if securely fenced. (Bom. 
Govt. Gazette, Part IV, 1935, p. 
1075). 
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aa the rule cannot be made under ss, 24 and 32 of the Act. I have conaidered over 
the matter carefully and come to the conctusion that tha rule is not ultra vires. 
In the case cited by the learned pleader, it is specifically mentioned in the section 
(p. 23), what the Inspector has to do if it appeara to him that a factory ia not 
provided with sufficient means “of escape in case of fire. Under a 24 also, the 
Inspector has been directed as to what he hag todo if it appears to him that any - 
other part of the machinery in a factory is dangerous if not adequately fenced. 
To my mind, however, a 24 ia chiefly for the fencing of machinery though no 
cea nee a ae ae Even 
then, the section remains chiefly for fencing of machinery and r. 55 seems to be 
framed under s. 32(g) of the Act as the plates méntioned under r. 55 as requiring 
fencing could never be called forming machinery or part of machinery. Rule 56 
is, therefore, probably made to provide for fencing in cases which cannot be incud- 
ed under s. 24, I, therefore, hold that 1.965 ds not «hira vires.” 

On appeal the Sessions Judge summarily dismiissed the appeal. 

The applicant applied to the High Court in revision. 

J. C. Shak, with N. C. Shak, for the accused. 

S. G, Patwardhan, Assistant Government Pleader, for the Crown. 


Lokur J. This is an application“it revision against the conviction of the 
applicant under s. 60(a) (w) of the Factories Act, 1934, for leavingeun- 
fenced the hot water circulating tank in the Saraspur Mills in contravention 
of r 55 of the Bombay Factories Rules, 1935. The applicant is the manager 
of the Saraspur Mills, Ltd., Ahmedabad. On April 29, 1943, Mr. Kagal, 
Senior Inspector of Factories, Ahmedabad, visited that mill and discovered 
that the old wall which provided a fencing tg the hot water circulating tank 
had been pulled down, and its place was taken by a wall of the newly built 
room of the Dyeing Department which was at a distance of about three or 
four feet from the old wall of the fenge, and the space which was thus left 
open between the tank and the wall of the room of the Dyeing Department 
was used for storing articles required for the repairs of the nozzles in the 
hot water circulating tank. There was a window in the north-western corner 
of the wall of the room of the Dyeing Department, 3’ 6” X 3’ 6”, which gave 
access to the edge of the tank from the Smithy Department. This amounted 
to a failure to provide, secure fencing. to the hot water circulating tank as 
required by r. 55 of the Bombay Factories Rules, 1935. The Inspector, 
therefore, filed a complaint against the applicant The applicant was tried 
by the First Class Magistrate, Ahmedabad, and a charge was framed against 
him under s. 60(a) (iii) of the Factories Act, 1934. It was contended before 
the learned Magistrate that r. 55 of the Bombay Factories Rules, 1935, was 
ulira vires of the Provincial Government. But the learned Magistrate held 
that the Provincial Government had framed the rule under's. 32(g) of the 
Factories Act, 1934, and that the rule was not ultra vires. On this view, he | 
convicted the applicant unger s. 60(a) (iv), instead of under a 60(a) (#4), 
of the Factories Act, under which be was charged, and sentenced him to a 
fine of Rs. 200. 

The applicant appealed to the Sessions Court, and the learned Sessions 
Judge summarily dismissed the appeal with a remark that he had perused 
the order of the learned Magistrate and had fully considered the arguments 


of the appellant’s learned advocate. From the memorandum of appeal it 
PE 
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appears that various points of law were raised on behalf of the appellant, 
and it would have been better if the learned Sessions ‘Judge had given his 
- reasons for agreeing with the view taken by the learned Magistrate. 

On the admitted facta, there is no doubt that the hot water circulating 
tank, which is 3G in depth andecontains hot water, is dangerous to human 
life and safety, and under r. 55 of the Bombay Factories Rules, 1935, it 
must be securely fenced. The learned Magistrate visited the tank and he 
has observed in his notes of inspection that the window or gap in the wall 
leading to the tank is so situated that if a pewon goes through the window 
on the side of the tank he would find himself about three feet away from the 
edge of the unfenced tank. It is said that there is some loose iron sheet to 
cover the window. But the learned Magistrate has observed in his notes 
of inspection that there was no such loose piece of iron sheet when he visited 
the site. It must, therefore, be beld that the tank was not securely fenced 
and thus the provisions of r. 55 were contravened. 

The next question is, whether r. 55 is slira vires ‘of the Provincial Govern- 
ment. Rules 41 to 55 purport to have begn framed under s8. 24 and 32 of 
the Act. Section 24 appears in chapter III which deals with “ Health and 
Safety’. That section purports to provide for the fencing of machinery for 
the safety of those attending to the machinery in a factory. Under subs. (1) 
of s. 24, every part of the machinery mentioned in cls. (a) and (b) and evety 
part of the machinery which the Provincial Governm®nt may prescribe must 
be kept adequately fenced. As regards other parts of the machinery, that is 
to say, those parts which do not fall within cls. (a)? (bJ and (c) of sub- 
s. (1) of s. 24, if the Inspector considers any such part dangerous, if not 
adequately fenced, he may serve on the manager of the factory an order in 
writing, specifying the measures whichein his epinion should be adopted, 
and requiring them to be carried out before a specified date. Sub-section 
(4) of s. 24 empowers the Provincial Government ta prescribe any further 
+ provisions that it may think necessary for the protection from danger to 
persons employed in attending to the machinery in a factory. Rule 55 
obviously does not provide for the fencing of any part of the machinery. It 
is true that in this particular case the het water circulating tank is admitted 
to be machinery as defined in s. 2(k) of the Act. But that is only an acci- 
dent. The rule is not confined to such tanks which are a part of, the machin- 
ery, but to all tanks, pits, gutters or excavations af more than 18” in depth 
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and all open tanks or open vessels contdining either chemicals or hot sub- . 


stances dangerous to human life or safety. All these places aye required to 
be securely fenced, except when they are, in the opinion ef the Inspector, by 
reason of construction or position»equally safe to every ‘worker as they would 
be if securely fenced. The very ‘heading of that rule refers to places which 
are required to be securely fenced dnd not to parte of a machinery. The 
order in which rr. 41 to 55 are arranged shows that rr. 41 to 49 are framed 
under a. 24(1)(c) prescribing which parts of the machinery require to be 
fenced, and rr. 50 to 55 which are placed under the heading “ protection of 
‘Workers attending to Machinery” purport to have been framed under s8. 
24(4). But that sub-section is intended to provide protection from danger to 
persons employed in attending to the machinery in a factory; so that the 
R. 58. r 
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danger apprehended must be from the machiner} for which a provision is 
preacribed by that sub-section. But rule 55 is intended to protect all per- 
sons, whether employed in attending to any machinery or not, against cer- 
tain dangerous places specified in it. Thus evidently the rule is intended to 
provide for the protection of persons to ‘whom the thing to be fenced is 
likely to be a source of danger and as duch falls under s. 32(g) of the Act. 
That clause empowers the Provincial Government to make rules “ providing 
for any other matter which may be expedient in order to give effect to the 
provisions of this Chapter”. That chapter deals with the health and safety 
of all persons in the factory, not necessarily of persons employed im attending 
to the machinery in a factory. 

MMe Shah: for ie apcieant ona oa aa inane mena 
provide for some additional requirement of ‘adequately fenced parts of a 
machinery. In the case of those parje which fall within subs. (1), cls. -(a) 
and (b), or which are prescribed under cl. (c) of sub-s. (1) of a. 24, the 
machinery itself is to be fenced adequately, In the case of other parts of 
the machinery, Government has Bo power to prescribe any provisions by 
rules, but the Inspector is given power by subs. (2) of a 24 to serve a 
notice on the manager of the factory requiring him to carry out the measures 
specified by him. In these circumstances the Provincial Government cannot 
frame any rule in respect of a part of the machinery which falls under sub- 
s. (2) of a 24. In support of this contention, he relies upon the raling in 
Emperor v. Hassim Ibrahim, where, it is held that the Provincial Gov- 
ernment has no power ‘under s. 22 of the Factories Act, 1934, to make general 
rules covering the subject of means of escape against fire, which is dealt with 
by s. 23, and s. 23 is not to be enforced by means of rules. Applying the 
principle laid down in thaé ruling,.Mr. Shah contends that the Provincial 
Government has no power to make any rules for fencing any part of the 
machinery not falling under s. 24(1) (c), since sub-a. (2) of that section 
provides for the fencing of such parts of the machinery in a factory. On 
the analogy~of the principle laid down in that ruling, r. 55 also would have 
been ultra vires had it been intended to require fencing to part of the machin- 
ery, but it is a mere eccident that the particular tank with which this appeal 
is concerned happens to be-capable of being regarded as a part of the machin- 
ery in the fgctory. But r. 55 is not intended to be applicable to any parti- 
cular type of tank. It pyescribes a general provision for the fencing of all 


. pits, tanks, gutters, excavations or epen vessels which are regarded as danger- 


ous to human life.or safety whether they are parts of the machinery or not. 


Itisa gefferal tulewhich has evidently been framed under s. 32(g) and has 


been misplaced under the heading “Fencing”, so as to indicate that it is 
framed under œ. 24 and 32. But on tha? account it cannot be held to be 
ultra vires of the Provincial Government. We hold that it has been duly 
framed under the powers conferred upon the Provincial Government by s. 
32(g) ef the Act. Hence though the charge against the applicant was under 
e. 60(a) (i), be has been rightly convicted under s, 60(a) (iv) of the Act 
The rule is, therefore, discharged. 

Rule discharged. 

1 ee ee eee Bok ety 
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Before Mr. Justice N. J. Wadia and Mr. Justice Weston. 
EMPEROR e 


U. 
SADASHIV NARAYAN BHALERAO.* 


Defence of India Rules, r. 34 (6) (e){—" Prejudicial act"—Indion Penal Code (Act 
XLV of 1860), Sec. 124A Sedition, Gist of offence—incitement to violence— 
Mere abusive words, not enough. 

The gist of the offence of “ prejudicial act ” under r. 34 (6) (e) of the Defence 
of India Rules, 1939, as also of the offence of “ sedition” under a. 124A of the 
Indian Penal Code, 1860, is ipcitemeht to violence : mere abusive words are not 
enough. 

Nikarendu Dutt Majumdar Va The King Emperor!, followed. 


THE accused was the secretary of the Girni Kamgar Union at Jalgaon. 

On January 26, 1943, which was obeerved by certain sections of the public 
as the Independence Day in India, the ascweed published a leaflet in Marathi 
and circulated it among members of the public at Jalgaon. The leaflet, when 
translated into English, ran as follows :— 

“Celebrate the 26th January as the day of independence by taking a vow of 
‘National Unity. F : 

To al? the patriots :— S 

Unprecedented calamity has befallen ouy nation and the whole of our country has 
been undergoing sufferings. The Imperialists have, by their barbarous policy, turned 
‘the entire country into a cremation ground. When we were in great need of the 
national leaders for the purpose of the national defence, the bureaucracy has declared 
the National Congress unlawful and have detained all the leaders in jail. 

By reason of firing and arrests several villages inf Khandesh have been made 
‘desolate and on account of this great calamity the people are losing their moral 
courage (day by day) and the whole of the country is putting on moribund appear- 
vance. The people in Khandesh have been harassed by the inequitable collective 
fines, Ag the Government ia unable to solve the food problem, the cry of hunger 
ig heard everywhere ; and a situation has arisen everywhere in which serious food 
riots are expected. By depriving the mills of the coal fifty thousand families of the 
workers have been thrown into the ditch of *hunger. ° 

But the Imperialists do not stop even at this, They are making ceaseless efforts 
to create a split between the people and the patriots. They have been trying to 
strengthen their hold by creating disputes and differences among fhe people by 
-various ways such as, creating a split between the owner and the worker on the 
-question of dearness allowance and coal, between the merchants and consumers on 
the question of food grains and between the Muslims and the non-Muslims on the 
question of collective finea. The disumion among the people ig, their last resort. 


* Criminal Appeal No. 363 of 1943, (6) “prejudicial act” means any 
by the Government of the ince act which ig intended or is likely... 
of Bombay, from an order of acquit- ° (e) to bring into hatred or con- 
tal passed by S. D. Adhav, Mags tempt, or to excite disaffection to 
trate, First Clase, Jalgaon. wards his Majesty or the Crown 

t The material portion of the rule Representative or the Government 
suns thus :— i established by law in British India 
34. In this Part, unless there is or in any other part of His Majesty’a 


anything repugnant to the subject or dominions : 
context, `. se 1 [1942] F.G R 38. 
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The Imperialists have been chalking out their programme of setting one against 
the other at a time when the Japanese have started encroachment upon our country. 
By the Japanese bombing attacks our country-men are being killed and the Bengal 
of Rabindranath (Tagore) isin danger. 

The bureaucracy cannot defend our motherignd. On the question of defence the 
history of Burma and Malaya bears testimony to its incompetency. Though the 
Imperialists are here still the country is ours. And therefore we must come forward 
to protect our homes and hearths, mothers and sisters and to defend our country. 
If we blindly carry on sabotage astivities simply because the Imperialists are not 
transferring power to us the Japanese Imgerialign may dominate us. Therefore in 
order to face both these calamities we must achieve this great task of bringing about 
unity on the burning questions before the public such as national defence and self- 
determination and must take over the control of national defence. 

On this day of independence all Indian pfople myat speak with one voice and must 
show to the whole world that we are prepared to defend our country. 

But some patriots, leaving thia straight course based upon the unity of the people 
and their revolutionary strength, are attacking our national defence. Therefore the 
people in the name of national defence must stop them and dissuade them from this 
suicidal course. 

At ‘Chalisgaon a train was derailed, -at Amalner arson was committed, at Dhulia 
looting waa committed and at Adgaon as a result of firing the blood of the great 
patriots was spilt. 

What is the outcome of this? Who grew in strength ? The Imperialists got an 
opportunity to create split among the people and harass them and to help their 
game of separating the Congress from the world opinion and thé (Indian) «ations 
list elements ; Fn Cie Temperate ares prociainuag t9 the muda We have crushed 
the Congress’. 

But the situation is quite different. ie ee ea ee 
the Congres which has taken root in the hearts of the Indian people. 

On the contrary the whole of the Indian public is mustering behind the Congress 
demand of ‘the National Goyrnment gnd the National Defence’. 

Therefore achieving the great unity in the nation is in itself the fight for indepen- 
dence. It is the one and the only duty of every patriot to bring about unity between 
the two great nationalist parties in the country, namely the Congrese and the 
League, for the national defence and for opposing the imperialista. 

There are several communities in our country who have got the same history, 
tradition, culture, conventions and language. We must recognise their right to self- 
determination. On «thi day of independence all people must declare that they 
recognise their right of self-determination. 

The Indian independence has become a world problem. If India goes into the 
possession of dhe Japanese the road to China through Assam by which help can be 
sent to China will be closed. Japan will be Able to invade Russia and the founda- 
tion of the world freedom will collapse 
Therefore every patriot must discharge hia great respodaibility and should fall in: 
line with the ‘march for the world freedom. Therefore, the national unity is the 
one and only way fæ stopping répression, for securing the release of the national 
lenders, securing national defence and establisifing National Government ; and it is 
the duty of every patriot to follow thia course of action. 

On behalf of the Committee of the Indiah Communist Party of Jalgaon, Amalner 
and Bhusaval.” 


For publishing and circulating the above leaflet the accused was charged 
with the offence of publishing a prejudicial report as defined in r. 34(7) 
read with r. 34(6) (e) and (g) of the Defence of India Rules, 1939. 

The accused put up a defence which was worded as. follows :— 

“The pamphlet was issued under particular circumstances. Patriots had been 
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arrested everywhere in Khandesh, The food situation was getting worse day by 
day. The whole public were harassed on account of the collective fines. The acti- 
vities of the Fifth Columnists were in full swing. Some patriots who blindly follgwed 
these Fifth Columnists fell prey to their activities and began to attack the very 
means of defence with a view to commit sabotage and®as a result of their overbear- 
ing attitude a defeatist mentality fetvourable to the Japanese was growing in the’ 


The Hindi Communist Party has been making efforts with a view to check the 
activities of the Fifth Columnists, to dissuade the people fram committing riots and 
loot, td bring to light the secret hoardings of tHe food-grain hoarders, to solve tha 
food problem by bringing about the unit? of the people and to prepare the people 
for the defenca of the country, and I too being a principal member of that party 
have advocated the same political policy in this pamphlet. During the last ten 
months we have checked the sabotage actjvities and food riots and have established 
food committees at ‘various placeasin Khandesh. We held conferences with a view 
to increase food and other production and prepared the people for National Defence. 
All these activities will bear testimony to owr afordsaid policy. 
‘Stop sabotage activities, bring about national unity for National Defence’ this 
very message is given in the pamphlet. 
The situation is still grave. The scarcity of food is increasing. The wave of 
voluntary strikes is surging among the workere® Under these circumstances we are 
ing on a propaganda for growing more food and increasing production for 
Na Defence. We are going to organise a movement for public awakening for’ 
National Defence inspired by patriotiem as against strikes and food-hoardings and 
our activities are thus directed.” : 
The trying Magistrate acquitted the accused, for reastms which he expressed 
thus :— x 
“I have gone through the whole leaflet minutely and I fhd that its main theme 
is that national unity would conduce to the stoppage of repressive policy, the release 
of national leaders and the establishment of National Government. It is nowhere 
suggested in the lenflet that the work of national defence should be snatched away 
from Government forcibly, that the national leaders should be freed by using force 
and that National Government should be formed by resorting to unconstitutional 
methods. On the contrary the public is exhorted to achieve national unity for all 
the above purposes, not to resort to sabotage, and to take part in the present cam- 
paign of achieving worldwide freedom. The accused has no doubt used very violent 
language in the leaflet, attributed inefficiency to Government and its servants and 
made certain assertions which are not at al true... In 192, F. C. R. 38, the 
Federal Court, have held that sedition is nevertheless sedition,“because it is described 
by a lesa offensive name like prejudicial act.... Sedition id a grave offence a pro- 
secution for which is a formidable weapon in the hands of Government, but for that 
very reason it is all the more necessasy to remember that opinions and even the 
violent expression of opinion do not necessarily fall within it.... There is nothing 
on, record to suggest that the leaflets were distributed by the accused to excitable 
and ignorant men and the leaflet is not so worded as to incite the pubjic to dis- 
order....., The leaflet is to be rend as a whole to gauge the intention of the writer, 
which is only ta achieve national unity for the better defence of India.” 
The Government of Bombay appealed against the order of acquittal. 
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N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader, for ` 


the Government of Bombay. ` 

K. T. Suls, for the accused. 

N. J. Wapa J. This is an appeal by the Government of Bombay against 
an order made by the First -Clasa Magistrate, Jalgaon City, acquitting the 
accused Sadashiv Narayan Bhalerao. The accused had been charged under 
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A.Cr.J. r. 38(5) of the Defence of India Rules, 1939, for having on January 26, 1943, 
1%4 made, published and distributed copies of a leaflet which contained prejudicial 
“v~ reports within the meaning of r. 34(7) read with r. 34(6) (e) and (g) of the 

E S Defence of India Rules, 1989. , 

SapagHIy ' The accused admitted having published and distributed copies of the 

NARAYAN leaflet, but contended that in doing so he had committed no offence. He 

RT Weds oe that be bad published the deafet cn, Benali of the Hindi Comaninist 
"Party .which had been making efforts to check the activities of Fifth Colum- 
nists in the country, to dissuade people from,committing acts of sabotage, to 
prevent antisocial activities such as hoarding of food-grains, and to urge the 

people to take part in the defence of the country against the Japanese. 

The learned Magistrate after considesing the passages in the leaflet, which 
were objected to by the prosecution, came to the conclusion that there were no 
words in the leaflet which amounted fo incitement to or a suggestion to resort 
to the use of force or to incitement to public disorder, or which could be re- 
garded as justifying a reasonable anticipation or likelihood of public disorder. 
He held, following the recent judgment of the Federal Court in Niharendu 
Dutt Majumdar v. The King Emperor, that as there was nothing in the 
‘leaflet which would justify the inference that they were distributed by the 
accused in order to incite the public to disorder and since, according to the 
judgment of their Lordshipd of the Federal Court “ public disorder, or the 
teasonable anticipatior’ or likelihood of public disorder, is the giste of the 
offence, and the acta or words complajned of must either incite the disorder, 
or must be such ag tg satisfy reasonable men that that ie their intention or 
tendency ”, the accused had committed no offence under r. 38 of the Defence’ 
of India Rules, He, therefore, acquitted the accused. 

It has been contended before us by the learned Advocate General who 
appears for the Government of Bombay that it has been laid down by this 
Court, by other High Courts and by their Lordshipea of the Privy Council 
that incitement to violence is not a necessary ingredient of an offence under 
s. 124A of the Indian Penal Code, and that it’is not therefore necessary 
to establish under that section or under r. 38 that the words complained of 
were such as were lilly to incite to’ disorder or create a reasonable anticipa- 
tion or likelihood of such disorder. 

Rule 34 (6) (e) which defines the offence for which the accused is princi-' 
pally charged is in practically the same tanguage as s. 124A of the Indian 
Penal Code. Section 124A runs al follows : 

“Whoever ky words, either spoken or written, or by signs, or by visible represent- 
ation, or otherwise, brings or attemptd to bring into hatred or contempt, or excites 
or attempts to excite disaffection towards, Her Majesty or the Crown Representative 
or the Government established by law in Britigh India, or British Burma, shall be 
punished with transportation for life or any shorter term, to which fine may be 
added, or with imprisonment which may extend to three years, to which fine may be 
added, or with fine.” 

The first Explanation to the section says “The expression ‘ disaffection’ 
includes disloyalty and all feelings of enmity.” Rule 38(1) provides that 
no person: aball, without lawful authority or excuse do any prejudicial act, 


1 [1942] F. C. R. 38. 
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and “ prejudicial act” is défined in r. 34(6) (e) as any act which is intended 
or is likely to bring into hatred or contempt, or to excite disaffection towards, 
His Majesty or the Crown Representative or the Government established by 
law in British India or in any other part of Hise Majesty’s dominions. The 
offences dealt with by the two provisions are therefore practically identical, 
and their Lordships of the Federal Court themselves emphasize this point. 
In the course of their judgment in dealing with “prejudicial act” under 


r. 34 (6) (e) they say (p. 48) :— ° N.J. Wadia J. 


“It will be observed that the figst of shese acts is described in precisely the same 
language as is used to describe the offence of sedition in s. 124A of the Indian Penal 
Code. We were invited to say that an offence described merely as a ‘ prejudicial 
act’ in the Defence of India Rules ought to, be regarded differently from an offence 
deacribed as ‘sedition’ in the Code, even though the language describing the two 
things is the same. We cannot accept this argument. Sedition is none the less 
sedition because it is described by a leas gffensive name; and in our opinion the 
law relating to the offence of sedition as defined in the Code is equally applicable 
to the prejudicial act defined in the Defence of India Rules. We do not think that 
the omisdion in the Rules of the three “ Explanations” appended to the section of 
the Code affects the matter. These are addedeto remove any doubt as to the true 
meaning of the Legislature; they do not add or subtract from the section itself ; 
and thé words used in the Rules ought to be interpreted as if they had been explain- 
ed in the same way.” f ' 
The learned Advocate General has relied on certain decisions of this Court 
and of ‘other High Courts and of the Privy Council a8 regards the interpreta- 
tions of s. 124A/ of the Indian Penal (Code in which it has been held that 
incitement to violence is not a necessary ingredient of an offence under that 
section. In Queen-Empress v. Bal Gangadhar Tilak! Mr. Justice Strachey 
in his charge to the jury dealt with s. 124A. as it stood at the time (1897) 
before the amendment made by Act IV of 1898. The section was as follows : 
“ Whoever by words, either spoken or intended to be read, or by signs,.or by 
visible representation, or otherwise, excites or attempts to excite feelings of dis- 
affection to the Government established by law in British India, shall be punished 
with transportation for life or for any term, to which fine may be added, or with 
imprisonment for a term which may extend to three years, to which fine may be 
added, or with fine.” ; os 
Strachey J. said '(p. 135) : . ; 
“The offence consists in exciting or attempting to excite In othera certain bad 
feelings towards the Government. It is mot the exciting or attempting to excite 
mutiny or rebellion, or any sort of actfial disturbance, great or emall. Whether any 
disturbance or outbreak was caused by thes® articles, is absolutely, immaterial. If 
the accused intended by the articles to excite rebellion or disturbance, his act would 
doubtless fall within section 124A, and would probably fall within” otlier sections 
of the Penal Code. But even if he neither excited nor infended to excite any 
rebellion or outbreak or forcible resisfance to the authority of the Government, still 
lf he tried to excite feelings of enmity to the Government, that is sufficient to make 
him guilty under the section. I am aware that some distinguished persons have 
thought that there can be no offence against the section unless the accused either 
counsels or suggests rebellion or forcible resistance to the Government. In my 
opinion, that view is absolutely opposed to the exprese words of the section itself, 
which as plainty as possible makes the exciting or attempting to excite certain 
feelings, and not the inducing or attempting to induce to any course of action such 
1 (1897). L L. R. 22 Bom. 112, 
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A. Cr. J. as rebellion or forcible resistance, the test of guilt, P can only account for such a 
1944 view by attributing it to a complete misreading of the explanation attached to the 
w section, and to a misapplication of the explanation beyond its true scope.” $ 
. Expmor In this case an application {or leave to appeal was made to the Privy Council 
me and one of the grounds on which the leave to appeal was asked for 
Narayan Was that the Judge had misdirected the: jury as to the meaning of a. 124A: 
Za Bal Gangadkar Tilak v. Queen-Empress! (528) One of the grounds urged 
N.J. Wadia J.in the argument of the learned counsel who appeared for the petitioner was 
that the Judge had directed the jury thgt “ disaffection ” meant ill-will in any 
form to the Government, and had .stated that he agreed with the definition 
given in Queen-Empress v. Jogendra Chunder ‘Bose? where the Chief Justice 
` of Bengal had taken the word to mean the absence of affection. It was argued 
that this might vary in degree from indifference to extreme hostility, that 
the term was vague, and that the word “ sedition” used in English law and 
explained as “disloyalty in action’? was more clear. In refusing to grant 
leave their Lordships of the Privy Council approved the charge delivered to 
the jury by Strachey J. and said that taking a view of the whole of the 
summing-up, which was at great Rength, there was nothing in that summing- ` 
up which called upon them to indicate any dissent from it or necespity to 

correct what was therein contained. 
«In Mrs. Besani v. Emperor’, which was a cas under sa. 3, 4, 17, 19, 20 and 
‘ 22 of the Indian Presa, Act of 1910, the Madras High Court took the same 
view as regards the meaning of s. 4 of that Act, the language of which was 
very similar to the language used in sf 124A of the Indian Penal Code and 
` r. 34(6)(@) of the Defence of India Rules. Section 4 of the Indian Prese 
Act of 1910 empowered the Local Government to make an order of forfeiture 
with regard to a press whep it appeared to the Local Government that the 
preas had been used for printing or publishing any newspaper containing any 


words 
“which are likely or may have a tendency, directly or indirectly, whether by 


(© to bring into hatred or contempt His Majesty or the Government established 
by law in Beitish fndm....or any clits or section of His Majesty’s subjects in 
British India, or to excite disaffection towards His Majesty or the said Government 


„OT 
{e) to encourage or incite any person to ipterfere with the administration of the 


law or with the maintenance of law and order,.. 

In this case it was contended that the words “ hatred and contempt” used 
in e. 4 of ébe*Act mean only auch hatred and contempt as would lead to the 
commission of the rimes referred to in the other clauses of the sub-section, 
namely, murder, violence, resistance to the Iqw, intimidation of public servants 

o and others. In dealing with this questiqn Ayling J. referred to the charge of 
Strachey J. in Queen-Empress V. Bal Gangadhar Tilak, referred to above, and 
pointed out that that charge contained an exhaustive discusion of the law of 
sedition, and that he was selecting it and relying on it with more confidence 
because it was substantially approved by their Lordships of the Privy Council. 

1 (1897) LLR 22 Bom. 528, P.Q 3 (1916) LL.R. 39 Mad. 1085, sB. 


2 (1891) I. L. R 19 Cal 35. 
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This case went up in appéal to the Privy Cquncil (Besant v. Advocate-General A. Cz. J. 
of Madras") Their Lordships observed that though the language of s 4 of 1944 
the Indian Press Act, 1910, was not precisely the same as that of s. 124A of "~~ 
the Indian Penal Code, it was closely similar te the language of that section, 

and they pointed out that a. 1@4A of the Indian Penal Code had been the Scan 
subject of careful consideration in the case of Queen-Empress v. Bal Ganga- NARAYAN 
dhar Tilak? and in other cases. 

The two decisions referred to above are fairly old, the decision in Tilak’s NJ. Wadia J. 
case being of 1897 and that in Mes. Besant’s case of 1919. The learned "7 
Advocate General also drew our attention to a more recent ruling of the 

Privy Council in Wallace-Johnson v. The King.* That was a case from West 

Africa and dealt with the interpretatior of s. 326 (later s. 330) of the Crimi- 

nal Code, 1936, of the Gold Coast. The case turned on the meaning of the 

words “ seditious words or writing” occurring. in that section. Sub-section (8) 

of the section defined “ seditious intention ” as an intention (1)' to bring into 

hatred or contempt or to excite disaffection against the person of His Majesty, 

his heirs or successors or the Government of the Gold Coast as by law esta- 

blished, or. . .(4) to bring into hatred or contempt or to excite disaffection 

against the administration of justice in the Gold Coast. In interpreting these 

words their Lordships said (p. 240) : 

“Nowhere in the section is there anything to support the view that incitement to 

violenge is a necessary ingredient of the crime of feditien. Violence may well be, 

and no doubt often is, the result of wild and ill-considered words, but the Code 

does not require proof from the words themselves of any jntention ta produce such 

a result, and their Lordships are unable to import words into s. 330 which would 

be necessary to support the appellant’s argument. 

The submission that there must be some intrinsic evidence of intention, outside 

the words themselves, before seditious intention cag exist, must also fail, and for 

the same reason. If the words are seditious by reason of their expression of a sedi- 


tious intention as defined in the section the seditious intention appears without any 


intrinsic evidence. The Legislature of the Colony might have defined ‘seditious 
words’ by reference to an intention proved by evidence of other words or acts. It 
is sufficient to say they have not done so.” 

In the argument before their Lordships in this case it had been contended 
by counsel for the appellant that the prosecution could*not succeed unless the 
words complained of were themselves of such a nature as to be likely to incite 
to violence and unless there was positive intrinsic evidence of seditious inten- 
tion. In dealing with this contention their Lordships said (p. 239) : 
“The foundation for these submissions wa’ sought in the summing up by Cave J. 
in Reg. v. Burns and otherst quoted at length in Rumell on Crimes, 9th ed, vol. i, 
pp. 89-96. Reference was also made to a number of cases on the law of sedition in 
English and Scottish Courts, which, it was said, supported the statement of the law 
by Cave J. Their Lordships throw no doubt upon the authority of these decisions, 
and if this was a case arising in this country, they would feel it their duty to exa- 
mine the decisions in order to test the submissions on behalf of the appellant. The 


present case, however, arose in the Gold Coast Colony.” 
After referring to the fact that there was a close correspondence on some points 


1 (1919) L L. R 43 Mad. 146, 528, 
3. ©. 21 Bom. L. R. 867, P.C. 3 [1940] A C 231. 
2 (1897) .I. L. R. 22 Bom. 112, 4 (1886) 16 Cox 355, 
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A Cr. J. between the terms of the section in the Code and the statement of the English 

1944 law of sedition by Stephen J. in’the Digest of Criminal Law, 7th ed., arts. 

= 12312%, quoted with approval by Cave J. in his summing-up in Reg. v. Burns, 

their Lordships said (p. 240); 

ha “The fact remaina, however, that! it ia in the Criminal Code of the Gold Coast 

NARAYAN Colony, and not in English or Scottish cases, that the law of sedition for the Colony 

"hto be found.” 

N.J. Wadia J. If we were to apply these principles to the case before us the accused’s act 

—— in printing, publishing and distributing the leaflet would, in my opinion, 

amount to an offence under r. 38. I agree with the learned Magistrate that the 
leaflet contains no words of actual incitement to violence, nor does it contain 
any words which would create a reasonable anticipation or likelihood of vio- 
lence. But there are undoubtedly paseages in the leaflet which hold up the 
Government to hatred or contempt by attributing to it various evils and mis- 
fortunes suffered by the people, By impating to it base motives, and by accusing 
it of hostility or indifference to the welfare off the people. 

In the judgment of the Federal Court, referred to above, however, a different 
view has been taken. Their Lordakips have beld that public disorder, or the 
reasonable anticipation or likelihood of public disorder is the gist of the offence 
under r. 34(6) (6) and under s. 124A, and the acts or words complained of 
mugt either incite to disorder, or must be such as to satisfy reasonable men 
that that is their intention or tendency, Again in another passage in the 
` judgment their Lordshipa gay (p. 51) : 

“There is an English gaying that hard words break no bones; and the wisdom 

of the common law has long refused to regard as actionable any words which, though 
strictly and literally defamatory, would be regarded by all reasonable men as no 
more than mere vulgar abuse. Abusive language, even when used about a Govern- 
ment, is not necessarily seditiqn, and there are certain words and phrases which 
have so long becoma the stock in trade of the demagogue as almost to have lost 
all real meaning ..... But we cannot regard the speech, taken as a whole, as in- 
citing those who heard it, even though they cried “shame, shame” at intervals, to 
attempt by violence or by public disorder to subvert thea Government for the time 
being established by law in Bengal or elsewhere in India.” 
Although in the report of the case beard by the Federal Court the judgments 
of the Privy Council, referred to by mt above, have not been mentioned, either 
in the arguments or in the judgment of their Lordships, I presume that they 
were present to their minds, and in spite of this their Lordships have taken a 
different view holding that-incitement to Violence was the gist of the offence 
and mere abuse would not be enough 

The learped. Advocate General asks us to hold that the view taken by the 
Federal Court is in eonflict with the view expressed by the Privy Council on 
more than one occasion and is not therefore Hinding on ua. T am not prepared 
to do so. Under s. 212 of the Government of India Act the decisions of the 
Federal Court are binding on us. The Privy Council decision in Tilak’s case 
ig more than forty-five years old, and that in Mrs. Besant’s case twenty-three 
years old, and both af them do not deal with the Defence of India Rules 
with which we are concerned in this case; and although the decision in 
Wallace-Joknson’s case is a very recent one, that again is a decision on an 
entirely different: Act and in a case arising in a different part of the Empire. 
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The decision of the Fedesal Court is on the very rule (34(6)), which we are A Cr.J. 
asked to interpret, and was given after full consideration of the changes in 1944 
the law of sedition which have taken place in the course of time. Although ~~ 
in the absence of the decision of the Federal I would have had no hesi- PMT 
tation in holding that the Magigtrate’s view in is case waa wrong, I am not Samsa 
prepared to say, as the learned Advocate General wants us to, that the deci- NARATAN 
sion of the Federal Court is not binding on us. 

The accused had also been charged with having committed a prejudicial YJ: Pade J 
Se ita toe eee of that is by doing an act which was 
intended or likely to cause fedt or to the public or to any section of the 

public. The learned Magistrate has acquitted the accused on that charge 

also. The learned Advocate General has stated before us that the object of 

the Government appeal was to get the question of the proper interpretation 

to be put upon r. 34(6) (e) decided and that he does not prese the charge 
under r. 34(6) (g). 

The appeal must therefore be dismissed. 

WESTON J. The charge against the accused was that be made, published, 

and distributed copies of a certain leafle® and thereby committed prejudicial 

acts as defined in r. 34(6), cla (e) and (g), of the Defence of India Rules. 

That the accused made, published, and distributed the leafleta was not dis- 

puted, and the only question before the Magistrate was whether by, 90 

doing, he committed prejudicial acta. The Magistrate did not consider the 

charge in relation to cl. (g) of r. 34(6), aa, he says, the Police Prosecutor 

did not point out to him any authdrity covering the point. On the charge 

in relation to cL (e) he relied upon a recent decision of the Federal Court, : 
Niharendu Dutt Majumdar V. The King Emperor, also a case of prejudicial 

act under cl. (e), where, after pointing out that cl. (e) of r. 34(6) describes 
prejudicial act in precisely the same language as is used to describe the offence 

of sedition in s. 124A of the Indian Penal Code, it was observed that the law 
relating to the offence of sedition as defined in the Code is equally applicable 

to the prejudicial act defined in the Defence of India Rules; and, after dis- 

cuasion of general principles underlying the offence of sedition with reference 

to certain English cases, it was said (p, 50) :— 2 ie 

“Public disorder, or the reasonable anticipation or likeHbood of public disorder, 

is thus the gist of the offence. The acts or words complained of must either incite 
perro aaa a a 


or tendency.” 

The lentoèd Manira “atten Gusting Siw shoes PAn (om ie rotii 
the Federal Court decision, went on to hold that the leaflet complained of was 
not so worded as to incite the public to disorder. He censidered, reading the 
pamphlet as a whole, the intention of the writer to have been ‘to achieve 
national unity for the better defence of India’. He held therefore that he 
had no alternative but to acquit the accused, andhe acquitted him accord- 
ingly. Government have now appealed against the acquittal. 

The learned Advocate General states that he does not wish to rest his case 
under cl. (g) of r. 34(6), although he does not concede that thie clause is 
i applcshe He urges that, on the wording of the leaflet, it falls 

1 [1942] F. C, R 38. 
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Clearly within the mischief of cl (e), as its publication, in the words of this 
clause, ‘ is likely to bring into hatred or contempt... .the Government esta- 
blished by law in British India,’ 

Apart from authority I shquld have no hesitation in accepting this conten- 
tion. Reading the leaflet, I am unable to agree with the learned Magistrate 
that the intention of the writer was ‘only to achieve national unity for the 
better defence of India.’ It is true that this is one of the intentions expreased 
in the leaflet, but intention ia not necessarily single. As has been said, a 
man may speak with two Voices, and when twp messages appear in a public 
utterance, it is no answer to a charge of harmfulness against the one, that the 
other is innocuous. From the present leaflet I think a reader who is prepared 
to give it attention will gather two impæssions. The first is that Govern- 
ment, termed the ‘ Imperialists’, has been unjust’and oppressive, is attempting 
for its own purposes to create disunion among the people, is incompetent to 
defend India, and is responsible that ‘the blood of the great patriots was 
spilt’. It is true the fact that blood was ‘spilt’ when the patriote were 
attempting crimes of violence does ,2Ppear in the pamphlet, and, although 
these crimes are not condemned, the second message of the pamphlet appears 
to be that acts of sabotage are mistakes, But it seems to me unlikely 
that the second message and the somewhat indefinite exhortation that 
‘evtry patriot must discharge his great responsibility and should fall in line 
with the march for the world freedom....’ will cause in the mind ef the 
reader an impression comparable with that made by the first part of the 
pamphlet. In any case*I think the second impression will be distinct from 
the first. 

But if the leaflet is considered in the light of the Federal Court decision in 
Majumders case, whether i» contains incitement to disorder or whether il 
tends to incite to disorder, I think the finding must be in favour of the 
accused. There is no exprese incitement to disorder, and in fact present dis- 
order ig deprecated. I understand a tendency to incite to disorder to mean 
that there is a reasonable poesibility that disorder will result from the act 
itself without further stimulus or further act on the part of the accused or of 
any person, and I do rot think that this tendency can fairly be attributed to 
the pamphlet. It does, in my opinion, tend to create a general feeling of 
hatred and contempt for Government in the minds of its readera, and this 
feeling, on further provocation, might wel” express itself in puBlic disorder. 
But I do not think it does more thafi this. On the authority of the Federal 
Court therefora the decision of the learned Magistrate seems to me to be 
correct. e 

It is urged, however, by the Advocate Geferal that we are not bound by 
this decision ; for, he maintains, it is in conflict with decisions of the Privy 
Council, which lay down tr approve the principle that the definition of sedi- 
tion in the Indian Penal Code makes the exciting or attempting to excite 
certain feelings, and not the inducing or attempting to induce to any cause of 
action, such as rebellion or forcible resistance, the test of guilt ; and he refers 
to the charge delivered by Strachey J. in Tilak's case) which was approved 

1 (1897) I. L. R. 22 Bom. 112, 125. 
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by the Privy Council in the appeal filed (sep p. 532 of the same volume) and 
also in Mrs. Besent’s case! The learned Advocate General has also referred 
to a more recent decision of the Privy Council, Wallace-Johnson v. The King.? 
This was not a case from India but from the Geld Coast, but their Lordships, 
when interpreting seditious intention, defined as an intention to bring into 
hatred or contempt the Government of the Gold Coast as by law established, 
held these words to be clear and unambiguous and observed (p. 240) :-— 

“There is a close correspondence at some peints between the terms of the section 
in the Code and the statement of the Ænglish law of sedition by Stephen J. in the 
Digeat of Criminal Law, 7th ed., arts. 123-126, quoted with approval by Cave J. in 
his summing up in Reg. v. Burns and others.2 The fact remains, however, that it is 
in the Criminal Code of the Gold Const Colony, and not in English or Scottish cases, 
that the law of sedition for the Colon} is to be found.” 

And later after setting out the definition of ‘ seditious intention’ (p. 240) :— 

“ Nowhere in the section ig there anything to support the view that incitement to 
violence is a necessary ingredient of the crime of sedition. Violence may well be, 
and no doubt often is, the result of wild and ill-considered words, but the Code 
ee ee rege re ene yee ipe ere 

NQ reference appears to these decisions in the judgment of the Federal 
Court in Majumdar’s case as reported. 

The learned Advocate General, while conceding that under s. 212 of the 
Govesnment of India Act the law declared by the Federal Court is binding 
upon us, points out that under the game section the law declared by any 
judgment of the Privy Council is binding upon ue He claims that when 
conflict exists, as he says it exists on the meaning of sedition, between the law 
declared by the Federal Court and by the Privy Council, it is the decision of 
the Privy Council, to which in certain circunftances appeal lies from the 
Federal Court, by which we should consider ourselves bound. 

. I can see neither advantage nor propriety in embarking upon a critical 
comparison of the decision of the Federal Court with those of the Privy 
Council. If these decisions are at variance, resolution of the conflict lies with 
one or other of those tribunals, Whereas here the lategt pronouncement is 
that of the Federal Court, and this pronouncement is teactly in point on the 
facts of the present case, I think our duty lies in following this pronounce- 
ment. i 

I think therefore the Magistrafe was right in his conclusion and that the 
appeal must be dismissed. : 

PER CURIAM. The learned Advocate General has asked us tô certify for the 
purpose of a 205 of the Government of India Act thatthe case does not in- 
volve a substantial question of gw as to the interpretation of the Government 
of India Act or any order in Coungil made thereunder. We certify that the 
case does not involve any such question. 


Appeal dismissed. 


1 (1919) L L. R. 43 Mad. 163, 2 [1940] A. C. 23h 
3. © 21 Bom. L. R. 867, P.C 3 (1886) 16 Cox 355, 359-60. 
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APPEAL FROM ORIGINAL CRIMINAL. 


Before Mr. Justice N, J. Wadia and Mr. Justica Weston. 
« @ 
EMPEROR « 
v o’ 
SHAIKH HASAN ABDUL KARIM 


ee 
EMPEROR 
v. 
AKBARKHAN ATTAMAHOMED.* 


Criminal Procedure Code (Act V of 1898), Sec. 41LA—Act XXVI of 1943—Appeal, 
right of —Deciston of single Judge presiding at High Court Criminal Sessions— 
Construction of statute—Reirdspective effect. 

The provisions of a. 411A of the Criminal Procedure Code, 1898, which for 
the first time gave a right of appeal from the decision of a single Judge presid- 
ing at a criminal sessions of the High Court, are not retrospective, 

Colonial Sugar Refining Company V. Irving), Nana V. Sheku®, Sardar Ali 
v. Dalinmddin,s and Vasudeva Samiar, In re,* referred to. ` e 

Badrudin v. Sitaram Vinayak,® treated as overruled. 

MURDER. 

In the early morning “hours of December 25, 1942, Shaikh Hasan ‘Abdul 
Karim (accused No. 1) picked up a quarrel with Nasiruddin (deceased), a 
policeman in plain clothes on duty at the Mahim fair. From words the two 
came to blows, and accused No. 1 snatched his belt from the deceased and 
struck repeated blows on him with it. The deceased lost consciousness and 
fell on the ground. Accused No. 1 then called upon his companion Akbarkhan 
(accused No. 2) to stab the deceased. Accused No. 2,-who was unarmed, 
procured a big knife from nearby, and, when asked again to stab the deceased, 
inflicted on him a deep wound on his left buttock which caused his death. 

The two accused were tried by Blagden J. with a special jury. The jury 
brought in an unanimous verdict of culpable homicide amounting to murder 
against both the accusêd. The presiding Judge sentenced each of the accused 
to the extreme penalty of the law on October 12, 1943, 

On November 27, 1943, the Central Legislature enacted Act XXVI of 1943, 
which added s. 411 A to the Criminal Procedure Code, 1898, giving for the 
first time a right of appeal from the Mecision of a Judge presiding at the crimi- 
nal sessions of a High Court. 

On December 15, 4943, the fwo: accused Bled Separate Appeals Agate Yet 
conviction and sentence. 


M. P. Amin, E. B. Ghaswate, and P. A. Mahale, with V. N. Chhatrapati, 
for Hasan Abdul. 


“O. C J. Criminal Appeal No. 1 2 (1908) L L. R. 32 Bom. 337, 
of 1943: Criminal Appeal No. 1 of s. c. 10 Bom L. R. 330. 
1944, from the decision of Blagden 3 (1928) LL.R. 66 Cal. 512, F.B. 
J., in Sessions Cases Noe, 31 and 34: 4 (1928) LL.R. 52 Mad. 361, F.B 
Fourth Criminal Sessions, 1943. 5 (1928) I. L. R. 52 Bom. 
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V. G. Mokile, with S, $. Gupte, for Akbarkhan. 
N. P. Engineer, Advocate General, and J. R. Vimadalal, with N. K. Peti- 
gara, Public Prosecutor, for the Crown. 


N. J. Wania J. The appellants were tried “by Blagden J. and a Special 
Jury at the Fourth Criminal Sessions of 1943 for the murder of a police 
constable, named Nasiruddin Badruddin, on December 25, 1942, and were 
convicted and sentenced to death on October 12, 1943. They have appealed 
to this Court under the provisions gf the recent Act, India Act No. XXVI of 
1943, under which any persoñ convicted on a trial held by a High Court in 
the exercise of its Original Criminal Jurisdiction may. appeal to the High Court 
against the conviction on any ground which involves a matter of law only, 
or with the leave of the appellate Court, or upon the certificate of the Judge 
who tried the case that it is a fit case for appeal, against the conviction on 
any ground of appeal which involves*a mafter of fact only, or a matter of 
mixed law and fact, or any other ground which appears to the appellate Court 
to be a sufficient ground of appeal ; and with the leave of the appellate Court 
against the sentence passed. . 

The new Act received the assent of the Governor General on November 27, 
1943, and under the provisions of 8. 5 of the General Clauses Act it came into 
force on that day, Prior to this appeal, on December 10, 1943, both tha ap- 
pellants had made applications to the Advocate General for a certificate under 
cl. 26 ofi the Letters Patent of this Court. On December 15, 1943, the appel- 
lants filed appeals against their con¥ictions under the amending Act, and on 
the same day the learned Advocate General adjourned sine die the hearing of 
the applications made to him for a certificate under cl. 26 of the Letters Patent. 

The first question which we have tq consideg is whether the appellants are 
entitled to take advantage of the provisions introduced in the Code of Crimi- 
nal Procedure by the amending Act. It is a settled rule of law that no statute 
can be given retrospective operation unless it contains an express provision to 
that effect or unless such a construction is clearly implied by the language of 
the statute. Where a statute deals only with mattera of procedure, it is to be 
applied retrospectively. It is contended on behalf of the appellants that the 
amending Act deals merely with matters of procedure and must therefore be 
applied retrospectively, and the appellants are therefore entitled to the bene- 
fit of it, even though they were convicted aix weeke before the amending Act 
came into force. I am unable to accepé this contention. Prior to the coming 
into force of this Act, a person convicted on a trial held by the High Court 
in the exercise of its Original Criminal Jurisdiction had no right of appeal at 
all, either on questions of fact or on questions of law. His only remedy wae 
to apply to the Advocate General for a certificate that there was an error in 
the decision of a point or points of law, or that a point or points of law which 
had been decided by the High Court should be further considered, and if the 
Advocate General gave such a certificate, or if under cL 26 of the Letters 
Patent the Judge trying the case referred any point or points of law for the 
opinion of the High Court, the High Court was given the power to review 
the case and determine such point or points of law and thereupon to alter the 
sentence passed by the trying Court and to pass such judgment and sentence 

* 
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A.Cr.J. as the High Court considered right. Under the provisions of s. 411A intro- 
1944 duced into the Code by the amending Act, a person convicted on a trial held 
“~ by the High Court is given a right of appeal on any grounds involving matters 
7 of law only, and with the legve of the appellate Court or upon a certificate 
YASAN of the trying Judge, on any grounds of appeal involving matters of fact only 
Asput or matters of mixed law and fact or on a question of sentence. It seems to 
KakIM me clear that the alteration made by the amending Act is not one of procedure 
only. It has given a direct right pf appeal to the High Court on points of 
law which did not exist before except inea very restricted form, and it hag 
axsanxnan given a right of appeal on grounds involving mattera of fact only. which did 
—— not exist at al. This new right of appeal which has been conferred cannot 
N. J. Wadia J. be regarded as a mere matter of procedure, ‘ 
a The question whether a right of appeal can”be regarded as a matter of 
procedure was considered by their Lordahips of the Privy Council in Colonial 
Sugar Refining Company v. Irving In that case a right of appeal from the 
Courts of the States comprising the Commonwealth of Australia which had 
existed till 1903 was taken away by the Judiciary Act, 1903, which provided 
that the several Courts of the States°should be invested with Federal Jurisdic- 
tion in all matters except those specified in the Act, subject to certain con- 
ditions and restrictions, one of which was that every decision of a Court of 
a State from which, at the establishment of the Commonwealth, an appeal lay 
to the Queen in Council, should be final and conclusive except so far as an 
appeal may be brought to the High Court. The judgment under appeal before 
the Privy Council was a judgment delivered by the Supreme Court of Queens- 
land in September, 1903. Before that, on August 25, 1903, the Judiciary Act 
had been passed and had received the Royal Assent. It was contended on 
behalf of the appellants that the provigions of the Judiciary Act of 1903, on 
which the respondent relied, were not retrospective so as to defeat a right in 
existence at the time when the Act received the Royal Assent. In dealing 
with the question their Lordships said (p. 372) : 
“ As regards the general principlea applicable to the case there was no controversy. 
On the one hand, it was not disputed that if the matter in question be a matter of 
procedure only, the petition is well founded. On the other hand, if it be more than 
a matter of procedure. if“{t touches a rigåt in existence at the passing of the Act, 
it was conceded that, in accordance with a long line of authorities extending from the 
time of Lord Coke to the present day, the appellants would be entitled to succeed. 
The Judiciary Act is not retrospective by express enactment or by necessary in- 
tendment. And therefore the uly questjon is, Was the appeal to His Majesty in 
Council a right vested in the appellants at the date of the passing of the Act, ot 
was it a mere mgttdr of procedure? It seems to their Lordships that the question 
does not admft of doub, To deprive a suitor in a pending action of an appeal to 
a superior tribunal which belonged to him as of nght ig a very different thing from 
regulating procedure. In principle, thelr Lordship» see no difference between abolish- 
ing an appeal altogether and transferring the,appeal to a mew tribunal In either 
case there is an interference With existing righta contrary to the well-known general 


princtple that statutes are not to be held to act retrospectively unless a clear inten- 
tion to that effect is manifested.” 


This decision has been referred to and followed in Nana v. Sheku,? in which 


sah 


1 [1905] A. C. 369, 2 (1908) I. L. R. 32 Bom. 337, 
s. œ. 10 Bom L. R. 330, 
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Jenkins C. J. observed, ‘after referring to,the decision in Colonial Sugar 
` Refining Company v. Irving, that to disturb an existing right of appeal is not 
a mere alteration of procedure. He also referred to the full bench decision 
in Ratanchand Skrichand v. Hanmantrav Shivbagas: in which the Court had 
to consider the effect on a pending suit of an enactment which gave a different 
right of appeal and in’ which it was observed (p. 169) : 

“A suit ia a judicial proceeding, and the word ‘proceedings’ must be taken to 
include all the proceedings in the suit from the date of its institution to its final 
disposal, and therefore ta include proceedings in appeal. It follows, in the judgment 
of the Court, that in all suits commenced before the passing of the Bombay Courts’ 
Act, the procedure must (unless another mode of procedure is expressly substituted 


AKBARKHAN 


by that Act) be the same as it would have been if that Act bad not been passed.” N.J. Wadia]. 


In Serdar Ali v. Dalimuddin® the’ question for consideration was whether 
an appeal from the decision of a single Judge of that Court sitting in second 
appeal could be accepted after the comirfg into force of the new Letters Patent 
of the Court, which came into effect on January 14, 1928, and under which 
there was no right of appeal from the decision of a single Judge sitting in 
second appeal in the absence of a certificate from him that the case was a fit 


— 


one for appeal. Previous to the coming into force of the new Letters Patent ' 


there Was a right of appeal to the High Court from the decision of a single 
Judge in second appeal without the leave of the Judge. The suit in which 
the appeal arose had been filed in October, 1920, and the second appeal was 
filed in the High Court on October 4, 1926. It was dismissed by a single 
Judge of the Court on April 4, 1928. » It was held by,a special bench of the 
High Court that the clause in the new Letters Patent requiring leave of the 
Judge could not be given retrospective effect, that the date of the presentation 
of a second appeal is not the date which determines the applicability of the 
amended clause of the Letters Patent, afd that the date of institution of the 
suit in each case is the determining factor. It was further held that rights 
of appeal are not matters of procedure. Rankin C. J. observed on this point 
(p. 518) : ’ 
“...the reasoning of the Judicial Committee in The Colonial Sugar Refining Com- 
pany's case is a conclusive authority to show that rights of appeal are not matters 
of procedure, ...” ° *: 

In Vasudeva Samiar, In re’, where the same question arose, a full bench of 
the Madras High Court took the same view. In Badrudin v. Starim Vinayak,‘ 
a division bench of thie Court dealing with the same question which arose in 


Sardar AK v. Dalimuddin (supra) and Vasudeva Samar, In re (supra), took - 


the contrary view, and held that the amendment made in cl. 15%f the Letters 
‘Patent of the Bombay High Court by which an appeal ftom a decision of a 
single Judge in the High Court in'the exercise of second appeal jurisdiction to 
a division bench could lie only where the single Judge had declared the case a 
fit one for appeal, operated retrospectively. This detision was referred to in 
Vasudeva Samiar, In re, and dissented from on the ground that it must be 
considered as overruled by necessary implication by the Privy Council decision 


1 (189) 6B HGR (ACJ.) 3 (1928) LL R. 52 Mad. 361, F.B, 
166, F.B. 4 (1928) I. L. R. 52 Bom. 753, 
2 (1928) I. L. R. 56 Cal. 512, S. B. l s, c 30 Bom. L. R. %2. 
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in Colonial ee Refining aad case. I ‘am with respect in entire 
agreement with this view. 


The amending Act XXVI of 1943 cannot therefore be regarded as dealing 
with mere matters of procedure. It creates a new right of appeal which did 
not previously exist and must be regarded ds dealing with substantive rights, 
and according to well established principles it cannot be applied retroe- 
pectively unless the Act itself makes an express provision to that effect or 
unlese there is a plain implicatidh to that effect in the language of the Act. 
There is admittedly no express provisio&l in tle amending Act that it is to be 


Aiast igen, eroe ‘effect, aioe can it he wid thak there in anythinp: ii the 
N.J. Wadia J. #nguage of the Act from which it can be inferred that such retrospective effect 


was intended. It is true that e. 7 of the*Act provides that cl. 26 of the Letters 
Patent of this Court shall cease to have effect, but this section only means that 
cl, 26 would not apply to cases arising after the coming into force of the new 
Act. It does not mean that cl. 26 of the Lettera Patent would not continue 
to apply to cases which had arisen before the coming into force of the amend- 
ing Act. Section 6 of the General Clauses Act (X of 1897) provides that 


. where that Act or any Central Act or Regulation made after the commence- 


ment of that Act repeals any enactment previously, made or thereaftef to be 
made then unless a different intention appears the repeal shall not affect the 
previous operation of any enactment so repealed or any. investigation, legal 
proceeding or remedy iM respect of any such right. Under that provision the 
remedy under d. 26 of the Letters Patent is, in my opinion, open to the appel- 
lants in spite of the provisions of a. 7 of the amending Act. The accused can- 
not be deprived of any rights which were open to them at the time when the 
judgment against them was given. 

‘I may mention here that the grounds of appeal in both the appeals are purely 
on points of law, namely misdirection and non-direction, and do not deal with 
any questions of fact. AT that the appellants could therefore urge in these 
appeals could also be urged by them in their application under cl. 26 of the 
Letters Patent. They will not therefore be prejudiced by the view which I 
am taking that they have no right of appeal under the amending Act. 
Both the appeals are therefore not competent and must be dismissed. 


“WESTON J. These are appeals by two persons, Saikh Hasah and Akbar- 
khan, who were tried before Mr. Justice*Blagden and a Special Jury on a 
charge of murder, and who were convicted and sentenced to death. The date 
of the convictions and sentences is October 12, 1943. The two appeals were 
filed on D&cember 27, 1943, and December 15, 1943, and they are claimed to 
be competent under the provisions of Act*XXVI of 1943. Before this Act 
became law, by reason of cl. 25 of the Letters Patent, no appeal lay to this 
Court from a sentence or order passed dr made in any criminal trial before a 
Court of Original Criminal Jurisdiction of this High Court. Clause 25 per- 
mitted reservation by such Court of Original Jurisdiction of a point or points 
of law for the opinion of this Court, and cl. 26 provided for review of the 
case upon a point or points of law eo reserved or upan certificate of the Advo- 
cate General that in his judgment the decision of a point or points of law in 
the case was wrong or should be further considered. By ea 2 and 7 of 
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Act XXVI of 1943 there has been substituted for this limited power of review 
a right of appeal to this Court in favour of a person convicted and sentenced 
to imprisonment exceeding six months or fine exceeding Rs, 200. This right 
of appeal is without qualification on questions “of law. Upon questions of 
sentence appeal is permitted witA the leave of the appellate Court, and upon 
questions of fact or of mixed fact and law appeal liea with the leave of the 
appellate Court or upon certificate of the Judge who tried the case. Act XXVI 
of 1943 received the assent of the Governor General on November 27, 1943, 
and under a. 5 of the General Claus® Act (X of 1897): it must be taken to 


have come into force on that date. The Aret question’ we bage ty comide awa ceels 


is whether the benefit of the right of appeal created by the Act exists in favour 
of a person convicted and sentenced before November 27, 1943. If the present 
appellants are entitled to appeal, a further question of limitation will arise, 
as the present appeals have been filed after the expiry of the period of seven 
days provided by the amendment of art. 150 of the Indian Limitation Act, 
1908, made by s. 8 of Act XXVI òf 1943. 

The argument advanced for the appellants is that by the enactment of 
Act XXVI of 1943 an amendment has been made in a law of procedure, and 
that, tinder the well known rule, an amendment in a law of procedure is to 
be given retrospective effect, and therefore, although the convictions and sen- 
tences were recorded before the Act came into operation, the appellants dre 
entitlefl to the right of appeal created by the Act. ‘It is not suggested that 
there is anything in the Act which shows an express intention of the Legis- 
lature that the right of appeal is to exist in favour Of persons already con- 
victed when the Act comes into force, nor car I find anything in the Act from 
which such intention can be inferred. 

As is indicated by s. & of the General ClauseseAct, a statute is prima facie 
prospective in ita operation (see also Halebury, 2nd ed., Vol. XXXI, p. 513). 
No. doubt an alteration in judicial procedure is retrospective in the sense that 
it is to be applied from the date of its coming into force to all matters, for 
it deals with the mode in which a right of action already existing shall be 
asserted, and creates no new right of action (see Halsbury, 2nd ed, 
Vol. XXXI, p. 517). But I am unable to accept thatthe creation of a right 
of appeal does not create a new right of action, or that the creation of a right 
SRE apea, ean Pe ath to be A Maen. OF prosecne ita any eee ne TEUN O 
action. 

There can be no doubt that if, EEN (aw: acd wot cape 
taken away, that right of appeal will survive, unless a contrary intention is 
expressed by the Legislature, in matters decided before om pending ®t the time 
of the amendment of the law. “Phe decision in Colonial Sugar Refining Com- 
pany v. Irving: ia authority for this. It was there said (p. 372): 

“To deprive a suitor in a pending action of an appeal do a superior tribunal which 
belonged to him as of right is a very different thing from regulating procedure, In 
principle, their Lordships see no difference between abolishing an appeal altogether 
and transferring the appeal to a new tribunal, In either case there is an interference 
with existing rights contrary to the well-known general principle that statutes are 
not to be held to act retrospectively unless a clear intention to that effect is manl- 
feasted.” 3 

I 11805] A. C, 369, 
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If the position was the converse of the presenf, that the right of appeal 
conferred by Act XXVI of 1943 had been taken away and the limited power 
of review under cl. 26 of the Letters Patent substituted, it could not, I think, 
be denied that the right of eppeal would survive in all cases decided before 
the coming into operation of the amending legislation. “I can see no difference 
in principle between the converse case and that before us, between'the opera-, 
tion of a statute of abolishing a right of appeal and the operation of one creat- 
ing it. In Delhi Cloth and General Mills Co. v. Income Tax Commissioner, 
Delhi. which dealt with a newly created right,of appeal to the Privy Council 


Axnamcsiay from a decision of the High Court upon a case stated under e. 11 of the Indian 


~ 


Weston J. 


Income-tax Act, it was said (p. 425): 

“The principle which their Lordships must apply in dealing with this matter haa 
been authoritatively enunciated by the Board in the Colonial Sugar Refining Co. v. 
Irving, where it is in effect laid down that, while provisions of a statute dealing merely 
with matters of procedure may property,” unless that construction be textually inad- 
missible, have retrospective effect attributed to them, provisions which touch a right 
in existence at the pasaing of the statute are not to be applied retrospectively in the 
absence of expreas enactment or necessary intendment. Their Lordships can have 
no doubt that provisions which, if applied retrospectively, would deprive of their 
sions which touch existing rights. Accordingly, if the section now in question is to 

to ordera final at the date when it came into force, it must be clearty so pro- 
vi Their Lordships cannot find in the section even an indication to that effect. 
On the contrary, they thirtk there is a clear suggestion that a judgment of tĦe High 
Court referred to in sub-a. 2 ig one which under sub-s. 1 has been pronounced by 
‘ not less than two judgessof the High Court,’ a condition which was not itself opera- ` 
tive until the entire section came into force. 

“In their Lordships’ judgment, therefore, the petitioners in these cases have no 
statutory right of appeal to His Majesty in Council. Only by an exercise of the 
Prerogative is either appeal admissble.? 

- It is suggested for the appellants that this was a matter of civil rights, and 
that the principle underlying the above decision is that a newly created right 
of appeal should not be extended to decisions already: made at the time the 
right of appeal is created, for prejudice will be caused to a party who has 
sought and obtained a decision which at the time it was given was final. But 
the Crown was a party to the crimin&l prosecution against the present appel- 
lants, and may be said to be interested in the finality of the decision given 
in that prosecution, and apart from this it seems to me that the principle 
against the so-called retrospective effect of amendments of law, other than 
amendments of procedure, is too weft established to be departed from in crimi- 
nal cases on an argument of the abeencd of prejudice to the State or to any 


person. ° 
In my opinion, therefore, these appeals aré not competent. 


e Appeals dismissed, 


1 (1927) L. R. 54.1 A, 421, 3c. 30 Bom. L, R. 60. 
e 
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CRIMINAL APPELLATE. 


Before Mr. Justice N. J. Wadia and ‘Mr. Justice Weston. 


EMPEROR 
"v. 
BUDHABHAI SAKARBHAI.* 


Bombay Town Planning Act (Bom. I of 1915), Sec. 15t— Building'—Screen of cot- 

tugated iron sheets whether wdll—Bombay Municipal Boroughs Act (Bom. XVII 

of 1925), Sec. 3(2). . 

A screen of corrugated iron sheets is a “wall”, and therefore a “buiding” 
within the meaning of the term as used in & 15 of the Bombay Town Plan- 
ing Act, 1915. 

THE accused Budhabhai owned a pi&t which fell within the Ellis Bridge 
Town Planning Scheme and upon which he had built a bungalow for his 
own use. The plot was situated at one of the extreme edges of the scheme 
and was enclosed on that side by a maacmry compound wall six feet high. 
Next to the compound wall was a village site, on which one Dahyabhai built 
a house having four stories, which were let out to different tenants. About 
fifty-four windows of this building overlooked the accused’s property. To 
secure privacy for his property the accused put up a wooden scaffolding at- 
tached to his side of the compound wall along the length of sixty-six feet and 
to a height of twenty-eight feet. He started affixing cqrrugated iron sheets to 
the wooden frame.- No permission was obtained from the local authority for 
the structure. . 

The accused was therefore proeecuted under s. 15(1) (e) of the Bombay 
Towr Planning Act, 1915, for erecting a’ screen of the corrugated iron sheets 
without obtaining the previous permission of the local authority. 

The trying Magistrate acquitted the accused for reasons, which were stated 
thus :— 

“The work done by the accused is only a screen and that too put up out of 
sheer necessity to protect the rights of the accused and of his family members re- 
garding their privacy. The work of the kind cannot be caldi either the compound 
wall in original or an extension of the existing compound wall and it can with no 
stretch of imagination be said to be identified with ‘walls’ which arp included in 
‘building’ in s. 3 of the Bombay Mynicipal Boroughs Act.” 

The Government of Bombay appealed against the order of acquittal. 


* Criminal Appeal No. 324 of 1943, (a) no person shall yrithin the 


by the Government of the Province 


15. (1) When a local authority 
has published a declaration of inten- 
tion to make a scheme— 


aren included im the scheme erect or 
proceed with any building or work, 
or remove, pull down, or alter any 
building or part of building, or re- 
move any earth, stone or material 
unlesa such person has applied for 
and obtained the necessary permis 
sion which shall be contained in a 
commencement certificate granted by 
the local authority in the form pres- 
cribed. 
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SAKARBHAI 
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B. G. Rao, Government Pleader, for the Government of Bombay. 
B. J. Desai, with B. G. Thakor, for the opponent (accused) . 


N. J. WADA J. This ig an appeal by the Government of Bombay against 
an order of the Stipendiarf First Class Magistrate, Ahmedabad, acquitting 
‘the accused Budhabhai Sakarbhai. The,accused had been prosecuted by the 
Chief Officer of the Ahmedabad Municipality under s. 15(7) (c) (#) of the 
Bombay Town Planning Act (Bom. 1 of 1915) for having put up a corru- 
gated iron screen on the north-western side of his plot No. 548]4 in the Ellis 
Bridge Town Planning scheme area wfthoutethe previous permission of the 
Municipality 

Section 15, sub-s. (1), cl. (a), of the Bombay Town Planning Act, pro- 
vides that when a local authority has*publighed a declaration of intention 
to make a scheme, no person ehall within the area included in the scheme 
erect or proceed with any building or work unlesq he has applied for and 
obtained the necessary permission from the local authority. 

Tt is not disputed that the accused put up the corrugated iron screen with- 
out obtaining the permission of the Municipality. It is also not disputed 
that there has been a declaration of intention to make a town planning 
scheme, and that the accused’s plot is within the area included in the stheme. 
The screen complained of has been erected just above the masonry compound 
wall of the accused’s plot, and, although it was contended by the accused at the 
trial that the ecreen wis not within the area of his plot, it appears*clearly 
from the sketch, which has been prepgred for the purpose of this case, that 
the screen is more than a foot within the boundary of the accused’s plot. The 
masonry: compound wall, which ia 1’ 2” thick, is on the boundary line, but 
just inside the accused’s plot, and the screen is on the inner side of this 
masonry wall. It thus clearly fale within the area of the accused’s plot 
and of the Town Planning Scheme. 

The accused contended that he was compelled to put up this screen to 
ensure the privacy of his property, because his plot was at the extreme end 
of the Town Planning Scheme area. Beyond his plot was ordinary village 
site land which was not subject to the restrictions of the Town Planning 
Scheme, and his neighbour on that ‘tide, Mr. Dahyabhai, had’ constructed a 
building of four storeys in close proximity to his compound wall, with the 
result that the privacy of his property was seriously affected. 

The main contention urged on behalf of the accused, and which prevailed 
with the learned Magistrate, was that the screen of corrugated iron, which 
the accuse bad put up, was not a building within the meaning of s. 15(1) 
(a) of the Bombay Town Planning Act. The Town Planning Act does not 
define what a building ia In the absence‘of any definition of the word in 
the Act itself, the Court would be entitled to look at the definition of that 
word in analogous Acté. Section 3, sub-s. (2), of the Bombay Municipal 
Boroughs Act (Bom. XVIII of 1925), says that a building for the purposes 
of that Act shall include any hut, shed or other enclosure, whether used as 
a human dwelling or for any other purpose, and shall also include walls, 
verandahs, fixed platforms, plinths, door-steps and the like. This is the defi- 
nition of the word ‘building’ for the purposes of s. 123 of that Act, which 
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prohibits the construction of or alteration or addition to a ‘building or part A. Cr. J. 
of a building without the previous permission of the Municipal authorities. 1944 
I see no reason why that definition should not be applied for the interpreta- "~~ 
tion of 8. 15 of the Bombay Town Planning Act. | According to that definition 
a ‘wall’ would be a building fgr the purposes ‘of s. 15(1) of the Bombay pupransrar 
Town Planning Act. Even according to the ordinary dictionary meaning of SAKARBHAÍ 
the word, a wall would be a building. In the Shorter Oxford English Dic- —— 
tionary a building is defined as ‘That which is built ; a structure, edifice’. N. J. Wadia J. 
The next question is whether the gcreen “of corrugated iron sheets, which “— 
has been put up by the accusetl, could be called a wall. In the Roads Im- 
provements Act, 1925, (15 & 16 Geo. V, c 68), wall is defined as including 
“any partition of whatsoever material constructed, and any bank’. In the 
Shorter Oxford English Dictionary one of the meanings of a wall is ‘an em- 
closing structure round a garden, yard, or other property.’ Webster’s New Inter- 
national Dictionary defines wall as ‘a *work Or structure of stone, brick, or 
other material, raised to some height and intended for defence or security, 
or for an inclosure’ or as ‘a solid and permanent inclosing fence’. In my 
opinion, therefore, the corrugated iron structure or screen put up by the 
accused is a wall, and therefore a building, for the purposes of s. 15(P) of 
the Bombay Town Planning Act. 

A similar question whether a screen of corrugated iron sheets was a build- 
ing for the purposes of s. 123 of the Bombay Municipal Boroughs Act was 
considered in an unreported judgment of this Court in Emperor v. Nurulla- 
mia Aminsakeb Kadrit, to which I wes a party. Diyvatia J. and I held in 
that case that such a structure was a wall and therefore a building for the 
purposes of that section. This decision was referred to and followed in ano- 
ther unreported judgment in Emperor v. Sheth Ratanji Palanji,2 by Broom- 
field Ag. C.J. and Sen J., in which. als the question for consideration was 
whether a screen of corrugated iron sheets was a building for the purposes of 
s. 123 of the Bombay Municipal Boroughs Act. 

One of the reasons for prohibiting the erection of buildings or walls with- 
out permisaion in a town planning area is that the erection of structures with- 
out any restrictions as to height or ag to the distance „between adjoining 
structures would be objectionable on grounds of sanitation and public health, 

and would also affect prejudicially the amenities of adjacent buildings. This 
ground would apply with equal force whether the wall was one*of brick and 
mortar or of corrugated iron sheets. $ 

In my opinion, therefore, the screen of corrugated iron sheets put up by 
the accused is a building for the purposes of s. 15 of the Bombay Town 
Planning Act, and the conduct of the accused in putting*up this screen with- 
out obtaining the previous permission -of the local authority amounts to an 
offence under s. 15(1) (c) (#)' of “the Act. 

The accused admitted that he had put up the scréen without obtaining the 
permission of the local authority. A consideration, which appears to have 


2 (1938) Criminal Appeal No. 2 (1959) Criminal Appeal No, 85 
526 of 1937, decided by N. J. Wadia of 1939, decided by Broomfield Ag. C. 
and Divatia JJ., on February 18, J. and Sen J., on June 26, 1989 


1988 (Unrep.). (Unrep.). 


480 THE BOMBAY LAW REPORTER. [VOL XLVI. 


a 

A.Cr.J. weighed much with the learned Magistrate, is that*the accused found it neces- 
1944 sary in order to preserve the privacy of his building to put up this screen, 
wate because on the village site land adjacent to his plot, which was not part of 
j. the Town Planning Schema one Dahyabhai had put up in close proximity 
Bupmagnar tO the accused’s wall a four storied building the windows of which overlook- 
SAxaRBHAI ed the accused’s property, and it was on the complaint of this very neigh- 
== bour that the Municipality took action against the accused. These conside- 
N.J. Wadia]. rations cannot, however, affect the question whether the accused’s act amounts 
to an offence under the Town Planning Act pr not. The language of s. 15 
of the Act is quite general and forbids the erection of any building on any 
part of a plot included in a town planning scheme without the permission of 
the local authority. If the accused foupd it necessary in order to secure the 
privacy of his property to erect such a structufe, he should have first applied 
for the permission of the loca] authority, If such permission had been ap- 
plied for, it is possible that the hardship to which the accused had been sub- 
jected because of the fact that the land of his neighbour was not subject to 
the restrictions of the town planning scheme, would have been duly consider- 

ed by the local authority, 

The appeal is allowed, and the order of acquittal made by the trial Ma- 
gistrate set aside. The accused is convicted under 8 15(1)(c)(#) of the 
Bombay Town Planning Act, and sentenced to pay a fine of Rs. 50. 

I have no doubt’ that if the accused applies again to thd local avthority 
for permission to erect such a structure or to continue the one which eriste 
at present, the local aluthority will consider the special circumstances which 
have been referred to above. 

WESTON J. Section 150) of the Bombay Town Planning Act, 1915, pro- 
vides that, where a declaration of intention to make a town planning scheme 
has been published by a local authority, no person within the area included 
in the scheme shall, without the permission of the local authority, erect or 
proceed with any building or work, or remove, pull down, or alter any build- 
ing or part of a building, or remove any earth, stone or material. It is not 
disputed that the opponent, after the publication of a declaration of intention 
to make.the scheme, did; on the boundary of his property within the area, 
erect above a masonry wall a screen made of corrugated iron sheets for the 
purpose of décuring that his house should not be overlooked from a four- 
storied building, which hfd been erected’ very close to it in the adjoining 
area outside the town planning scheme. I agree with my learned brother 
that the mearting of building for the purposes of 8..15(1) (a) seems sufficient- 
ly wide to include # corrugated iron screen such as that erected by the oppo- 
nent. But, if the matter is open to doubt, I have no hesitation in holding 
that. erection of such a screen falls within the more general * ‘proceed. with 
any work.” 

The learned Magistrate has acquitted the opponent, because, in the cir- 
‘cumstances under which the construction was put up by the opponent, it ap- 
peared that his intention was not to do anything which would affect inju- 
ricusty the town planning scheme, but that his intention waa only to secure ' 
his property against encroachments by the large building erected near it on 
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the very ordinary Tights? of any house-holder. But the acheme of s. 15 of 
the Bombay Town Planning Act is not that the propriety of any construction 
within the town planning area shall be judged by individual owners of pro- 
perty, nor is it the scheme of the section that the p propriety of any construc- 


tion shall be judged by the Magistrate before whom a complaint of contraven- eats 
tion of the provisions of the section may be brought. The scheme is that the SARASA] 


local authority shall consider what constructions or alterations may be made 
by individual owners, and that the local, authority ehall grant or withhold 
its permission to those constructions or alteration’ as it thinks fit The op- 
_ ponent has attempted to take his stand on his supposed rights, when his pro- 
` per course was to apply for permission. That be has committed contraven- 
tion of the provisions of cl. (a) of gub-s. (1) of a, 15 is clear, and this appeal 
therefore must be allowed. + 

T do hot think thee “ia Hay deden ‘to aarbei that’ the Dal aon; 
if and when the opponent does seek to bbtain ‘the necessary permission for such 
construction as may be necessary to ensure him reasonable privacy, will be 
inclined to consider this conviction or the omission by the opponent to seek 
permission at the proper time as in any way prejudicing proper consideration 
of the merits of the matter. f 

I agree, therefore, with the order proposed by my learned brother. 


Appeal allowed. 


Before Mr. Justice N. J. Wadia and Mr. Justice Weston. 


EMPEROR 
v. 7 
BEHRAM SHERIAR TRANI.* 


Criminal Procedure Coda (Act V of 1898), Sec. 510—Chemical Analyset—Report— 
Evidentiary value. 

Section 510 of the Criminal Procedure Code, 1898, allows the report of the 
Chemical Analyser to be used as evidence without the officer being called as a 
witnese. It is obvious, however, that the weight to be attached to such a re- 
port must depend to a considerable gxtent on the regsoms which the Chemical 
Analyser gives for the conclusion he has arrived at, and in some cases, where 
the matter to be reported on is the presence of certain substances in the article 
submitted for examination, much would turn on the quantity°of the tcrimi- 
nating subetance found in the article. If the Chemical Analyeer’s report alone 
is to be considered sufficient, tt should contain all the information which that 
officer himself would have been able to furnish if he had been examined as a 
witness, e 

: Eemperor*y. Happs, referred to. 
THE accused was a proprietor of a bakery called the Rising Sun Bakery 
in Bombay. ‘ $ 
On December 26, 1942, the Government of Bombay issued a notification, 
in exercise of the powers conferred by r. 81 (2) of the Defence of India 


* Criminal Appeal No. 496 of 1943, sidency ‘Magistrate, Fourth Addi- 
against conviction ard sentence tional Court, Mazagaon, Bombay. 
Deed tiy K T Khandalawala, Pro 1 (19383) I. L. R. 56 All 228. 


R 8L . 


Weston J. 
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&.Cr.J. Rules, 1939, (The Bombay Government Gazette, Past I, p. 4315), which ran 


as follows:— : 

~ “In exercise of the powers conferred by sub-rule (2) of rule 81 of the Defence 
of India Rules, the Government of Bombay is pleased to direct that no person with- 
in the limits of the City of Bombay and the Bombay Suburban District shall, 


‘ with effect from the date of thie Order, use wheat” flour or any other wheat product 
< for the preparation of cakes, pastry or any kind of sweetments whatever, except un- 


der and in accordance with the conditions of a license granted by the Director of 
Civil Supplies, Bombay, or n person guthorised by him in that behalf.” 

. On January 13, 1943, the police raided the accused's bakery and seized 
eleven samples of cakes and biscuits manufactured there. The seized samples. 
were kept in the police office till January 21, 1943, when they were sent to the 

Chemical Analyser for examination. The Chemical Analyser: made his report 
oa January 30, 1943, as follows :— 

“ Wheat products have been used in the manufacture of exbibite 2-8, 10 and 11 
only.“ 

On the above facts the accused was charged with having used wheat in cakes 
and pastries manufactured by him, convicted of an offence under rr. 81 (4) and 
81 (2) (a) of the Defence of India Rules, 1939, and Government Notification 
No. 320, and sentenced to suffer simple imprisonment for two weeks and to 
pay a fine of Rs. 1,000. 

The accused appealed to the High Court. 


C. K. Dapkiery, with Mulla & Mulla and S. J. Shah, for the appellant. 
B. G. Rao, Government Pleader, for the Crown. 


N. J. Wana J. The appellant is one of the proprietors of a bakery called 
the Rising San Bakery, On January 13, 1943, the bakery was raided by the 
police. A large number of cakes of various sizes, biscuita and sweetmeats 
were found on the premises.” There Were 295 cakes weighing 1/2 Ib. each, 
180 cakes weighing 1/4 Ib. each, 73 dozen small cakes weighing 14 to a Ib., 
190 dozen cakes weighing 20 to a lb. and some biscuits and sweetmeats. The 
police in the presence of panchas attached one article of each variety on 
suspicion that the articles contained wheat or wheat products. By Notifica- 
tion No. 370 issued, by the Government of Bombay on January 26, 1942, in 
exercise of the powers conferred by sub-r. (2) of r. 81 of the Defence of India 
Rules, 1939, they had directed that ng pereon within the limits of the City 
of Bombay sifould from the date of that Notification use wheat flour or any 
wheat product for the preparation of cakes, ‘pastry or any kind of eweetmeata 
except under a license granted by the Director of Civil Supplies ‘or by some 
other authorised person. It waa alleged by.the prosecution that the cakes 
and pastries found iff the accused’s bakery contained wheat products, ahd he 
was therefore prosecuted under r. 81(4) read with r. SL (2) (a) of the De- 
fence of India Rules. 

The accused pleaded ndt guilty. His defence was that after December 26, 
1942, no wheat flour or wheat products had been used in the manufacture of 
the cakes and pastries which had been attached from his bakery, and that 
some of the cakes and pastries attached on January 13, 1943, had been made 
hefore December 26, 1942, He also contended that the evidence did not show 
satisfactorily that the articles, which were sent to the Chemical Analyser and 
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which were reported bf him to contain wheat products, were the identical A.Cr. J. 
cakes which had been attached from his’ bakery. - _ 1944 
The raid on the bakery took place on the afternoon of January 13, 1943. A 
The samples attached were taken to the police station and remained there Earmmor 
till January 21, 1943, when „they were sent to the Chemical Analyser. On fs ne 
January 30, 1943, that officer reported that wheat producte had been used ~qpana 
in the manufacture of all the articles except 2. This report was put in at — 
the trial under 8. 510 of the Code of Criminal Procedure, 1898, but the Che- N. J. Wadia J. 
mical Analyser himself was not,called” for examination. The report does ~ 
not state the quantity of Wheat producte found in each of the articles, nor 
does it explain what the Chemical Analyser meant by wheat products. 
The learned Magistrate has convicted the accused and sentenced him to 
suffer simple imprigonment for two weeks and a fine of Rs. 1,000, in default 
to suffer simple imprisonment for two months. The accused has appealed. 
Three main contentions have beth urged before us on his behalf. It is 
argued, firstly, that there ia no satisfactory evidence to show that the cakes 
attached from the accused had been made after December 26, 1942. The 
second contention is that the report ofthe Chemical Analyser does not show 
ee ee 

mical Analyser was not examined as a witness it was not possible for the ac- 
cused to ascertain by croes-examination what was the nature and quantjty of 
the wheat products detected by that officer in each article. It is suggested 
that the baking powder which was used-in the manufacture of the cakes may 
have contained some wheat starch unknown to the accused and that this might 
account for the presence of some wheat products in -the cakes. The third 
contention is that there was considerable negligence on the part of the police 
in connection with the attaching of the cakes and their being sent to the Che- 
mical Analyser for examination ; that the cakes were not eealed in the pre- 
gence of the panchas at the time of attachment but were allowed to lie about 
amsealed in a room at the police station for eight days before they were sealed 
and despatched to the Chemical Analyser, and that owing to this negligence 
it is not possible to say with certainty that the cakes which were sent to 
Se eerie Ane tyes rere tne eee cae el ee ee ae 
the accused’s bakery. 
Ws tine E E E E ne ak Bai OP se a EN It is 
admitted by the two principal prosecution witnesses, Inspector Master and 
Sub-Inspector Kane, that the cakes that were attached were not in the oven 
in the process of preparation when they were attached. At the time of the 
raid the oven was being used for baking bread and the calea yere partly in 
the hot chamber and partly in the show-cases. Accofding to these witnesses, 
the cakea were fresh and hot, Inspector Mister has said that some of the 
cakes which were fresh and hot were still in the grease traya and baking tins. 
According to him most of the small cakes were’ in the cupboards or show- 
cases. Sub-Inspector Kane, on the other hand, says that most of these cakes 
‘were not in the cupboards but in the grease trays. According to him the 
samples of all varieties of small cakes were taken from the grease traya and- 
not from the show-casea. -The accused examined some witnesses in his de- 
fence. One of them was a witness who was himself working as a confectioner 
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A.Cz.J. and who had been working in the accused's bakery 4p to four or five years 
1844 ago. This witness, who claimed to be an expert on the subject, deposed that 
“~~ bread and cakes cannot be baked in the oven at the same time as bread re- 
quires much greater beat for baking than small cakes, and that on thia account 
BEHRAM if bread and cakes are to be baked on the same day, an interval of three to 
Ikani four hours must be allowed between the baking of the two articles. ' Since 
N.J. Wodja J, ®t the time of the raid bread was admittedly being baked in both the ovens 
“Of the accused’a bakery, it would {plow that the cakes which were found 
must have been taken out of the ovens a$ least three to four hours before 
the raid. In that case they would not be found still hot to the touch when 
they were attached. Since according to the evidence of the two officers they 
were found to be still hot, it would seem to follow that they must not have been 
made that day but must have been old cakes which had been kept in the hot 
chamber in order to keep them fresh. It appeared from the evidence of 
the two officers that the small cakes aftached were of this kind, ie. cakes 

which were kept in grease trays and which were still hot. 

According to the defence witness cakes can be preserved even for four or 
fve months if they are kept more of lesa constantly in a bot chamber, and 
even small cakes can be preserved in this manner for an equal length of tine, 
though he adds that it is not necessary as a rule to keep cakes for such long 
periods as they would be sold out. In another part of his evidence in cross 
examination he has eaid :,“ About 15 days is the utmost which small cakes 
would be kept in the hot chamber or otherwise much grease will come out of 
the cakes and the cakes will not be so tdible even though they may look 
fresh.” If this witness is to be believed, and there is ‘nothing in his crose- 
examination or in the evidence adduced by the prosecution to suggest that his 
statements are not true, it appeare that some at least of the cakes which were 
attached from the accused’s bakery had not been made on the very day on 
which the raid took place, and that they may possibly have been several days 
old. The leamed Magistrate has himself said that the biscuits and sweet- 
meats which were attached might quite possibly have been more than eighteen 
days old, and that the detection of wheat products in those articles would 
not therefore necessarily prove any offgnce against the accused. He seems 
to admit also that it was quite possible that the big cakes which were attach- 
ed and in which wheat products were detected might also have been more 
than eighteen dhya old. He appears to have, based the conviction of the ac- 
cused entirely on the fact that whea{ products were detected in the small 
cakes which were attached from the bakery. With regard to these cakes the 
karned Magistrate considered that it was imposaible to accept the accused’s 
suggestion that they mfy have been made before December 26, i.e. more than 
eighteen days before the raid. The argument gf the learned Magistrate, that 
it was most improbable that a large bakery like that of the accused, which 
had a restaurant attached fo it and which made and used up a large quan- 
tity of cakes every day, would keep cakes more than eighteen days old, would 
have been much more convincing if it had been alleged by the accused that 
-a very large number of the small cakes found in the bakery were old. He 
did not, bowever, allege this. Admittedly the cakes attached were from the 
grease trays, that is cakes which were probably not made that day but were 


. . 
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Si as SN Gi OE Gin oe ame A. Cr. J. 
remain fresh. The total number of small cakes found in the bakery was 263 1944 
dozen, or well over 3000. They were made up of two groups. One group _ 
consisting of 190 dozen cakes weighing 20 to*a Ib., and another group of 73 F 4 
dozen cakes weighing 14 to a lb, From this large number of over 3000 only pgaram 
two were attached, one from each group, and these were attached from the IRANI 
old cakes and not from the freshly made ones. It would, in our opinion, 

be enay danger to tier fron iie diag of some wheat produce an i Pi, 
these two cakes that the remainir 3000 and odd cakes also contained wheat 
products. Although it is most improbable that a big bakery like that of the 
accused would keep over 3000 stale cakes, it is perfectly conceivable that a 

few stale cakes may have been Rept, or may have accidentally remained, in 

the bakery. The possibility at least of some old cakes having remained, 
which were more than eighteen days old, cannot be altogether ruled out. 

There is also considerable force in the second contention, urged on behalf 

of the accused, that there is no satisfactory evidence with regard to the find- 

ing of wheat products in the cakes, The only evidence on the point is the 
report of the Chemical Analyser to the effect that wheat products. had been 

‘us@d in the manufacture of the articles sent to him. Even if this evidence is 
believed, it means that the conviction of the accused rests on the finding of 

some unspecified quantity of wheat products in two out of over 3000 "small 
cakes which were found at the time. It has been’ suggested on behalf of the 
accused that there might have been some small quantity of wheat products 

in the baking powder used in the manufacture of the cakes and that the 
accused would not be in a position to know whether the baking powder which 

was being used by him contained these producte, The accused’s witnese 
Pereira has stated that the baking powder ofdinarily used in the making of 

cakes contains some starchy substance and that this might be a wheat pro- 

duct. When the report of the Chemical Analyser was put in counsel for the 
accused protested against its going in and contended that the Chemical Ana- 

tyser should be examined as a witness. The report was allowed to go in 

After the arguments of the defence counsel were over, and when stress was 

laid on the point that the accused hâd been prejudited by the failure of the 
prosecution to examine the Chemical Analyser and the consequent absence of 

any evidence to show what tests he had applied, what was meant by 

the words “ wheat products”, ahd what was the percentage of wheat products 

found in the cakes, the learned Magistrate offered to call the Chemical Ana- 

lyser, if the defence counsel wanted him to do so. Hpt at this stage 
counsel for the defence stated that! he did not wish o avail Rimself of the 
Court’s offer, as be did not wih to give up the advantage which the accused 

had gained by the failure of the prosecution to call the Chemical Analyser. 

The learned Magistrate has pointtd out, and rightly, that under s. 510 of the 

Code of Criminal Procedure the report of the Chemical Analyser may be 

used as evidence without the officer being called as a witness. That un- 
doubtedly id the practice usually followed in moat cases in which a report 

of the Chemical Analyser is put in. It is obvious, however, that the weight 

to be attached to such a report must depend to a considerable extent on the 
reasons which the Chemical Analyser gives for the conclusion which he has 
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arrived at, and in some cases, as fn the one before us, where the matter to 
be reported on is the presence of certain substances in thé article submitted 
for examination, much would tum on the quantity of the incriminating sub- 
stance found in the article. Ifthe Chemical Analyser’s report alone is to be 
considered sufficient, it should contain all the Information which’ that officer 
himself would have been able to furnish if be had been examined aa a wit- 

In the present case the report merely saye that wheat products bad 


ness. 
NJ Woiia J. been used in the manufacture of thé cakes, The danger of accepting a mere 


report of the Chemical Analyser in criminal cfisea has been very forcibly 
pointed out by Young J., in Emperor v. Happu.s It is true that the learned 
Magistrate offered, though at a late stage, to call the Chemical Analyser as 
a witness if the accused wehted him to do’so, and the accused’a counsel de- 
clined at that stage to avail himself of this offer. But it, was for the prose- 
cution to prove that wheat prodncts had been used in tbe manufacture of 
these cakes, and in order to do so, it was ‘necessary for them to show that 
wheat products had been detected in the cakes in such quantities as would 
justify the inference that they must, have been knowingly and deliberately 
used. Owing to the absence of all mention in the Chemical Analyser’s report 
of the quantities of such products found in the cakea, and the failure of ‘the 
prosecution to examine the Chemical Analyser, we have no means of know- 
ing whether the percentage of wheat producte found in the cakes was suffi- 
ciently large to support thé inference which the learned Magistrate has drawn 
that the accused must have deliberately used wheat products in the making 
of the cakes. The possibility that some very small percentage of ‘ wheat 
products might have got jnto the cakes through the accused’s unknowingly 
using baking powder which contained some wheat products, is not such a very 
remote one that it could be fuled out of consideration. If the Chemical 
Analyser had stated in his report that the percentage of wheat products found 
was something very amall, it would not have been difficult for the accused 
to persuade the Court to hold that the presence of such products was due 
to the accidental use of baking powder which contained some wheat products. 
Another suggestion which has been mdde on behalf of the accused to ex- 
plain the presence of ‘whtat products in’ very small quantities in the cakes is 
that the receptacle in which the cakes had been made, or in which the gram 
or other flour used in the making of the cakes had been kept, may have pre- 
viously contained some wheat flour or wheat’ product, and a small quantity 
of ‘such wheat product may have in that way got inta the cakes. 

Where the gui or innocence of the accused turns entirely on the result of 
the chemical “analysis a to the presence of certain ingredients in the articles 
before the Court, ‘it is, we think, desirable that*the Chemical ‘Analyser should 
be examined in support of his report and the°accused given an opportunity 
of cross-examining him. “Fhe Bombay Prevention of Adulteration Act of 
1925 contains special provisions both with regard to the manner in which 
articles or samples of food attached from a person are to be treated at the 
time of attachment, and also as regards the manner in which the result of 
the chemical analysis is to be proved. Section 10 of the Act provides that 
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day ‘person’ purchasing kay aa eangple of food: with: the intention ‘of ACT, 
“sending it for analysigs must inform the seller of his intention to have the ‘1944 
article analysed by the public analyst, and should offer, to divide the article = “"~ 
then and there into three parts, and each part,must be marked and sealed in eae 
the presence of the seller, and ene part should be delivered to him. Section 16 Berran 
` provides that when any person is’ accused of an offence under that Act he is IRANI 
entitled to ask the Court to summon the public analyst who analysed the re 
article as a witness. Although these provisions undoubtedly do not apply N-J: Wedi. 
to the present, case, we think, it vewy desirable that where articles are attached 

for alleged breach of the Defence of India Rules and it is intended that they 
should be submitted to the Chemical Analyser for examination, the procedure 
prescribed by the Bombay; Prevention of Adulteration Act should, as far as 
possible, be followed. 

This brings us to the third contention urged on behalf of the accused, that 

there is no reliable evidence to show that the two sample cakes which were 
examined by the Chemical Analyser were the identical cakes which were 
attached from the accused’s bakery. The cakes were attached in the presence 

of panchas on January 13, 1943. They were admittedly not sealed at the 

time and in the presence of the panchas. They were taken in a box to the 
police office and were kept at the police station for eight days till January 

21, 1943, when they were sealed and sent to the Chemical Analyser. -It ia 
urged on behalf of the accused that during this. interval other cakes may 

have been deliberately. substituted for those which were attached from the 
accused’s bakery, or the cakes attached from the accused's bakery may have 
which might alo have been lying unsealed in the police office. It is true 

that Sub-Inapector Kane haa said defmitely that be himself sent the samples 

to the Chemical Analyser and that they were the ones which be had attached 

from the accused’s bakery. But since the cakes were not in his own charge 
throughout the period of eight days during which they remained in the police 

office it is impoasible to attach very great value to this statement, even though 

jt may have been perfectly honestly made. During this period of eight days 

they remained in charge of the Inspector of the police station. That officer 
has not been examined. It is admitted that the store room or muddamal box 

in which the cakes had been, kept is generally opened every day. It haa also 

deen admitted by Inspector Master that on the very day on which the 
accused’s bakery wag raided four other bakeries had also been raided, and 

it is‘quite possible that during the period of eight days which elapsed before 

the sealing of the cakes and ‘their despatch to the Chemicdl Analyser other 
bakeries and restaurants may also have been raided? © Sub-Inspector Kane 

has said that the cakes were entered in the muddamal regiater at the police 
station on the very day on which they were attached. But that register was 

‘not produced. The possibility of the cakes attached from the accuaed’s 
-bakery having been deliberately or accidentally mixed up with other cakes 
cannot therefore be completely ruled out, and this again introduces a very 
serious element of doubt as regards the guilt of the accused, and he is en- 

titled to the benefit of that doubt. 

In our opinion, therefore, the prosecution has failed to prove the guilt of 
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A.CrJ. the accused beyond reasonable dqubt. ‘The dppéal We allowed; his convicti 
1944 and the sentences of imprisonment and fine passed upon him set aside and 
mane be is acquitted. The fine, if paid, should be refunded. The bail bonds are 
EMPEROR led i - 

BRERAM ae _ Appeal allowed. 
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Wd foel: CRIMINAL REFERENCE. 
als r e a 
Before Mr. Justice Divatia and Mr. Justice Lokur. 
1944 EMPEROR 
n a v. . 
March 2. MERWAN KHODADAD.* 


Bombay Rationing Order, 1943, ds. 2(7)) 6, 7, 8, 9—City of Bombay Rationing 
Regulation, 1943, cl. 48—Baker’s bread—Sale withoug surrender of bread ticket 
—Offence—" Bakers bread,” meaning of — Rationed article,” interpretation of. 

Clauses 6 and 7 of the Bombay» Rationing Order, 1943, read together make 
it an offence under r. 81(4) of the Defence of India Rules, 1939, either to 
obtain or to supply a rationed article except under and in accordance with 
the provisions prescribed by or under the Bombay Rationing Order. 

* Claused 7 and 9 of the Onder read together prohibit the obtaining of a ra- 
tioned article without a*ration document and that document must at that time 
be available for lawful use and must be lawfully used. 

Clause 9 does not if terms apply to a distributor but only to the persons 
seeking to obtain a rationed article. ~ 

According to the scheme of the Bombay Rationing Order, 1943, while the 
obtaining of a rationed article without a ration document is prohibited by a 
clause in the Order itself, the prohibition of the supply of a rationed article 
without a ration document is left to be dealt with by Regulations, since diffe- 
rent considerations arise in the cases of different rationed articles to be sup- 

Clause 43 of the City of Bombay Rationing Regulation, 1943, enjoins the 
wholesale or retail distributor to supply to the holder of a bread ticket bread 
only up to the qfansity of units prthted on the bread ticket. Hence, if he 
supplies any quantity elther without a bread ticket or in excess of the quan- 
tity mentioned in the bread ticket, he contravenes the provisions of the Regu- 
lation, and “as those provisions are prescribed under the Bombay Rationing 
Order, he contravenes the provisions,of cL 6 of the Order also. 

It Is only a “baker's bread” aa defined in cl. 1-A(1) of the Regulation that 
can be ctured and supplied against the surrender of a bread ticket as 
peovided in cl 43. Mery other kind of baker’ bread is alao a rationed article, 
and unless specially authorised, it cannot be supplied without a bread ticket. 
REFERENCE under s. 432 of the Criminal Procedure Code, 1898. 

The accused was the manager of a bakery in Bombay called the Khodadad 

Merwan Mainsuri Bakery. On July 14, 1943, he sold four loaves of baker's 

bread weighing approximately 13 ozs. to a bogus customer, viz. an Inspector 

of the Civil Supplies Department, without the surrender of a bread ticket. 
* Criminal Reference No. 6 of 1944, sidency Magistrate, 4th Additional 
made by K. J. Khandalawala, Pre- Court, Mazagaon, Bombay. 
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He was, for thie act, put vp before the Presidency Magistrate, Fourth Addi- 
tional Court, Mazagaon, Bombay, for trial for contravening cl. 43 of the City 
of Bombay Rationing Regulation, -1943, framed on March 4, 1943, in pur- 
suance of cl. 12 of the Bombay Rationing Ordef, 1943. The clause ran as 
follows :— 

“43. Every authorised E OT establishment shall, and any other au- 
thorised establishment or wholesale or retail distributor may, supply bread to the 
holder of a bread ticket against the #urrender ef such ticket during the period for 
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which the ticket is valid and only up œ the quantity of bread as represented by ` 


the units specified on the bread ticket.” 
The Regulation defined “ baker's bread ” as follows :— 
“1-A, (1) ‘Baker’s bread’ means baker's bread or loaf of any of the following 


variety, namely, 4 oz. bread, 8 om bread, 16 oz. bread 4|5 ox. nan or lamba pav or 
1 1b., 2 lb. or 4 lb sandwich loaf.” 


The Bombay Rationing Order, 1943, was made on March 3, 1943, by the 
Government of Bombay, in exercise of the powers conferred by r. 81 of the 
Defence of India Rules, 1939. The material clauses of the Order ran as fol- 
lows :— . 

2. (7) ‘Rationed article’ means any articde which the Provincial Government 
may bŷ notification in the Official Gazette in respect of any area specify in this 
behalf. 

6. No authorised retail distributor or authorised establiahment shall, on and 
after the rationing date, supply or offer or attempt to supply any rationed article 


and in accordance with the provisions prescribed by or under thig Order. 

7. No person shall, on and after the rationing date, obtain or attempt to ob- 
tain any rationed article except for household consumption, for establishment con- 
sumption on the purposes of an establishment otherethan establishment consump- 
tion or in connection therewith and except under and in accordance with the pro- 
visions prescribed by or under thia Order. 

8. The foregoing provisions shall not apply to distribution by any person of 
any rationed article lawfully obtained by bim— 

(a) to members of the same household or to guests sharing meals in such house- 
hold; or 

(b) fany otkir peron Ather witho Peymentof pre pi eeh rationed-arude 
or in exchange for any other rationed article. 

9. Except as otherwise provided by this Order, EEEE EATS 
tained, on and after the rationing date, only by means of a ration doĉument avail- 
able for lawful use and lawfully used? and only up to» the quantity in relation’ to 
that article ay specified or as represented by the units specified on the ration docu- 
ment. č í 

At the conclusion of the evidence for the prosecution thg trying Magistrate 
found difficulty in framing a chafge against the accused under the Bombay 
Rationing Order, and made a refetence to the High Court for the determina- 
tion of the following two questions :— . 

1. Whether a charge can be framed against the accused for supplying bread 
without the surrender to him of a ration document unleæ the Court inferd fram cl. 9 
of the Bombay Rationing Order and the scheme of the order that no authorised 
distributor or establishment shall eupply a rationed article except on surrender to 
him of a ration document. ' 

2, Whether loaves unless they conform to the weights given in the definition of 
“ Baker's bread” are rationed articles. 


R. &. . 
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Aiba aston bh this aerate oh ues as erence EE E ae 
follows :— 


“It will be seen that throughout the Bombay Rationing Order the words ‘ supply’ 


While cl. 9 of the Bombay Rationing Order lays down that a rationed article 
can be obtained only by means of a ration document, there is no provision in the 
whole of the Bombay Rationing Order which expressly states that a rationed arti- 
cle can be supplied by an authorised or’ estabishment only; on the surren- 
der of a rationed document. Clause 9 appears to be the logical corollary to d. 7, 
but with regard to cla 5 and 6 which refer to supply there is no similar ex- 


„press provision ad contained in d. 9. It is contended by the prosecution that 


cL 9 ia not in the nature of a corollary to cl. 7 Bit Jays down generally that a ra- 
tioned article can only be obtained by means of ration document and hence there 
is a necessary inference that an‘authormed distributor or establishment cannot sup- 


also to ds. 5 and 6 While I agree that the intention of the Bombay Rationing 
Order, read as a whole, is to profibit unauthorised distributor or establishment 
from supplying a rationed article without tha surrender of a ration document. it 
is nowhere expressly provided that the supplying of a rationed artide shall only 
be made on surrender of a ration document. For instance if an authorised distri- 
Butor chose to send a sack of rice, from the stock allowed to him by the Rationing 
Authority as a birthdayspresent to a friend who never tried to obtain it from him 
and who in fact refused to accept it, would the authorised dealer be Hable under 
any provision of the Osder for attemptirfy to supply a rationed article without the 
surrender of a ration document? I think not. In my opinion there appeara to be 
a lacuna in the Bombay Rationing Order in so far ag no express provision has been 
made stating that an authorised distributor or establishment shall supply a rationed 
article only on surrender of a ration document. The obtaining of a thing and the 
supplying of a thing are two very different and distinct acts, and having regard 
to the decisions which I shall cite presently it would appear that criminal liability 
cannot be attached to any person by a process of inference but must be expresely 
provided for even though the intention of the Legislature is apparent to the Court. 
A Court cannot legislate and fill in the deficlencies of the law. In a recent judg- 
ment the High Court of Bombay, Criminal Appeal No. 458 of 1943, Emperor v. 
Chaturbhuj Damodar, their Lordships Sir Nowroji Wadia and Mr. Justice Weston 
in dealing with a Notification relating to the control of “ Scheringa Medicinal Spe- 
cialities ” where the Notification had fixed the maximum price of Scherings Medicinal 
Specialities But had omitted to state that these maximum, prices were the prices at 
which the drugs could be sold, said : ‘The ofniseion appears to be accidental. But it 
cannot be said that it is immaterial It is the act of selling the drugs at a price 
in excess of the fixed maximum price which is sought to be penalised and the 
words onsitted are the very words which should specify the act penalised. A notifi- 
cation which create a new offence and which penalised.an Act which would ordi- 
narily be perfectly legitimate must be strictly construed, and we cannot read 
into the Notification worda which it does no? contain, however apparent it might 
be, that it was the objeat of Government’ by thie Notification to penalise the sale 
of the drugs. On this ground also the conviction of the accused would, in our opi- 


nion, have to be set aside.’ : 


' In Criminal Appeal No. 167 of 1943, King-Emperor V. Pandurang Bhikaji Jo- 
thi, the learned Chief Justice anid: ` “The learned Magistrate thinks to. give a 
Hteral construction to the Notification would defeat the intention of Government, 
but if the Notification is dear the Court is bound to ‘give effect to it... In my opi- 
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E E ERE AEE we on ey E ee aca ta ane pee ing 
age which Government have chosen to use.” 
In 44 Cr. L. J. 463 Mr. Justice Byers of the Madras High Court observed in 
dealing with the Defence of India Rules as follows : “Penal provisions it need 
hardly be mentioned must be specifically conferred wilfere they do not already exist 
and they cannot be deemed to exist merely by inference or analogy.” 
_ In 4G, L. J. 473 the same leamed Judge cited with approval the judgment of 
Wright J. in London Council v. Ayelesbury Dairy Company, [1898] 1 Q. B. 106, 
where it was obeerved as follows: “I have cegtainly always understood the rule 
to be that where there is an enactment grhich may entail penal consequences you 
ought not to do violence to its langflage in order to bring’ people within it, but ought 
rather to take care that na one is brought within it who is not brought within it in 
express language. I am of opinion that the learned Magistrate was right, and that 
iE Hier DA Lika consezedt. aout riling eah Ga ere Hound tn ufc thal 
mischief ia something which may be removed by application to Partiament.” 
It would thus appear that no charge can be framed against ‘the accused for supply- 
-ing breed without the surrender to him ofa ratiched document unless the Court 
infers from r. 9 of the Bombay Rationing Order and the scheme of the Order, that 
no authorised distributor or establishment shall supply a rationed article except on 
surrender to him of a ration document.” 
The reference waa heard. 


` G. N. Thakor, with B. G. Thakor, with Gagrat & Co. and Gustad N. Laka- 
dawala, for the accused. : 
S. G. Patverdhon, Assistant Government Pleader, for, the Crown. 


, Loxur J. This is a reference under s. 432 of the Criminal Procedure 
Code, 1898, made by, the Presidency Magistrate, Foufth Additional Court, 
Maragaon, for opinion on two questions of law which have arisen in the hear- 
ing of a case pending before him, in which the accused, who ig a proprietor of 
a bakery, is being tried for supplying four loaves*of baker’s bread, weighing 
thirteen oz. in ail, on July 14, 1943, to a bogus customer sent by the Police 
Sub-Inspector, without the surrender of a bread ticket. 

To appreciate the pointa of law raised by the learned Magistrate, it is ne- 
cessary to explain the scheme of the Bombay Rationing Order, 1943. That 
Order was issued by the Government of Bombay in exercise of the powers 
conferred by r. 81 of the Defence of Indig Rules, 1939, afd it came into force 
in the City of Bombay on May 2, 1943. Rule 81, sub-r. (4), of the Defence 
of India Rules, makes it a penal offence to contravene any order made under 
Tt. 81. Clause 6 of the Bombay Rationing Order, 1943, provides that no au- 
thorised retail distributor or authorised estAblishment shall supply or offer or 
attempt to supply any rationed article except for household congumption, ee- 
tablishment cdnsumption, or for the purposes of an establishment ofher than 
establishment consumption and except under and in accordance with the pro- 
visions prescribed by or under thé Order. In the same way cl. 7 provides 
that no person shall obtain or attempt to obtain any rationed article except 
for. household consumption, for establishment consumption or for the purposes 
of am establishment other than establishment consumption or in connection 
therewith’ and except under and in accordance with the provisions prescribed 
by or under this Order. .These two clauses read together make it an offence 
under r. 81, sub-r. 2(4), of the Defence of India Rules, either to obtain or to 
supply a rationed article except under and in accordance with the provisions 
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eah oy Ue undtethe Rather Rane ORR As regards the obtaining 
of a rationed article, cl. 9 has expresely provided that a rationed article shall 
be obtained only by means of a ration document available for. lawful use and 
lawfully used, and only up to the quantity in relation to that article as spe- 
cified or as represented by the unite specified in the ration document. These 
cla, 7 and 9 read together prohibit the obtaining of a rationed article with- 
out a ration document and that document must at that time be available for 
lawful use and must be lawfull? used. Clause 13 provides that a ration do- 
cument is available for lawful use only whén it is used by or on behalf of 
the persons in respect of whom it is issued. The distributor who supplies 
a rationed article on the surrender of a ration document is not ordinarily 
in a position to know whether that d&cument is available for lawful use as 
laid down in cl. 134 Hence cl 9 does not in terms apply to a distribu- 
tor but only to the persons seeking to obtain a rationed article. In the Bom- 
bay Rationing Order, 1943, there is no clause with regard to the supply of 
a rationed article corresponding to cL 9. Thie omission ie regarded by the 
learned Magistrate as a lacuna and he thinks that under the provisions pres- 
cribed by the Order the supply of a rationed article without the surrender 
of a ration document is not prohibited. He has obeerved that althéugh the 
intention of the Bombay Rationing Order, 1943, read as a whole, is to pro- 
hibit an authorised distributor or establishment from supplying a rationed 
article without the sutrender of a ration document; it is nowhere expressly 
provided that the supplying of a ratsoned article shall be made only on the 
surrender of a ration document. But it appears that according to the scheme 
of the Bombay Rationing Order, 1943, while the obtaining of a rationed arti- 
cle without a ration document is prohibited by a clause in the Order itself, the 
prohibition of the supply tf a rationed article without a ration document is 
left to be dealt with by Regulations, since different considerations arise in the 
cases of different rationed articles to be supplied. Hence separate detailed 
provisions had to be made regarding the supply of various rationed articles. 
For this purpose cl. 12 of the Bombay Rationing Order, 1943, empowers the 
Provincial Government to make Regulations providing for the conditions sub- 
ject to which any rirtioned article Inay be supplied or obtained and in par- 
ticular the conditions subject to which the authorised wholesale distributor or 
authorised «retail distributor or authorised establishment may obtain and sup- 
ply a rationed article. In pursuance of*this clause Government of Bombay 
issued the City of Bombay Ratidning Regulation, 1943, on March 4, 1943. 
In that Regulation different subjects have been dealt with in different chap- 
ters and’a separate provision is made regarding the supply of each rationed 
article. Chapter VII of the Regulation deals with baker's bread, and cl. 43 
in that chapter provides :— 

“Every authorised msnufacturing establishment shall, and any other authorised 
establishment or wholesale oc retail distributor may, supply bread to the holder of 
a bread ticket against the surrender of such ticket during the period for which the 
ticket is valid and only up to the quantity of bread as represented by the units spe- 
cificd on the bread ticket.” 

This clause enjoins the wholesale or retail distributor to supply to the hold- 
er of a bread ticket bread only, up to the quantity of unita printed on the 
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bread ticket. It follows, tibrefore, that if he supplies any quantity either 
without a bread ticket or in excess of the quantity mentioned in the bread 
ticket, he contravenes the provisions of the Regulation, and as those provi- 
sions are prescribed under the Bombay Rationing,Order, he must be held to 
have contravened the provisions ef cl. 6 of that Order also. The learned 
Magistrate has by way of illustratiod mentioned the case of an authorised 
distributor sending a sack of rice from the stock allowed to him by the Ra- 
tioning authority as a birthday present to a fend and saye that the authoris- 
ed dealer would not in such a cage be Mable under any provision of the Order 
for attempting to supply a rationed article without the surrender of a ration 
document. But such æ case is clearly covered by cl. 8(¥) of the Bombay 
Rationing Order and the provisions of,cl. 6 would not apply to it. 

In our opinion the answer to’ the first question is that by supplying bread 
without the surrender to him of a ration document the accused has contraven- 
ed the provisions of the Bombay Rationing Order, 1943. 

The gecond question referred to us arises out of the definition of “ baker's 
bread”. Clause 1-A, subcl. (1), defines baker's bread as meaning “ baker’s 
bread or loaf of any of the following variety, viz. four ox. bread, eight ox 
bread, qjxteen oz. bread, 4|5 oz. nan or lamba pav or one Ib., two lb. or 
four Ib. sandwich loaf.” The four loaves sold by the accused to the bogus 
customer in this case together weighed thirteen oz, and it is not proved that 
any of them was of the variety mentioned in the deQnition. The learned 
Magistrate saya that unleas loaves conform to the weights given in the defi- 
nition, they are not rationed articles. ‘This view is clearly untenable. The 
restrictive definition given in the Regulation is only for the purposes of the 
provisions of that Regulation and not for determining whether a particular 
kind of bread is a rationed article or not, “ Ratiqned article” is defined in 
cl. 2, subcl. (7), of the Bombay Rationing Order, 1943, as “any article 
which the Provincial Government may by notification in the Official Gazette 
in respect of any area specify in this behalf.” ‘The notification under that 
clause was issued on March 25, 1943, (No. C. R. 68), whereby “baker's 
bread or loaf” was included among rationed articles. The expression “ ba- 
ker’s bread or loaf” in that notification ja not to be ynderstood to mean 
“baker's bread” as defined in the Regulation. The regulation is issued 
under cl. 12 of the Bombay Rationing Order, 1943, while the notification is 
issued under cl. 2, subd. (7), of that Order. Hence every kind’ of baker's 
bread, whatever be its weight or variety, ia “rationed article”. It. is evi- 
dent that weights are specified in the Regulation to facilitate distribution of 
tbaker’s bread in terms of units, a unit being equivalent to 28 ox. ds laid down 
in cl. 40 of the Regulation. By another notification (Fifiance Department 
(Supply), No. 166(a@)-1 dated March 6, 1943) manufacture of baker’s 
bread or loaf, for sale, of any variety .other than those specified in the defi- 
nition in the Regulation is prohibited. Hence presumably no other kind of 
bread will be available for eale. If, however, any manufacturer makes any 
other variety of baker’s bread in contravention of the notification, it will still 
be a iationed article according to the notification under cl. 2, sub-cl. (7), of 
the Bombay Rationing Order, 1943. It cannot, therefore, be distributed 
otherwise than on a ration document unless authorised by the Provincial Gov- 
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t 
ernment under cl. 20 of the Order. Such disthibution was authorised only 
for ane week from May 1 to 8, 1943, and the authorisation has not been ex- 
tended or renewed thereafter. Hence now only baker’s bread as defined in 
cl. 1-A(1) of the Regulatign can be manufactured and can be supplied against 
the surrender of a bread ticket as provided in cl. 43 of the Regulation. 
Every other kind of baker’s bread also 1s a rationed article, and unless special- 
ly authorised, it cannot be supplied witbout a bread ticket. It is significant 
that cl. 43 of the Regulation deals with the supply of “bread” to a holder of 


. a bread ticket and is not restricted toethe sypply of “ baker’s bread”. Clause 


38 in the same chapter deals with the isaue of bread tickets for obtaining anly 
“baker’a bread”, whereas cl. 43 is intended to apply to every variety of 
bread. We do not, therefore, agree with the view expressed by the learned 
Magistrate that unlesa lodves conform to thé weights given in the definition 
of “ baker’s bread ” they are not rationed articles. The answer to the second 
question will be given accordingly.’ 

DivaTia J. I agree. The learned Magistrate would not have probably 
made this reference if cl. 43 of, the Regulation framed under cl. 12 of the 
Rationing Order and which is expresely mentioned in the charge-sheet had 
been_brought to hie notice during the arguments. I say so because he does 
not at all refer to this clause in his referring judgment to this Court. That 
‘clause meets to my mind the difficulty which he feels on the point he has re- 
ferred to this Court. No authorised establishment can, under that provision, 
supply bread except on surrender of a bread ticket and only up to the quan- 
tity as represented by the units specified in the ticket. It also meets the diffi- 
culty about the definition of baker’d bread in cl. 1-A, subcl. (1), of the 
Regulation. All bread manufacturera have got to make bread only of certain 
varieties, viz. four ox. bread, eight ox. bread, etc. as mentioned in the 
notification of March 6, 1943, and any infringement of that order would be 
an offence by the manufacturer. The supplier of the bread is not, however, 
concerned with the weight of the bread unless it is found that after receiving 
it from the manufacturer he has reduced the weight to defrand the customer. 
It is true that bread which must be manufactured in particular varieties only 
is a rationed arficle, but for the purpose of supply, it cannot be said that it 
ceases to be a rationed article if the weight is not according to the Regula- 
tion. Every baker’s bread is a rationed article and can only be supplied ‘against 
the surrender of the bread ticket. I think, therefore, cl. 43 of the Regulation 
meets both the points which have been raised by the learned Magistrate, and 
I agree in fhe answer proposed by my learned brother. 

J 2 
' Answers accoTdingly. 
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`` CREMINAL APPELLATE. 





Before Mr. Justice Macklin and Mr. Justice Sen. 
EMPEROR ° 1944 
L. 
RAYANGOUDA LINGANGOUDA PATIL." Fernaig a1 


Defence of India Act (XXXV of 1939), Sec. 245)—Dejence of India Rules, 1939, 
rr. 5, 26, 119-—General Clauss AcP (X of 1897), Sec. 8—Delsgation of po- 
wers under rule—Subsequent amendment of rule—Whkether suck delegation co- 
vers subsequent amendment—Delegation not “instrument ”—Service of order 
on person affected—Mode of seryjce—Effect -of omission of formalities in 
service, 

The delegation of its power by a Provincial Government under a rule of the 
Defence of India Rules, 1939, to District Magistrates within the province, 
under s. 2(5) o£ the Defence of India Act, 1939, is valid only to the extent 
of the rule as it stands at the date of the delegation. It does not operate to 
cover amendments made in the rule subsequent to such date. A fresh delega- 
tion is necessary to bring the amendments tnta effect for the exercise of powers 
under the amendment. 

The delegation of powers under the rules cannot therefore be deemed to cover 
the delegation of such powers as might thereafter be brought into existence fòr 
the, first time by re-enactment of the rules, ° 

Rule 3 cannot be deemed to provide for the interpretation of orders passed 
under the rules as distinct from tht interpretation ef rulea themselves. It 
neither compels nor permits the Court to adopt the artificial provisions of the 
General Clauses Act, 1897, for the purposea of interpretation of the orders, An 
order of delegation ie not an instrument within the meaning of a. 8 of the Act, 
nor is it an enactment. be 

Where an order is addressed to a private individual, it is difficult to hold 
that mere publication of it in the local official gaxette is suffident notice to 
that individual of an order passed against him, unless there is reason to believe 
that he is in the habit of reading the garette or has read it in a particular in- 
stance. 

Where in fact the individual concerned knows perfectly ‘well that an order 
has been passed against him and acquires his knowledge by other means, ft 
carmot be said that he has not received notice of the order merely because no- 
tice is not given to him in the form prescribed by r. 119. E 

The consequence of failure to carry out the protisions of r. 119 is practical 
rather than legal. The result ia that the prosecution loses a simple method of 
establishing beyond controversy that the person affected had seceiyed notice 
of the order affecting him, and that the person affected eill find it easier to 
establish the fact that he had not received notice, assuming that in any par- 
ticular case the burden of proof’ was upon him to prove affirmatively that he 
bad not received notice. s e 


PROSECUTION under r. 26(5-B)'(6) of the Defence of India Rules, 1939. 
The material portions of the pertinent rules ran as follows :— 


* Criminal Appeals Noa 452 and paed by P. M. Lad, Sessions Judge 
453 of 1943, by the Government of at Belgaum. 
Bombay, against orders of acquittal 
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3. (1) The General Clauses Act, 1897, shall apply\t6 the ne ‘interpretation of there 


Rules aa it applies to the interpretation of a Central Act, > . ` Be 


. 26. (6B) If the Central Government or the Provincial, Government, as the‘ 


case may Be; has Tean to. believe that a permon: in teepett of whom that. Goren =. 


ment has made an order under clause (b) of sub-rule (1) directing that he be de- 
tained has abeconded or is concealing himselfeso that such order cannot be exe- 
cuted, that Government may— 

(a) make a report in writing of the fact to a presidency magistrate or a magis- 
trate of the fimt dasa having jurisdiction in the place where the said person ordi 
narily resides ; and thereupon the frovistons of sections 87, 88 and 89 af the Code 
of Criminal Procedure, 1898, shall apply if reapect of the said person and his pro- 
perty as if the order directing that he be detained were a warrant issued by the 
magistrate; 

(b) by notified order direct the sald to appear before such officer, at 
on tee wad witha ath ped ae cons be eatin in the order ; and if the said 
person fails to comply with such direction he shall, unlesa he proves that it was not 
possible for him to comply therewith and that be had within the period specified 
in the order informed the officer of the reason which rendered compliance therewith 
impossible and of his whereabouts, be punishable with imprisonment for a term 
which may extend to seven years or with fine or with both. 

119. (1) Save as otherwise expresely, provided in these Rules, every authority, 
officer or person who makes any order in writing in pursuance of any of these Rules 
shall, in the case of an order of a general nature or affecting a class, of epersons, 
publish notice of such order in such manner -as may, in the opinion of such autho- 
rity, officer or person, be best adapted for informing persons whom the order con- 
cernd, in the case of an order affecting an individual corporation or firm serve or 
cause the order to be served in the manner provided for the service of a summons 
in rule 2 of Order XXIX or rule 3 of Ogder XXX as the case may be in the First 
Schedule to the Code of Civil Procedure, 1908 (V of 1908), and in the case of 
an order affecting an individual person (not being a corporation or firth) serve 
or cause the order to be served on that person— 

en gee eee ae aero! or 

(#) by post, or 

(dai) where the person cannot be found, by leaving an authentic copy of the order 
with some adult male member of his family or by affixing such copy to some, conspi- 
¿uous part of the premised in which he is known to have last reaided or carried on 
business or personally worked for gain and thereupon the persons, corporations, 
Fea Oe tte cel Gall a tate eee Guy case tha eee 

The r. 26(5-B) ag it originally good consisted only of its first two para- 
graphs : the third paragraph headed (b) was added to it on August 15, 1942/ 
On December 19, 1941, when r. 26 (5-BY stood in its original form, the Gov- 
ernment of ‘Bombay delegated certain of their powers derived under the De- 
fence of India Rules to District Magistrates within the province of Bombay, 
by a notification, which ran thus :— 

No. S.D.|W. 3401.—In exercise of the powers conferred by sub-section (5) of 


i section 2 of the Defence of India Act, 1989 (XXXV of'1939), the Government of 


Bombay is pleased to direct that the powers or duties conferred or imposed on it 
by such of the rules of the Defence of India Rules as are mentioned in the schedule 
annexed hereto shall alọ be exercisable-or dischargeable by all District Magis- 
trates within the limits of thelr respective jurisdiction. 
Schedule, 

Rules 15, 26, 37-A, 40, 41, 49, 50, 51-A, 51-B, 51-D, 51-E, 51-F, 51-G, 54, 57, 
76-A, 77, 81, 83, 85-B and 129. 

After the amendment of r. 26(5-B) on August 15, 1942, there was no 
fresh delegation of powers by the Government of Bombay to the District 


~ 


° 
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_ Magistrates Tt was city bi July 17, 1943, that the Government delegated its 


` powers under T: 26 (5-B) (È) to District Magistrates within the province. 


Meanwhile, on August 9, 1942, the District Magistrate of Belgaum orderetl 
the accused to be detained under r. 26(1) RPI TE ene) Pree ee Be 
gaum. The accused failed to ‘appear. 

On September 6, 1942, the District Magistrate of Belgaum iseued an order 
which ran as follows : 

Now, therefore, I, C. N. Millard, Digtrict Magistrate, Belgaum, in exercise of the 
powers conferred by rule 26(5B9 (b) of the Defence of India Rules, do hereby 
direct that the said persons shall appear before the District Superintendent of Po- 


lice, Belgaum, si cls ci ie DA aac a S 
1942, ° 


ý Schedule. 
8. No. Name of the persons Dates on which orders 
7 Rayangouda Lingan- 3 were issued, 
gouda Patil Sth August 1942, 


On September 12, 1942, a proclamation was issued by the Sub-Divisional 


Magistrate, First Class, Parasgad, which ‘tated : 

“...it has been shown to the satisfaction of the District Magistrate, - Belgaum, 
that the said person [Rayangouda] bas absconded or is concealing himself to evade 
execution of the District Magistrate, Belgaum’s order mentioned above, and where- 
as the said District Magistrate, Belgaum, has directed that action under s. 87, Cri- 
minal Procedure Code, should be taken against the said person proclamation is here- 
by made that the said Rayangouda Lingangouda Patil of Murgod is required to 
ADET E ne Ee One OANE eects ree ew O EEE E 
tober 20, 1942. 


Eventually, on November 14, 1942, the ad surrendered himself. 

On the above facta the accused was tried by the Sessions Judge at Belgaum 
with a jury for an offence under r. 26(5:B)'(b) of the Defence of India Rules. 
The trial commenced on June 17, 1943, arguments on questions of law were 
heard on June 26, 1943, and the case stood over for, recording some formal 
documents to July 28, 1943. 7 

The trying Judge directed, on July 28, 1943, acquittal of the accused, ob- 
‘serving as follows :-— e ° 


“Iam unable to hold that merely because the District Magistrate had the po- 
wer to make an order under cl. (b) of sub-r. (1) or a report under cl, (a) of sub-r. 
(5b) he also automatically got the „power of ing the further notified order 
(with all ite attendant penal consequences) pmder cl. '(b) which was not formerly 
tn existence, sub-r. (5b) being self-contained in itself. Nor am I disposed to 
hold that the original delegation under the notification dated- December 19, 1941, 
covered all hew powers which may be granted in future ta tye Provincill Govern- 
ment under r. 26. The delegation must be referred to s. 2(5) of the Defence of 
India Act, ...., The delegation, in my opinion, can apply only to such powers as 
were then in existence. It cannot extend to all independent as distinguished from 
merely incidental! powers which may subsequently come to be conferred on the 
delegating authority, It is axiomatic that one cannot delegate .a power which 
one does not possess. The words of the order dated December 19, 1941, are not 
adequate for so enlarging its scope as to construe it into a sort of a self-denying 
crdinance whereby the Provincial Government agreed to share all ite powers, pre- 
sent and prospective, for all times with the District Magistrate; in other words, 
it does not follow as an automatic result from the original delegation that the words 
“District Magistrate’ were to be substituted for the words ‘ Provincial Government’ 

R. 63. , , . 
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silk aces Nie tata wae ee EE he ee ia ... If, therefore, the or- 
der, non-compliance with which is made penal, was to be the order of the Provin- 
cial Government, it will be permissible to us to extend the penal provisions to the 
non-compliance ot an order made by the District Magistrate unless it is shown that 
his powers were co-extensive with those of the Provincial Government. The origi- 
nal delégation did not confer such authority upon him...f must hold that on 
the day when the District Magistrate purported to act under cl. (0) of sub-r. (5b) 
he had no authority to make that order not having been invested with such powers 
by the Provincial Government. It, follows, therefore, that a non-compliance of 
the direction given in the order would not ¢onstitute any offence at all. The third 
and final objection, though subsidiary, is no leds important and affords an addi- 
tional ground for holding that the offence has not been made out. The objection is 
based upon the provisions of r. 119 of the Defence of India Rules....It is admitted 
in this case that the District Magistrate’s order was not served in the manner 
provided by sub-cl. (ii), but that it was merely published in an issue of the Bom- 
bay Government Gazette, dated September 10, 1942. There is evidence in the case 
to show that the Patil of the villkge, and even ‘other subordinate police officers were 
not aware of this order. Mr. Mandgi, therefore, argued that the mandatory direc- 
tions about the service of the order not having been carried out a person should 
not be punished for the non-compliance of the directions given therein. There is 
censiderable force in this argument.” 


The Government of Bombay appealed to the High Court. ‘ 

N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader, 
for the Government of Bombay. 

M. C. Setalvad, witt.R. A. Jahagirdar, B.'D. Belvi, H. F. M. Reddi and 
A. A. Mandgi, for the accused. 

MACKLIN J. These veo appeals arie dator Mi menial by a Gary ot 
Belgaum of two persons tried at separate trials for the breach of an order 
purporting to have been passed under r. 26(5-B) (b) of the Defence of India 
Rules, 1939, by the Distriet Magistrate of Belgaum. The order in respect 
of which the trials have been held was dated September 6, 1942, and in each 
case the order directed the accused to present himself before the District 
Superintendent of Police by a certain date. On August 15, 1942, r. 26(5-B) 
had been amended so as to include a provision for an order being issued 
against a person whose detention had already been ordered to present him- 
self before some nartfed person on penalty of seven years’ rigorous imprison- 
ment for breach of the order. The powers of the Government of Bombay 
under r. 26 were delegated to all District Magistrates by the Government 
of Bombay on December «19, 1941, and by virtue of that order of delegation 
the District Magistrate acting und@r r. 26(1) bad passed an order of deten- 
tion against both these accused persons. š 

It is {o be noted that at the time of the delegation of the powers of Gov- 
ernment to District Magistrates under r. 26, r. 26(5-B) did not stand in its 
present form It included no rule in ters giving power to order any per- 
gon tò appear before a named person ahd still lese did it include any penalty 
for the breach of such an order. But in passing orders against these two 
persons to present themselves before the District Superintendent of Police, 
the District Magistrate on September 6, 1942, purported to act under 
sub-r. ($-B)(b), which in fact had not in terms been delegated to him and 
was enacted only on August 15, 1942. The learned Sessions Judge of Bel- 
gaum therefore directed the jyry that the District Magistrate had no juris- 
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tember 6,, 1942, for the breach of which the accused were being prosecuted ; 
and he directed the jury to return a verdict of acquittal, which the jury ac- 
cordingly did. At the same time he directed “the jury that, by reason of 
the procedure prescribed by r. 119 for bringing orders against individuals to 
the noti¢e of the individuals affected by the orders, it could not be said that 
the two persons against whom the orders were passed had ever had notice of 
the orders, and that there was in those c&ses no evidence from any other 
source that they had in fact khowledge of the ordera. On that ground also 
he directed the jury. to return a verdict of acquittal. In these appeals the 
only question in issue is the legality of these two directions. 

The form of the argument-on behalf of, the accused which found favour 
with the learned Sessions Judge was that, although it is a recognised prin- 
ciple of law that authority given by a statute to do certain things authorises 
the doing not only of all thinga absolutely necessary for its execution but 
of all things reasonably necessary, still in the present case it could not be 
held that the order of September 6, 1942,edirecting these persons to appear 
before the District Superintendent of Police was an indispensable incident of 
the orfler that they ahould be detained, which order was outstanding against 
them and they were believed to have evaded. On behalf of the Crown 
the learned Advocate General has repeated to us the view taken by the pro- 
secutich before the learned Sessions Judge that the order of September 6, 
1942, was in fact incidental and a necessary incidenf of the power of the 
District Magistrate to order detention. If a District Magistrate is given 
power to order detention, we are not disposed to disagree that he must alao 
have power to enforce his order, and a supplementary order directing the 
person concerned to present himself before the” District Superintendent of 
Police would no doubt be an ordinary incident of the power to detain. But 
the difficulty in accepting the argument aa a justification for setting aside the 
order of acquittal in these cases is that the District Magistrate has not pur- 
ported in terms to be acting by way of enforcement of the order of deten- 
tion. What his order shows ia that it is passed under r. 26(54B) (b), which 
carries with it a certain specified penalty for breach ; anti it is for the breach 
of that specific order passed in terms under rule 26(5-B) (b) that the accused 
were being tried and thé charge made it clear that they were being tried for 
the commission of an offence undef that particular rule [r. 26(5-B)(b)]. It 
follows that, unlesa the District Magistrate’ had power to issue an order under 
ee ee ee en ge 
trial under that rule would be an illegality. 

Be ee a ea ae ns ee 
the learned Sessions Judge. Weare told by the leamed Advocate General 
that the power of the District Magistrate to pase ordets under r. 26(5-B) (b), 
though powers under sub-r. (5-B) (b) were not in terms delegated to him at 
the date of the order of delegation, rests upon s. 8(1) of the General Clauses 
Act read with r. 3 of the Defence of India Rules. Rule 3 of the Defence of 
India Rules aays that the General Clauses Act shall apply to the interpreta- 
tion of the Defence of India Rules as it applies to the interpretation of a 
Central Act. Section 8(2) of the General Clauses Act is this : 
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ment of this Act, repeals and reenacta, with or without modification, any provision 
of a former enactment, then references in any other enactment or in any, instru- 
ment to the provision so repealed shall, unless a different intention appears, be 
construed as references to the provisson so re-enacted” 

The argument ia that by reason of m 3 of the Defence of India Rules ° 
s. §8(1) may be read as providing for a case where any one of the Defence 
of India Rules repeals and re-enacts with or witbout modification any pro- 
vision of the Defence of India Rules, 9 that a reference in an order passed 
_ under the rules to the unrepealed rule must fe construed as a reference to 
the re-enacted rule. 

Thie argument ia attacked on behalf of the accused in several ways It is 
contended in the first place that r. 3 is ultra vires of the Government of In- 
dia inasmuch as it falls neither under sub-s. (V) nor under any of the de- 
tailed provisions of sube. (2) "of s. 2 of the Defence of India Act, the sec- 
tion which gives power to make rules. It is argued that the rule-making 
power must be strictly construed, so that the General Clauses Act cannot be 
applied to the interpretation of the rules unless that course is specifically au- 
thorized by s. 2 of the Defence of India Act. But we are not prepared to 
accept this contention. It is true that there is no item falling within a. °2( (2), 
which covers T. 3; but s. 2(7) is in general terms and is in no way limited by 
the details given under» 2(2), which begins with the words “without pre- 
judice to the generality, of the powers conferred by sub-s. (7) ”. Sub-section 
(1) allows the Centrab Goverment to make such rules as appear to be ne- 
cesary or expedient for securing the defence of British India, public safety 
and so on; and if the Central Government is given power to make such rules 
it must also be deemed to be given powers to provide how its rules are to be 
interpreted, because the interpretation of the rules is at least as expedient or 
necessary for the Defence of India ag the rules themselves. 

It is next argued on behalf of the accused that, assuming r. 3 to be inira 
vires, all that it does is. to provide for an interpretation of the rules; it does 
not provide for any interpretation of ordere passed under the rules, and here 
the question is the inferpretation not, of any one of the rules but of an order 
of delegation passed under the rules. We agree that r. 3 cannot be deemed 
to provide for the interpretation of ordera’paseed under the rules as distinct 
from the interpretation of the rules themselves. In the present instance 
what is being attacked is’ the basis of the order to the accused to present 
themselves before the District Superintendent of Police. But when the basis of 
an ordereis dttacked and the basis of the order is a rule, then in effect what 
is to be interpreted“ia the rule rather than the order itself, and in such a case 
r. 3 provides that the General Clauses Aq must be the guide for the pur- 
poses of interpretation. In the present case however the basis of the Dis- 
trict Magistrate's order’of September 6, 1942, though in terms it refers to 
sub-r. (5-B) (b), is really the order of delegation, since it is only by vir- 
tue of the powers delegated to the District Magistrate by the order of dele- 
gation that he is able to pase any orders at all. Ultimately then the ques- 
tion for consideration is the extent of the delegatión ; in other words what 
is to be interpreted is the order of delegation. The rules under which the 
powers were delegated are clear? and there is no question of any interpretation 
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of the rules which themseWes were the basis of the order of delegation. What 
we are being asked to interpret is the order of delegation, and we are satis- 
fied that r. 3 neither compels nor permits us to adopt the artificial provisions 
of the General Clauses Act for the purposes of the interpretation of that order. 
We cannot ignore the obvious distinction between the rules and orders passed 
under the rules. i 

But even if we were wrong m that respect, we should still find it impos- 
sible to apply 8. 8(2) of tha General Clauges Act to the order of delegation. 
It is true that in many respects the conditions underlying 8. 8(1) would. 
have been fulfilled in these cases. By virtue of r. 3 the words “ Defence of 
India Rules” could be substituted for the words “Central Act or Regulation” 
in s. 8(1) of the General Clauses Sct; and although in terms sub-r. (5-B) 
was not “repealed” by the ‘amending order of August 15, 1942, still that 
amending order in terms “substituted” the present sub-r. (5-B) (a) and 
(b) for the old sub-r. (5-B), which did not include the present item (b). 
at all. Although nothing is said about repealing, the effect of subetitution 
must, we think, be the same as the effect of a repeal followed’ by re-enact- 
ment with modification within the meanfhg of s. 8(1). We were referred 
to Dizector of Public Prosecution v. Lamb! for the proposition that an amend- 
ment does not amount to a repeal. But we think that there is a clear dis- 
tinction between an amendment stmplictter and an amendment which goes 
90 far,as to provide in terms for the substitution of ane rule for another. In 
the latter case we think that it is mere juggling with words to say that it 
does not amount td a repeal and réenactment. But the difficulty in the 
way of the prosecution is that to bring the order of delegation within the 
provisions of s. 8(7) of the General Clauses Act they must show that the 
order of delegation is an “ instrument” within ghe meaning of that section, 
so that the reference to r. 26 in the order of the delegation can be inter- 
preted as a reference to r. 26 as it might hereafter be re-enacted. We are 
not satisfied that the order of delegation can be deemed to be an instrument 
within the meaning of s. 8; and it is conceded that it cannot be regarded 
as an enactment. We have looked into Stroud’s Judicial Dictionary and 
Wharton’s Law Lexicon for enlightenment on the point. *We find, generally 
speaking, that an “instrument” is a writing usually importing a document of 
a formal legal kind, but that it does not include Acts of Parliament unlese 
there is a statutory definition to that effect in any Act; and in the absence 
of authority we are not prepared to hold that an order of Government de- 
legating its powers to District Magistrates is an “instrument” within the 
meaning of 8. 8(1) of the General Clauses Act. It is certainl¥ nos an “ ins- 
trument ” ag ordinarily understoed. We are therefore ‘hot prepared to say 
that the delegation could be deeped to cover the delegation of such powers 
ag might hereafter be brought into existence for the first time by re-enactment 
of the rules. 

We are also satisfied that, even apart from the want of delegation of the 
powcr under which the District Magistrate purported to act, the learned Ses 
sions Judge was right in directing an acquittal on the ground of want of no- 
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tice to the accused. When an order is addreasedvto a private individual, it 
is difficult to hold that mere publication in the Bombay Government Gazelte 
is sufficient notice to that individual of an order passed against him, un- 
lesa there ig reason to believe that he is in the habit of reading the Bombay 
Government Gazette or has read it in this pasticylar instance. But the ground 
on which the learned Judge directed thé jury to acquit for want of notice 
was based in the main upon r. 119 of the Defence of India Rules. That 
rule provides that save as otherwise expressly provided in these rules, the 


, officer making an order in writing affecting an, individual must publish notice 
of his order in the manner which he thinks best adapted for informing the 


person concerned, and he must have the order served on the individual (i) per- 
sonally or (it) by post or ($) (where he cannot be found) by leaving a copy 
of the order with some adult male member of his family or pasting a copy 
in a conspicuous part of his office of business. If that is dane, r. 119 provides 
‘that tha person concerned shall be deemed to have been duly informed of 
the order. 

It is argued on behalf of the accused that the converse applies, so that 
a person in the case of whom thi§ procedure has not been followed must be 
deemed not to have had notice of the order. We are unable to accept this 
argument. If in fact the individual concerned knew perfectly well that an 
omder had been passed against him and acquired his knowledge by other 
means, then in our opinion it would be impossible to hold that he bad not 
received notice of the order merely because notice was not given to him in the 
form prescribed by r.°119; yet that ‘is the consequence that would follow 
if the argument were a valid argument. We think that the consequence of 
failure to carry out the provisions of r. 119 is practical rather than legal. 
The result would be that tha prosecution would lose a simple method of estab- 
lishing beyond controversy that the person affected had received notice of 
the order affecting him, and that the person affected would find it easier to 
establish the fact that he had not received notice, assuming that in any par- 
ticular case the burden of proof were upon him to prove affirmatively that he 
had not received notice. It was argued also that r. 119 cannot apply to 
ordera paseed under x. 26(5-B)}(b)e because that rule provides for what is 
called a ‘notified order’, in other words, an order notified in the Bombay 
Government Gasetie, and that failure to obey such an order carries with it im- 
mediate consequences irrespective of whether the person affected does in fact 
know of the order or not. But in our view there is no justification for limit- 
ing the scope of r. 119 to orders other than notified orders. The rule simply 
says ‘orders? and it presumably governs notified orders as well. We are 
however satisfied that the failure to follow the procedure prescribed by r. 119 
in the case of notified or unnotified orders «like carries with it no legal con- 
sequence ; the utmost that if can do i to-create pracical duscal tes: an. the 
way of the prosecution. 

In the present case there is no evidence that the accused did in fact know 
of the orders to present themselves before the District Superintendent of Po- 
lice ; even the police patil.of the village did not know of the order. Unless 
it could be shown that the publication in the Bombay Government Gazette 
of an order addressed to an individual is sufficient notice to that individual, 
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it would follow that theres was no evidence jn this case showing that the or- 
der had been brought to his notice, since admittedly in this case the provi- 
sions of r. 119 have not been followed and there is no evidence that the 
accused knew of it in any other way. That being s0, the learned Judge was 
clearly right in directing the jury that the accused were entitled to be ac- 
quittéd on the ground that there Was no evidence suggesting that they had 
knowledge or notice of the orders passed against them. 

The result is that both the appeals fail. {Whether the present trial is a bar 


under 8. 403 of the Criminal, Procedure Code to a fresh trial on a charge Meckin 7 


of contravening the order of detention within the meaning of r. 26(g) read 
with r. 5 or under a. 188 of the Indian Penal Code is a matter on which 
we do not feel called upon to expresg any opinion. 

i Appeals dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court af Judicature at Allahabad.| 


Present : 


LJ 
LORD ATKIN, Lorp THANKERTON, LORD RUSSELL, SIR GEORGE RANKIN, 
AND SIR MADHAVAN NAR. é 


. HEMRAJ . 
v. 
Hindu law-—Debt—Father’s debt—Avyavaharika debt—-Sow's liability to pay. 

The translation of the term “avyavaharika debt,” used in Hindu law, by 
Colebrooke as “ debts for a cause repugnant to good morals” makes the nearest 
approach to the true conception of the term and may well be taken to re- 
present its correct meaning. 

The duty cast by Hindu law upon the son to pey his father’s debt being 
religious or moral, the character of the debt must be examined from the 
standpoint of justice and morality. The examination of the nature or char- 
acter of the debt must be made with jeference to the time when it originated, 
in other words, when the liability was first incurred by the father. If, on such 
examination, it is found that at its inception the debt is not tarnished or 
tainted with immorality or illegality, then it is binding on the son. This rule 
is not rigid but has to be applifd with reference sto the circumstances of each 
case. The above principles are not exifaustive but only basic. 

A debt which in its inception is a just and true debt does not become 
avyavaharika merely by the subsequent dishonest conduct of the father in 
not paying it within time. e ? 

THE facts appear stated in thë judgment. 


S. Hyom, for the appellant. y 

R. 'K. Handoo, for the respondents. 

SR MADHAVAN NAIR. This is an appeal by special leave from a decree 
of the High Court of Judicature at Allahabad dated May 12, 1938, which 
affirmed a decree of the Subordinate Judge of Agra dated September 12, 
1936. 
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The appeal arises out of an execution application made by the appellant's 
father, Hemraj, since deceased, for the execution of a money decree which 
he had obtained against ‘one Danpal in the Court of the Subordinate Judge 
of Agra, afterwards confirmed on appeal against the present respondents, 
the sons of Danpal, by the attachment and sale of the ancestral property in 
their hands. 

The parties are governed by the Mitakshara law. The question for 
determination is whether the reapgndents can lawfully object to the execution 
of the decree on the ground that having eegard,to the nature of the judgment 
debt, the rule of the pious obligation of a son under the Hindu law to pay 
his father’s debt does not apply to this case; or, in other words, is the debt 
im respect of which the decree was obtained an evyavaharika debt ? 

Both Courte in India allowed the objection. Hence this appeal by the 
decree-holders. 

Hemraj and Danpal, with others, formed a joint-Hindu family. In 1925, 
a suit was instituted, in the Court of the Subordinate Judge of Agra, by 
Hemraj on behalf of himself and another, for partition of the joint family 
property, against Danpal and tMe members of his branch of the family. 
Included in the suit was a promissory note for Rs. 5,264 dated November 21, 
1924, executed in favour of Danpal by three brothers, Ram Chand, Sri 
Chand and Moonga Ram. This note had been executed in renewal of an 
earlier note dated December 21, 1921, for Rs. 4,680, which itself was in 
renewal of a promissory note dated February 22, 1919, for Ra. 4,000 which 
had been advanced by Danpal out of family funds. The partition suit was 
referred to arbitration and a decree in terms of the award was passed on 
June ‘19, 1926. Besides other items of property, the aforesaid promissory 
note waa allotted to Hemraj, under the award ; it provided that a document 
or decree which was allotted to one ‘member would be his, that ‘the member 
in whose name it stood would be responsible to prove its legal necessity and 
that he should file it in Court within seven days of the decree. It also 
provided that : 

“such a document should be within time, otherwise the party in whose name the 
document stands shall be responsible for the amount due together with interest 
up to the date of arbitration award.” 

(see e. 2, 6 and 17 of the award). Danpal did not file the document 
within the specified time, put he filed instead, without giving any notice to 
Hemraj, another document executed by the three debtors on June 21, 1926. 
Hemraj filed his application for execution of the decree on January 9, 1928. 
Danpal then filed on February 6, 1928, the promissory note dated Novem- 
ber 21, 1924, by which time it had become time-barred. 

On December 3, 1928, Hemraj filed a suit in the Court of the Subordinate 
Judge of Agra fon the gmount due under the promissory note making the 
executants of the note, defendants Nos. 1 to 3, and Danpal, defendant No. 4 
The suit was dismissed as against defendants Nos. 1 to 3 as barred by time, 
but it was decreed against Danpal. It was admitted in the suit that the 
document dated June 21 was a forgery. The proceedings showed that Dan- 
pal allowed the promissory note to become barred by acting fraudulently 
towards Hemraj. In the course of the judgment, the Subordinate Judge 

s 
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remarked : ‘ i 

“Danpal defendant has all along been acting dishonestly towards the plaintift 
and he cannot be allowed to take advantage of his clevernesa and fraud.” 

The appeal against this decree preferred by Danpal during the course of 
which he died was dismissed by the High Court. The learned Judge ob- 
served : ’ 

“We consider that the duty was cast on him (Danpal) of making over to the 
plaintiff the document in regard to this particular debt due from defendanta Nos. 1 
to 3 and we consider that he has not proved’ that he carried out that duty.” 

In the execution application taken out by Hemraj on March 16, 1936, 
to execute the above decree, out of which the present appeal has arisen, the 
respondents took the objection that, since the debt was created by “the mis- 
conduct and stupidity of Danpal” there was no liability on their part to 
pay the debt and therefore the ancestral property in their hands was not 
liable to be attached and sold. The Subordinate Judge accepted the ob- 
jection and dismissed the application on the following main ground : 

“The decree was not passed in respect of any debt borrowed by Danpal. It 
was in respect of loes and damage caused f the other side due to the negligence 
or wrongful act of Danpal. The sons are not bound for the payment of such decree, 
nor finder s. 53 the joint family property in their hands can be attached and sold 
in satisfaction of such a decree.” 

The appeal filed by Hemraj against the above decision was dismissed by 
the High Court. In the course of his judgment Verma J. (with whom 
Bennet’ J. agreed) observed as follows : r 
“Now in the case before us it is clear on the facts and on the findings recorded 
by the trial Court as well as by this Court in the suit which has resulted in the 
decree sought to be executed that Danpel had been guilty of dishonesty and 
grossly improper conduct. If he had filed the propnote dated November 21, 1924, 
within seven days of the passing cf the decree in the partition suit, as it was 
his clear duty to do he would not have incurred the liability in question. Instead 
of doing what as an honest and decent person he was bound to do, he adopted a 
dishonest and dubious course of conduct ...In my judgment the conduct of Danpal, 
which has resulted in this liability was clearly repugnant to good morals...The 
trend of this authority is in favour of the view that a debt which is repugnant 
to good morals is an avycvakarika debt and is not bindipgg en the sons.” 

At the hearing of the appeal, a preliminary objection was taken on behalf 
of the respondents, that the appeal to His Majesty in Councjl is incompet- 
ent ag the sum involved is below Rs. 10,000 and the case is otherwise not 
a fit one for appeal under the Civil Procedure Code. This objection has no 
force, since the appeal was admitted by the special H PE by His 
Majesty in Council, and is overruled. Their Lordships wi therefore pro- 
ceed to consider the main question argued in the appeal, viz. “ whether the 
judgment debt in question is in the nature of an avyavaharika debt which 
would except the respondents front the pious obligation of discharging their 
father’s debt. ; 

Under the Hindu law, a son is under a pious obligation to pay his father’s 
debts to save him from punishment in a future state for non-payment of 
his debte. . i 
“ According to the notions of Smrithi writers it is regarded as sinful to remain 
in debt and a debtor's salvation is deeply imperilled if he dies indebted. Accord- 

R. 64, k 


505 


P.C. 
1943 


HEMRAJ 
KHEM 
CHAND 
Sir 
Madhavan 
Natr 


THE BOMBAY LAW REPORTER. [VOL XLVL 


ing to Vrihaspati a person who does not repay his deht ‘ will be born in his cre- 
ditor’s house as a slave or servant Ôr woman or a quadruped.’ According to other 
writers a person dying in debt goes to hell, A duty is therefore cast upon every 
person to discharge debts incurred by him.” 
(See Peda Venkanna V. Sreeftivasa Deekshatulu*). Thus, if the father dies 
without discharging hia debts, a Hindu son is obliged to pay his undischarged 
debts and relieve him from his sins. As observed by this Board in Girdharee 
Lall v. Kantoo Lal : Muddun Thakoor v. Kantoo Lall? (p. 321): 

It being the pious duty of the son go pay his father’s debte, the ancestral 
property, in whieh the eon as the oon of bis father acquires an interest by birth, i 
liable to the father’s debts.” 


But this obligation is not unqualified, for tbe son is not bound to pay 
his father’s debte if the debts are avyavakarika.* The Smrithi texts on which 
this qualification is based will be found in the learned judgment of Mooker- 
jee J. in Chhekauri Mahton Y. Ganga Prasad*. Their Lordships will in 


-this judgment refer only to one text, the text of Usanas (ascribed also to 


Vyasa), the only text which uses the term avyavahorika (na vyavaharikam 
in the original). After enumerating certain specific debts more or less in 
the same language.as used by the other Smrithr writers, Usanas adds a, sup- 
plementary category of debts which the sons need not pay which are avyava- 
harika. The text of Usenas appears in Vijnaneswara’s Commentary on 
Ch. I, v. 47, of Yajnayalkya, which lays down exceptions to the general 
rule relating to son’s liability to pay the father’s debts contained in v. 50. 
Thes verses (see Mandlik, p. 205): are*as follows : 

Ch. I, V, 50, “When the father is abroad, or .... in difficulties, his debt, proved 
by witnesses, if undisputed, should be paid by the son and grandson.” 

Ch. II, V. 47. “The aon shall not pay the paternal [debts] contracted for wines, 


lust, and gambling, or due on acount of the unpaid [portion] of a fine or a toll or 
[on account of] an idle promise.” 


In his commentary to this verse, Vijnaneawara refere to the text of Usonas 
which is : 

“A fine, the balance cf a fine, likewise a bribe, or a toll or the balance of it, 
ee ec ene 

harika (Na(not) Vyavahatikam)." 

There has been much difference of opinion as regards the precise signific- 
ance of the term ovyavakarika, Colebrooka translates it as meaning “ debts 
for a cause repugnant to good morals,’ ; Mandlik renders it as “ not proper”, 
and Sir Dinshah Mulla in his “ Hindu Law” accepts Colebrooke’s transla- 
tion. The,terf has also been interpreted in various judgments by Courts 
in India, but the deMsions are not all unifarm. The Bombay High Court 
translates the term as (p. 351): è 
... unusual, or not sanctigned by law ...°. Put into simple English, the texts 
amount to this: that the son is not to be held liable for debts which the father 
ought not, as a decent and respectable man, tọ have incurred. He is answerable 
for the debts legitimately incurred by his father; not for thoee attributable to his 
failings, follies or caprices.” 

1 (1917) I. 1. R. 41 Mad. 136. 3 (1911) L L. R 39 Cal %82. 
2 (1874) L. R. 1 L A 321. 
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Durbar Khachar v. Kkaçhar Harsur!. This decision has been disapproved 
in subsequent decisions in Bombay, and By other High Courts also. Mr. 
Justice Mookerjee renders the term as. ‘equivalent to “not lawful, usual or 
customary” (Chhakauri Maktion V. Conga Prasad; supra); while Mr. Justice 
Sadasiva Iyer paraphrases it ago 

.a debt which is not supportable ... by legal arguments and on which no 
right could be established in the creditors favour in a Court of Justice.” 
Venugopala Naidu v. Ramanadhan Chetty*. Many of the interpretations 
given to the term have been collgcted by Patkar and Tyabji JJ. in Bal 
Rajaram Tukaram v. ManeMal Monsukkbkai*. Its meaning has been con- 
sidered, in other decisions also (see Govindprasad v. Ragunathprasad*, and 
Muhammal v, Sivakami Ammal*.) Their Lordships do not think that 
any useful purpose will be served by reviewing these and the other decisions 
brought to their notice, as in their opinion, the principles with reference to 
which the term avyavakarika should be interpreted and by which this case 
should be decided are sufficiently clear and do not conflict with those deci- 
sions. They will now refer to those principles. 

If the doctrine of pious obligation is tœ be given full effect, there cannot be 
any doubt that a Hindu son should be held liable for every undischarged debt 
of bis father, for nothing can be nobler than to obtain complete exemption 
for the father from all penalties which might follow from the non-discharge 
of his debts; but this position is not maintained. That the doctrine ‘has 
reference to the nature or character of the debt which creates the liability can 
hardly be disputed ; this appears from the following pronouncement made by 
Lord Justice Knight Bruce in Hunoomanpersaud Panday v. Mussumat Ba- 
booee Munraj Koonweree® (p. 451) : , 

“ Unless the debt was of such a nature that it was not the duty of the son to 
pay it, the discharge of it, even though ft affected ancestral estate would still be 
an act of pious duty on the son. By the Hindoo law, the freedom of the son from 
the obligation to discharge the father’s debt, has respect to the nature of the debt, 
and nct to the nature of the estate. ...” 

In Girdkaree Lall vy: Kantoo Lall (supra) Sir Barnes Peacock quotes the 
above rule and then proceeds as follows (p. 331): 

“Tt is necessary, therefore, to see wha? wes the natureeof ‘the debt for the pay- 
ment of which it was necessary to raise money by the sale of the property m 
question. If the debt of the father had been contracted for an immoral purpose, 
the son might not be under any pigus obligation to pay it ; vane 

This also makes clear the connection, between the nature of the debt and 
the liability to pay it. That the duty cast upon the son being religious or 
moral, the character of the debt should be examined from tl standpoint of 
justice and morality appears te be fairly: clear from fhe decisions, In this 
connection regard may also be kad to the debte mentioned in the texts which 
the son need not pay, most of which are of an objectionable character. It 
also appears to be clear on principle, and on authority, that examination of 


1 (1908) L L. R. 32 Bom. 348 sc. 34 Bom. L. R. 55. 
s.c. 10 Bom. L. R 297. 4 [1939] Bom. 533, 
2 (1912) L I. R. 97 Mad. 458, s. © 41 Bom. L. R. 589, F.B. 


460, 5 [1925] M. W. N. 37L 
3 (19831) L L. R. 46 Bom. 36, 6 (1856) 6 M. L A, 393. 
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the nature or character of the debt ehould be made with reference to the 
time when it originated, in other words, when the liability was first incurred 
by the father. If on such examination, it is found that at its inception the 
debt was not tarnished or tainted with immorality or illegality, then -it must 
be held that it would be binding on the sons This principle, stated as r. 1 
by Venkatasubba and Madhavan Nair’ JJ. in Muthammal v, Stvakamt 
Ammal (supra), at pp. 377, 384, respectively, in language almost identical, 
ia amply borne out by the numerous authorities. which they have examined. 
The rule is not rigid but has to be applied with reference to the circumstances 
of each case. These principles which are implicit in the notion of “ pious 
obligation,” and are also deducible from the decisions, should be kept in mind 
in interpreting the term avyavaharika use in the text. The decisions which 
their Lordshipa have examined proceed om the kround common to them all, 
that debts in the nature of evyavaharike are debts which would be comprised 
in the expression “illegal or immoral debts.” Having regard to the principles 
underlying the rule of “ pious obligation,” which forms the foundation for 
the son’s liability, their Lordshipa think that the translation of the term 
avyaveharika as given by Colebropke makes the nearest approach to the 
true conception of the term as used in the Smrithi text, and may, well 
be taken to represent its correct meaning. In their Lordships’ 
view, the term does not admit of a more precise definition. When a parti- 
cular debt is called into question, it will, be the duty of the Courts to examine 
its nature in the light of the principles mentioned above, which are not 
exhaustive but only basic, and to see whether in the circumstances it is of 
the kind which will give exemption to the son from the liability of paying it, 
on the ground that it.is repugnant to morals. It has now been definitely _ 
established by the decision of this Board in Toshanpal Singh v. District Judge 
of Agra’ that a son is not liable to påy a debt created by his father which 
would render the father liable to criminal prosecution. ' 

Judged in the light of the above principles, their Lordships have no 
doubt that the debt in question is not avyavcharika, It had its origin when 


_ the promissory note dated November 21, 1924, wag allotted to Hemraj by 


the decree passed in the partition suit, It then became the duty of Danpal 
to hand over the document to Hemraj in time, and as he did not do eo, he 
became responsible for the amount, in other words, he became indebted to 
Hemraj for the amount due under the promissory note. The position was 
well described by the trial Court which passed the decree in favour of Hemraj 
and also by the Appellate Court which confirmed it. Their Lordships have 
already drawn ‘attention to their views. The money which the appellants are 
now seeking to reali& by execution from the ancestral property of the de- 
fendants is the sum which was rightly due tp Hemraj from their father, as 
he kept back the promissory note withput handing it over in time. In 
Natassayyan v, Ponnusams? the learned Judges observed (p. 104) :— 

“ Upon any intelligible principles of morality a debt due by the father by reason 
of his having retained for himself money which he was bound to pay to another 
would be a debt of the most sacred obligation, and for the non-discharge of which 


1 (1934) L. R. 61 L A. 350. 2 (1892) L L. R. 16 Mad. 99. 
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punishment in a future stite might be expected to be inflicted, if in any. The P.G 
son is not bound to do anything to relieve his father from the consequences of 1943 
his own vicious indulgences, but he is surely bound to do that which his father poner, 
himself would do were it possible, vi, to restore to those lawfully entitled money HEMRAJ 
he has unlawfully retained.” ‘ v. 

Their Lordships express their’ concurrence with this view. The above Kama 
language may well be used to describe appropriately the nature of obligation ~___ 
of the respondents in this case algo, to discharge the debt brought about by Sir 
the conduct of their father. The principle enunciated in Natassayyan v. Madhavan 
Ponnusemi (supra) was referred to and applied by the learned Judges Nair 
of the Calcutta High Court in Peary Lal Sinha v. Chandi Charan Sinko. 
The subsequent dishonest conduct pf Danpal, which led to the suit and the 
decree, so much relied upon*by the Courts in India and made the basis of 
their decision, cannot in their Lordshipe’ view affect the nature of the 
father’s debt which at its inception was a jist and true debt. As no such 
immorality or illegality in the nature of the original debt as would absolve 
them from the obligation to discharge it has been shown by the respondents, 
the debt sought to be realised is not an awyavahertka debt and the appellants 
are therefore entitled to proceed against the ancestral property in their hands 
in execution of the decree for payment of that debt. 

In the result, the decrees of the Courts below are set aside. The Subordi- 
nate Judge will restore the execution application filed by Hemraj to his file 
and proceed with it according to law. The appellants will get their costs 
throughout—before the Board and im the Courts in India. Their Lordships 
‘will humbly advise His Majesty accordingly. 

Decrees sat aside. 

Solicitors for appellant : Douglas Grant & Dold, 

Solicitors for respondents : Hy. S. L° Polak & Co. 


[On appeal from the High Court of Judicature at Patna.) 
Present : 


LORD ATKIN, LORD THANKERTON, LORD CLAUSON, SIR ÇEORGE RANKIN 
AND SIR MADHAVAN NAIR. e ’ 


RAJESHWARI KUER 1943 
v. . — 
KHUKHNA KUER, - March 15, 


Pvy Council—Practice—Will executed in English language by Indian—Words 
literally bearing present sense—Future sense sought to be aldributed to such 
words—Construction by Courts in India—Whether Primy Coxncil Can interfere 
with suck construction, 

Where a testator in India has made a will in the English language which 
is not his mative tongue and thé argument is that he has used an ordinary 
phrase in a special and imaccurate sense and the Judges in India have con- 
strued the crucial words literally, the Privy Council would hesitate long before 
overruling the Judges in India on such a point. 

In a proper context, a future sense may be attributed to words whicb 
literally bear only a present sense; but the literal meaning of such words 


1 (1906) 11 C. W. N. 163. 
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cannot be disregarded unlesa the intention to use them in a special and in- 
accurate sense is shown by the context. | 

THE facta are stated in the judgment. 
C. Bagram, for the appellants. e 
S. P. Khombatta, for the respondenta.” 


LORD CLAUSON. This is an appeal from a judgment of the High Court 
at Patna of October 27, 1938, affirming with a modification a judgment of 
the Subordinate Judge of Chapra of Apftil 25» 1938, whereby, in effect, he 


’ confirmed the attachment, in execution of a decree, of certain interests of 


the appellants under the will of Tirgunanand Upadhaya (hereinafter called 
the testator), who died in the year 1915* The substantial contention of the 
appellants is that their interests in the corpus so attached are contingent 
interests and therefore, by reason of proviso (m) to s. 60(2) of the Civil 
Procedure Code, 1908, not liable to attachment. The question at issue turns 
upon the true construction of the somewhat inartistically drafted will of the 
testator. e 

The testator made his will on July 26, 1915. He had had one son only 
who had died some three years previously. At the date of his wilb and 
at the date of his death (which occurred shortly after the date of his will) 
his*near living relatives were (a) his second wife, Dulhin Ram Sakhi Kuer, 
(b) his daughter-in-law Dulhin Surja Kuer, the widow of his deceasec only 
son, (c) the present appellants, his two grandchildren, Babui Rajeshwari and 
Babui Ghagota, daught@rs of a deceased daughter (d) Babui Khukhna a 
sister-in-law, of whom the testator says in his will “she has been living with 
me from her childhood, and I am quite willing to provide for her comforts.” 
By his will the testator, alter summarizing the state of his family, states 
that although be bad not given up the hope of getting a male issue, still in 
view of the uncertainty of life, he considers it desirable to make proper 
arrangement of his estate during his lifetime so that no dispute of any 
kind might arise on his death likely to ruin his estate. He then provides 
that if (which did not in fact occur)' a male child ia born to him, he is to 
become absolute propswietor of all his (the testator’s) property. He then 
proceeds to provide for the event (which in fact occurred) of no male child 
being born to, him, as follows :—his second wife (whom it is convenient to 
refer to as the widow) is tp become proprietor. having life interest only of 
all his properties (with an immaterial exception). She is to pay out of the 
income of the estate certain specified annual payments to the daughter-in-law, 
the two gfand-daughtera, Oe a iil and Rs. 300 a year to one 
Ram Lochan Pande 

“or she (the widow) shall have the right to set apart properties fetching the 
above income and put my daughter-in-law amd my daughter's daughters in posees- 
sion thereof : if she does not set apart such properties herself, they aball have the 
right to recover cash or properties as specified above from my estate by taking 
the neceasary stepe in Court.” 
The will then proceeds as followe :-— 

“4 On the death of my wife the whole of my estate [with certain immaterial 
exceptions] being treated as sixteen annas right three annas and odd out of it 
shall pasa into the possession of [the daughter-in-law] but she shall not have the 
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right to transfer the same? twelve annas share shall into the possession 

the two daughters born of the womb of my daughter who are stil liveg in equal ioe 
shares, ie. each will get six annas share and one anna share shall pass into the Say 
possesion of [the sister-in-law] as absolute proprietors having the right to alienate, RAJESHWARI 
etc, the property. On the death of my wife all the proprietors and my heirs and Kurr 
Tepresentatives shall be liable for payment of Rs. 300 a year to Ram Lochan Pande v. 
aforesaid in proportion, to the share held in possession by each. ; KHUKHNA 
5. On the death of my daughter-in-law all properties held in poaseasion by her KUER 
without the right of transfer as laid down jn pera 4 of this will shall pass in Snas 
entirety into the posession of the twp daughters of my daughter in equal shares Lord 
and that of their heirs and representatives as absolute proprietors thereof. Clauson 
6. If for any reason God forbid, any portion of the said estate is not taken — 
Possession of by my daughter's daughters and [the sister-in-law] and they do not 

get the opportunity of ing upom possession and occupation of it, the entire 
estate will remain in my -in-laws poesesaion without the right of transfer 

and on her death the entire estate shall be treated as my estate with the District 
Magistrate and Collector of Saran as its manager and trustee.” 

Then follow certain provisions of the nature of charitable trusts which 

are to be applicable in the event last stated. ; 

The testator died shortly after the date of his will. The annuity payable 
under the will to the sister-in-law was however not paid. During a period 

from 1922 to 1984 the present appellants, the two grand-daughters, acted as 
administrators of the estate, and under a decree obtained by the sister-in-law 

in a suit against the present appellants, the latter became liable to pay the 
sister-in-law a sum of over Rs. 26,000 in respect of the arrears of her an- 
nuity. The decree, as framed in tha Appeal Court, ewas a personal one and 

was to be recoverable from any property belonging to the present appellants, 
including such property as they may have acquired or may thereafter ac- 
quire under the will , 

The testator's widow is still living. * The sister-in-law, originally the first 
respondent, has died pending the present appeal and is now represented by 

her infant heirs. 

Having obtained her decree against the present appellants the sister-in-law 
applied for attachment of their interests under the will, and sought to attach 

what the Subordinate Judge describes jn his judgment of November 30, 1937, 

as 

“the vested remainder that they have in that estate as also the right of annuity 
which they have under the will of the testator.” : . 

The learned Subordinate Judgé decided that the annuity can be attached 

in execution of a decree and adds :— ° 

“I suppos the interest of [the present appellants] over the tegtator’s property 
whatever the nature of the interest may be is a vested igterest and“is liable to 
attachment also” : $ 

and he accordingly confirms arf order which had apparently been previously 
made for attachment as asked by “the sister-in-law. The present appellante 
appealed to the High Court at Patna setting out various technical objections 

to the attachment order which are no longer put forward and raising the 

two substantial points that (@) their right to the fifteen annas share under 

the will was an interest contingent on surviving the widow and not a vested 
interest and accordingly was exempt from attachment by virtue of proviso 

(m) tos. 60, sub-s. (1), of the Civil Procedure Code, 1908, and (b) that the 
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annuities provided for under the will in their favdur were in the nature of 
future maintenance and accordingly exempt from attachment by virtue of 
proviso (n) to the same sub-section. The High Court, as appears from 
the judgment of Wort J., were clearly of opinion that the present appellants’ 
interest in the annuities were vested interest? and (as it would seem) that 
they. were not exempt from attachment as being merely “rights to future 
maintenance” within the meaning of proviso (n). As regards the fifteen 
annas (ie. the interest of the grand-daughters in the corpus of the estate 
subject to the life interests of the widoW and daughter-in-law), the Court 
rejected the contention of counsel that cl. 6 of the will operated to govern 
the previous gift to the grand-daughters so as to make it a contingent in- 
terest. There ig no reference in the judgment to any argument that the gift 
to the grand-daughters of the fifteen annas interest as appearing in cls. 4 
and 5 of the will was so framed as to be a gift contingent on surviving the 
widow. The High Court dismissed the appeal and confirmed the attach- 
ment order, making it clear, however, that the annuity payments would not 
be Hable to attachment before they, became due. 

On the present appeal counsel intimated that he could not contend that 
the annuities were exempt from attachment and accordingly that point passes 
out of the case. As regards the interest in the corpus it was not only con- 
tented that cl. 6 of the will operated to govern the gift so as to make it a 
contingent interest, but it was strenuously contended that on the proper 
construction of cl. 4 of the will the interest of the grand-daughters was 
contingent upon their sufvival of the widow. This argument was based upon 
the words “who are still living”, it being suggested that on a fair reading 
of the context the true interpretation of the words would make them equi- 
valent to “who shall be still diving”, i.e. at the widow’s death. 

Their Lordships, assuming for the moment that cl. 4 is so worded as 
to give the grand-daughters a vested mterest, see mo reason to différ from 
the view of the High Court that cl. 6 does not bperate to govern that gift 
so as to make it a contingent interest. It is to be observed that the language 
of cl. 5 seems quite clearly to give thé grand-daughtere a vested interest in 
the three annas of which the daughttr-in-law is tenant for life. Clause 6 
secures that the daughter-in-law’s life interest in the three annas should be 
extended to the whole of the fifteen annas in cese the provision for charity 
becomes operative: but it.is not necessary for the purposes of this case, 
nor would be proper in the absence ef any representative of those interested 
in the charitable uses, to determine what the events are in which the pro- 
vision for°charity bgcomes operative. Their Lordships can, however, find 
no trace in cl. 6 of any intention on the pårt of the testator to make it a 
condition of the grand-daughters taking thé benefits given to them under 
cls. 4 and 5 that they sheuld survive the testator’s widow : and their Lord- 
ships are accordingly of opinion that the learned Judges below were correct 
in rejecting the contention placed before them (or at all events before the 
Appellate Court) by counsel that cl. & operates to cut down the gifta to the 
grand-daughtere from vested to contingent gifts. A 
A somewhat different argument was suggested by counsel before their 
Lordahips, It was argued on the wording of cl. 4 that the gifts to the grand- 
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daughters, at all events of*the twelve annas, were mere contingent gifta. It was P.C. 
argued that the words “the two daughters born of the womb of my daughter 1943 
who are still living ” should be read as the equivalent of “the two daughters ~~ 
of my daughter who shall be still living when my widow dies,” It was said RAJESHWARI 
that a common inaccuracy is to uge words which strictly denote the present y: 
in the place of and as equivalent to words of futurity. That may be 90: KHUKHNA 
and no doubt, in a proper context, a future sense may be attributed to words KUER 
which literally bear only a present sense.» But the literal meaning of such a 
words cannot be disregarded umless fhe intention to use them in a special and Evite 
inaccurate sense is shown by the context. It was sought to extract sucha  __. 
context from reading cl. 6 with cls. 4 and 5. Their Lordships find it quite 
impossible to extract such a contexf from cl. 6. The most that can be said 

is, that clause ig intended in certain events to divest interests which before 

those events have already become vested. Even this is by no means clear. 

It may be that the clause is merely aimed at dealing with the case of the 
grand-daughters not surviving the testator, that is to say that it merely 
operates in case of lapse by death of the grand-daughtere in the testator’s 
lifetime. In any case, their Lordships find nothing in cl. 6 which would 

justify them in reading the words “ who are still living” in dl. 4 otherwise 

than in their obvious and literal sense, as a statement of the facts as they 

stand at the moment when the testator makes his will. 

Thêir Lordships would further observe that the question is as to the mean- 

ing of IAnguage used by a testator ina tongue which is not his native tongue. 
The argument that the testator has used an ordinary phrase in a special and 
inaccurate sense, if submitted at all to the Courts below, did not commend 
itself to the learned Judges. Those learned Judges are of course more fami- 
liar than their Lordshipa can be with docum@nts framed in India in the 
English language by persona not likely to be perfectly familiar with that 
tongue. They saw no reason for construing the crucial words otherwise than 
literally. Their Lordships would hesitate long before overruling Judges in 
India on such a pomt. 

Their Lordahipa accordingly see no reason to doubt the correctness of the 
decision under appeal. They will humbly advise His Majesty to dismiss the 
appeal. An the appelanta are proceeding i forma pipers ere wal be ma 
order as to costs. 

, s . Appeal AA 

Solicitors for appellants: Hy. S. L. Polak & Co. 

Solicitors for respondent: A. J. Hunter & Co. A 


e 
[On appeal from the High Court of Judicature at Patna.) 
+ Present : 
. LORD MACMILLAN, LORD PORTER, LORD CLAUSON, SIR GEORGE 
RANKIN, AND SIR MADHAVAN Narr. 
THAKUR SHAH 
v. 
. EMPEROR. June 24, 
Criminal Procedure Code (Act V of 1898), Secs. 423(1) (d), 237—Charge—Altera- == 
tion—Appellate Court. 
'R 65. è 


514 


P. C. 
1943 


. 


THE) BOMBAY LAW REPORTER. LVOL. XLVL 


Under a. 423(2)(d) of the Criminal Procedure’ Code, 1898, an appellate 
Court has power to amend a charge of abetment of a specified person so as to 
turn it into a charge of abetment of a person or persons unknown and to con- 
vict the accused on the amended charge. The power, however, must be used 
with discretion. If there is any chance of injustice being done or of the 
accused having been prevented from giving or of his having failed to give 
evidence material to his defence by reason of the amendment of the charge, 
the Court should at least make him the offer of a new trial on the charge as 
amended, But it is not always’ neceasgry to do so. ‘More particularly it is 
not necessary where it does not appear that dhy fresh case could be made or 
fresh evidence given on behalf of the person convicted. 

Queen-Empress v. Appa Subkana Mendre1, approved. 
Begu v. The King-Emperor?, referred to. 
THE facts appear stated in the judgment, 
S. P. Khambatta, for the appellant. 
G. B. Roberts and W. W. K. Page, for the Crown. 


Loro Porrmr. This is an appeal against a conviction for abetment of 
forgery under s. 466 combined with s. 109 of the Indian Penal Code. 

The appellant was charged with abetting one Jagannath Singh ang one 
Matuk Chandra Das‘in forging a certain decree sheet and compromise peti- 
tion, which are Court records and was found guilty by the Sessions Judge of 
the Santal Parganas. Thjs conviction was upheld by the High Court at Patna. 

The history of the case has been fully and accurately stated in the judg- 
ment of Chatterji J. inethe High Court and need not be repeated at length 
here. It is only necessary to set out sufficient facta to make this judgment 
comprehensible. 

-In 1934, the appellant, ong Buchai, and his son Khudi were parties to g 
suit for the partition of their joint family property, a suit which was even- 
tually compromised. In order to effect their purpose the parties or 
December 13, 1935, filed a compromise petition in accordance with which a 
decree of the Court was drawn up and signed on the 23rd of the same month. 
Jt ig common ground that a certain plot of land situate in Jasidih Bazar and 
numbered 67 was not, part of the joint family property but was purchased 
by Khudi during the pendency of the suit, and that a registered sale deed 
assigning the property to him was drawn up dated January 22, 1935. This 
plot therefore was not included in the compromise petition or the decree ; 
it was and remained in the possessiqn of Khudi in the sense that he received 
rent from its tenants. 

By an énterpolation in each document this piece of property has now’ been 
added to the share Sasigned to Thakur in beth the petition and decree. The 
prosecution’s case was and is that the appellant procured this insertion in 
these two places and abetted the forgery. By the charge they asserted and 
in evidence they sought to prove that the forgery was carried out as to the 
decree sheet by Jagannath abetted by Matuk and as to the petition by Matuk 
abetted by Jagannath. The appellant was accused of abetting both these 
persons in the offence of forging the two documents. Direct evidence of the 


1 (1884) I. L. R. 8 Bom. 200. 2 (1925) L. R 52 L A, 191, 
S.C. 27 Bom. L. R. 707. 
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commission of the substantive offence by Jagannath and Matuk was given 
by one Chandrama Singh whose story was to some extent corroborated and 
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was accepted by the Sessions Judge in spite of the view that the witness must “~ 


be regarded as an accomplice. The High Cour} also thought him to be in 
the poaition of an accomplice bit contrary to the view of the trial Judge 


y. 


thought him to be insufficiently corroborated to justify a conviction for for- EmreRoR 


gery against either of the two persons accused of that crime 


Accordingly the High Court acquitted Mgtuk and Jagannath of the crime 1274 Petter 


of forgery. Nevertheless they. went “on to consider whether the facts estab- 
lished would justify a conviction of each of the three accused for abetment 
of forgery and held (1); that those facts were not sufficient to prove beyond 
reasonable doubt that Matuk was guilty, but (2) were sufficient to incrimi- 
nate the appellant and Jagannath, whose convictions of abetment were 
accordingly upheld. A further co-accused, one Jai Prasad Misraa, who had 
been convicted by the Sesaions Judge, was acquitted on all charges and their 
Lordshipe are not concerned with his case. 

Jagannath has not appealed and in their Lordships’ view there was ample 
evidence to convict him of abetting a person or persons unknown in com- 
mitting either of the forgeries charged, provided it was permissible for the 
Court so to charge and convict him _ 

Similarly their Lordships in agreement with the High Court of Patna 
consider that the evidence establishes the commission of the crime of forgery 
by some person or persons and its abetment by the appellant. They need 
_ only refer to the following facts proved in evidence.” 

Two copies of the original decree had been obtained before the alteration 
took place. If these copies had been compared with the altered version it 
would have been clear that a forgery þad been committed.” One had been 
issued to Khudi. This copy was obtained from Khudi by the appellant by 
means of a palpable trick. The second had been lodged by the appellant 
with the Post Office Savings Bank in order to establish his claim to some 
money which his father had deposited there. This document he was diligent 
and urgent to have returned to him and he finally obtained it back on May 5, 
1938, with the result that the only two copies extant df the decree in its 
original form had reached the hands of the appellant. 

Meanwhile, having obtained a copy of the sale deed of plot No. 67 on 
March 31, 1938, he on April 11 applied in the Igndlord’s office for mutation 
of his name for that of the original owner, using on this occasion a copy of 
the forged compromise petition. 

Having succeeded in effecting thie object he attemptgd to take*posseasion 
of the plot and on the same day tried to bribe the Bench Clerk of the Court 
at Deoghar where the decree was written to say that the whole of the decree 
including the words interpolated were in his handwriting. 

Finally it was clear that there was no one other than the appellant who 
could have had any motive for desiring the insertion of the extra piece of 
land amongst those given to the appellant under the decree. 


But these are matters of the weight to be attributed to the evidence given “ 


and not considerations such as would influence their Lordships acting upon 
the principles which guide them in considering whether an appeal in a 
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criminal matter should be allowed. So also the qħestion whether the appel- 
lant’s evidence and explanation should be accepted is one solely for the Courts 
in India and is not a matter with which their Lordships would interfere. 
Moreover apart from mere denials of the evidence given on behalf of the 
prosecution the appellant’s only suggestion is *that plot No. 67 was purchased 
with joint family funds, that be himself had a share in it and that, because 
he got less basauri land, it was given to him by Buchai and Khudi, 90 that 
be had no motive to plot any forgery. Upon this question the finding of the 
High Court is clear and conclusive. “ All these facts,” they say, 

“taken together, lead to the inevitable conclusion that whoever might have actu- 
ally forged the documents, they must have done so at the instance of Thakur and 
in conspiracy with him. Clearly therefore he is guilty of abetment.” 

If therefore the conviction of either Matuk 6r Jagannath for forgery had 
been upheld, no possible ground for interference by their Lordshipe’ Board 
with the conviction could have’ been suggested nor could any valid objection 
have been taken if a charge of abetting a person or persons unknown had 
been added to that of abetting the named persona. Indeed as their Lordships 
think a charge of using as genuine à forged document under a. 471 or of 
having possession of a document described in s. 466 knowing it to be forged 
and intending to use it as genuine could, in the circumstances proved, have 
algo been sustained. 

The only questions therefore are the technical ones whether (a) the Court 
could alter the charge to abetment of forgery by a person or persons unknown 
or could convict of uch an offence without amending the charge and 
(b) whether in the circumstances such a charge should have been made. : 
Under English law it would have been more difficult and it may be im- 
possible to justify such a variation of the charge. The history of the growth 
of criminal law in this countty, its liftes of development and the technicalities 
consequent thereon all militate against such a course. Indian law is subject 
to no such limitation but is governed solely by the Indian Criminal Code and 
the Criminal Procedure Code, always of course subject to the limitation that 
no course should be taken by reason of which the accused may be prejudiced 
either because he ig not fully aware of the charge made or is not given a full 
opportunity of meeting it and putting forward any defence open to him on 
the charge finally preferred. 

As to the first question their Lordships are of opinion that the High Court i 
had power to amend the charge ao as to turn it into a charge of abetment’ 
of a person or persons unknown or, having justifiably found Jagannath 
guilty of gbetment of forgery to accept a charge against the appellant of abet- 
ting that abetment @nder explanation 4 of ẹ 108 of the Indian Penal Code. 

Section 423 of the Code of Criminal Procedure and in particular sub-s. ('Z) 
(d) of that section gives wide powers qf amendment in a criminal appeal, 
and in their Lordships’ View the amendment sanctioned by the High Court 
falls within the terms of that section. 

The High Court in India approached the matter from a somewhat different 


. angle. “ Abetment,” they said, 


“as defined in the Indian Penal Code relates not to an offenden but to an offence. 
Here the prosecution case is that the abetment was by conspiracy as defined in the 
clause ‘Secondly’ of s. 107 of the Code.” 
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They went on to hold that the essential part, of the charge was that Thakur P.C. 
abetted the commission of the offence and that it wag immaterial that the 1943 
offence was not committed by the persons named in the charge provided at ~~~ 
any rate that the appellant engaged in a conspiracy with one of the named peck 
persons for the purpose of effesting the forgery. In their opinion the sub- ’. 
stance of the charge is the abetment’of the particular offence and the persons EMPEROR 
by whom it is committed is a secondary consideration.. Their Lordshipp —~ 
think this view right in so far as it decides that an amendment in the persons 107d Porter 
alleged to have committed the pffence is an amendment within s. 423 of the 
Criminal Procedure Code and not the charging of a fresh offence. 
But the High Court goes on to hold their action justified under s. 237 of 
the Code of Criminal Procedure and te support that view by citing the decision 
of the Board in Begu v. The King-Emperor'. 
That case undoubtedly recognizes a wide power in a Court trying a criminal 
case to convict of a crime not-the subject of the charge provided (ay that 
the crime of which the accused are found guilty is established by the evidence 
and (b) that having regard to the information available to the prosecuting 
authorities it was doubtful which of one or fnore offences would be established 
by the gvidence at the trial. The charge in that case was against five persons 
for murder, and two of them were found guilty. The other three were found 
not guilty of murder, but without any further charge being made were con- 
victed of causing the disappearance of evidence by removing the body of the 
murdered man. 
In India, in a case not dissimilar to this, it has béen held that where a 
charge wag preferred against a prisoner of (1) murder and (2) abetting a 
named person to commit murder, not only might a conviction be upheld of 
abetting a person unknown under 8. 227 of the Crjminal Procedure Code, but 
that under s8. 236 and 237 of that Code the accused might be convicted of the 
offence which he had actually committed, i.e. of abetting a person unknown. 
“In the present case”, said Sargent C. J. 
“it was doubtful whether the evidence connecting the prisoner with the offence 
would establish the offence of murder, abetment of murder by the second prisoner, 
or of murder committed by some one unknown. He might have been charged with 
having committed all or any of these offences, aa, indeed, he? was of two of them, 
and, therefore, even assuming that there was no charge property framed, the 
learned Judge might, under section 237, have accepted the verdict retuyned by the 
jury and entered it on the record.” ,. 
See Queen-Empress v. Appa Subhana Mengre?. 
Upon this latter point their Lordships do not think it necessary to come 
. to a conclusion in the present case, since’ as already indicated they thénk that 
an amendment of the charge could properly be made under a. 423 of the 
Criminal Procedure Code, and they prefer to rest their decision upon the 
powers of amendment s0 given. . 
There remains the question whether it was proper to make such an amend- 
ment having regard to the finding which the High Court reached. No doubt 
the power must, be used with discretion. If there is any chance of injustice 
being done or of the accused having been prevented from giving or of his 
1 (1925) L. R 52 I. A, 191, 2 (1884) IL.R. 8 Bom. 200, 212. 

.$.C. 27 Bom, L. R. 707. 
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P.C. having failed to give evidence material to hia defen¢e by reason of the amend- 
1943 ment of the charge, the Court should at least make him the offer which was 
made in the case in Queen-Empress v. Appa Subhana Mendre*, ie. offer a 
Sain new trial on the charge as amended. But it is not always necessary to do so. 
e See the decision already referred to in Begh v. Tke King-Emperor. 
EMPEROR. More particularly it is not necessary where it does not appear that any fresh 
case could be made or fresh evidence given on behalf of the person convicted. 

In the present case their Lordshipe cannot see that any further evidence 
= would have assisted the appellant or thét without stultifying himself he could 

have set up any further defence. 

They agree with Chatterji J. when he said in the High Court: 

“Upon: these proved facta there can be so doukt that Thakur is guilty of abet- 


ment of forgery ... It cannot be said that he had no notice of these proved 
facts or that be was misled by the form of the charge.” 


Taking the view of the substance and technicalities of the case, they will 
humbly advise His Majesty that the appeal should be dismissed. 


Appeal dismissed. 
Solicitors for appellant : T. L. Wilson & Co. 


Solicitor for respondent : The Solicitor, India Office. 


[On appeal from the High Court of Judicature. at Bombay.] 
Present : 
LORD ATKIN, Lord PORTER and Sir Georce RANKIN. 


1943 « BILASRAI fOHARMAL 
Saa v. 
December 21. SHIVNARAYAN SARUPCHAND. 


Charity—Court—] urisdiction—Charity functioning tn Indian State—Whether Courts 
in British India can remSve irustées of such charity—Name of charity changed 
by trustees without authority—Whether such change amounts to breach of 
trust justifying their removal. 

The High Court of Bombay has no jurisdiction to remove trustees of a 
charity functioning in an Indian State and to appoint new trustees of that 
charity. 

If the name of,a charity is changed by the trustees without proper authority 
it ig not such a serious breach of trust as to justify their removal. 

`` Letterstedt V. Droers,? referred to. 
THE facts are stated at (1942) 44 Bombay Law Reporter 466 (Shivna- 

rayan Sarupchand v. Bilasrai Jukgrmal). o 

Sir Herbert Cunliffe K. C. and S. P. Khambatta, for the appellants. 
Sir Phontas Strongman K.C. and R. T. Gibson, for the respondents. 


Sm Gzorce RANKIN. The appellants’ on September 2, 1939, with the 
sanction of the Advocate General, brought*a suit on the Original Side of the 
High Court at Bombay, under s. 92 of*the Code of Civil Procedure, 1908, in 
respect of a public charity. The charity concerned is a hospital at a town 
in the Jaipur State called Bagar. It was established in 1926 for providing 
medical relief to the poor and was called Shivnarayan Joharmal Bagar Hos- 
pital, The plaint asked that the defendanta, who were five in number, 
should be removed from their office as trustees and that new trustees be 
1 (1884) I. L. R. 8 Bom. 200. ` 2 (1884) 9 App. Cas, 371. 
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appointed by the Court. , It also asked for accounts to be taken of the de- 
fendants’ management, on the footing that they had, been guilty of misapply- 
ing the funds of the trust ; but it is now plain that this allegation is wholly 
without substance and that the sole ground of complaint is that the defen- 
dants have without authority changed the narñe of the hospital to Shiyna- 
rayan Chiranjilal Rungta Hospital and are employing this new style both 
in bills, papers and labels of the hospital and on the rent notes issued in 
respect of the property in which the funds are invested. 

The learned trial Judge, Chagla, J., by his decree of October 10, 1941, 
removed the trustees and appointed new trustees. He directed the defend- 
ants to hand over to the new trusteeq the trust properties in their posses- 
sion, together with all the books of account, papers, vouchers, documents, 
etc., relating to the hospital, but the decree contains no provision giving 
relief against misapplication of trust monies and no direction for -accounts. 
On appeal Beaumont C. J. and Somjee J. set’ aside this decree and dismissed 
the guit > and from their decree dated March 19, 1942, this appeal is brought. 

The firet defendant is Shivnarayan, and Joharmal is the name of his 
brother. Rungta is their family name. ¢Bilasrai, the first plaintiff, is one 
of the two sons of Joharmal—the other, Govindram, having been given in 
adoption to Shivnarayan, whose only son Chiranjilal died in 1922. Shiv- 
narayan and his brother are natives of Jaipur and come from Bagar. Both 
plaintiffs are described in the cause title as “of Bagar ”. 
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The history and nature of the charity is sufficiently disclosed by two | 


deeds: The first is dated April 21,*1936, and recites that in or about 1926 
Shivnarayan had set apart the sum of one lac for the purpose of establish- 
ing and maintaining a hospital at Bagar and that the sum standing to the 


credit of the fund with the family firm had increased to Rs. 1,42,079. It- 


provides that Shivnarayan (the first *defendant), Bilasrai Joharmal (the 
first plaintiff), Bholaram Hardatrai and Onkarmal Pannalal (defendants 
Nos. 3 and 4), together with one Brijlal Ramjidas, should be trustees. They 
were to apply the trust monies in establishing and maintaining “a hospital 
or hospitals in Bagar or elsewhere for providing free medical aid to the poor 
people”. The third clause was as follows: ° 


° 


“3. The said trust moneys, securities, investments and the properties forming. 


part of the trusts shall be called Shivnarayan Juharmal Bagar Hospital Trust Fund 
and the hospital or hospitals established by the trustees out of the trust funds shall 
be called Shivnarayan Juharmal Bagar Hospital ar Hospitals. The said trust 
moneys, securities, investments etc, shall ke kept in the said Shivnarayan Juhar- 
mal Bagar Hospital account.” 

The second deed is dated May 12, 1939. It recites that Brijlal eRamjidas | 
and the plaintiff Bilaerai Jobarmal had resigned fim the trusteeship, 
that pursuant to a decree of the High Court at Bombay dated October 15, 
1937, certain immovable property in Bombay known as Chowpatty Cham- 
bers had in 1938 been acquired for the trust as an investment of its funds, 
and that in addition to this property the trust was possessed of Rs. 81,800 
in deposit with è Calcutta firm. By the operative clauses of this deed 
Shivnarayan Bholaram and Onkarmal appoint as new trustees Hariram 
Banarsidas and Motilal Nath (defendants Nos. 2 and 3 in the present suit). 
This deed ends by providing : 
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“ And whereas the whole of the moneya subject to the trusta of the said deed 


1943 poll deed of trus were contributtd by the said Shivnarayan Sarupchand alone 


anama 


BILASRAI 


and the said Shivnarayan’ Sarupchand has requested the continuing and the new 
trustees that the charitiea created thereunder should henceforth be known by 


JomarmaL the name of ‘The Shivnarayan Chiranjilal Rungta Hospital Charities’ the continu- 


v. 
SHIV- 


ing and the new trustees hereby declare that the name of the charities created by 
and subject to the trust of the said deed poll ‘deed of trust shall henceforth be and be 


NARAYAN carried on in the said name of ‘ Shivnarayan Chiranjilal Rungta Hospital Charities.’ ” 
R From the plaint (para. 4) it would appear that for some time the family 
Gir George Date “ Rungta” had been used “instead, of the word “Bagar” in the title. 


Rankin 


a 


However that may be, the effect of the change proposed by the deed of 
1939 was to remove the name of “ Joharmal” from the title of the charity 
and to put in its place the name of {Chiranjilal”, the deceased son of 
Shivnarayan. That this should give offence to Joharmal and his son Bilasrai 
was perhaps only to be expected. Shivnarayan by his written statement 
makes the case that when he first provided the sum of one lac to found the 
charity he included his brother Joharmal’s name in its title because Johar- 
mal promised to contribute to its funds equally with himself. Of this al- 
legation, however, there is no prof; but it is clear that while Joharmal is 
a co-owner of the site on which a hospital in Bagar has been built, Shiynara- 
yan is the founder of the charity and has out of his own funds endowed it 
with large sums. A new hospital has been built and equipped at Bagar at 
a cost to Shivnarayan of some four lacs, and in addition thereto three lacs 
have been invested by him on behalf of the trust in property in Bombay. 
His removal from the, office of trustee is therefore a drastic measure not 
readily to be justified in the interests of the charity or of the poor of Bagar. 
The learned trial Judge refused to apply the principle that he ought not 
to interfere in the administration of a charity which is carried on within 
the borders of an independent State He appears to have accepted as well 
settled the ruk that if the Court is mot in a position to supervise the 
carrying out of a charity it will not frame a scheme in respect of that 
charity but will take such steps: only as are necessary to safeguard such 
trust funds as lie within the jurisdiction. (Advocate General v. Bai Pun- 
jabat, Kanji V., Advocate Genergi*). But he took the view—somewhat 
unreasonably, as theif Lordships think—that if the name was changed with- 
out proper authority the application of the hospital funds to the hospital 
was a misapplication of those funds and amounted to a breach of trust which 
required the Court to safefuard them. Further, he took strong exception to 
the defendants’ conduct, in that on February 13, 1941—that is, pending 
suit—they had presented a petition to the Jaipur “ Court of Nizamat She- 
khawati” asking that the change of name might be ratified and confirmed. 
While acquitting them of dishonesty or moral turpitude, he suggested to 
their counsel that if they were prepared to resign he “might consider the 
question of condoning their breach of trust”, and as this was not acceded 
to he removed them from office. In their Lordships’ view this method of 
dealing with the matter is open to serious criticism even on the assumption 
that the defendants’ conduct amounted to a breach of trust which the Court 
was called upon to correct. If the learned Judge had ordered the defendants 


2 (1804) LL R 18 Bom. 551. 2 (1915) 18 Bom L. R. 60. 
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to restore the original name they might or might not have obtained a stay 
of his order and appealed from it. If they failed to, comply with it a motion 
to remove them or to commit them could have been made in due course and 
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Sait anandi 
BILASRAI 


tipon proper materials, But to require them to resign, and on their refusal JOHARMAL 


to direct their removal from offre was to take dttion far in exceas of anything 
that was calle’ for. The defendants’ refusal to resign added nothing what- 
ever to the case against them. 


Their Lordships agree with the Appellate Bench in holding that the 


Y. 
SHIV- 
NABAYAN 


— 


petition to the Jaipur Tribunal wasgnot an’act in defiance of the High Court Sir George 
of Bombay ; that a charity does not change its nature merely by a change Renta 


of name; and that on any view the change of name was not such a serious 
breach of trust as to justify the removal of the trustees. The learned Chief 
Justice further observed :—- ° . 

“Now, this charity, as appears from the plaint, is a foreign charity. It con- 
ducts a hospital in Jaipur State, and it is a well established principle that the 
administration of a charity depends upon the law, and is coatrolled by the Court, 
of the country where the charity is conducted. In my opinion, there is no juris- 
diction in this Court to remove trustees of a charity functioning in Jaipur State, 
and to appoint new trustees of that charity?” 

The gorrectness of this view of the law has been challenged in argument by 
Sir Herbert Cunliffe on behalf of the appellants, who has insisted on the facts 
that the trust was originally created in Bombay with monies then lying» in 
Bombay ; that these were invested in Bombay property pursuant to an order 
of the High Court of Bombay; and that the breaches of trust complained 
of had been to some extent committed in Bombaysin connection with the 
rent notes and other papera. He pointed also to the words “hospital or 
hospitals in Bagar or elsewhere” which appear in the first clause of the deed 
of April 21, 1936. K 

It does not appear that any objection was taken at the trial to the juris- 
diction under cl. 12 of the High Court’s Letters ‘Patent, and their Lord- 
ships are satiafied that there was no defect of jurisdiction in- that sense. As 
a Court of Equity acts in personam it may and sometimes does exercise its 
jurisdiction. over trustees and others in respect of foreign land and otherwise 
in connection with rights to property ,situated abroag. The question here, 
however, is as to the principles which the Court will observe in taking upon 
itself to interfere with the administration of a charity when that charity has 
to be conducted in a foreign country and the Court is for thaf reason in no 
position to supervise its administration effectively. That the Court will 
protect and preserve the funds of the charity by the exercise of its jurisdic- 
tion over the trustees or other persons is very certain. But the proper con- 
duct of the charity and the giving of any necessary diffctions for that pur- 
pose are another matter. In thig case the Court was asked to make an order 
which affected the administration qf the charity at every point—namely an 
order for the removal of tha persons who were cdnducting the management 
of the hospital and for the transfer to other persons of the land and buildings 
at Bagar as well as of the immovables in Bombay in which the money of 
the charity was invested: The words “or elsewhere” in the deed of 1936 
do not seem to be important for the present purpose, seeing that the only 
hospital belonging to the trust was at Bagar and that no other charity was 

R. 6. ® 
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P.C. being conducted by the trustees. Once it is admitted that part of the cause 
1943 of action arose within the jurisdiction so as to satisfy the requirements of 
cl. 12 of the Letters Patent, no great importance attaches to the place where 
TONARMAL the trust was created or its money invested, if there is no question of preserv- 
J: ing or recovering its propert? and if the only question is as to the country 
Sarv- whose Courts should supervise the conduct of the charity and the application 
NARAYAN of its funds. The jurisdiction of the Court to remove trustees, as Lord Black- 
ee buri said in Letterstedt v. Broers? (pp. 386-7) “is merely ancillary to ita 
Sir Georțe principal duty, to see that the triste arg properly executed”. And he added 
Renkin that “ in exercising so delicate a jurisdiction as that of removing trustees, their 
——- Lordships do not venture to lay down any general rule beyond the very broad 
ptinciple...that their main guide must be the welfare of the beneficiaries”. 
The learned Chief Justice has pointed out that nd evidence was given upon the 
question whether the law of the Jaipur State permitted trustees to alter the 
name of a charity such as this without the order of a Court ; and that if any 
Court can sanction such a change or condone the action of the trustees in 
making it, the proper Court for the purpose must be that of the Jaipur State. 
The case is not one of founding a ¢harity abroad, or settling a scheme for a 
charity to be conducted abroad, nor of preserving the property of a foreign 
charity, nor Of assisting a foreign charity or a foreign Court to collect or admi- 
nister funds within the jurisdiction. Their Lordships cannot doubt that upon 
seftled principles it was a correct exercise of discretion by the High Court 
of Bombay that it should leave the plaintiffs to their remedy from the Courts 
of the country in which this hospital is carried on and whose poor are the 
beneficiaries of the charity. It would be plainly inconvenient if not intoler- 
able that the Courts of a foreign country should interpoee their authority 
upon particular questions arising in the course of administering such a trust 
—acting intermittently accotding as they may be invoked by particular 
complainants in preference to the Courts of the country in which the charity 
‘was meant to operate, and enforcing their orders by removing the trustees 
and entrusting to others the management of all the charity and its affairs. 
Their Lordships will humbly advise His Majesty that this appeal should be 
Cismmiened AE apog tenis ties: Day ie oer Ce epvecen ne ity eee 
Appeal dismissed. 

Solicitors for appellante : T. L. Wilson & Co. 

Solicitors før respondents : Lattey & Dawe. 
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November 22 THE PIONEER URBAN CO-OPERATIVE BANK, BELGAUM." 


——~ Civi Procedure Code (Act V of 1908), O. XXI, t. 54—Attackment of property— 
Sxbsequent transfer for consideration—Date from which order of attackment 


operates. 
1 (1884) 9 App. Cas, 371. Joint First Clags Subordinate Judge 
“First Appeal No. 407 of 1941, . at Belgaum, in Sait No. 434 of 1940. 


from the decision of B. C. Patil, 
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The addition to subpr. (1) of r. 54 of O. XXI, Civil Procedure Code, 1908, 


made by the High Court of Bombay under s 122,of the Code does not affect i 


the provisions of sub-r. (2) of r. 54, O. XXI, of the Code. 

Therefore, an order of attachment in the case of a transfer of the attached 
property for consideration operates as agaist the transferee from the date 
when such order comes to fis knowledge or from the date when the order is 
proclaimed under sub-r. (2) whichever is earlier. 


Suit for declaration. 
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One Vasudev owned two survey numbers at Belgaum. The Pioneer Urban Ursan Co- 
Co-operative Bank at Belgaum (defendant), obtained a decree against Vasudev OPERATIVE 


and in execution of it attached the two survey numbers on December 9, 1932. 

On June 26, 1933, Laxmichand (plaintiff) took a simple mortgage of 
these survey numbers. Upon thig mortgage the plaintiff obtained an award 
decree on August 28, 1934, and in execution of it had the survey numbers 
sold. One of these was purchased by the plaintiff on December 22, 1936. 
The plaintiff then tried to recover possession of this survey number, but he 
was resisted by the defendant on the ground that the survey numbers had 
been validly attached by him even before the plaintiff's mortgage and that 
the plaintiff was bound by the attachment. 

On October 9, 1940, the plaintiff filed the present suit against the defend- 
ant for a declaration that the mortgage of the survey numbers obtained 
by him and the execution sale under the decree obtained by him were not 
affetted by the attachment of the lands by tha defendant. The trial Court 
dismissed the suit. 

On appeal the High Court remanded the auit to’ the trial Court to deter- 
mine the question whether the plaintiff had or had not knowledge of the 
attachment at the Gate of the mortgage to him and to determine the ques- 
tion of burden of proof. The trial Judge held that the plaintiff had know- 
ledge of the attachment when he took the mortgage and sent the issue back 
with his finding to that effect. 

A. G. Desai, for the appellant. 

R. A. Jahagirdar, for the respondent. 

DATA J. This appeal was remanded to the trial Court for a finding 
on the issue as to whether the plaintiff had knowledge of the attachment at 
the date of the mortgage to him. The plaintiff had got a mortgage in his 
favour of two survey numbers from one Vasudev on June 26, 1933. Before 
that date, however, the defendant, which ig a Co-operative Bank, had filed 
a suit against Vasudev and had, in efecution of the decree obtained against 
him, attached the two survey numbers on December 9, 1982, Thereafter the 


plaintiff got them sold in execution of a decree objained by ‘him against - 


Vasudev to enforce his mortgagé and himself purchased one of the lands. 
The sale took place on December 22, 1936. When the plaintiff tried to 
recover possession of the survey number, he was resisted by the defend- 


t+ Added by a notification dated 18 consideration for such transfer or 
March 9, 1926. charge, from the date when such or- 
“Such order shall take effect, der came to the knowledge of the 
where there is no consideration for person to whom or in whose favour 
such transfer or charge, from the the property was transferred or 


date of such order, and where there ‘ charged.” 
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ant on the ground that the property had been yalidly attached by him 
even before the plaintifs mortgage and that the plaintiff was bound 
by the attachment. The plaintiff then filed the present suit for a declara- 
tion that the mortgage of the suit lands obtained by him and the execution 
sale under the decree obtained®by him were nat affected by the attachment of 
the lands made at the instance of the deféndant. The trial Court dismissed 
the suit on the ground that the attachment made at the defendant’s in- 
stance being prior to the mortgage in the plaintiff's favour, the plaintiff can- 
not claim any higher rights over the landgthan the defendant’s. 

On jappeal to this Court, the learned advocate on behalf of the plaintiff- 
appellant contended for the first time that under an addition made by this 
Court in 1926 to sub-r. (1) of r. 54 of O.eXXI, the order ‘of attachment in a 
case where there was consideration for the transfer was to operate from the 
date when such order came to the knowledge of the person to whom or in 
whose favour the property was transferred. There being no evidence in 
the case as to when the plaintiff came to know of the order of attachment, 
the matter was remanded to the lower Court for a finding on that point. 
The lower Court was also asked fb determine the question of burden of 
proof. After the remand both sides led evidence to prove their cases. eThe 
learned Judge below believed the evidence of the defendant, disbelieved the 
plaintiff and his witnesses, and on the circumstances also he was of the 
opinion that the plaintiff, had knowledge of the attachment when he took 
the mortgage. He sent this issue back with his finding to that etrect. 

In our opinion the material point of time about the plaintiff's knowledge 
of attachment is the interval between the making of the order of the attach- 
ment and the date of ita due publication under sub-r. (2) of r. 54. The 
addition has been made to qubr. (J) of r. 54, and not to sub-r. (2). 
Sub-rule (1) provides for the attachment being made by an order prohibiting 


` the judgment-debtor from transferring the property and all persons from 


taking any benefit under such transfer. Sub-rule (2) layas down the method by 
which the order of attachnient is to be proclaimed. The new sub-rule, there- 
fore, does not affect the provisions of sub-r. (2). It appears that several 
other High Courts shaye also added <a new sub-rule to the same effect 
in r. 54 instead of adding it in subr. (1). It saya that the order of 
attachment shall take effect in the case where there is consideration for 
the transfer from the date when such order, came to the knowledge of the 
person to whom the property was transferred or from the date when the 
order is proclaimed under sub-r. (2) whichever is earlier. In our opi- 
nion, the abjecf of adding the new sub-rule must have been to protect 
the transferee without notice during the interval between the date of 
making the order and the date of its proclamation and not thereafter, be- 
cause once the order is proclaimed as provided in sub-r. (2), it amounts 
to constructive notice to all persons including the person who took the 
property. The fact that our High Court has made this addition to sub-r. (1) 
and not to sub-r. (2) shows that the intention was to protect a person who 
had taken a bona fide transfer with consideration from the defendant bet- 
ween the date of the making of the order of attachment and its proclarnation, 
because before the order was proclaimed, a third person, who was not a 
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party to the suit, is not dxpected to have either actual or constructive notice A.C. J. 
of the making of the order. It ig only after the order is proclaimed that he 1943 
must be deemed to have such constructive notice. No doubt, the new sub , 77” 
tule added by the other High Courts clearly says that the order takes effect CHAND 
as against the transferee from the date of the knowledge or the date of TuLsARAM 
proclamation whichever is earlier while our new sub-rule does not expresaly SHEDJI 
say a0. But their sub-rule is an independent sub-rule and therefore more noe 
rxpresely worded while our addition is made to sub-r. (1) only, thereby pga Co- 
implying that the provisions of sub-f. (2) were not to be affected. The effect operative 
of both changes is, in our opinion, the same. That being so, and it being clear BANK, 
on the facta of this case that the incumbrance in the plaintiff's favour took BELGAUM 
place after the proclamation, of tht attachment, the question becomes im- Diatia J, 
material ag to whether the plaintiff had actual knowledge of the attachment. —— 
It is contended now for the first time by Mr. Desai on behalf of the 
plaintiff that the order of attachment was itself invalid because the report 

of the bailiff did not show whether the order was proclaimed by beat of drum 

or any other customary mode, although it is clear that the order was affixed 

near the property as well as in the Court-house and the Collector’s Office. It 

appears that it was sought to be argued in the trial Court before remand 
that the order of attachment was invalid, but the plaintiffs pleader conceded 
in the lower Court that he was unable to say how the attachment was illegal 
or invalid, and the learned Judge acted under the presumption under s. 114, 

ill. (e), of the Indian Evidence Act, 1872, as well as on the decision of the 
Privy Council in Mohammad Akbar Khan v. Musha?of Shah! and held that 

it must be presumed that all the. necessary formalities of proclaiming the 
attachment had been carried out. We think that it is too late now for the 
plaintiff to take this point for the first, time after remand. The point does 

not seem to have been argued also in this Court before the remand order was 

made, and it must, therefore, be taken that all the formalities were complied 
with and the order of attachment was valid. 

The result, therefore, is that the decision of the lower Court is confirmed 

and the appeal is dismissed with costs including those after remand. 


j e ° Appeal dismissed. 


Before Mr. Justice Divatia. . 


ANANT BABURAQ KULKARNI 1943 
v. i ty 
VYASACHARYA MADHAVACHARYA GHALASASI.$ RERI Fs 
e 


Civil Procedure Code (Act V of 1908), Sec. 144— Joint and several decree against 
dejendants—Suit contested by*one defendant only—Revisional application by 
such defendani—Withdrawel of suit by plaintif against suck defendant pend- 
ing application—Decretal amount recovered from ome of remaining defendants 
-Whether such defendant entitled to refund on withdrawal of suit. 


1. (1934) L R. 61 L A. 371. the decree passed by M. K. Na- 
“Second Appeal No. 138 of 1942 thani, Second Class Subordinate 
from the decision of P. H. Gunjal, Judge at Karad, in Darkhast No. 142 
Assistant Judge at Satara, in of 1939. 


Appeal No.°270 of 1940, reversing e 
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The plaintiff obtained a decrêe jointly and severly against defendants Noa 
1 to 7 in a mit which was contested by defendant No. 7 alone. Pending 
a Tevisional application against the decree by defendant No. 7, the plaintiff 
withdrew the suit as agaipst defendant No. 7 with the permission of the 
Court. Meanwhile the plaintiff in execution ef his decree recovered the decretal 
amount from defendant No. 1. Defendarit No. 1 having applied for restitution 
under s. 144 of the Civil Procedure Code, 1908, on the ground that the suit in 
which the decree was obtained by the plaintiff was withdrawn by him :— 
Held, that the withdrawal of *the sui} against defendant No. 7 did not in 
any way affect the original decree passed afainst the remaining defendants 
and therefore defendant No. 1 was not entitled to refund. 

Natesa Ayyar V. Annasami Ayyar!, applied 

Gurunath v. Venkate#h?, referred to. 


EXECUTION proceedings. 
- One Vyasacharya (plaintiff) filed a suit against Anant (defendant No. 1) 
and six others (defendanta Nos. 2-7) for arrears of rent. The suit was 
contested by defendant No. 7 alone, the other defendants remaining absent. 
Defendant No. 7 did not admit the tenancy and contested that he had a 
share in the suit property. A joint and several decree was passed against 


‘all the defendants. Defendant No. 7 alone filed a revisional application to the 


Digtrict Court. Pending the application, the plaintiff filed an application for 
withdrawal of his suit so far as it related to defendant No. 7. The application 
was ‘granted with liberty”to file a fresh suit. In the meantime the plaintiff in 
execution of the decree recovered the decretal amount from defendant No. 1. 
- On October 6, 1939, defendant No. 1 filed a darkhast for restitution 
alleging that the suit in which the decrea was obtained by the plaintiff was 
withdrawn in the revisional application and therefore he was entitled to a 
refund of the sum recovered*from him. 

The trial Court granted the application for restitution. On appeal the 
Aseistant Judge set aside the order of the trial Court and dismissed the 
application for restitution. 

Defendant No. 1 appealed to the High Court. 


K. N. Dhorap, éor the appellant. , 
P. B. Gajendragadkar, for the respondent. 


DATA Je This appeal arises in execution proceedings of a decree for 
rent. The facts shortly gre that the plaintiff, who is the respondent in 
this appeal, obtained a.decree against the present appellant, who was de- 
fendant No. „1 in the suit, and six other persons for arrears of rent con- 
sisting of about Rs, 18 for three years with costs and future interest. The 
suit was contested by defendant No. 7, whb was a minor, through his guar- 
dian. The other defendants remained absent and did not contest the suit. 
The decree was a joint and several ‘decree against all the defendants. 
Defendant No. 7 alone filed a revisional application to the District Court 
against that decree as it was only open to revision by the District 
Judge under the provisions of the Dekkhan Agriculturists’ Relief Act, 
1879. Pending the hearing of that application the plaintiff, who was the 
opponent in that application, filed an application for the withdrawal of the 

x (1901) I, L. R. 25 Mad. 426, 2 (1936) 38 Bom. b. R. 1326, 
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suit as against defendant No. 7. The Distfict Judge granted the plaintiffs 


epplication with liberty to bring another suit against defendant No. 7 on 
the same cause of action. In the meanwhile, the plaintiff had taken out 
execution of the decree -against defendant No. d and recovered the decretal 
amount with costs consisting of about Rs. 55. After the suit was allowed 
to be withdrawn by the District Judge in revision against defendant No. 7, 
defendant No. 1 filed an application for restitution under a. 144 of the 
Civil Procedure Code alleging that the suit én which the decree was obtained 
by the plaintiff was withdraw by hfn and that therefore he was entitled to 
refund of the amount recovered from him in execution through Court. The 
trial Court granted the application for restitution under the belief that the 
revisional application was filed by defendant No. 1. The plaintiff appealed 
to the District Court against the order and the learned Judge set aside the 
trial Court’s order on the ground that the trial Judge was under a misap- 
prehension that the revision application was filed by defendant No. 1. Asa 
matter of fact, it was filed by defendant No. 7 only. He further held that 
the withdrawal of the suit, which was permitted in revision, was of the suit 
against defendant No. 7 only. and not against all the defendants, with the 
result dhat the decree in so far as it was passed against the remaining defend- 
ants remained a valid decree even after the suit was allowed to be withdrawn 
against defendant No. 7. The order of the trial Court was, therefore, Set 
aside, and the application for restitution dismissed. - 


Defendant No. 1 has now filed thig appeal and Mr. Dharap on his behalf 
has contended that the suit was allowed to be withdrawn not simply against 
defendant No. 7 but against all the defendants, because the reason for 
withdrawal proceeded on a ground which was common to all the defend- 
ants, viz. that the defendants were not the plaintiffs tenants but were pot 
inamdars and not liable to pay rent. It is, however, clear that the plaintiff 
in his application asked for leave to withdraw from the suit as against de- 
fendant No. 7 only and the learned Judge granted the application. He 
did not say that the suit was allowed to be withdrawn against all the defend- 
ants on the ground that the reason for withdrawal was common to all of 
them. It could not, therefore, in my bpinion, be contended that the effect 
of the order passed by the District Judge was to permit the withdrawal of 
the suit against all the defendants. In fact the learned Judge could not 
have passed an order of withdrawal of the guiteagainst all the defendants 
when the remaining defendants were not parties to the revision application. 
Tt is no doubt true that a decree can be reversed or varied in appeal at the 
instance of some of the defendants only and the effectgof euch r€vereal or 
variation would be for the befefit of all the persons who are parties 
to the litigation though not tô the appeal, if the reversal on variation 
proceeds on a ground common to ‘all of them. But it is difficult to say 
that an order of permission to withdraw from the suit as against all de- 
fendants can be passed in a proceeding to which some of them were not 
parties. Anyhow, there is no doubt that the order of the learned Judge 
amounted to permission to the plaintiff to withdraw from the suit agninst 
defendant No. 7 alone, and it must, therefore, be taken that the decree, 
which was already passed against the remaining defendants, was not affected 
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by that order. That being so, the amount recovertd by the plaintiff in exe- 
cution of that decree cannot be refunded to defendant No. 1. 

It is, however, contended that even though the suit might be deemed to 
have been withdrawn aa against defendant No. 7 only, the plaintiff was 
not entitled to retain the amount which he Tecovered in execution from the 
appellant when he conceded in bis application for withdrawal that defend- 
ant No. 7 had a one-fourth share in the suit property. It appears that 
that contention was raised on behalf of defendant No. 7 in the suit itself, 
but it was overruled. Defendant No. 1°ought to have preferred a revision 
application against that decree just as defendant No. 7 did on the ground 
that he was not liable to pay the rent because he was not a tenant but a pot 


* inamdar and also because defendant No.*7 had a one-fourth share in the pro- 


perty and that the plaintiff was not entitled to recover the whole. But having 
not taken any stepe to set aside the decree against him, defendant No. 1 cannot, 
in my opinion, take advantage of the circumstance that after the execution 
wae levied against him, the suit against defendant No. 7 was allowed to 
be withdrawn. If the revieional Court had reversed or varied the decree 
in favour of all the defendants even though they were not parties to the 
revision on the ground that such reversal or variation proceeded on a ground 
common to all, then on the authority of the decision in Gurunath V. Ven- 
katesh! defendant No. 1 could have applied for restitution. But the Dis- ` 
trict Judge has not reversed or varied the decree against all the defendants. 
He bas only permitted the suit to be withdrawn as against defendant No. 7 
only, and that order, in my opinion, would not have the effect of a reversal 
or variation of the decree against all of them. It has been held by the 
Madras High Court in Notesa Ayyer v. Annasami Ayyar® that where a 
decree has been reversed im favour.,of the appellant only and not against 
the other persons having a similar interest in the suit, the original decree 
must be regarded as still in force against the other persons. In my opinion, 
therefore, in spite of the withdrawal of the suit against defendant No. 7, 
the original decree passed against defendant No. 1 was not affected in any 
way by the permission to withdraw the suit as against defendant No. 7. 
No doubt the power ef tbe Court td allow restitution is not limited to the 
terms of a. 144 and the Court would have inherent power to direct restitu- 
tion even though the decree was not reversed or varied in appeal. But I 
am not disposed to exercige the inherent spower of restitution, because the 
very ground on which defendant Ne. 1 wants to take benefit now, viz. that 
defendant No, 7 had a share in the property, had been taken in the origi- 
nal suit Reelf’ and qgems to have been rejected. Defendant No. 1 remained 
absent in the suit. He could have taken°steps to have the decree against - 
him set aside in revision just as defendant*No. 7 did, but he did nothing 
of the kind, and he must,therefore be taken to have acquiesced in the decree. 
As a result, therefore, the order of the lower appellate Court is confirmed 
and the appeal is disrnissed with coets, 


Appeal’ dismissed. 
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FULL BENCH—CRIMINAL REVISION. 


Before My. Justice Divatia, Mr. Justice Lokur, afd Mr. Justice Rajadhyaksha. 
EMPEROR 
(3 v. ý 
HÄNSRAJ ASTAJI.* 


Non-Ferrous Metals Control Order, 1942, cl. 6(1)—Defence of India Rules, 1939, r. 81 (2) (4) 
~—Defence of India Act (XXXV of 1939), Sec. 2(2) (xx), c. 6(1)—Intra vires—Order 
for forfeiture of bropert y—Rule 8h 4), whether displaces s. 517 of the Criminal Proce- 
dure Code (Act V of 1898). 

The provision in cl. 6 of the Non-Ferrous Metals Control Order, 1942, that “no person 
shall acquire or agree to acquire more than” a specified quantity of certain metals is in 
consonance with r. 81(2)(q) of the Defence of India Rules, 1939, which is within the 
‘power conferred on the Central Government by a. 2(2)(xx) of the Defence of India 
Act, 1939. The Order as well as the rule are intra vires. 

The provision in r. 81(4) of the Defence of India Rules, 1939, that an order for for- 
feiture can be passed “if the Order so provides” shows the clear intention of the Legis- 
lature that no order for forfeiture can be made if the Order made under s. 81(2) does 
not provide for it. The words “if the Order so provides” in r. 81(4) limit the Court’s 
power to order confiscation under the” general provisions of s 517 of the Criminal 
Procedure Code, 1898. 

nS Emperor v. Purshottam Devji,) approved. 


VaLmirtY of Non-Ferrous Metals Control Order, 1942. 

On the outbreak of the second world war the Central Legislature enacted the De- 
fence of India Act, 1939, some of the provisions of which, so far as material, ran as 
‘follows : . í 

2(1). The Central Government may, by notification in the official Gasette, make such 
rules as appear to it to be necessary or expedient for securing the defence of British India, 
the public safety, the maintenance of public order or the efficient prosecution of war, or for 
maintaining supplies and services essential to the life of the community. 

(2) Without prejudice to the generality of the powers conferred by subraection (1), the | 
‘rules may provide for, and may empower any authority to make orders providing for, all or 
‘ any of the following matters, namely :—...., 

(xx) the control of any trade or industry for the purpose of regulating or increasing the 
supply of, and the obtaining of any information with regard to, articles or things of any 
‘description whatsoever which can be used in connection with the conduct of war or for main- 
‘taining supplies and services essential to the life of the community; .... 

Under the powers conferred by the Act the Central Government issued the Defence 
of India Rules, 1939, one of which, so far as material, ran as follows :— 

81. (2) The Central Government or the Provincial Government, ‘so far as appears to it 
-to be necessary or expedient for secuing the defence ‘of British India or the efficlent prose- 
cution of the war, or for maintaining supple and services essential to the life of the com- 
munity, may by order provide— i 

(a) for regulating or prohibiting the production, treatment, keeping, storage, movement, 
‘transport, distribution, disposal, acquisition, use or consumption of articles or things of any 
description whatsoever and in partjcular for prohibiting the withholding from sale, either 
generally or to specified persons or classes of persons, or articles or things kept for sale, and 
for requiring articles or things, kept for ‘sale to be sold either generally or to specified persons 
‘or classes of persons or in specified circumstances: .... . 

(4) If any person contravenes any order made under this rule he shall be punishable with 
imprisonment for a term which may extena to three years or with fme or with both: and, 


* Decided, March 31, 1944. Criminal eo te hoe Additional 
eee Ne 8 of 1944, Cee conviction Sessions Ju 
passed by B. Deshpande, 1 (1943) 46 Bom. L, R. 449, 
Ge Magee rat Cam Poona, con- : 
m- R. 67. 
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if the Order so provides, any Court trying such contravention may direct that any property 
in respect of which the Court is satisfied tHht the order has ben contravened shall be for- 
feited to His Majesty. 

In exercise of the powers conferred by r. 81(2) of the Defence of India Rules the 
Central Government issued on November 25, 1942, the Non-Ferrous Metals Control 
Order, 1942, pertinent provisions of which ran as follws :— 

2, In this Order unleas there is anything repugnant in the sfibject or context— 

(b) “controlled non-ferrous metal” includes tin, lead, zinc or spelter, and copper ; 

(g) “ copper” inchides— 

(i) all forms of electrolytic or high cofductivity copper ; and 
(i1) fire-refined copper in the ingot or unwrought forfn only ; 

(k) “ stockholder” means any person who has in his possession or under his control not 
less than 1 cwt. of processed xinc plate or tin or not less than one ton in aggregate in any 
one calendar month of any other controlled non-ferrqus metal ; 

6. (1) No person shali acquire or agree ta acquire, mont than 1 Ib. of tin or lead fuse 
wire, or 20 Ibs, of copper wire, or 10 lba. of processed sinc plate or 1 cwt. of any other 
controlled non-ferrous metal, in one calendar month, unless he has prior to such acquisition 
or agreement made an application in Form C to the Controller and has obtained a permit 
from the Controller in Form D.’ N 

The accused was a trader in metals at Poona. 

On April 18, 1943, the accused purchaseď eleven bundles of used copper wire weigh- 
ing 1,090 Ibs from another trader Abasbhai? for Rs. 2,445. The wires were formerly 
used for electric transmission of overhead lines for the distribution system of electric 
supply at Baramati by the Baramati Electric Supply Company. They were sold by the 
company to one Bharucha, who in his turn sold them to Abasbhai for Rs. 2,000 on 
April 16, 1943. The wires were attached ‘from the shop of the accused by the” police 
on April 23, 1943. 

The accused was, on these facte, aani ee an offence punishable under r. 81(4) 
of the Defence of India Rules for purchasing the copper wires in contravention of 
cl. 6(1) of the Non-Ferrous Metals Control! Order and sentenced to suffer rigorous 
imprisonment for one day and to pay a fine of Rs. 200. It was further ordered : 

“The property before the Court should be confiscated to Government and sent to the Con- 
troller for disposal under s. 517, Criminal Procedure Code.” 

On appeal, the Additional Sessions Judge upheld the conviction and sentence and 
also the order of confiscation, observing as follows:—~ . 

“The bundles of wire virtually formed’ the subject of the offence committed by the appel- 
lant and as euch the orde? gf disposal of property comes within the scope of s. 517 of the 
Criminal Procedure Code. Even*otherwise the wires had been produced before the Court and 
in custody of the Court. See 42 Mad. 9 which is in conflict with 34 Cal 347.” 

The accused applied to the High Court in revision. 

The application was heard by Macklin and Sen JJ., who referred it to a full bench 
on February 10, 1944, and delivered the following referring judgment :-— 

MACELIN J. The applicant was convicted of a breach of the Non-Ferrous Metals 
Control Order, 942, is that be bought half a ton of copper without the permit 
which r. 6 of the Order makes necessary for sucky a purchase. He has been fined’ 
Rs. 200, and the Court has ordered that the copper should be confiscated. It ig not 
disputed that hig action is in contravention of r. 6 of the Non-Ferrous Metals Controf 
Order, 1942 ; but the ground of this application in revision is that the order itself is 
ultra vires, and that in any event the order of confiscation is illegal. 

The basis of the contention that the Order is ultra vires is that the Order is issued’ 
under r. 81(2) of the Defence of India Rules, which themselves are based on s. 2 of 
the Defence of India Act, 1939. Section 2 of the Defence of India Act empowers 
Government to make rules providing for the control of trade and industry for the pur- 
pose of regulating the supply of article of any description which can be used in con- 
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nection with the conduct of war (I have jeft out unessential words). Rule 81 (2) 
empowers the Central Government, so far as appegrs to be necessary or expedient for 
the efficient prosecution of war, to regulate the acquisition of articles of any descrip- 
tion whatsoever. It is to be noted that neither r. 81'(2) nor r. 6 of the Non-Ferrous 
Metals Control Order, 1942, refers to the regulation of trade ; and it is this absence of 
any reference to the regulation of trade or industry which is the basis of the contention 
that the Order is ultra vires. Ultimately the argument only comes to this, that the 
rule and the Order made under the rule are both wider than, the section which em- 
powers them. But in so far as the mile,and the Order can be made applicable to 
trade, it is probable that they ar@ within the section on which they are ultimately 
based, ever: assuming for the sake of argument that they would be ultra vires for 
purposes not connected with trade. It is argued that, as the charge said nothing 
about the purpose of the acquisitiqn being trade, it is wrong to require the applicant- 
accused to establish that thé purposes for which he acquired the copper were not pur- 
poses connected with trade. But the charge referred to the Non-Ferrous Metals Control 
Order, and in terms the act of the accused amounts to a breach of that Order. Prima 
facie the accused bought the copper for trade purposes, just as his vendor dealt in it 
for trade purposes ; and if he wishes to escape liability by pleading the inapplicability 
of the Order to his act, he must establish facts which would make it inapplicable. 

The second ground of the application’ gives rise to a point of greater difficulty. . 
Rule, 81 as originally framed nowhere provided for confiscation, though other rules 
under the Defence of India Act do provide for confiscation, Rule 81(4) has recently 
been amended so as to provide for confiscation “if the Order so provides”, and that 
would empower a Court to order confiscation on account of a breach of the Non- 
Ferrous Metals Control Order if that Order provided for it. The implication suggested 
is that a Court would not have power to order configcation unless the Order provided 
for it. But the difficulty of accepting this contention is that it is not clearly expressed 
in that form, and if it were expressed in that form, it would abrogate a. 517 of the 
Criminal Procedure Code, though it is under the Criminal Procedure Code that this 
trial has taken place. We ourselves are of opinfon that r. 81(4) as amended is super- 
fluous in view of s. 517, and that at best it ought not to be taken to imply its converse, 
namely that no Court should have authority to order confiscation if the Order did not 
provide for it. There is, however, a decision of a bench of this Court to the contrary 
(see Emperor v. Purshottam Devji*). 

This is a matter which in certain cases might be of great importance ; and in view 
of our doubts as to the correctness of the decision in Egperor v. Purshottam Devji and 
of the general importance of the other question involved i in the case, we refer this appli- 
cation to a full bench for decision. 


. Sen J. I agree. 

The reference was heard by a full bench consisting of- Divatia, Lokur and Raja- 
dhyaksha JJ. 

J. C. Shak, with N. C. Shah, for the applicant. I submit fibt that r. 81(2) of the 
Defence of India Rules, 1939, sq far as it prohibits acqflisition of property otherwise 
than for purposes of trade or jndustry, is slira vires. Secondly, the Non-Ferrous 
Metals Control Order, 1942, issued under r. 81(2), in so far as it prohibits acquisition 
of property irrespective of control of trade or industry, is ultra vires. Thirdly, the 
trial Magistrate had no jurisdiction to pass an order confiscating prices of copper wire 
purchased by the accused, and in any case the order that he has passed is not an order 
for ‘ disposal of property.” 

The only provisions of the Defence of India Act, 1939, which bear on the first ques- 
tion are œ. 2(2) and 2(2)(xx). There are no other clauses in the Act which deal 
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. with the regulation or control of acquisitiog of articles. Rule $1(4) (a) of the Defence 
of India Rules provides for making of Orders with respect to acquisition of property 
of every description and for every purpose irrespective of the limitations contained in 
the section under which it is made. 

The Defeats of India Rules ‘are made undere.2(2\ oF the Defence of India “Act 
The Central Government can make any rule provided it can be brought within the four 
corners of 3 2(2). The Government is not entitled to resort to the wider terms of 
8. 2(1) to seek validity of the rule made by it. So far as s. 2(1)' is concerned, it must 
be noted that the accused is charged not with breach of any of the Defence of India 
Rules, but with breach of an Order made under %. 2(4). That Order can only be 
made under 8. 2(2) and not under s. 2(7). Section 2(1) does not provide for mak- 
ing rules under which Orders can be issued. 

The Central Government may no doubt make rules under the Defence of India Act, 
but those rules must come within one or other clause of the thirty-five clauses enume- 
rated in a. 2(2). The Order in question here must fall under any one or more of the 
clauses of 8.2(2). The only clause to wHich the Order can be referred is cl. (xx), but 
that clause is limited by the provision that the Order should be for the control of “ agri- 
culture, trade or industry.” The section authorises, Government to provide for pena- 

lieing acquisition of property under certain, circumstances only. What we are con- 
- cerned with here is breach of an Order. Tf sub-se. (1) and (2) are read together, the 
Government may provide for rules and for Orders to be issued under the’ rulea. «f an 
Order is required to be issued under a rule, then it must be an Order contemplated by 
s. 2(2). There is no power to make any Order under a rule issued under s. 2({L). 
Under s. 2(1) no rule providing for empowering any authority to make an Order can 
be made. Such a mile-can only be made under s. 2(2). 

I distinguish between the purpose of making a‘rule and the object of making a rule. 
It was nowhere contemplated that the Central Government had the power to make 
Orders apart from the authority derived under rules made under s. 2(2). 

Rule 81(2) (a) is much wider in gpope than 8 2(2) (xx), for it goes beyond the 
terms of cl. (xx), and is therefore ultra vires’ The “keeping” of any article would 
come under the mischief of r. 81(2) (a). This was not the intention of the Legisla- 
ture. Clause (xx) contemplates that such keeping would not be an offence unless it 
was for “agriculture, trade or industry.” Any Order made under r. 81(2) (xx) must 
be one for control of “ trade or industry.” The rules made by Government are rules 
without any limitation, and the Government seeks thereby to prohibit acquisition or 
movement of any article. The Order in queStion here purports to be made under 
r. 81(2), and in so far as it prohibits acquisition of any article, it is bad. Clause (xx) 
provides for two things : (1) the control of agriculture, trade or industry, and (2) for 
a purpose specified there. I submit that when an Order made under cl (xx) pro- 
vides for the making of an Order which does got prima facie serve the object of control 
of “ agriculture, trade or industry ”, it is ultra vires. 

The term “ tra ” would mean a repetition and continuity of purchases and sales. 
The effect of r. 81(2) (a) dots not stop with purchase and sale, but deals with “ pro- 
duction, treatment, keeping, storege, movement, transport, distribution, disposal, acqui- 
sition” &c. If you prohibit “acquisition” it may put an end to all trade. The 
Legislature has in cl. (xx) providtd for two things : (1)’ limitation as regards trade, 
&c., and (2) the increase of supply, etc. The two provisions are not to ‘be read alter- 
natively. It would have been perfectly open to the Legislature to prevent any trans- 
action of acquisition of property : but when the Act*impoees certain restrictions, then 
in making an Order under the rules framed under the Act those restrictions ought not 
to be disregarded. 

The expression “trade” contemplates apme sort of regularity and continuity of deal- 
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ing between persons. I would not include a stray transaction. In this case there is 
merely a stray transaction. No control of trade of industry is effected by penalising 
the purchase of useless copper-wire. P 

Looking at a. 2(1), the Legislature has made very general provision about making 
Tules conformably to the objects mentioned. “When it enacted 8 2(2), it sought to 
limit “the generality of the power’ conferred by sub-section (1),’”’ and made provision 
for rules “ for making Orders providing for all or any of the matters enumerated in the 
ensuing thirty-five clauses.” The powers so conferred must be exercised strictly within 
the four corners of the sub-section., The Order here is neither for “ the control of any 
trade or industry” nor for * increasing’ the supply of... articles or things” and is 
therefore ulira vires. 

Going to the third point, I submit that s, 517 of he Cama Procedure Code, 1898, 
appears in a chapter headed “of the disposal of property.” It is a procedural gec- 
tion, and merely enumerates the orders for disposal of property which the Court can 
pass if otherwise competent. It enables the Court to make an order for the disposal of 
any property produced before it, and the manner in which such disposal can be made 
is indicated as “ by destruction, confiscation or delivery to any person claiming to be 
entitled to possession thereof.” Tt does not include forfeiture to Government of pro- 
perty belonging to private individuals, uftless the Legislature has made express provi- 
sion in that behalf. Further, the provisions of the Code inclusive of s. 517 apply to 
offences under the Indian Penal Code, 1860, (s. 5(1) ). In the case of other offences, 
a. 5(2) provides that “all offences under any other law shall be... .dealt with accord- 
ing to the same provisions, but subject to any enactment for the time being in force 
regulating the manner or place of investigating, ifiquiring into, trying, or otherwise 
dealing with such offences.” 

The offence in the present case falls under the Nobn-Ferrous Metals Control Order, 
and is punishable under r. 81(4) of the Defence of India Rules, The sub-rule is 
made under s. 2(3) (iH) of the Defence of India Act, which provides that the rules 
may further provide “ for the seizure, detention, and forfeiture of any property.” Rule 
81(4) accordingly provides “if the Order so provides, any Court trying such contra- 
vention may direct that any property... .shall be forfeited to His Majesty.” Thus, 
before this sub-rule is applied to any case, the Order contravened must provide for 
forfeiture. The Non-Ferrous Metals Control Order makes no such provision ; conse- 
quently the provisions of s. 517 cannot apply. Unless the power of forfeiture is ex- 
pressly conferred by the special statute which creates the offence, no order of forfeiture 
can be passed. The Defence of India Rules have in*certain cases made specific pro- 
vision for forfeiture, e.g. rr. 89(4) and 90(b). * 

The general provisions of s. 517 of the Criminal Procedure.Code have no applica- - 
tion to offences created by special statutes. The expression “otherwise dealing with 
such offences ” in 8. 5(2) of the Code beings into action the machinery under the Code 
subject to the provisions of the special Act The term “ offence” is defined in s. 4(0) 
of the Code in very wide terms as meaning * ‘any act or orflissign made punishable 
by any law for the time being in force.” Section 5,“however, makes a distinction 
between “ offences under the Indian Penal Code” and: “ offences under any other law.” 
In the case of the latter offences the procedure to be followed is the one provided by 
the Criminal Procedure Code subject to the provigions of the special Act. 

Reading æ. 517 and 521 of the Code together, it will appear that s 521 would be- 
come entirely redundant if it is assumed that s. 517 conferred the power to order des- 
truction. Sections 517 and 521 ‘of the Code could only be reconciled on the view that 
s. 517 merely enumerated the powers which the Court could exercise, and s. 521 con- 
ferred the power of ordering destruction. If the order of forfeiture be regarded as a 
penalty, I am on much firmer ground, for the Court cannot enforce a penalty which is 
not provided in the statute creating the offfnce. 
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[Loxur J. referred to Emperor v. Balla Singh] ‘ 

The Allahabad case arose under Whe Public Gambling Act of 11867. There is no indi- 
cation in the judgment that there is no power of confiscation given to the Court by 
that Act. Again the order of forfeiture was passed there because the Court did not 
know to whom the property forfeited belonged. In the present case forfeiture is not 
a penalty, as the Order in question here does not pfovide for imposing it as a part of 
the penalty. 

In any event the Court had no power to send the property in the present case to the 
Controller. So far as the disposal of the prbperty js concerned, it means that the pro- 
perty should be delivered to any person entitled to it *Where a Court is asked to 
forfeit property, it could only be done under the offended statute. If a question arises 
under 8. 517 as to disposal of stolen property proved to belong to the complainant, the 
Court cannot say that the property should be confiscated to Government or destroyed. 
The section only enumerates the various powers which may be exercised by the Court. 
The power of destruction may be exercised only when the statute creating the offence 
60 provides. Any one of the three modes of disposal may be exercised only if the 
Court is empowered by the statute to exercise it. In the case of forfeiture or des- 
truction the right to property of a persan is affected. The Court cannot keep the 
property to itself; it has to dispose of the pfoperty. 

Wherever the Legislature intended the Court to exercise its power of forfeituye, it 
has made express provision in the statute for that purpose. See, for instance, the 
Indian Peng! Code, ss. 116, 127, 169. The Indian Penal Code provided special provi- 
sion for forfeiture of property in ss. 61 and 62, but’ those sections were repealed by 
Act XVI of 1921. See Abinash *Chandra Bhattacharjee v. Emperor? Then again 
a. 99A of the Criminal Procedure Code gives a specific power to the Court to order 
forfeiture. Similarly, s. 24 of the Indian Arms Act, 1878, gives a power of confisca- 
tion. In the various statutes forfeiture is made not a part of penalty but as a con- 
Sequential order for disposal of property on conviction. There are numerous Acts which 
confer powers on Courts to pass an order of confiscation. All these provisions would be 
redundant if s. 517 was intended to confer upon the Courts the power to confiscate. 

Section 517 of the Criminal Procedure Code originally conferred on Courts the 
power to pass an order for “ disposal” of the property simpliciter. The section was 
amended in 1923 by Act XVIII of 1923, which amplified the contenti of “ disposal” 
by adding to it “by destruction, confiscation, or delivery to any person claiming to 
be entitled to possession thereof or otherwise.” Acts passed by the Legislature sub- 
sequent to 1923 also contain sptcial powers of “forfeiture, gee, for instance, the Naval 
Armament Act (VII of 1923), a 6; the Press (Emergency Powers) Act (XXIII of 
1931), sa. 4 and 17; the Dangerous Drugs Act (II of 1930), s. 33 ; the Bombay Pre- 
vention of Gambling Act, 1887, as amended in 1936, s. 12; the Indian Aircrafts Act 
(XXII of 1934), 3. 13; and the Indian Petroleum Act (XXX of 1934), a 24. Thus 
the powers of forfeiture or confiscation are derived by Courts from the various 
statutes creating the offence. 

Even from the view point of s. 517, the order passeal here is not proper, foe en 
who sold the property to the accused has gone scot-free. 


S. G. Patvardhan, Assistant Government Pleader, for the Crown. I submit that 
T. 81(2) of the Defence of India Bules is within the powers given by 8. 2(2) (xx) of 
the Defence of India Act. There is no conflict between the two. Rule 81(2) copies 
the opening words of s8. 2(2). | 

Copper is a metal required for war-purposes. Unless some limit is placed on its 
acquisition for purposes of trade beyond certain quantity, there will be unrestricted 
trade. Further, if transactions are allowed without restriction, the trade would be 


1 [1938] AN. 348 e 2 (1907) I. L. R. 34 Cal. 986. 


1944] EMPEROR Y. HANSRAJ ASTAJI (F. B.) 535 


curtailed. Even when a person purchases from ~~ for his private use, it still is 
trade. 

There is no conflict between r. 81(4) and s. 517. The first is a penal provision, 
and as amended has no conflict with s. 517. The second deals with disposal of pro- 
perty. Where there is property before thé Court, it merely deals with the disposal of 
such property. There ig nothing penal about the section. Section 517 is so general 
that it is not affected or curtailed by the amendment of r, 81(4). On the conclusion 
‘of an inquiry or trial the Court is given powers to dispose of property in one of the ways 
indicated there. Rule 81(4) is a penal provision. It provides first that a person will 
be punished in a certain manger. It then goes on and provides for forfeiture of pro- 
perty. The trying Magistrate has first of all to come to the conclusion that some 
offence is committed, and then only he is competent to pass an order for forfeiture. 
The provisions of s. 517 are.not dependent on conviction. 

When the Defence of India Rules want to curtail the powers given under the 
Criminal Procedure Code, they have made special provision to that effect : see r. 138. 

The words “if the Order so provides” in r. 81(4) only emphasise the power which 
‘the Court already possesses. The amendment in the sub-rule was made for the pur- 
‘pose of removing certain doubts. It only makes the provision more explicit. It is 
an enabling rule. The Magistrate had alfeady the power even before the amendment 
was ade. Rule 81(4) does not contemplate any rule of procedure. It is a substan- 
tive provision. Section 517 does not contemplate any infliction of additional penalty. 
The sphere of operation of s. 517 is different from the sphere of operation pf r. 81(4). 
Confiscation i is a form of punishment provided in the Indian Penal Code. An order 

disposal of property under s. 517 is merely an incidental proceeding. It is 
quite apart from the substantive provision of r. 81(4). The order here is passed not 
‘under r. 81(4) but only under s 517. This tbe Court has power to do. 

Section 517 cannot be abrogated by implication. If the Legislature wanted to take 
away the power under s. 517, it ought to have said so expressly. See Maxwell on 
Interpretation of Statutes, 8th edn., p. 272. . i 

The trying Magistrate has in this case exercised his discretion properly. 

There is no distinction between confiscation and forfeiture. The dictionary mean- 
ing of both is the same. 

J.C. Skah was not called upon to reply on the point of s. 517 and had nothing to 
-dd on the point of ultra vires. ‘ 


Drvatia J. This revisional applicatton has been referréd to us for decision on two 

points arising under the Defence of India Act. The facta shortly are that the peti- 
tioner was charged with and comvicted of the offence of purchasing from a merchant 
eleven bundles of copper wires weighing 545 seers for Rs. 2,445 on April 18, 1943, 
without a permit under the “ Non-Ferrous Metals Control Order, 1942.” The rele- 
vant provisions of cl. 6 of the said Order are that no person shall acquire more than 
twenty lbs. of copper wire in one calendar month without obtai a permit from the 
Controller. This Order is issued by the Central’ Govesnment under the Defence of 
India r. 81(2) (a), which enacts that the Central Government, so far as appears to it 
to be necessary or expedient fof securing the defence of British India or the efficient 
prosecution of the War, or for mafntaining supplies and services essential to the life 
of the community, may by order provide, among other things, for regulating or prohi- 
biting the acquisition of articles or things of any description whatsoever. This rule 
is made under s. 2, subs. (7) and in particular under sub-8 (2) (2x) under which 
a rule may be framed for the control,.among other things, of trade or industry for the 
purpose of regulating or increasing the supply of articles or things of any description 
‘whatsoever which can be used in connection with the conduct of war or for maintain- 
ing supplies and services essential to the life of the community. 
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The purchase of the copper wire without a permit was admitted by the petitioner, 
but be pleaded a bana fide belief What it did not require a permit. The trying Magis- 
trate held that the purchase by the petitioner fell under cl 6 of the Order, convicted 
him of the offence under r. 81(4) of the Defence of India Rules and sentenced) him 
to rigorous imprisonment for one day and a fine of¢Rs. 200. He further directed 
under s. 517 of the Criminal Procedure Code that the copper wire should be confis- 
cated to Government and sent to the Controller for disposal. The Additional Sessions 
Judge confirmed the conviction and the sentence as well as the order. of confiscation. 
Two points are urged before us on behalf of the petitioner. The first is that r. 81(a) 
in so far as it prohibits acquisition of property otherwife than for trade or industry 
is ultra vires of 8. 2(2) (xx) of the Defence of India Act, with the result that the- 
Control Order issued under the said rule is also ultra vires to that extent. The second 
point is that the Magistrate had no jurisdiction to ‘pass an order for confiscation under 
8. 517 of the Criminal Procedure Code, as under r. 81(4) the confiscation can be made 
only if it is 80 provided in the Control Order, and there is no such provision in the 
Order. 

As regards the first point, the contention is that it is not proved that the petitioner 
had purchased the copper wire for trade purposes. Section 2(2) (xx) provides for mak- 
ing a rule only for the control of any trade or industry. Rule 81(2), therefore, in 
so far as it provides for making an order to regulate or prohibit the acquisition of 
any article whether for the purpose of trade or not is ultra vires.of the section. ° It is 
true that there is no clear evidence to show that the copper wire was purchased by the 
petitioner for trading in it and we may proceed on the basis that it was purchased for 
his own use. The question is whether r. 81(2) goes beyond its parent section if em- 

powcring the regulation or prohibition of any acguisition of property and is therefore 
invalid. 

Now, under 8, 2(2) (xz) the rule is to be made for establishing control of trade for 
the purpose of regulating or increasing the supply of any article which can be used for 
the conduct of war and for maintaining essential supplies and services. This means 
that for the purpose of increasing the ‘supply 6f certain articles it is necessary to esta- 
blish control over and regulate trade or business in that article. A trading transaction 
includes selling as well as buying, and a transaction by which a trader sells the article 
to a person who is not a trader is as much a transaction of trade ag the one by which 
he sells it to another trader. Any .control or regulation of trade, therefore, would 
include both these transactions, otherwise the object of contro} would be clearly frust- 
rated, and the articles instead ef being controfled might* disappear from the market. 
Any rule made for the purpose of such control would come within the scope of the 
section and r. 81/(2)(@) carries out that object by providing for regulation óf acqui- 
sition, use or consumption of essential articles. Unger cl. 6 of the Control Order it 
is provided that no person can acquire and no dealer can sel? more than twenty Ibs 
of copper wire to any buyer who is not in possession of a valid permit. In the present 
case the petitioner has purchased the copper wire from a dealer. In my opinion this 
provision in the Order is quite in consonance with r.,81(2)(@) which again is within 
the power conferred under s. 2(2) (xx) on the Central Govaniient The One as 
well as the rule are, therefore, intra vires. 

The second point relates to the power of confisčation. Rule 81(4) as it originalty 
stood prescribed punishment for contravening any Order made under that rule. In 
February, 1943, an amendment was made to this rule by addition of the words “ and, 
if the Order so provides, any Court trying such contravention may direct that any 

property in respect of which the Court is satisfied that the Order has been contravened 
shall be forfeited to His Majesty.” In the present case the offence has taken place 
after the amendment and it is, therefore, governed by it. Now, the Control Order 
of 1942 does not provide for such forfeiture or confiscation. But it is contended by 
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the learned Assistant Government Pleader that the Court’s general power under s. 517 
of the Criminal Procedure Code to pass any order {fr the disposal of property which 
is the subject-matter of an offence by directing its confiscation is not abrogated by the 
amended provision of r. 81(4). In support of this contention it.is urged that if con- 
fiscation is provided in the Order itself it is t be imposed as a part of the penalty, 
but if it is not provided, the Court can pase the order not as a penalty but as an 
order for disposal of property as some order must be passed regarding the property 
produced before it. It is further urged that there are various Acts in which power 
to order confiscation is specifically provided for in spite of the general power under 
„8. 517, Criminal Procedure Cade, which, however, does not cease to apply because of 
the special provision. In my opinion this argument does not assist the prosecution 
case. The provision in the rule is that the order of confiscation may be made if the 
Order so provides. That shows, to my mind, a clear intention of the Legislature that 
no order for confiscation can be made if the Order did not provide for it. That would 
include an order of confiscation by way of disposal of property also. The Court may 
have the power to pase any order of disposal ‘other than that of confiscation, but con- 
fiscation of property can be ordered if the particular Order issued under the rules 
provided for it. The words “if the Order so provides,” which cannot be regarded as 
redundant, must be given their plain meaping, and that meaning, in my view, is that 
although an order .of confiscation can be made by the Court in its discretion under 
8. 512% that discretion is not to be exercised in those cases in which the appropriate 
authority issuing the Order did not think it desirable that such discretion should be 
used. Rule 81(4) imposes special penalty for special offences created by that rule con- 
sisting in the contravention of any Order made under the rule, and when it expressly 
says that the order of confiscation can be made if it is so provided in the Order which 
is being contravened, it mugt be taken to mean that if the Order is silent about it, no 
order of confiscation, and in some Orders issued before the amendment, the power of 
disposal of property. There is no doubt that such a rule abrogating or modifying the 
provisions of the Criminal Procedure Code could be made by virtue of the provisions 
of s. 3 of the Defence of India Act. That sectfon expressly says that any rule made 
under s. 2, and apy order made under such rule, shall have effect notwithstanding any- 
thing inconsistent therewith contained in any enactment other than that Act. There 
are some Orders issued under this rule after the amendment which do provide for the 
order of confiscation and in some Orders issued before the amendment, the power of 
forfeiture was added after the amendment. That clearly shows that the words “If 
the Order so provides” are not redundant but are purpesel added to confine the order 
of confiscation to those cases, where it is so provided in the Order. With great 
respect, I am unable to accept the view taken by Macklin and Sen JJ., who have 
referred this application to us, that it is not clearly expreseed in the rule that the 
Court would not have the power to order confiscation unless the Order provided 
for it, and that the provisions of s. 517 of the Criminal Procedure Code cannot be 
abrogated. I agree with the decision of N. J. Wadia and Weston JJ. in Emperor 
y. Purshotiam Devji,: that the words “If the Order so provides ” "limit the Court’s 
power to order confiscation under the general provisions of a. 517 of the Criminal 
Procedure Code. 7 3 

In the result, the order of confiscåtion of the copper wire passed by the trial Court 
ig set aside and the rule is made absolute to that extent. The copper wire should be 
retumed to the accused. The order of conviction and sentence is confirmed. 


Loxur J. I agree. The facts of this case are not in dispute. On April 18, 1943. 
the applicant purchased from one Abasbhai eleven bundles of copper wire, weighing 
645 seers, for Rs. 2,445, without obtaining a permit from the Controller as required by 
cl. 6 of the Non-Ferrous Metals Control Order, 1942. For this contravention 
i 1 (1943) 46 Bomi L. R. 449. , 

R. 68. . 


538 _ THE BOMBAY LAW REPORTER, ` [VOL. XLVI, 


of the Order, the applicant was tried byethe City Magistrate, Poona City, convicted 
under r. 81(4) of the Defence Af India Rules and sentenced, and the wire-bundles 
were ordered to be confiscated. In appeal the learned Additional Sessions Judge 
confirmed the conviction and the sentence, and made it clear that the order of confisca- 
tion was made under s. 517 of the Ctiminal Procedure Code. 

The applicant’s conviction is now impeached on the ground that r. 81(2) of 
the Defence of India Rules and the Non-Ferrous Metals Control Order, 1942, are 
outside the scope of a. 2, sub-s. (2), of the Defence of India Act, 1939, and, therefore, 
ultra vires. Clause 6 (1) of the said Order provides that no person shall acquire 
or shall agree to acquire more than one pound of*tin or®lead fuse wire, or twenty Ibs. , 
of nickel or copper wire, or 1 cwt. of any other controlled non-ferrous metal in one 
calendar month unless he has prior to such acquisition or agreement made an appli- 
cation to the Controller and has obtained a permit from him. The order is issued 
obviously under cl. (a) of sub-r. (2) of r. 81 of the Defence of India Rules. Under 
that, clause the Central Government or the Provincial Government, so far as it appears 
to be necessary or expedient for securing the defence of British India or the efficient 
prosecution of war, or for maintaining supplies and services essential to the life of 
the community, may by order provide for regulating or prohibiting the production... . 
distribution, disposal, acquisition, use or consumption of articles or things of any 
description: Under this rule the Provincial Government can pase an order like 
cl. 6(1) of the Non-Ferrous Metals Control Order, 1942, regulating the sale of dbpper 
wire, but it is urged that the rule itself is wira vires. The said cl. (a) of r. 81(2) of 
the Defence of India Rules is admittedly made in exercise of the powers conferred by 
s. 2, sub-s. (2) (xx), of the Defence of India Act. It empowers the Central Gevern- 
ment to make rules providing for: ` 

“the control of agriculture, trade or industry for*the purpose of regulating or increasing 
the supply of....articles or things of any description whatsoever which can be used in con- 
nection with the conduct of war’ or for maintaining supplies and services esential to the life 
of the community.” 

` Tt is argued on behalf of the applitant that this clause of s. 2(2) is intended for 
the control of agriculture, trade or industry and doeg not contemplate the prohibition 
or regulation of the acquisition of any property for private use or for purposes 
other than agriculture, trade or industry. It is true that subs. (7) of s. 2 of the- 
Defence of India Act confers unlimited powers upon the Central Government to make 
any such rules as may appear to it to be necessary or expedient for securing the defence 
of British India, the publie safety, the maintenance of public order or the efficient 
prosecution of war, or for maintaining supplies and services essential to the life of 
the community. But it is now well settled that a rule providing for or empowering 
any authority to make orders providing for, any of the subjects mentioned in the 
thirty-five clauses of sub-s. (2) must not be outside the scope of those clauses. If 
any rule empowers any authority to make &n-order providing for any matter not 
comprised in those thirty-five clauses, the rule is invalid, and where an order is made 
by virtue of such®rule the qder must be treated as a nullity (Keshav Talpade v.. 
King-Emperor-). But I do not think that r. 81(2)| if in any way beyond the scope of 
s. 2, sub-s. (2) (xx), of the Defence of India*Act. Montrol of trade for the purpose 
of regulating the supply of any article necessarily*includes regulating the sale of that 
article. Prohibiting or regulating the acquisition of that article by purchase is only a 
means to that end.” The acquisition may not be for the purpose of trade, but the regu- 
lation of purchase will necessarily result in the control of the trade in that- article, 
even though the purchase itself may not be made for the purpose of trade. Hence 

. both the rule and the Order are mira vires, and valid and the applicant has been 
rightly convicted. 

1 [1944] F. C. R 59,0(1943) 46 Bom. L. R. 22. E 
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applicant is illegal, as the Non-Ferrous Metals Conti Order, 1942, does not provide 
for such confiscation. Rule 81(4) of the Defence of India Rules prescribes punish- 
ment for contravention of any order made under that rule, and as it originally stood, 
it made no provision for confiseation of any property in respect of which the order 
was contravened. But by an amentlment made on February 3, 1943, the following 
words were added to that sub-rule : 

“and, if the Order so provides, any Court trying such contravention may direct that any 
property in respect of which the Court jp satisfied that the order bas been contravened shall 
be forfeited to His Majesty.” © 

It is clear that on a conviction under r. 81(4) of the Defence of India Rules, 
forfeiture or confiscation of property with regard to which any order is contravened 
can be ordered only 1f the Order so provides. Admittedly cl. 6(1) of the Non-Ferrous 
Metals Control Order, 1942, for the contravention of which the applicant has been 
convicted,- does not provide for forfeiture or confiscation. Hence the learned Addi- 
tional Sessions Judge has confirmed the order of confiscation as made under s. 517 
of the Criminal Procedure Code. That section deals with the disposal of property 
at the conclusion of an inquiry or trial in a criminal Court. Under the old s. 517, 
as it stood before the amendment in 1923, there was a conflict of opinion as to whether 
a Court could order confiscation. But the amended section makes it clear that the 
power “of disposal includes the power to confiscate also. It is argued that although 
s. 517 of the Criminal Procedure Code gives a wide discretion to the criminal Court 
to order confiscation of any property regarding which any offence appears to have 
been committed or which has been used for the commission of any offence, yet where 
the offence is one punishable under y. 81(4) of the Defence of India Rules, that 
power is curtailed, since under that rule confiscation cin be ordered only if the Order 
contravened so provides. The language of r. 81(4) as amended clearly implies that 
no confiscation can be ordered where the Order contravened does not provide for it. 

The learned Assistant Government Pleader points out that there is no conflict 
‘between r. 81(4) of the Defence of India Rules and s. 517 of the Criminal Procedure 
Code, as the former provides for confiscation by way of penalty and the latter pro- 
vides for disposal of property by confiscation. This is really a difference without 
a distinction, as the practical effect of both would be the same. In the absence of 
the provision for confiscation, which was added to r. 81(4) of the Defence of India 
Rules in February, 1943, criminal Courts had power under s. 517 of the Criminal 
Procedure Code to confiscate any property with regard to which any order under 
r. 81 had been contravened, and the addition was really superfluous. But in several 
enactments, even after s. 517 of the Criminal Procedure Code was amended in 
1923, provision was made for confiscation of the property used for the commission 
of an offence under the particular Act, as for instance in as. 4 and 17 of the Press 
(Emergency Powers) Act, 1931, in s 33 of the Dangerous Drugs Act, 1933, in s. 13 
of the Indian Aircrafts Act, 1934, in s. 27 of the Indian Petroleum Act, 1934, and in 
s. 55 of the Indian Forests Act, 1927. Such a provision iff all these Acts is superfluous 
and is evidently intended to emphasise the power of confiscation which the criminal 
‘Courts already possessed under s. 517 of the Criminal Procedure Code. If the 
amendment of r. 81(4) of the Defence of India’ Rules was only intended for a similar 
emphasis of that power, it would aot have made the exercise of that power ‘conditional 
upon its being specifically provided for in the order contravened. The object of 
that condition is obvious. Orders issued under r. 81 of the Defence of India Rules 
are aimed at curtailing the natural rights of the subject in respect of free trade, con- 
tracts, transport of goods, and the like, as a measure of war emergency, in order to 
‘secure the deferice of British India, the public safety, the maintenance of public order 
or the efficient prosecution of war or to mainfain supplies and services essential to the 
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life of the communities Hence to avoid unnecessary hardships involved in such 
emergency measures, r. 81(4) of the Defence of India Rules does not empower con- 
fiscation of property in every cage, but has expressly restricted it only to such cases 
as are provided for by the Order contravened. This is undoubtedly a curtailment of 
the power of confiscation conferred pon criminal Ceurts by s. 517 of the Criminal 
Procedure Code and is to that extent inconsistent with that section. But s. 3 of the 
Defence of India Act provides that any rule made under s. 2 and any: order made 
under such rule shall have effect notwithstanding anything inconsistent therewith 
contained in any other enactment. Hence the amended r. 81(4) of the Defence of 
India Rules must be deemed to have impliedly superfeded the provisions of s. 517 
of the Criminal Procedure Code regarding the’ power of forfeiture. Section 5, 
sub-s. (2), of the Criminal Procedure Code, also provides that the application of the 
provisions of the Criminal Procedure Code to the invegtigation, inquiry, trial, etc. is 
subject to any enactment in force regulating the manner or place of investigating, 
inquiring into, trying or otherwise dealing with offences. Penal statutes have to be 
strictly construed in favour of the subject. This is particularly so in the case of 
enactments which create new offences for meeting an emergency and seek to penalise 
acts which in normal times would not amount to an offence. Bearing this in mind 
the Central Government has deliberately Kmited the power of the Courts to order 
forfeiture only to cases where the Order contravened provides for it. This was the 
view taken by N. J. Wadia and Weston JJ. in Emperor v. Purshottam Devjit and 
I respectfully agree with it. In spite of the restriction on the power of. forfeiture thus 
imposed by the amendment of r. 81 (4) of the Defence of India Rules, no provision 
for forfeiture has been made ir the Non-Ferrous Metals Control Order, 1942, and 
hence the order of forfeiture in this case cannot be upheld. I, therefore, agree with 
the order proposed by my learfled brother. 


RAJADHYAKSHA J. I agree. 


In this case the applicant purchased on April 18, 1943, ee bundles of copper 
wire weighing in all 545 seers from a trader, Abbashai Abdulbhai of Poona, without 
obtaining any permit under the Non-Ferrous Metals Control Order of 1942, issued by 
the Central Government in exercise of the powers conferred by sub-r. (2) of r. 81 of the 
Defence of India Rules. The goods originally belonged to the Baramati Electric Sup- 
ply Company. They put up new overhead wires, and their agent, Mr. Bharucha, sold 
the old wires as scrap metal to Abbasbhai on April 16, 1943. Abbasbhai in his turn 
sold them to the applicanteon April 18, 1943, They were attached by the police on 
April 23, 1943, and the applicant was thereupon put up for trial for having contravened 
cl. 6(2) of the Non-Ferrous Metals Control Order, 1942, which runs as follows: 

“Nod person shall acquire or agree to acquire, more than one lb. of tin or lead fuse wire, or 
twenty lbs, of copper wirdor ten lbs. of processed zinc plate or one cwt. of any other controlled 
non-ferrous metal in one calendar month, imlese lee has, prior to such acquisition or agreement 


made an application in form C to the Controller and has obtained a permit from the Controller 
in form D.” è 


The applicant admitted having made the purchase, nd there is no dispute that if the 
Non-Ferrous Metals Control Order, 1942, is intra vires, the applicant is guilty of an 
offence under sub-r. (4) of r. 81 of.the Defence of India Rules which provides for 
punishrbent for the contravention $f any Order made under r. 81. On his own admis- 
sion of the purchase of the goods, the learned Magistrate convicted the applicant and 
sentenced him to suffer rigorous imprisonment for one day and to pay a fine of 
Rs. 200 or in default ta suffer rigorous imprisgnment for three months. The learned. 
Magistrate further directed that the property before the Court should be confiscated 
to Government and sent to the Controller for disposal under s 517 of the Criminal 
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Procedure Code. : ` ‘ 

Against this order the applicant filed an appeal in ghe Sessions Court of Poona, and 
the appeal was heard by the learned Additional ions Judge. The learned Judge 
confirmed the order of the lower Court and dismissed the appeal. 

Againet that order the applicant applied in revision, and the matter came up before 
the division bench of this Court conaisting of Macklin and Sen JJ. It was contended 
before them that the Non-Ferrous Metals Control Order, 1942, was ultra vires, and that 
in any event, the order as regards tbe confiscation of the property was illegal. The 
argument in support of the first contention was that the Order was ulira vires in 80 
far ag the Order and the rule en whith it was based purported to regulate the acquisi- 
tion of copper otherwise than in connection with trade or industry. The learned Judges 
thought that in so far as the rule and the Order could be made applicable to trade, it 
was probable that they were within the section on which they were ultimately based ; 
even assuming for the sake cf argument that they would be ultra vires for purposes 
not connected with trade, it was not established that the applicant-accused had acquired 
the copper for purposes not connected with trade. The learned Judges thought that, 
prima facie, the accused bought the copper for trade purposes, just as his vendor dealt 
in it for trade purposes ; and if the accused wished to escape liability by pleading the 
inapplicability of the Order to his act, he must establish facts which would make it 
inapplicable. As regards the second point in the application, viz. as regards the legality 
of the*order of confiscation, the argument before them was that the order of confisca- 
tion was illegal under r. 81(4) of the Defence of India Rules. That rule originally 
stood as followe : - 

“If any person contravenes any order made undet this rule, he shall be punishable with 
imprisonment for a term which may extend to three years or with fine or with both.” 

On February 5, 1943, the rule was mended by the addition of the following words : 

“and, if the Order so provides, any Court trying such contravention may direct that any 
property in respect of which the Court is satisfied that the Order has been contravened shall 
be forfeited to His Majesty.” 

The Non-Ferrous Metals Control Order made*no provision that any property, in 
respect of which the Court was satisfied that the Order has been contravened, shall 
be forfeited to His Majesty ; and the argument addressed to the learned Judges was 
that as no special provision had been made to that effect, it was not legal to pase any 
order confiscating the eleven bundles of copper. The learned Judges thought that r. 81 
(4), as amended, was superfluous in view of s. 517, and that at best it ought not to be 
taken to be implying its converse, namely that no Court should have authority to 
order confiscation if the Order did not provide for it. This view of the learned Judges 
was contrary to the view expressed by N. J. Wadia and Weston JJ. in Emperor v. 
Purshottam Devji'. They, therefore, thought that in view of their doubts as regards 
tbe correctness of the decision in’ Emperor v. Parshotitam Devji and of the general 
importance of the other question involved in the case, viz. as regards the Non-Ferrous 
Metals Control Order being intra vires, the whole application should be referred to a full 
bench for decision. ° 

As the prosecution has not established in this case that the applicant obtained 
‘the copper for purposes of trade, we must assume in favour of the accused that his 
purchase of the copper was only for private purposes and not for purposes of trade. 
Section 6(1) of the Non-Ferrous Metals Control Order under which the applicant . 
was prosecuted does not refer to the acquisition of non-ferrous metal for purposes of 
trade only, and the act of the accused would ordinarily be punishable if the Non- 
Ferrous Metals Control Order is legal and intra vires. The first contention urged by 
Mr. J. C. Shah for the applicant therefore is that r. 81(2)(@) of the Defence of 
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India Rules is ultra vires of the Act in so far as it authorises orders being made for 
the acquisition of goods o ise thal in connection with trade or industry. The 
rule has been made under s. 2 bf the Defence of India Act, and the relevant clause 
empowering the making of the mile is cl. (xx) of ‘sub-s. (2) of that section which 
lays down that : 

“ Without prejudice to the generality of the powers corfferred by sub-section (1), the rules 
may provide for, or may empower any authority to make orders providing for,... 

(zx) the control of agricultire, trade or industry for the purpose of regulating or increasing 
the supply of, and the obtaining of information with regard to, articles or things of any descrip- 
tion whatsoever which can be used in connection with the conduct of war or for maintaining 
supplies and services essential to the life of the communit?.” 


Rule 81(2) lays down that : 

“The Central Government or the Provincial Government, so far as appears to it ‘to be 
necessary or expedient for securing the defence of British India or the efficient prosecution 
of the war, or for maintaining supplies and services easential to the life of the community, 
may by order provide— 

(a) for regulating or prohibiting the production, treatment, keeping, storage, movement, 
transport, distribution, disposal, acquisition, use or consumption of articles or things of any 
description whatsoever and in particular for prohibiting the withholding from sale, either 
generally or to specified persons or classes of persons, of articles or things kept for sale, and 
Cee ee 
__ or classes of persons or in specified circumstances” ; 

a ia Sac seevo tala tise dian peed Ces 
Metals Control Order of 1942, cl. 6(1) of which has already been reproduced above. 
Neither r. 81(2) of the Defence of India Rules nor the Non-Ferrous Metals Control 
Order refers specifically to the regulation of trade and industry, and it was, therefore, 
argued by the learned counsel fer the applicant that in so far as the rule and the Order 
regulate the acquisition of specified non-ferrous metals for purposes unconnected with 
trade or industry, they are ultra vires of the Act. In my opinion, this contention 
cannot bè accepted. It is undoubtedly true, as has been laid down by the Federal 
Court in Keshav Talpade v. King-Pymperor’ that where rules are made with respect 
to matters specifically enumerated in sub-s. (2) of s. 2 of the Defence of India Act, 
the general provision contained in sub-a. (1) of that section must be deemed to be 
modified to that extent and cannot be resorted tò if the actual rule goes beyond the 
scope of the words used in various paragraphs in subs. (2). The question, therefore, 
for consideration is whether r. 81(2) of the Defence of India Rules can be deemed to 
be within the rule-making*poyer conferred bry cl. (xx) of subs. (2) of s 2 of the 
Act which refera to the “control of agriculture, trade or industry for the purpose of 
regulating or increasing the supply of articles or things of any description whatsoever 
which can be used in.connection with the conduct of war or for maintaining supplies 
and services essential to the life of the community”? A distinction has to be drawn 
between the purpose for which the rule is mate and the manner in which that purpose 
is to be carried into gffect. The purpose of the Non-Ferrous Metals Control Order 
is undoubtedly of regulating, the supply of articles which can be used in connection 
with the conduct of war and of maintaining supplies essential to the life of the com- 
munity. But under cl. (zx) of sub-r. (2), this purpose can be carried into effect by. 
control of agriculture, trade or industry. A question, therefore, arises. whether the 
Central Government in enacting r. ‘B1 seeks to control trade or not. “ Trade” is defined 
in the Oxford English Dictionary as “ practice of some occupation, business or profes- 
sion habitually carried on, especially when practised as a means of livelihood or gain.” 
It is to control trade in this sense that the Non,Ferrous Metals Control Order has been 
issued. Clause (3) of that Order requires a stock-holder or a dealer to take a license 
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from the Controller. Clause (4) prevents persons from engaging themselves in any 
undertaking which involves the use or consumptiogf for the purpose of any manu- 
facturing process of more than fifty lbs. of any of the controlled non-ferrous metals 
in any one calendar month except under, and in accordance with, the conditions of 
license issued by the Controller, Then we come to cl. 6 which is the impugned clause. 
Under sub-cl. (2) of that clause, no dealer may sell more than one Ib. of tin or lead 
fuse wire or twenty lbs. of copper wire or twenty Ibs, of processed zinc plates or one cwt. 
of any other controlled non-ferrous metal in any one calendar month to any buyer. 
who is not in possession of a valid permit in form D. It cannot be disputed that this 
particular clause which prohipits a ‘dealer in metals from selling more than the fixed 
quantity is intra vires of the Act because it directly controls trade. Sub-clause (1) of 
cl. 6 is merely a complementary provision which prevents any person from acquiring 
the metal which the dealer is prevepted from selling under sub-r. (2). If this provi- 
sion under sub-r. (7) had nòt been there, an anomalous situation would have arisen. 
The dealer would have been guilty of an offence in selling certain goods but the pur- 
chaser would not have been guilty of an offence in acquiring the goods which the dealer 
was prohibited from selling. The control of trade definitely postulates the control of 
both selling and buying. The control of trade in a commodity, in my opinion, includes 
controlling of all transactions by way of selling and buying in connection with that 
commodity, and in that view, it cannot be eaid that the Non-Ferrous Metals Control’ 
Ordeg of 1942 is ultra vires of s. 2, sub-a (2), cl. (xx), of the Defence of India Act. 

The next point that was urged by the learned counsel for the applicant was that 
even holding that the Non-Ferrous Metals Control Order is intra vires, the order con- 
fiscating the eleven bundles of copper wire was not justified by the provisions of 
sub-r. (4) of r. 81 of the Defence of India Rules. Under that sub-rule, as amended 
on February 5, 1943, the Court may» direct that any property in respect of which the 
‘ Court is satisfied that the Order has been contravened shall be forfeited to His Majesty, 
if the Order so provides. The Non-Ferrous Metals Control Order does not provide 
for the confiscation of tha goods in respect of which an offence has been committed., 
The order of the trial Court, thefefore,is not qustified by the provisions of r. 81(4) 
of the Defence of India Rules. Both the trial Court and the Appeal Court, however, 
are of opinion that the order is justified by the provisions of s. 517 of the Criminal 
Procedure Code which empowers a Court in passing an order for the disposal of 
property to order destruction, confiscation or depriving any person claiming to be 
entitled to the possession thereof. If the general provisions of s. 517 of the Criminal 
Procedure Code could have been availed of for ordering confiscation of the property, 
it would not have been necessary to make special provision for confiscation in r, 81(4) 
of the Defence of India Rules and Orders issued under that rule. The learned Judges 
before whom this application came up for hearing were of opinion that r. 81(4), as 
amended, was superfluous in ‘view of s. 517 of the Criminal Procedure Code. 
With the greatest respect to the learned Judges, I am of opinion that no such redundancy 
is to be attributed to the Legislature. If the rule had made confiscation compulsory, 
having regard to the fact that it was discretionary undgr s. 517 ofthe Criminal Pro- 
cedure Code, one could have ufiderstood the special provision made to that effect. 
For instance, under 8. 169 of the Indian Penal Code, confiscation of property is made 
compulsory in spite of the fact that it was open to the Court to order confiscation under 
s. 517 of the Criminal Procedure Code. But sub'r. (4) of r. 81, as amended, also 
leaves it to the discretion of the trying Court whether the property shall be forfeited 
or not. For the Order uses the words “the Court may direct that any property in 
respect of which the Court is satisfied that the Order has been contravened shall be 
forfeited to His Majesty.” The effect of the amendment of r. 81(4), therefore, is not 
merely to emphasize the general power that was already vested in Courts under s. 517 
of the Criminal Procedure Code as the learned Assistant Government Pleader argued ; 


/ 
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the effect of it, in my opinioh, is to curfail it by enacting that such a power should 
be exercised only if the Order under t. 81 so provided’ It is not necessary here 
to enter into a discussion about the question whether under s. 517 of the Criminal 
Procedure Code an order of confiscation could be made when there was no special 
provision in law authorising such con§scation. The Allahabad High Court has held 
in the case of Emperor V. Ballu Singh that even whére there is no special provision 
made for the confiscation of property, s. 517 of the Criminal Procedure Code can 
~ Justify an order of confiscation if the Magistrate was unable to say to which of the 
accused the property belonged. But in the view I take of the effect of the amendment 
made in sub-r. (4) of r. 81 of tha Defence of India Ryles, there is a definite bar to 
an order of confiscation being made if the Order made under r. 81(2) of the Defence 
of India, Rules made no provision for such an, order being passed. The effect of an 
order for forfeiture as a part of punishment under r. 81(4) of the Defence of India 
Rules and an order of confiscation under s. 517 of the Griminal Procedure Code’ as a 
part of the order for the disposal of property is the same, and to hold that under s. 517 
of the Criminal Procedure Code, property may be forfeited to Government would be 
to hold that, in an indirect way, the accused may be subjected-to a penalty which the 
tule which creates the offence and provides the penalty saya may be imposed if a 
special prpvision is made to make such penalty imposable by an Order made under 
that rule. Rule 81(4) of the Defence of India Rules was amended on February 5, 
1943, by adding the words : 

“and, if the Order so provides, any Court trying such contravention may direct that any 
property in respect of which the Court is satisfied that the Order has been contravened shall 
be forfeited to His Majesty.” 

Since that amendment was made, the Central Government has, under several Orders 
issued under r. 81(2) of the Defence of India Rules, made special provision for confis- 
cation. For instance, in cl. 22 of the Cotton Cloth and Yarn (Control) Order issued 
on June 17, 1943, in cL 17 of the Motor Vehicles Spare Parts Control Order issued 
on September 16, 1943, and in cl. 17 of the Drugs Control Order issued on November 
11, 1943, special provision is made tbet any Court trying a contravention of the pro- 
visions of the Order may direct that the article in respect of which an offencd was 
committed shall be forfeited to His Majesty. After the amendment, even the Orders 
jasued prior to the amendment were amended by inserting the necessary clause enabling 
the Courts to order forfeiture ; for instance, the Essential Drugs (Census) Order, 19 
of 1941, did not contain any clause enabling an order of forfeiture being made. But 
the Order was amended on dune 23, 1943, by adding a new cl. 10 that 

“the Court trying-a contravention of the provisions of the Order may direct that any 
stocks of essential drugs, in respect of which it is satisfied that such provision bas been con- 
travened, shall be forfeited to His Majesty.” 

The Foodgraing Control Order, 1942, did not contain any clause enabling an order of 
forfeiture being made. But since the amendment of sub-r. (4) of r. 81 of the Defence 
of India Rules, a new cl. 7A was added on February 5, 1943, i.e. on the very day on 
which the rule was amended, to the effect that 

“any Court trying an offence under that Order may direct that any stocks of foodgrains, 
together with the packages and covering thereof, in respect of which the Court is satisfied 
that an offence has been committed, shall be forfeited to His Majesty.” 
Similarly, in the Ordera issued of July 29, 1943, by the Government of Bombay, 
regulating import into and export out of the city of Bombay of foodstuffq special 
clauses were added on November 2, 1943, that 

“any Court trying offences for contravention of the orders may direct that any stocks of 
the articley in respect of which the Court is satidied that am offence has been committed 
shall be forfeited to His Majesty.” 


1 [1938) AD. 348. 
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The Bombay Retail Trade Control and Ligensing Order, 1942, issued on July 29, 
1942, and the Essential Articles Restricted isityn Order, 1943, issued on Janu- 
ary 19, 1943, contained no clause enabling an order of forfeiture being made by Courts. 
But both these Orders were amended, the first one by inserting cl. 7A on April 30, 
1943, and the second one by ingerting a new cle4A, on September 27, 1943, providing 
that any Court trying an offence for the contravention of certain provisions of those 
Orders may direct that any stocks of foodgrains or essential articles, as the case may 
be, together with packages and coverings thereof, in respect of which the Court is 
satisfied that the offence has been committed, shall be forfeited to His Majesty. It 
is, therefore, clear that in evary cast where the authorities issuing the Orders desired 
that the Courts may order confiscation of the property made a special provision: to 
that effect in the Orders issued subsequent to the amendment of sub-r. (4) of r. 81 
of the Defence of India Rules ; and even in cases where the Order itself was issued 
‘prior to the amendment, spetial clauses were added by various amendments to those 
Orders enabling the Courts to make such an order. But the Non-Ferrous Metals 
Control Order of 1942 has not been amended. » The inference, therefore, clearly is that 
ft was not the intention of the authorities issuing the Order that any order should be 
passed for the forfeiture of metals in respect of which the Court was satisfied that 
an offence bad been committed. The general powers contained in s. 517 of the Crimi- 
nal Procedure Code regarding confiscation of property must, therefore, be deemed 
to be gnodified in respect of offences made punishable under eub-r. (4) of r. 81 of the 
Defence of India Rules, and an- order of confiscation can be passed only where an 
Order issued under that rule so directs. Such a result was within the contemplation of 
the Legislature when it enacted s. 3 of the Defence ọf India Act which provides that 

“ Any rule made under section 2, and any order made under any such rule, shall have 
effect notwithstanding anything inconsistent therewith contained in any enactment other than 
this Act or any instrument having effect by virtue of any enactment other than this Act.” 
‘With respect, I am in agreement with the view expressed by N. J. Wadia and Weston 
JJ. in Emperor v. Purshottam Devji, wherein they observed as follows (p. 454) : 

“But the language of r. 81(4), which providesethsat confiscation may be directed only 
where the order contravened provides for such confiscation, seems clearly to imply that con- 
‘fiscation cannot be ordered it any other case, and by implication it prevents the application 
of s. 517 of the Code of Criminal Procedure to offences falling under r. 81(4) of the Defence 
of India Rules. Where 2 statute specifies a particular mode of enforcing a new obligation 
created by it, such obligation can as a general rule be enforced in no other manner than that 
provided by, the statute. The wider power of confiscation conferred by s. 517 of the Code of 
Criminal Procedure must be regarded as infpliedly limited by r. 81(4) of the Defence of India 
Rules.” 

I am, therefore, of opinion that r. 81(4) of the Defence of India Rules is intra vires 
of s. 2 of the Act, and the conviction of the applicant is, therefore, correct. But 
I hold that the order of confiscation passed by tHe learned Magistrate cannot be up- 
held and must, therefore, be set ‘aside. “1, therefore, agree with the order proposed 
‘by my learned brother. . 


e 
. . a Order accordingly. 


1 (1943) 46 Bom L. R. 449, 
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Before Mr. Justice Divatia and Mr. Justice Lokur. ' ; 
‘EMPEROR 


; v. . 
N NAMDEO MARGOO KAIKADI.* 


Indian Evidence Act (I of 1872), Sec. 27—Statement by accused i custody of police—Dis- 
covery of fact—Admissibility of statement into idence. 

Section 27 of the Indian Evidence Act, 1872, makes*even an incriminating statement . 
made by an accused person in the custody of a police-officer admissible, provided (1) it 
has led to the discovery of a fact, that is to say a fact relevant to the inquiry, and (2) 
it distinctly relates to the fact thereby discovered, The section allows only so much of the 
information, whether it is incriminating or not, as leads “directly and immediately. to the 
discovery of the faet. ` 

`A statement to the police by the accused in custody saying: “I-put a bomb in R's 
office ; I will show it to you”, which puts the’ police in motion and results in finding the 
bonib at the place. indicated, is admissible in evidence under & 27 to show that he had’ 


- kept the bomb in R’s office. 
Queten-Empress v. Nana, Shivabhai v. Emperor, Sukhen v. The Crown, Emperor v. 
-Ganu Chandra,‘ and Emperor`y. Bhikka Gober, referred to. 


THE accused sixteen in number were tried for .the offence of rioting and other 
offences by the Sesaiona Judge of Sholapur who acquitted nine of them, convicted the 
remaining seven and sentenced them to varying terms of imprisonment. 

During investigation by the police accused No. 1, who was in custody of the ‘police, 
made a statement : “I put a bemb in Rajkotwala’s office, I will show it to you.” tHe 
then took the Police Sub-Inspector and the panchas and “took out the bomb from 
underneath the cotton” lying on a table there. The above statement was used as 
evidence against the accused as showing that he had placed the bomb on the table. 

The convicted’ accused appealed to*the High Court. ` ~ 

At.the hearing an objection was raised that the statement “I put a bomb in Mr. 
ee A ee ee 
under s. 27 of the Indian Evidence Act, 1872. 


N. C. Skak, for the appellants. - 

B. G. Rao, Government Pleader, for the Crown. - 

LOKUR J. E N E wee Gt E E T E tae TRA 
Judge of-Sholapur with the aid of assessors for criminal conspiracy to do certain acta 
with intent to impair the efficiency or impede the working of factories, if necessary 
by use of bombs, for committing aeriot, in pursuance of that conspiracy, in the ring- 
frame department of the mills of the Sholapur Spinning & Weaving Co., commonly 
known as Old Mills, gome of them carrying bombs with them and for causing, in the 
course of the rio®, injuries tg several persons. 

The assessors were of opinion that all the a¢cusetl werd not guilty and the learned 
Judge accepted their opinion as regards accused Noa 7 to 12 and 14, 15 and 16 and 
acquitted them, ee E er eee aan vane 
offences and passed different senténces on them. 


* Decided, March 29, 1944. Criminal Ap- 3 (1929) I. L. R. 10 Lah. 283, F.B. 
peat No. 472 of 1943 against convictions and 4 a is Bene R 


45 Bom. L. R. 884. 
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The prosecution relied ypon incideńts whioh took on three different days. On 
September 24, 1942, there was a meeting in Sathe’s Oo ae 
at Chouda Kaman on September 26 and the conspiracy is said to have been hatched 
at these meetings. Thereafter in pursuance of that conspiracy rioting is said to have 
taken place in the Old Mills onsSeptember 27, 1942. The learned Sessions Judge has, 
after discussing the evidence, come ‘to the conclusion that the holding of the meeting 
in Sathe’a Chawl on September 24, 1942, is not relevant, and as those who were 
present at that meeting are being separately prosecuted, he declined to express any 
opinion as to whether any conspiracy was hatched at that meeting. As regards the 
meeting which is said to hav been held at Chouda Kaman on September 26, 1942, 
it is not alleged that the appellants took part in that meeting. Hence all the evidence 
adduced on behalf of the prosecution regarding the meetings in Sathe’s Chawl and 
at the Chouda Kaman is irrelevant ¢o far as the appellants are concerned. 
Similarly the learned Judge has disbelieved the evidence of Pandurang Shelke, who 
is really an accomplice and waa examined to prove the details of the conspiracy and 
the steps taken by the conspirators to carry out their plans. He says in effect that 
he was entrusted with the work of distributing congress- bulletins, that he agreed to 
do 30 on payment of wages, and that he received the wages but destroyed the bulletins 
instead of distributing them. He also deseribea how the conspirators collected several 
* men anc thought-of creating a disturbance and attempting to stop the working of 
mills às it had been done in other places. He also describes in detail the meetings 
at Sathe’s Chawl and at the Chouda Kaman and how the different accused persons 
joined the other conspirators. He says that accused No. 9, who has been acquitted, 
carrie® with him a bag containing six bombe and ¢howed them to the conspirators. 
That bag is said to have been subsequently given to accused No. 6 on the day of the 
riot. He then describes how the accused went to the Old Mills and how the riot was 
started. Thus, if he is believed, all the accused were involved both in the criminal 
conspiracy and in the riot which took place on September 27. But the learned Judge 
has very rightly described Pandurang Shelke as,being not only an accomplice but on 
his own showing a liar and a cheat. In another place in his judgment he says that 
Pandurang Shelke ia a worthless witness and a disreputable character and that the 
evidence of such a witness is totally worthless. He has, therefore, come to the conelu- 
sion that there is no evidence of any complicity of the accused in any conspiracy 
before September 27. We are, therefore, concerned in this appeal only with the 
incidents which took place on the morning of September 27. 

-On that day at about 8 or 8-30 a.m. several persons including the accused entered 
the mills. Witness Maruti, who was in charge of the motor which was being worked 
for driving some of the machines in the ring frame department, says that he saw 
eight or nine persons coming up*the fire-escape and that accused Nos. 6, 7 anc 8 
went to him and asked him to stop the*motor as one of the belts had got entangled 
in the shafting in that department. Believing their story, Marutj turned off the motor. 
Thereafter those three accused and their companions inté the ring frame 
Cepartment throwing stones and Bobbins, shouting “ Gandhijiki Jai” and calling upon 
the workers to go on strike, One of the stones hit the witness Subrao and caused him 
an injury. Those who were working in the ring frame department, including jobber 
Sayyad Hussen, Subrao and Shidram, chased the Tioters and eucteeded in arresting 
five of them, viz. accused Nos. 1 to 5. Sayyad Hussen then sent the five accused 
to the office of the Spmning Master Rajkotwalla on the ground floor and proceeded 
to pursue the other rioters. He then þappened to see accused No. 6 running down- 
stairs and entering the carding department with a bag in his hand. Accused No. 6, 
on entering the carding department, stopped near a window, on the sill of which 
witness Huchappa, who was working in that,department, had kept his tiffin box. It 
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is alleged that accuse No. 6 atbomb by the side of the box and left by a 
different door. Sayyad Hussen Who had seen accused No. 6 entering in that depart- 
ment suspected that he would get out by the other door and so kept a watch on him. 
As soon as accused No. 6 came out, he caught hold of him and took him to the Spin- 
ning Master's office. The Police Suft Inspector whoehad been informed of the riot 
arrived there. Accused Nos. 1 to 6 who had been taken into the Spinning Masters 
room were brought out and made to stand outside the door. When they were inside 
the room, it appears that accused No. 1, who had a bomb in his possession, managed 
- to conceal it under a pile of sample cotton on a marble table standing near one of the 
walls. As soon as the Sub-Inspector arrived, he Tecordéd the complaint of the jobber 
Sayyad Hussen and proceeded to the bcene of the riot to make a panchnama. He 
found that bobbins and stones lay scattered there and drew up a panchnama about 
them. In the meantime Huchappa, who was working in, the carding department, went 
to the window where he had kept his tiffin box and found the bomb. He did not 
know that it was a bomb and innocently picked it up and asked another worker 
Sakharam what that ball was. Sakhatam also could not tell him what it was and 
Huchappa carelesaly threw it away. As soon as it fell on the ground it exploded, 
causing him injuries, breaking the window and damaging one of the machines. 
The jobber Jainoddin was present there and he took Huchappa to the mill dispensary. 
At the time of the explosion the Police Sub-Inspector and the Deputy Superintendent 
of Police Mr. Bayliss, who had arrived by that time, were in the ring department 
engaged in drawing up a panchnama. On hearing the explosion they rushed to the 
ground floor and Jainoddin told them what had happened and his statement was 
immediately recorded. Maruti identified accused No. 6 as one of the three man who 
had asked him to stop the motor. The six accysed who had been arrested were then 
taken to the Police Club: Theré accused No. 1 told the Sub-Inspector and the Deputy 
Superintendent of Police that be bad kept a bomb in the Spinning Master’s office and 
offered to point it out. He was taken to the mills in the evening and in the presence 
of the police and panchas he pointed, out the pile of cotton on the table, under which 
he had concealed a bomb. Mr. Bayliss cautiously made a search and found the 
bomb there. A panchnama was drawn up and the bomb was removed to safety. On 
the next day accused No. 4 stated that he knew the place where accused No. 9 had 
concealed some bombs. He took the police and panchas to a field near the railway 
bridge at Chouda Kaman and pointed out a freshly dug hole under a' tree. Three 
bombe were found there apd were taken charge of by the Deputy Superintendent of 
Police. Thereafter accused No. 6 offered to’ point out a place near Sathe’s Chawl 
where the conspirators had partaken of some eatables. The police and the panchas 
accompanied him and at the place pointed out by him several pieces:of greasy paper, 
which had apparently contained swreetmeats, were found lying about. A panchnama 
was drawn up. Some more accused personus,were arrested thereafter, and on October 
19, 1942, accused No. 13, who was abaconding till then, was traced and arrested. He 
told the police angi pahchas that he had placed a bomb in the C Mill in the compound 
of the Old Mills on the da? of the riot and took ¢hem to the terrace of that mill. 
There he pointed out a gunny bag lying in a corner from which a bomb was recovered 
by the Deputy Superintendent of Police in the presence of panchas. On the next day 
an identification parade was hel at which Sayyad Hussen and Subrao picked out 
accused No, 13 as being one of the rioters, Investigation went on and the remaining 
accused were arrested as they were found. The bombe which had been recovered 
were sent to the Assistant Inspector of Explosives and he found that they were 
charged with red sulphide of arsenic and potassium chlorate and contained gramo- 
phone needles, glass pieces, etc. In his opinion they were capable of endangering 
human life and causing serious damage to. property. After the completion of the 
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investigation sixteen accused persons were seat up fop trial and the seven 
stand convicted of various offences. All the appellan convicted under r. 35(1) (d) 
of the Defence of India Rules of rioting and of causing simple hurt. Accused Nos. 
1, 4, 6 and 13 are convicted also under s. 4(a) of the Explosive Substances Act and 
accused Nos. 1, 6 and 13 undeg s. 4(b) of that Act. Accused No. 6 is further con- 
victed under æ. 324 and 435 of the Indian Penal Code since Huchappa was injured 
by the bomb which he had placed near his tiffin box. 

Ariane ed Leas ack aiana Gen ot ha iad ane cones near. dhe 
conspiracy, rioting or possession ang use of bombs. . 
¢ There is no reliable direct evidence about any criminal conspiracy among the appel- 
lante. The evidence of Pandurang Shelke who gave a detailed account of the conspir- 
acy is not corroborated and he has been disbelieved. The learned Seasiong Judge has 
definitely come to the conclusion thAt there is no evidence against any of the appel- 
lants to show their complicity in any conspiracy before September 27. Yet on the 
first issue framed by him as to whether the accused conspired together in September, 
1942, to do illegal acts, to wit, to impair the efficiency, impede the working of, and to 
cause damage to certain factories, to wit, the mills in Sholapur, he has recorded a 
finding in the affirmative. That finding is evidently based on the inference drawn 
from the incidents which took place on*September 27, and we think that on the 
evidence such an inference is justifiable. There is sufficient evidence against each of 
the seven appellants, to prove that they were present among the rioters in the ring 
frame department in the Old Mills on the morning of September 27, 1942, when the 
riot took place. 

There is no doubt that accused Nos. 1 to 5 were among the rioters and were appre- 
hended when they were throwing stones and bobbins at the workers, shouting Gandhijiki 
Jai and calling upon the workers to go on strike. This is proved by the evidence of 
jobber Sayyad Hussen, Subrao and Shidram. Sayyad Hussen says that at about 8-30 
or 8-40 am. twelve or thirteen people came into the ring frame department through 
the window just below Maruti’s motor, and started throwing bamboo bobbins and 
' stones at thea workers, shouting slogans and asking the workers to strike and stop 
the mills. He says that they created a disturbance generally and with the help 
of four or five workers he managed to catch hold of five of the rioters, accused 
Nos. 1 to 5. Among those who helped him were Subrao, Mahamad, Shidram, Sukhur 
and Kasim. Subrao and Shidram, who have been etamined, fully corroborate 
him. He swears that he saw accused No. 6 entering the door of the carding 
department and thought that he would come out by thè other door and so he waited. 
Accused No. 6 was then carrying a bag (article No. 11). Huchappa, who was work- 
ing in the carding department, saw accused No. 6 enter the room and go to the 
window where he had placed his tiffin box. Accused No. 6 thereafter went out by an- 
other door and was caught by Sayyad Husen, Huchappa further says that he then 
went to get some pan from his box and saw an iron sphere, like a cricket ball. He 
showed it to Sakharam who was working there, and as too could not tell 
him what it was, be threw it doWn and it exploded caused him several injuries. 
He screamed out and jobber Jaiaoddin ran to his help. His story is borne out by the 
evidence of Sakharam and Jainoddin in all its details He was immediately sent to 
the Mill dispensary and subsequently removed td the Government hospital. The 
certificates issued by the two medical officers show that he had several injuries all 
over the body caused by the explosion. 

_ Maruti states that at about 9 am. jhat morning three men went to him when he 
was working the motor’in the mill and asked him to stop the motor on a false re- 
presentation that the belt had got entangled in the shafting. Out of those three he 
identified’ accused No. 6 and subsequently, when he went to the Spinning Master’s 
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office and found accused Nos. | to 6 detained there, he immediately pointed out that 
it was accused No. 6 who had him to stop the motor. His evidence is borne 
out by Sabrao. Thus, although accused No, 6 was not one of the first frve who were 
chased and arrested in the ring frame department, yet he was among the first three 
who went to stop the motor, was notked going into the carding department when the 
rioters were pursued and was arrested as soon as he issued out of that department. 
He had ample opportunities to place a bomb on or near Huchappa’s tiffin box. No 
one else had gone there and the bomb was found shortly after accused No. 6 left that 
_ department. 

_ As against accused No. EPEE P E EEE N ETE wane 
the ‘same’ evening that he had placed a bomb in Rajkotwalla’s office, taking the police 
and the panchas there and pointing out the pile of.cotton on the table under which 
a bomb was found concealed. This is proved by*the evidence of the panch, the Police 
Sub-Inspector and the Deputy Superintendent of Police’ Mr. Bayliss. The statement 
made by accused No. 1 which led to the diecovery of the bomb was not incorporated 
in the panchnama by reason ofi a certain circular said to have been issued by the 
District Superintendent of Police. But what he said is deposed to by both the Police 
Sub-Inspector and the panch. According to the Sub-Inspector accused No. 1 said in 
the presence of panchas that he would show them where he had put a bomb in Raj- 
kotwalla’s office. According to the panch Mahadeo (exhibit 60) he said :— , 

“I put a bomb in Rajkotwalla’s office ; I will show it to you.” ` 

Mr. Shah for the appellants contends that only the last sentence, “I will show it 
io you” is admissible in evidence under a. 27 of the Indian Evidence Act and pot the 
preceding sentence, “ I put the Homb in Rajkotwalla’s office,” since it is a confessional 
statement made by the accused when in the custody of the police. Section 27 of the 
Indian Evidence Act provides :— 
awhea theta enoa to ae dison ant ometi pf Gntormatich weaved “tras 
a person accused of any offence, in the custody of a police officer, so much of such informa- 
tion, whether it amounts to a confession or not, as relates distinctly to the fact thereby dis- 
„covered, may be proved.” 

This clearly makes even an incriminating statement made by an accused person in 
the custody of a police-officer admissible provided (1) it has led to the discovery of 
a fact, that is to say a fact relevant to the inquiry, and (2) it distinctly relates to the 
fact thereby discovered. {Here the fact discovered is not mierely the presence of the 
bomb in Rajkotwalla’s offige, but the fact that accused No. 1 had placed it there, and 
that statement distinctly relat@s to the discovery made by the statement of the accus- 
ed. If such a statement is to be excluded merely because it is incriminating, s. 27 
would be superfluous. It lays down an exception to the rule that a confession made 
by an accused person whilst he is in police custody must be excluded from evidence 
and permits the admission of such a confession where if leads to the discovery of a 
relevant fact and is distinctly related to the fact discovered. 

Mr. Shah relied upon the decisions of this Court in Emperor v. Gams Chandra: 
and Emperor v. Bhikha GoBer.2 . In the former cast Beaumont C. J. observed >— 

“ Where the accused gives information to the police insa form which divides such informa- 
tion into several parts, the part admissible under e. 27 can be easily separated. But, where 
the accused .gives his information iw the form of a compound statement, the Judge must, 
before he records it as evidence or leaves it to the jury, divide the sentence into what are 
really its component parte and only admit that part which has led to the discwery of the 
particular fact.” ` 
This is exactly what s. 27 lays ‘down. It would indeed be, unreasonable to suggest ' 
that a statement which would be inadmissible uncer 8 27, if it were placed in a 
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separate sentence, would be admissible if it, were amalgamated with some other ad- 
missible statement. The protection given by sa. 24 # 26 of the Indian Evidence Act 
should not be dependent on the ingenuity of a policMofficer or the folly of the prisoner 
in composing the sentence which conveys the information leading to the discovery. 
But at the same time the statement should notebe so garbled as to make it altogether 
innocuous to the prisoner and remove it entirely from the nature of an incriminating 
staternent. In Ganu Chandra’s case, where the accused stated to the police, “I will 
produce the ahare which I received in such and such a dacoity”, the statement was 
capable of being divided into four parts (1) am admission that there was a dacoity, 
‘2) an acmission that the actused took part in it, (3) an admission that he got part 
of the property, and (4) a statement as to where the property was. ‘The first three 
parts were held not admissible in evidence, having regard to s. 25 of the Indian Evi- 
dence Act, but the fourth part was, held admissible under s 27. In taking this view 
the learned Chief Justice followed the principle laid Gown by a full bench of this 
Court in the leading case of Queen-Empress v. Nana. There the accused was charged 
under s 411 of the Indian Penal Code witl receiving stolen property and his state- 
ment to the police, “ Yes, I have kept it ; I will point it out; I have buried ıt in the 
fields ”, was held to be admissible, on the ground that it set the police ın motion and 
led to the discovery of the stolen property. The teat laid down by Sargent C. J. 
in that case was “what is the information given by the accused which set the police 
in mtion and led to the discovery of the property?” Usually it is the statement by 
the accused that he has hidden in some place some object connected with the crime. 
Hence though the statement in that case consisted of three different sentertces and the 
first of them “I have kept it” was incriminating, all the three sentences were admit- 
ted in evidence. In the case of Emperor v. Bhikha Gober, the panchnama recited 
that the accused who was in police’custody had stated to the panchas that he had 
corhmitted the murder of the deceased and had removed her ornaments and he pointed 
out the place where the ornaments were found. Beaumont C. J. observed (at p. 888) 
that a statement that the accused had committed a murder would not fall under 
s. 27 of the Indian Evidence Act, becauge it was not a statement required to lead up to 
the production of the property and that it was quite enough to say that he would show 
the property which belonged to the deceased It does not appear that in that case 
the accused had stated that he had placed the property of the deceased at the place 
which he offered to point out; otherwise that also would have been admissible as it 
distinctly related to the fact discovered. All that the learned Chief Justice meant to 
lay down 18 that even where the admfssible portion af a*confession of the accused in 
-the custody of a police-officer is so mixed up with the inadmissible portion that the 
two cannot be separated without modifying the language in which the confession was 
made yet it is the duty of the Court to split up the statement into such portions anc 
admit only that which led to the discqyery of the relevant fact and distinctly relates 
to such fact. 

In Sukhan v The Crown,? decided by a full bench of seven Judges, a statement ' 
by the accused, who was charged with the murder of a®boy, that'he had removed the 
karas (wristlets) from the boy, pushed him into a well and pledged the karas with one 
Allah Din,.was held inadmissible except that part of it which related to the pledge of 

_ the ornaments which were subeequently recovered from the pledgee Allah Din. Shadi 
Lal C. J. observed (p; 299) :— 

“A man may remove the ornaments from the boy, but he may not give them to Allah 
Din. The removal is not the proximate cause of the ornaments being found in the posses- 
sion of Allah Din. Some other act must take place after the karas have been removed from 
-the boy and before they come into the custody of Allah Din. That intervening act 18 the 
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pledging of the ornaments by the prisoner qvith the latter, and it is only this statement in. 
“consequence of which the discover\\ was made.” 

If Mr. Shah’s argument is accebted, the only statement admissible would be, “ You 
will find the karas with Allah Din,” but not the statement “I have pledged the karas 
with Allah Din ”, as that would be an éncriminating statement. This would be too nar- 
row a construction to be placed on the language of s. 27 of the Indian Evidence Act. 

Mr. Shah further pointed out that in Pakala Nerayana Swami v, The King- 
Emperor, their Lordships of the Privy Council have stated that the words of s. 162. 
of the Code of Criminal Procedure exclude any confession made to any police-officer 
in the course of investigation whether discovery fs ma&e or not and have suggested 
the possibility that that section pro tanto repeals the provisions of s. 27 of the Indiam 
Evidence Act, though their Lordahipa left that question open. Subsequently there 
has been a divergence of opmion among the different High Courts, But this High 
Court held in Emperor v. Biram, Sardar? that the law as to the admission of evidence 
under s. 27 of the Indian Evidence Act has not been altered by anything which their 
Lordships of the Privy Council have said in Pakala Narayana Swami v. The King- 
Emperor. The conflict has now been set at rest by the amendment of s. 162 of the 
Code of Criminal Procedure by Act XV of 1941, which has added the words “ or to 
affect the provisions of s. 27 of that Act” tp sub-s. (2) of that section. This leaves 
s. 27 of the Indian Evidence Act unaffected by the provisions of s. 162 of the Code 
of Criminal Procedure and the decision of the full bench in Queen-Empresy v. Nane 
is still good law and binding on us. In that case the statement of the accused that 
he hac busied the property, though incriminating, was held admissible. There Sar- 
gent C. J. observed (p. 264):— . 

‘It set the police in motion, the immediate consequence being that the police asked the 
accused to show them the spot, and accompanied him there; but such a proceeding on the 
part of the police was with the view to the discovery of the property, and was the natural 
consequence of the information they had received from him, and so connected it with the 
final result, viz., the discovery of the property as a cause causans.” 

This test was adopted in Shivabhay v. Emperor, and a statement made by the 
accused in the custody of the police to the effect that he had burnt the clothes of the 
deceased and would point out where he had done so was held admissible in evidence 
under 8. 27 of the Indian Evidence Act on the discovery of the burnt clothes in the 
place pointed out. 

Though some of the decided cases have gone much further, after examining almost 
all the cases on the point, we find that the consensus of judicial opinion is that s. 27 
allows only so much of the information, whether it is incriminating or not, as leads 
directly and immediately to the discovery of the fact. 

Applying this test ‘to the statement of the accused that he had kept a bomb in Raj- 
kotwalla’s office, if the immediate consequence of that statement was that the police: 
were cet in motion and asked him to show tH spot and accompanied him there, the 
_ Statement would be acrpiasible if the bomb was found at that place. Without making 
such incriminating statement, þe might still have said “ I have seen a bomb in Rajkot- 
walla’s office and I will show it to you ”. But that is not what he said, and an imagi- 
nary statement cannot be substituted for what he actually said and what set the police: 
in motion. We, therefore, hold that the statement of accused No. 1 that he had kept 
a bomb in Rajkotwalla’s office is admissible in evidence under 8 27 of the Indian 
Evidence Act. : 

Although no one actually saw accused No. 6 placing a bomb near Huchappa’s tiffin 
box in the carding department, the circumstanges clearly show that he alone must 
1 (1999) L. R 66 66 SOOM I a 
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have done so. He was,seen rushing downstairs when the rioters were chased and 
entering the carding department with a bag in his He went near the window 
as deposed to by Huchappa and Sakharam and thus had an opportunity of placing 
the bomb in the window. He immediately went out by a different door and was 
arrested. Shortly afterwards Huchappa went tò the window and found the bomb. It 
was not there when he had placed-his tiffin box only a short while previously. This, 
combined with the fact that other bombs were placed by the riotere, does clearly lead 
to the inference that accused No. 6 must have carried a bomb with him in his bag 
and placed it near Hu ’s tiffin box. The learned Sessions Judge says that 
accused Noa, 1 and 6 did place the bombs there with the deliberate and malicious 
intention of causing an explosion, but they were concealed there by accused Nos. i 
and 6 in order that they might get rid of them before the arrival of the police. Yet 
they must have known that{ if the bombe accidentally dropped down or were mis- 
handled by any ‘one, they were likely to explode and cause damage to person and 
property. In fact Huchappa did pick up the bomb and not knowing what it 
was he threw it’on the ground and was injured. Accused No. 6 was directly res 
ponstble for that injury, although he may not have meant it. He is, therefore, rightly 
convicted also under ss. 324 and 435, Indian Penal Code. 

As against accused No. 4 there is the additional evidence that he pointed out a 
place under the railway bridge near the Chouda Kaman where three bombs were 
recovered. But in giving information regarding those bombe he did not admit that 
be had anything to do with them. He said to the police and the panchas that he 
would show them the place where accused No. 9 had put the bombs. That statement 
is clearly admissible in evidence, but it does not prove his complicity either in the 
manufacture or in the posession of the bombe. He may have been an innocent 
spectator when accused No. 9 put the bombs there and may have given the informa- 
tion to the police. It does not show that he was in conspiracy with accused No. 9, 
but it appears that the learned Sessions Judge has thought this evidence sufficient to 
find accused No. 4 guilty under s, 4(a) pf the Explosive Substances Act. That clause 
provides punishment for any person who “unlawfully and maliciously does any act 
with intent to cause by an explosive substance, or conspires to cause by an explosive 
substance, an explosion in British India’ of a nature likely to endanger life or to cause 
serious injury to property”. There is no other evidence to prove that accused No. 4 
did any act with such an intent or conspired to cause an explosion by an explosive 
substance. His admission before the police, taken at its best, would only show that 
he was aware of the place where accused No. 9 had concealed bombs, and as it does 
not necessarily lead to the conclusion that he had a hand in the concealment of the 
bombe there, his conviction under s. 4(a) of the Explosive Substances Act cannot stand. 

As against accused No. 13 there is sufficient evidence to prove that he was present 
among the rioters and took part in it, But made good his escape after concealing the 
bomb in a bag on the terraced of the C Mill. On that mornipg the police constable 
Ismail was on duty in plain clothes. He says that whe he and Bhagwansing were 
talking, some ten or twelve people from the settlement moved into the open space 
in front of the gate of the Old Mill and among them were accused Nos. 6, 10, 12 and 
13. Accused No. 9 gave a bag to ‘accused No, 6 and all of them went towards the 
mill chawl through a small gate. Thus ahortly before the offence accused No. 13 
was found in the company of accused No. 6 and along with the other rioters he went 
into the Old Mills. Thereafter when the rioters were chased accused No. 13 could 
not be arrested. He abaconded immediately thereafter and could not be traced for 
several days. When He was arrested on October 19, 1942, he stated that he had 
placed a bomb on the terrace of the C Mills on the day of the riot and offered to 
point it out. That statement is, for the reasons already given, admissible in evidence 
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under s. 27 of the Indian Evi Act. He took the Deputy Superintendent of Police 
and the panchas and pointed out, the place on the terrace of the mill where a bomb 
was discovered. It is obvious that accused No. 13 must have placed the bomb there 
and he hac no opportunity to do so except on the day on which the riot took place, 
as he had gone into the mulls that day and remained in hiding since that day until 
the date of his arrest. Both Subrao and Sayyad Hussen who were present at the not 
identified accused No. 13 at an identification parade as having been present at the 
riot and taken part in it. It is thus satisfactorily established that accused No 13 was 
also among the rioters on that day 

The fact that as many as twelve or thirteen Ten suddenly rushed into the mull, 
as the police head constable Ismail says, and soon afterwards three of them asked 
Maruti to stop the motor on a false pretext and then created a disturbance by throw- 
ing stones and bobbins in order to stop the workérs from doing their work, combined 
with the fact that some of them carried bombs, shows that they must have conspired 
to bring about a ceadlock in the working of the mill. They shouted slogans and asked 
the workers to go on strike. Perhaps they intended to scare them away by exploding 
the bombs, but before they could do further mischief they were chased and at last 
six of them were arrested. It can safely be inferred from this that they had entered 
into a criminal conspiracy and had. the cofmmon object of impeding the working of 
the factory. Thus they were members of an unlawful assembly with a common object, 
and under s 149, Indian Penal Code, each one of them was responsible for all the 
acts which, were done in furtherance of that common object. As they committed the 
riot with the common intent to impede the working of the factory, they are rightly 
convicted ‘under r. 35(1) (d) of the Defence of India Rules. 

One of the stones thrown by the rioters injured Subrao and Shidram also was hit by 
a bobbin. Simple hurt was, therefore, caused to them by acts done in pursuance of 
the common object of the rioters. Everyone of the appellants is, therefore, guilty 
under s 323 read with s. 149, Indian Penal Code But accused No. 6 caused injury 
to Huchappa by means of the bomb which he,had left near his tiffin box and is, there- 
fore, convicted not merely under s 323 but under ss. 324 and 435, Indian Penal Code. 
Although all the accused are guilty of noting, accused Nos. 1, 6 and 13 were armed 
with bombs and have been rightly convicted under s. 148 Accused Nos. 1, & and 13 
were found in possession of bombs and have been convicted uncer s. 4(a) and (b) 
of the Explosive Substances Act, but, as already stated, accused No 4’s conviction 
under s. 4(a@) of the Explosive Substances Act cannot stand 

It was pointed out that although the other accused may be etrangers to the mill, 
accused Nos. 5 and 6 were employees of the mill and their presence in the mill at the 
time of the riot was not unnatural. But ag stated by Sayyad. Hussen accused No. 6 
who was serving in the mill had lef& the work som days before and accused No. 5 
was working on the night shift and had no r@ason to be present in the morning when 
the riot took place. Hence we confirm the convigtion of all the appellants under the 
various sections efcept the eyviceen of accused No. 3 under s. 4(a) of the Explosive 
Substances Act. 

As regards the sentence the learned Sessions Judge! has rightly made a distinction 
between the different accused. The effect of the aggregate sentence passed by him 
against accused No. 6 18 ngorous imprisonment for twelve years, against accused Nos. 
1 and 13 for ten years, accused Nos. 2, 3 and 5 for nine years and accused No. 4 
for five yeara. We think that the sentence of seven years’ rigorous imprisonment for 
the offence under r. 35(1) (d) of the Defence ef India Rules is rather excessive and 
we reduce it to five years in the case of each of the accused and we direct that the vari- 
ous sentences passed on them should run concurrently. We set aside the conviction 
of accused No. 4 and the sentence passed on him under s. 4(a) of the Explosive 
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Substances Act. 

The result is that the “aggregate sentence ase of accused Nos. 1, 6 and 13 comes 
to seven years, that on accused Nos. 2, 3 and 5% five years and that on accused 
No. 4 to three years. The convictions of the appellants and the sentences passed on 
them are confirmed with these, modifications. e 


e 


: Order accordingly. 





Before Mi, Justige Divatia and Mr. Justice Lokur. 


EMPEROR 
v. 
KESHAVLAL BRIBHUVANDAS PANCHAL." 


Criminal Procedure Code (Act Vi of 1898), Secs. 233, 234, 235, 236, 239, 537—Joint trial— 


Jotnder of charges—Offences of the same kind—Offences committed in course of same 
transaction—Trial void—Defect whether capable of being cured as irregularity —Explosive 
Substances Act (VI%of 1908), Secs. 3, 4(a) (b), 6 

The accused manufactured in hig iron foundry at the instance of another cast 
iron containers and screw caps, which were used by other persons for making bombs One 
of such bombs was thrown at a police chowkey and exploded causing injury to a police 
@onstable. The other two were armed at other-police chowkies on different dates but 
failed to explode. The accused was, on these facts, tried at one trial for three offences 
under s. 6 read with æ. 3 and 4 (a) cf the Explosive Substances Act, 1908,-and was also 
gharged in the alternative with an offence under a 4(5) of the Act. The trial proceeded 
on these charges, witnesses were examined, and arguments on both sides were heard. 
Then, on the application of the prosecution, the first, charge was dropped as contravening 
the provisions of sa. 234(1) of the Criminal Procedure Code, 1898, and opinions of as- 
sessors were taken only as regards the charge under s. 4(b). The trial Judge convicted 
and sentenced the accused on the second charge. The accused appealed :— 

Held, (1) that the dropping ‘of the first charge was not warranted, inasmuch as the 
trial having proceeded on an impropef charge framed in contravention of the mandatory 
provisions of the Criminal Procedure Code, could not be rendered legal by a subsequent 
amendment of the charge at a late stage ; 

Manavala Chetty v. Emperor and Fitsmaurice v. Emperor, relied on; 

(2) that the accused could not be tried at one trial for three offences under the first 
charge under s. 235(1) of the Code, because the offences were distinct offences and they 
could not be said to have been so connected together as to form one transaction nor 
could they be said to be one series of acts committed*by the same person ; 

(3) that the grouping of the offences was not permisible under s. 234(1) of the 
‘Code, since one of them in which the bomb exploded was punishable under s 3 and 
the other two ın which there, was no explosicg were punishable under s. 4(a) of the 
Explosive Substances Act , nor was ihe defect cured under s 234(2) because the offences 
were not of the same kind inasmuch as they were not ees with the same amount 
of pumahment under the same section of an Act, 

(4) that ss 234, 235, 236 and 239 are not mitiglly east but are capable of 
supplementing each other , 

Bat Gangadhar Tilak, n re’ and Emperor v. Sib Charan.: followed . 

(5) that the framing of the first charge was not saved by s` 235(Z) of the Code, for 
the throwing of the thread bombs on different occafions, possibly by different persons, was 
not so connected as to form one and the same transaction ; 

(6) that though ordinanly a series of acts may be said to be so connected together 
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as to form the same transacting when they are ao related tg one another in point of 
E E ee ee A 
nuous action, yet a mere purpose does not constitute a transaction nor is the 
mere existence of some general purpose or design sufficient to make all acts done with 
that object in view parts of the sameetransaction : 

Shapurft Sorabji v. Emperor! and Emperor v., Romchandra Rengo,? followed ; Š 
(7) that even assuming that the accused made the bomb shella and screw caps for 
enabling another person to get them converted into bombe and thrown in different places 
on different days, those acts could not be regarded so connected as to form one trans- 
action, especially because it was possible that thpse bqmba were thrown by different 
persons not connected with each other; ° 

(8) that the charge framed in contravention of the mandatory! provisions of s8. 233, 
234, 285, 236 and 239 of the Criminal Procedure Code was illegal, and though no failure 
of justice might have been thereby occasioned, the defect was not one which could be 
condoned under a. 537 of the Code: 

N. A. Subrahmania Iyer vy. King-Emperor,s Emperor v. Raman Lali, and Emperor vV. 
Krisknayi Dange’, referred to. . . 


MISJOINDER of charges. ' . 

Charges under æ. 3, 4(a) and 6 and s. 4(b) of the Explosive Substances Act, 1908. 
Keshavlal (accused No. 1), who was the proprietor of an iron foundry at Ahmeda- 
bad, manufactured at his factory bomb shells, i.e. cast-iron containers and screw 
‘caps in execution of an order from Ishwarlal (accused No. 2). The manufacfured. 
articles were delivered to accused No. 2. These shells were later converted mto bombs. 
One of those bombs was thrown at the Gheekanta Police Chowkey at Ahmedabad 
at 3.30 p. m, on December 1, 1942. It exploded and injured a police constable on 
duty. A second bomb was aimed at a window ip the Ellis Bridge Police Station at 
9-45 p. m. on November 6, 1942.° It broke the glass and landed on the verandah, but 
did not explode as the fuse went out. A third one was hurled at 9-30 p. m. on Novem- 
ber 23, 1942, at the Rangila Pole Police Chowkie. It fell on the road near the 
Chowkie, and did not explode as its fuge was put out in time. 

On these facts, accused Nos. 1 and 2 were tried by the Sessions Judge of Ahmeda- 
bad with the aid of assessors. The charge framed against the accused was: 

“T....charge you... that at the instance of and from the wooden patterns supplied by 
accused No. 2, you accused No. 1 prepared in October 1942 and early in November 1942 in- 
your iron foundry at Ahmedabad cast-iron bomb-shella of motor-horn bulb type and barret 
type and their ecrew-capa which shells you both knew or had reason to believe were to be 
used as containers of explosive’ sulstance with inteat by means thereof to cause unlawfully 
and maliciously explosives of a nature likely to endanger life or cause serious injury to pro- 
perty in British India, and by making and supplymg these containers (apparatus) which 
were adapted for causing or aiding in causing explosions with any explosive substance, you. 
intentionally aided and abetted the commission of offences under sa. 3 and 4(a) of the Ex- 
plosive Substances Act, which were committed at she Gheekanta Police Chowkey on 1-12-42, 
Ellis Bridge Police Chowkey on 6-11-42 and the Rangila Road Police Chowkey, on 23-1142 
from which scenes gf offênce bomb-shells articles 1, 17 and 16 manufactured and supplied 
by you were found and therefor® you both committed offenced under 3. & of the Explosive 
Substances Act read with ss. 3 and 4(a) of the said Act, and you accused No. 1, in the 
alternative, committed an offence under a, 4(b) of the sait Act by making the bomb-ahells 
with intent to enable any other persqn by means thefeof to endanger life or cause serious. 
injury to property in British India &c.” 

The trial of the two accused proceeded on the above charge, witnesses for the prose- 
cution were examined, statements of the accused were recorded, and arguments for 
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prosecution and defence were heard. At that stage tje prosecution applied for amend- 
ing the charge as follows : 

“The above accused have each been charged under's. 6 of the Explosive Substances Act 
read with ss, 3 and 4(a) of the Act in connection with offences at the Gheekanta Chowkey, 
Ellis Bridge Chowkey and Rangjla Pole Chowkef, and accused No. 1 has been alternately 
charged of offences under s, 4(b) also. 

As according to 51 Al. 544 it has been held that an alternative charge amounts to an 
_ additional charge to prevent any possible illegality I pray that the charge against accused 
No. 1 under a. 6 be dropped retaining only the charge under s. 4(b).” 

The trial Judge allowed tfe omission of the first charge. 

The. assessors were next asked to give their opinion. The opinion of the majority 
was that accused No. 1 was guilty of an offence under s. 4(b) of the Explosive Sub- 
stances Act : and two of the asseasers, out of four, found that accused No. 2 was not 
guilty. The Sessions Judge accepted the above opinion, convicted accused No. 1 of an 
offence under s. 4(b) of the Explosive Substances Act, and sentenced him to suffer 
Tigorous imprisonment for two years. Accubed No. 2 was acquitted and discharged. 

Accused No. 1 appealed to the High Court. 

M. P. Amin, with N. C. Skah, for the appellant. 

B. G. Rao, Government Pleader, for the Crown. 


Laxur J. The appellant and one Ishwarlal were tried by the Sessions Judge at 
‘Ahmedabad with the aid of assessors for offences punishable under the Explosive Sub- 
stances Act, “1908. Originally both the accused were charged under s. 6 read with æ. 
3 and 4(a) of the said Act and the appellant wag in the alternative charged under 
s. 4(b). It was alleged that, at the instance of accused No. 2 Ishwarlal and from the 
wooden patterns supplied by him, the appellant prepared in October, 1942, and early 
in November, 1942, in his iron foundry at Ahmedabad cast-iron bomb shells and 
their screw cape, knowing or having reason to believe that the shells would be used as 
containers of explosive substance and with intent by means thereof to cause unlawfully 
and maliciously explosions of a nature.likely $ endanger life or cause serious injury 
to property in British India, and by making and supplying those containers, which 
were adapted for causing or aiding in causing an explosion with an etplosive sub- 
stance, they intentionally aided and abetted the commission of offences punishable 
under sa. 3 and 4(a)' of the Act, which were committed at the Ghee Kanta Police 
Chowkey on December 1, 1942, at the Ellis Bridge Police Chowkey on November 6, 
1942, and at the Rangila Police Chowkey on November 22, 1942. The -alternative 
charge referred to the manufacture of bomb shells with intent to enable another’ by 
means thereof to endanger life or cause serious injury to property jn British India. 
‘After the evidence was recorded and the arguments on both sides were heard, the 
former charge was dropped as against the appellant. Three of the assessors found the 
appellant to be guilty and Ishwarlal te be not guilty. The learned Judge, agreeing 
with them, acquitted accused No. 2 Ishwarlal and convicted the appellant under 
8. 4 (b) of the Explosiva Substances Act, 1908, and gentenced htm to rigorous im- 
prisonment for two years. y 

In the months of November eand December, 1942, bombs were thrown in different 
places in Ahmedabad, and some of them resulted in explosions. Three of them were 
included in the charge. Of those the first one was the bomb thrown on the Ellis 
Bridge Police Chowkey on November 6, 1942. It broke the glass of a window and 
the Police Sub-Inspector Mr. Chinoy found the bomb lying in the verandah. As its 
fuse was extinguished, it did not explode and was placed by him in water in a bucket. 
It was a bomb of the shape of a motor-horn bulb and it is article No. 17 before the 
Court. Thereafter another bomb was thrown at Rangila Police Chowkey on Novem- 
ber 22, 1942. That bomb also did not explode as the fuse got extinguished prema- 
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turely. The Head Constable Abul Husstin picked it up and placed it in a bucket of 
water. It is of the shape of a cylindrical barrel and is article No. 16 before the Court. 
The third bomb mentioned in the charge was thrown at the Ghee Kanta Police Chow- 
key on December 1, 1942, at about 3-30 p.m. It exploded with a loud noise and two 
constables were injured. A young maħ was seen cycling hurriedly past the window 
of the Police Chowkey, but was not identified or traced. The Assistant Superintendent 
of Police went: there and took charge of the pieces of the exploded bomb. Those 
pieces when assembled made a bomb shell of the motor horn bulb type similar to article 
No. 17. Article No. 1 contains those pieces of the bomb and articles Nos. 2 and 3 

are ita screw caps. 

_ These and other bombe of similar types led the police to suspect that their cast-iron 
containers must have been made in some foundry in Ahmedabad itself and eventually 
they succeeded in tracing their manufacture to thè foundry of the appellant from the 
information given by Mansukhram Nathalal. This Mansukhram and the appellant 
were once working together in the foundry of Atmaram Bhuder at Ghee Kanta. 
About six months before the Divali of Samvat 1998 the appellant started his own 
foundry on the Ghee Kanta Road and in June 1942 Mansukhram was employed by 
him as a fitter and manager. After the arrest of Mr. Gandhi, the appellant’s foundry 
was closed, as all the mills and foundries inothe City were also closed. Mansukhram 
then went away to his native place in Lunavada State. He returned to Ahmedabad 
on October 7, 1942, and found that the appellant’s foundry had started working again. 
The appellant took him up again as fitter and manager on October 10, 1942. Although 
the foundry was working under the name of R. Keshavlal and Brothera, thé appellant 
was ils proprietor and was himself conducting it. About September 2, 1942, when 
Mansukhram had not yet rejoined the’ foundry, accused No. 2 Ishwarlal went there 
with a wooden pattern and a cofe-box and placed an order with the appellant. Under 
the appellant’s orders the moulder Ratilal made two cylindrical containers of the type ` 
of barrels like article No., 16 according to the pattern supplied. He also made six con- 
tainers of the type of the motor born bulb like article No. 17. He made them 
at night with the help of Din Dayal and*Nima and handed them over to Res: 
appellant., Some days thereafter, after Mansukhram had rejoined the foundry, accused 
No. 2 Ishwarlal gave an order for making ten cast-iron containers according to the 
wooden pattern and core-box supplied by him. The appellant accepted that order 
and directed Mansukhram to carry it out. Accordingly Ratilal made ten barrel . 
shaped containers of the of article No. 16. According to Mansukhram and 
Ratilal article No. 16 is one ofethoge. Each of those ten containers had a amall hole 
at one end and a larger hole at the other end. Then about a week before the Divali, 
that ig to say about November 2, 1942, accused No. 2 Ishwarlal wanted the appellant 
to have holes bored in eighteen screw caps which he had brought. There was no drill- 
ing machine in the appellant’s foundfy, and Somnath Pitambar, who was then present 
3 and who had a lathe factory, offered to bore fhe required holes in the screw caps. The 
appellant sent to Sommath’s factory with the screw caps. It was found 
there that the ing machine had been sent to Shantilal’s factory on hire’ with Som- 
nath’s servant Mafatlal. So Mansukhram took the screw cape to Shantilal’s’ factory 
and got them drilled by Mafatlal, They were then*handed over to accused No. 2 
Ishwarlal who bad been waiting far them in’ the dppellant’s foundry. The screw cap 
(article No. 2), which was found in the explosion of the bomb at Ghee Kanta Police 
Chowkey, is one of those eighteen screw capa. The same evening Ishwarlal again 
went to the appellant’s foundry with a wooden pattern for screw caps and placed an 
order for a hundred screw caps of that patter® Two or three days later, that is to 
say about November 4 or 5, Ishwarlal again went to the appellant’s foundry with a 
, wooden pattern of the type of a motor horn bulb and a core-box and placed an order 
© for a hundred cast iron containers of that type. That pattern was identical with the 
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` pattern of the six containers which had beer? previously! prepared. He said that they 
were wanted before Divali. The appellant told him'that he would get ready as many 
as possible and asked Mansukhram to work during the-nighte and get them made. 
The moulder Ratilal made eighteen containers of that type with the help of Din Dayal 
and Nima. The container of the bomb thrown*at the Ellis Bridge Police Chowkey on 
_ November 6, 1942 (article No. 17) is one of them. Keshavlal also made six cast- 
iron sticks, each containing nine stoppers, to be converted into screw cape to fit the 
containers of the type of a motor horn bulb. Ishwarlal, however, did not turn up 
» to take away the eighteen contai which had been kept ready. So the appellant 
removed them to his own hoås. the meantime bombs had been thrown at diffe- 
rent places, and the police had started to make a search in the foundries. When the 
appellant came to know this, he went to Mansukhram at I p.m. on ‘November 9, 1942, 
and asked him to go to his housesat once. When Mansukhram went to his house, 
the appellant took him to a small room in the dehla and showed him a wooden box, 
in which he had placed those eighteen containers. He brought a steel trunk from his 
house and asked Mansukhram to transfer the containers to the trunk. When Man- 
sukhram did s0, the appellant locked the trunk and asked him to remove it on the 
head of a cooly to Dr. Shivlal’s residence. Mansukhram, however, told him that he 
would not be able to do go as all the fowndries on the Ghee Kanta Road were being 
searched by the police. The appellant then said that in that case he would make some 
other* arrangement. Mansikhrani Jearat in tite evening that the seme Bad- Beet te 
moved to Dr. Shivlal’s house in his motor car. 

On December 11, 1942, eadeni tai Merkin esaad Noa 
and dn the next day he discharged him from service"saying that be did not want him. 
In the evening Mansukhram received, his wages for ten days and directly went to ihe 
Delhi Gate Police Chowkey to give information to the police. He met Sub-Inspector 
Malek there and told him that materials for making bombs were being manufactured 
in the appellant's, foundry. Mr. Malek: immediately went to the appellant’s -foundry 
with a police party, and just as they reached jhere, the appellant threw the wooden 
pattern for screw cape into the furnace.” Mr. Matek’s attention was drawn to it and 
be immediately rushed forward and picked it out from the furnace before it. was 
completely. burnt. Water was poured on it and it was secured. Mansukhram told 
him that it wag a pattern for making screw cape for bombs. That is article No. 7 
before the Court. Sticks of cast-iron stoppers were lying about near the furnace ard 
one was picked up as a sample. A watch was kept on the foundry that night, and on 
the next day when the foundry was sdarched, other similar sticks (articles Noa 9 to 
13) were found. The eighteen containers which are alleged to have been sent to Dr. 
Shivial’s house disappeared, and although the houses of the appellant and Dr. Shivial 
were searched, they could not be,traced. 

The appellant sue arrested on December 4 and produced: before a. Magistrate Un 
the next day. He was subsequently arrested under the Defence of India Rules oh 
December 21, 1942, and detained in police custody under r.°129..When he was in 
such custody his confession! was ‘recorded by the City Magistrate, First Class, in the 
sub-jail on January 30, 1943. After completing the investigation the Sub-Inspector sent 
a charge-sheet against him qn April, 27, 1943. The bombs ‘found were sent to the Ins- 
pector of Explosives and his opinion was received dn June 12, 1943. The sanction for 
the prosecution of the appellant and Ishwarlal for’ offences under the Explosive Sub- 
stances Act, as required by s. 7, was received from Government on July 13, 1943. 
It is contended on behalf of the appellant that the trial was illegal as it contravened 
the provisions of s. 233 of the Criminal Procedure Code which lays down that for 
every distinct offence there shall be a separate charge and that every charge shall be 
tried separately, except in the cases mentiomed in ss 234, 235,.236 and 239. The 
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appellant and Ishwarlal were originally charged S 8. 6 of the Explosive Substances 
Act, 1908, with the abetment of three offences punishable under es. 3 and 4(a) of the 
said Act. This charge was frame ostensibly under s. 234 of the Criminal Procedure 
Code, 1908, which says : 

“When a person is accused of more offences than one of the same kind committed within 
the space of twelve months from the first to the last of such offences, whether in respect of 
the same person or not, he may be charged with, and tried at one trial for, any number of 
them not exceeding three.” 

In the alternative the appellant was charged under s. 4(b) of the said Act. After 
the arguments on both the sides were heard, but before the opinions of the assessors 
were taken, it came to be noticed that according to the nding in Emperor v. Janeshar 
Das: this alternative charge was really an additional charge for a fourth offence and 
the appellant’s trial for four offences contravengd the provisions of e. 233 of the 
Criminal Procedure Code. Then at the request of the Public Prosecutor the charge 


` ' under s 6 read with s8. 3 and 4(a) was dropped as against the appellant, and his trial 


was confined to the charge under s. 4(Q) only. It is now urged that the whole trial 
having proceeded on an illegal charge its amendment at the conclusion of the trial, 
just before the opinions of the assessors were taken, cannot cure the defect or make 
the trial legal. As observed in Manavala Chetty v. Emperor although the words of 
s. 227 of the Criminal Procedure Code are wide enough to warrant a Court in altering 
a charge by striking out one of the charges at any time before judgment, the gection 
does not warrant the striking out of a charge for the purpose of curing an illegality 
already committed, after the mischief which the Legislature intended to guard against 
had been done. In Fitzmaurice y. Emperor* there was a misjoinder of four charges, 
but before the last witness was examined one charge was struck out. It was held that ‘ 
the illegality of the trial was not, thereby cured and the conviction was set aside. We 
entirely agree with this view. A trial which has proceeded on an improper charge 
framed in contravention of the mandatory provisions of the Criminal Procedure Code 
cannot be rendered legal by a subsequent amendment of the charge at a late stage. 

In the present case the original charge was faulty in more ways than one. It referred 
to æ. 3, 4(a), 4(b) and 6 of the Explosive Substances Act, 1908 The offences 
under as. 3, 4(a) and 4(b) are distinct offences. Section 3 makes it punishable to 
unlawfully and maliciously cause by any explosive substance an explosion of a natwe 
likely to endanger life or to cause serious injury to property. Section 4 (a) prescribes 
punishment for unlawfully and maliciously doing any act with intent to cause by an 
explosive substance, or conspiring to cause by an explosive substance, an explosion in 
British India of a nature likely to endanger life or to cause serious injury to property. 
The offence punishable under s. 4(b) consists in unlawfully and maliciously making 
or having in one’s possession or one’s control any explosive substance with intent by 
means thereof to endanger life, or cause serious injury to property in British India, or 
to enable any other person by means thereof to endanger life or to cause serious injury 
to property in British, India. Any person who by the supply of or solicitation for 
money, the providing of premises, the supply of materials, or in any manner whatso- — 
ever, procures, counsels, aids, abeta, or is accessory fb, the commission of any offence 
under the Explosive Substances Act is punishable under s. 6 of that Act. 

The case for the prosecution is simple and clear. Accused No. 2 Ishwarlal placed 
orders with the appellant for a ceftain number of bomb shells (containers and screw 
caps). The appellant made them in his foundry and supplied them to accused No. 2. 
Those containers and screw caps were “ explosive substances” as defined in s. 2 of the 
‘Act. Thereafter accused No. 2, either himself ¿or through others, threw bombe made 
out of them in fourteen different places on different days. It is not disputed that these 


1 (1929) L L. R. 51 All. 544. 3 [1926] A. I. R. Lah. 193. 
2 '(1906) I. L. R. 29 Mad. 569. D 


1944] EMPEROR V. KESHAVLAL PANCHAL (A. CR. J.)—Lokur J. 561 


fourteen acts were distinct offences and they,cannot be said to have been so connected 
together as to form one transaction ; nor can they be said to have been one series of 
acts committed by the same person. So they coud not be tried at one trial under 

s. 235 (Q) of the Criminal Procedure Code. Hence only three of them were selected 
by the prosecution, so as to be tried at one tgial under s. 234(1) of the Code. But 
the selection was unfortunate, ‘since in one case the bomb exploded and caused some 
damage, while in the other two cases there was no explosion. The first was punishable 
under s. 3 and the other two under s. 4(a) of the Explosive Substances Act, 1908. 
Under s. 234 (2)' offences are of the same kind when they are punishable with the 
same amount of punishment ainder*the same section of the Indian Penal Code or of 
any special or local law. Hence these three offences, one punishable under s. 3’ and 
the other two under s. 4(a) of the Act, cannot be said to be of the same kind and, 
therefore, they could not be tried at, one trial under s. 234(l1) of the Code. It follows 
that the abetment of these three offences under s. 6 also could not be tried at the same 
trial. 

The wording of the first part of the chayge is somewhat confused. It does not 
clearly set out the act or acts imputed to accused No. 2. All that it says is that the 
appellant abetted the three offences by making and supplying bomb shells at the 
instance of accused No. 2. That means that accused No. 2 abetted the offences com- 
mitted by the appellant. This is true if the sense that it was be who ordered the 
appellant to make explosive substances and supplied them to him. The making of 
those explosive substances is itself an independent offence punishable under s. 4(b) 
of the Act and accused No. 2 should have been charged with the abetment of that 
offence. That would evidently be a fourth distinct offence. In fact the appellant was 
alternatively charged with the substantive offence punishable under s. 4(b) of the Act. 

The learned Government Pleader santends that the making and the supply of the 
bomb shells and the throwing of them at different places on different occasions formed 
a series of acts so connected aa to form one transaction, and the ruling in Emperor V. 
Janesher Das should not have been relied upon for dropping the charge under s. 6 
tead with s. 3 and 4 (a) of the Act against the appellant. In view of that riling, 
the Public Prosecutor in the Sessions Court seems to have thought that, since three 
offences under s. 6 bad already been combined under s. 234 (1) of the Criminal 
Procedure Code, a fourth offence under s, 4(b) of the Act could not be joined with 
them under ss. 236(1) of the Code. The view of the Allahabad High Court that ss. 234, 
235, 236 and 239 mentioned as exceptions in s. 228 of the Code are mutually exclusive 
is not shared by this Court. In Bal Gangadhar Tilak, dn re Scott C. J. observed 
(p. 238) :— 

“We find it difficult to believe that the Legislature intended that a joint trial of three 
offences under section 234 should prevent the prosecution from establishing at the same 
trial the minor or alternative degrees of criminality involved in the acta complained of. 
For these reasons we think that the exceptiqns are not necessarily exclusive ; and that sections ' 
235(2) and 236 may be resorted to in framing additional chargea where the trial is of three 
offences of the same kind committed within the year.” . 

In a later case (Emperor v. Skib Charan?) the Allah&bad High Court came round 
to this view and held that these sections are not mutually exclusive but they can 
‘supplement each other. But in the present case the making of the bomb shells, which 
is punishable under s. 4(b) of the Act, and theethrowing of the three bomba on 
different occasions, possibly by different persons, which the appellant is charged with 
having abetted, were not so connected as to form one and the same transaction. 

The expression “same transaction” is nowhere defined, and it is difficult to give a 
precise definition which can cover all kinds of cases. As observed by Broomfield J. 

1 (1908) I. L. R. 38 Bom 221, 2 (1930) L L. R. 53 AL 233. 
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in Shapurji Sorabji v. Emperorg the woyd “ transaction” is not intended to be inter- 
preted in any artificial or technical sense, and common sênse and ordinary use of 
language must decide whether onthe facts of a particular case, one is concerned with 
one transaction or several transactions. It is, therefore, neither necessary nor advisable 
to attempt to define the expression which the Legislature has left undefined. But there 
is usually no great difficulty in deciding whether any’ particular acts constituted one 
transaction or not. Ordinarily a series of acts may be said to be so connected together 
as to form the same transaction when they are so related to one another in point of 
purpose or cause and effect or as principal and subsidiary acts as to constitute one 
continuous action. But, as observed in Empesor ve Ramchandra Rango? a mere 
common purpose does not constitute a transaction, nor is the mere existence of some 
general purpose or design sufficient to make all acts done with that object in view 
parts of the same transaction. Thus in Emperor v. Krishnafi Dange: the accused 
first committed a theft in the complainant’s cattfe-shed*and ten days later he broke 
into his house at night and committed theft there. The common purpose of both 
the thefts being to drive the complainagt out of his house which the accused desired 
him to quit, the two thefts and the house-breaking were thought to be one and the 
game transaction and the accused was tried and convicted at one trial of two offences 
under s8. 380 and one offence under s. 457 of the Indian Penal Code. It was held that 
s. 234 of the Criminal Procedure Code did fot apply as the offences under ss. 380 and 
457 of the Indian Penal Code were not offences of the same kind and that neither 
8, 235 nor s. 239(d) applied, since even if the common purpose alleged were proved, 
it did tot. make two perfectly distinct offences parts of the same transaction. The 
joinder was, therefore, held to be illegal, and the conviction was set aside. 

So too in the present case, assuming that the appellant made the bomb shells and 
the screw caps for accused No. 2 with the purpose of enabling him to get them con- 
verted into bombe and thrown in different places on different days, all these acta cannot 
be regarded so connected as to form one transaction, especially because it is possible 
that those bombs were thrown by different persons not connected with each other. 
We must, therefore, hold that the charges of, the abetment of one offence under a. 3 
of the Act and two offences under s. 4(a) of the Act could not be combined under 
a. 234(1) of the Code as they were not offences of the same kind, nor could the offence 
under s. 4(b) of the Act be combined with them under s. 235(Z) of the Code as they 
did not constitute one transaction. The charge as originally framed was, therefore, 
- illegal and vitiated the whole trial, although an attempt was made to cure the defect 
at the fag end of the trial just before the assessors gave their opinions. 

The next question raised is*whether s. 537 of the Criminal Procedure Code does 
not cure the defect in the charge if it be shown that it has occasioned no failure of 
justice. In all the cases cited*above, in which the mandatory provisions of s. 233 of 
the Code were found to have been infringed, thee conviction was set aside on the 
ground that the infringement was fatal to éhe trial. That view was based on the 
decision of the Judicial Committee of the Privy Council in N. ‘A. Subrakmenia Iyer 
v. ,King-Emperom. In that case the accused was tried by a Judge of the Madras 
High Court and a jury, and convicted on an indittment in which he was charged 
with no less than forty-one acta, extending over a perjod of two years, in contravention 
of the provisions of 8. 234 of the Criminal Procedure Code. On his conviction, there 
was an appeal to the Full Court dm a certificate by the Advocate General under cl. 26 
of the Letters Patent. It was held by the Full Court that it had power to strike out 
the extra charges and come to a conclusion aa to whether there was sufficient evidence 
to support the three charges which were left. Rut their Lordships of the Privy Council 
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held that this could not be done as there had been agdisregard of an express provision 
of the law as to the mode of trial and that the trial was illegal. In setting aside the 
conviction the Lord Chancellor observed (p. 263 )@ 

“Their Lordshipa cannot regard this as cured by s 537. 

Their Lordships are unable to regard the disobegience to an express provision as to a mode 
of trial as a mere irregularity. Sach a phrase as irregularity is not appropriate to the ille- 
gality of trying an accused person for many different offences at the same time and those 
offences being spread over a longer period than by law could have been joined together in 
one indictment.” 

This has been interpreted as layigg down that a misjoinder of charges is fatal to the 
trial, whetber it has caused a failure of justice or not (Emperor v. Raman Lal). The 
game view was taken by Beaumont C. J. in Emperor v. Krisknaji Dange? At 
pp. 592-93 he said :— 

“I think that we cannot bold that “where an accused has been charged with and tried for 
two offences which cannot be tried together that is an irregularity which can be cured under 
s. 537 of the Criminal Procedure Code.” 

But Broomfield J. thought that it was not clear that their Lordshipe of the Privy 
Council intended to lay down that the misjoinder of charges was necessarily a fatal 
-defect where there had been no prejudice caused thereby to the accused (p. 594). 
He re-affirmed that view in Skapurji Sorabji v. Emperor, to which my learned brother 
was a party. Although since the ruling in N. A Subremania Iyer V. King-Emperor,® 
it is ùsual to assume a failure of justice to the accused whenever a mandatory provision 
of the Code is infringed in the framing of the charge, such an assumption is contrary 
to the spirit of s. 537 which is intended to avoid unnecessary re-trials where no prejudice 
has in fact been caused to the accused. 5 

In Abdul Rahman v. The King-Ẹmperor,+ Lord Phillimore distinguished Subrak- 
mania Iyers case on a somewhat similar ground and®%aid (p. 109): 

“The distinction between that case and the present is fairly obvious. The procedure 
adopted was one which the Code posttively prohibited, and it was possible that it might 
have worked actual injustice to the accused.” 

This remark, as observed in Ramofaja Tevan, In re’ clearly indicates that the 
impugned procedure must not only have been prohibited by the Code, but must have 
actually resulted in failure of justice to the accused. In Abdul Rahman's case, although 
the provisions of s. 360 of the Criminal Procedure Code that the deposition of each 
witness must be read over to him in the presence of the accused or his pleader was 
infringed, the defect was held cured by s. 537, as the courea pursued was merely an 
irregularity and no failure of justice had been occasiened. In that case the question 
was whether special leave to appeal to the Privy Council should be granted, and it 
was held that according to the well established practice of the Privy Council appeals 
in criminal cases were allowed only when it was shown that substantial and grave 
injustice had been done. Hence the gecision in that case cannot be said to have 
overruled N. A. Subrakmania Iyer v. King-Emperor. So in Emperor v. Kriskneji 
Dange, Broomfield J., H n a ere ae 
(p. 594) :— 

“T consider, EE E Shah abate eased EAN oF tha Caan rally cite ical 
of the letter than the spirit. However, I agree with the learned Chief Justice that the ruling 
of the Privy Council cannot be effectively distinguished, and I think in view of that ruling 
we are bound to hold not only that the trial of tha ‘accused on these charges was bad but 
that the ilegality cannot be cured by a 537.” 


So, too, in Shapurji Sorabji v. Emperor it was found that the misjoinder of charges 
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had in fact prejudiced the accused, and Bsoomfield J. expresaly stated that he did not 
think it necessary to decide whether the breach of the provisiofi of s. 235 of the Crimi- 
nal Procedure Code in itself would tecessitate a quashing of the conviction. Although 
he expressed a doubt on the point, in N. A. Subrakmania Iyer v. King-Emperor the 
Lord Chancellor left no doubt about it when he said (p -263) :— 

“The remedying of mere irregularities is familiar in most systems of jurisprudence, but it 
would be an extraordinary extension of such a branch of administering the criminal law to 
say that when the Code positively enacts that such a trial as that which has taken place 
eee ee ee ee 
of error, omission, or irregularity.” 

‘These and other peri aent ohacevationa ta that oaks wee deine Intense tomas 
jt clear that a charge framed in contravention of the mandatory provisions of a8. 233, 
234, 235, 236 and 239 is illegal, and though no failure of justice may have been thereby 
occasioned, the defect is not one which can be condéned under s. 537 of the Criminal 
Procedure Code. The appellant’s conviction has, therefore, got to be set aside. 

Tt is next urged that since the appellant has been in jail since December 12, 1942, 
and has been undergoing rigorous imprisonment since November 13, 1943, he has 
suffered enough and his retrial should not be ordered. On the other hand it is urged 
by the Government Pleader that even the sentence of two years’ rigorous imprisonment 
imposed on the appellant is inadequate and arf application has been made for enhance- 
ment of that sentence. Without expressing any opinion as to what punishment would 
be sufficient, if the appellant is convicted again, we have no doubt that the offence 
charged agaipst him is very serious and what he has already suffered is not sufficient 
to meet the ends of justice, especially if he is allowed to get off without the stigma 
of a conviction. This is a case which undoubtedly calls for a re-trial. 

We, therefore, set aside the appellant’s conviction and the sentence passed on him 
and direct that he be tried again according to law. The rule issued on the application 
for enhancement of sentence is discharged. 

Conviction set aside : re-trial ordered. 





CRIMINAL REVISION. 


Before Mr. Justice Divatia and Mr. Justice Lokur. 


EMPEROR 
v. 
°” IBRAHIM IBeO.* 


Criminal Procedure Code (Act V of 1898), Secs. 403 (2), 235 (1)—Previous acquittal for 
Ona offence—Subsequent conviotion for another offence arising out of sama facis—City 
of Bombay Police Act (Bom. IV of, 1902), Sec. 112 .(d)t—Loitering—tInterpretation, 

The accused, a reputed thief, came in a taxi at about 4-15 am on a certain day and 
attempted to pick up some tins of illicit liquor lying on the road. He was at first charged 
with being in pon of illicit liquor under the Bombay Abkari Act, 1879, but was 
acquitted, While the trial was pending, he was charged on the same facts with loitering 
on the road, an offence under s. 112 (d) of the City of Bombay Police Act, 1902, and 
convicted and sentenced after his acquittal in the first tase. In revision :— 

Held, (1) that the eecond trial was in order, as it fell under es, 403(2) and 235 
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against conviction and sentence passed by or other p being a reputed thief and 
Be e TO Magistrate, withqut being able to give a mtiafaciory ac 
Bhoiwada, Dadar, Bombay. count of himself 

section, so far as material, runs as shall be punished with imprisonment for a 
f a term which may extend to three months. 


112. "Whoever ia fond between smet | 
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(4) of the Criminale Procedure Code, 1888, inasmfich as it was open to the prosecu- 
tion to charge the accused with one of the and subsequently to charge him 
with another although both of them formed part of one and the same transaction : 

In re Ochhavlal Bhikkabhai, followed : 

Mankari Chowdhuri v. Entperor,? distinguished ; 

(2) that the facts showed seme quick action on the part of the accused rather than 
“loitering”, and therefore the accused was not guilty of an offence under a 112(d) of 
the City of Bombay Police Act, 1902. 
The word “ loitering ” a etaa NE ace e arg oe bombay Poe rae 
in a sense which implies lisgeringsor hanging about on a road. 


THE accused was a reputed thief, having twelve previous convictions. 

On the night of December 26, 1942, a party of policemen were lying in wait at the 
Lal Baug market in the Bombay Gity for carrying out an Abkari raid. Nothing hap- 
pened till about 4 o'clock the next moming, At about 4 ajm some persons arrived 
at the spot in a taxi and threw three or for tins of illicit liquor on the road and ran 
away in the taxi. Fifteen minutes later the accused came there in a taxi, got down 
from it and was about to pick up the tins, when he was arrested by the police. 

The accused was, on these facts, charged with the offence of being in possession of 
illicit liquor under the Abkari Act. While the above case was pending, the accused 
was, on April 14, 1943, re-arrested for the offence of loitering under s. 112 (d) of the 
City of Bombay Police Act, 1902. In the first case he was acquitted on September 
7, 1943. The second case ended on January 29, 1944, in his conviction and sentence 
of one month’s rigorous imprisonment. 

‘Phe accused applied to the High Court in revision. 

R. A. Jahagirdar and G. C. Gupte, for the accused. aii 

B. G. Rao, Government Pleader, for the Crown. ° 

Divat J. This is an application for revision by the accused who has been con- 
victed of the offence of lying or loitering in a street, being a reputed thief and without 
being able to give a satisfactory account of himgelf under s. 112 (d) of the City of Bom- 
bay Police Act, 1902. The facts are shortly these: On the night of December 27, 
fi942, the police were waiting near Lal Baug, Parel, for making an Abkari raid. 
While they were so waiting, a taxi came there with tins of illicit liquor at about 4 a.m. 
The occupants of the taxi threw away three or four tins of liquor on the road and 
then ran away in the taxi. Then the taxi came back at about 4-15 a.m. and the 
accused who was accompanying the driver got down frem the car and was about to 
pick up the tins when he was arrested. He was clfarged at first with being in pos- 
session of illicit liquor under the Bombay Abkari Act, but was acquitted after a trial 
on September 7, 1943. While the trial was pending, he was re-arrested on April 
14, 1943, for being found loitering at about 4 am. on December 27, 1942, and he 
was tried for this offence before the Honorary Magistrate at Dadar. 

The only evidence against the accused consisted of two witnesses who are police 
constables. The first constable deposed to the facta I have states above. The other 
constable deposed that he welt after the accused had already been arrested. The 
accused’s case was that he had gone to the Mahim fair on the night in question and 
had come in a Victoria at the site at about 5 am. There was a man with him with 
his family. He ddmitted twelve previous conVictions but contended that he was 
not loitering on the night in question. ‘The learned Magistrate held on this evidence 
that the charge against the accused was proved and convicted him of the offence under 
s. 112(d) and sentenced him to one month’s rigorous imprisonment. This revisional 
application has been preferred against that conviction. 

Mr. Jahagirdar for the petitioner has contended that the police constable has de- 


1 (1933) 35 Bom. L. R 985. e 2 (1917) L L. R 45 Cal. 727. 


566 THE BOMBAY LAW REPORTER. [VOL XLVI, 
e 


posed that the offence took plad on December 27, 1943, but that the charge men- 
tions December 27, 1942, and theypfore there is no evidence to support the charge. 
But there is no substance in that contention. In the original deposition the period 
is 1942 and not 1943. There seems to be a mistake in the certified copy supplied to 
the accused. The second contention is "that the accusi could not be charged with 
and convicted of another offence after he was charged with and acquitted of an 
offence on the same facta, and he relied upon the decision in Manheri Chowdhurs v. 
Emperor. In our opinion, however, that decision has no application to the facts 
of this case. The present case comes under sub (2)eof a. 408 of the Criminal 
Procedure Code which saye that a person acquitted or convicted of any offence may 
be afterwards tried for any distinct offence for which a separate charge might have been 
made against him in the former trial under s, 235, subs. (1). This case undoubtedly 
falls under e. 235, sube. (1), and therefore, as held by this Court in In re Ochhavlal 
Dhikhabhai,’ it is open to the prosecution to charge a person with one of the offences 
and subsequently to charge him with another, although both of them formed part of one 
and the same transaction. The contention, therefore, fails. 
But we think that the last argument urged by Mr. Jahagirdar is correct and must 
be accepted, and that is that the evidence does not show that the accused was found 
lying or loitering in a street, yard or any “other place. The evidence only shows 
that the accused) came along with another person in a taxi, got down from iteand 
was about to pick up a tin when he was arrested. That shows some quick action 
on his part rather than loitering. The word “loiter” has not been defined, but in the 
Supplement to Stroud’s Judicial Dictionary at p. 550 it is stated, in connection with 
a municipal offenge, that to “ loiter” with a vehicle in the street, contrary to a muni- 
cipal bye law, connotes something jn the nature of stopping to chat with other drivers, 
gossiping, or idling ; merely driving a char-a-banc alowty backwards and forwards to 
pick up passengers is not “loitering”, especially if there be no obstruction to the 
traffic. It is quite clear to us that the word “loitering” is used in s. 112 of the City 
of Bombay Police Act in a sense which*implies lingering or hanging about on a road. 
As I gaid before, instead of lingering or hanging about, the accused quickly alighted 
from the taxi and tried to pick up a tm In no sense, therefore, can the accused be 
said to be loitering, and he cannot, therefore, be convicted of the offence under 
& 112 (d) of the City of Bombay Police Act. 
For these reasons we make the rule abeolute, set aside the conviction and sentence 
and direct that the accused be acquitted and discharged. The bail bond is cancelled.. 
Rule made absolute. 


FULL BENCH—ORIGINAL CRIMINAL. 


Before Mr. Justice N. J. Wadia, Mr. Justice “Sen, and Mr. Justice Rajadhyaksha. 
P EMPEROR 


e v. . 
SHAIK HASAN ABDUL KARIM (No. 2).* 


Criminal Procedure Code (Act V of 1898), Sec. 297—]udge--Charge to jury—Duty of Judge 
to lay down law—Reading of sections offended against whether obligatory—indian Evi- 
dence Act (Ii of 1872), Sec. 105—Exceptions to sections—Judge's duty to call attention 
to exceptions — Letters Patent, cl. 26—Certificate—Advocate General—High Court's juris- 
diction—-Review to be confined to points raised im certificate, 

There is nothing in the Code of Criminal Procedure, 1898, which reqnires that a 
Judge in his charge to the jury should read out the sections of the Indian Penal Code, 
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1860, which are applicable to the facts of fhe case, hough this is usually done and is 

desirable. It is, however, desirable and necessary that the Judge in charging the jury 

should explain the law on the aubject in simple nof-technical language. 

Section 105 of the Indian Evidence Act, 1872, does not relieve a Judge, even in cases 
where the accused has not pleaded that his case comes within any particular exception, 

* from pointing out to the fury such facta in the evidence as might justify the jury im 

taking the view that the accused’s case was covered by one or other exception. 

A Judge is, however, not bound in hia charge to the jury to-explain exceptions which, 
in his opinion, ea a and for which there ia no foundation whatever laid 
in the cross-examination . 

Wie osi for the accused Hin e ake hinted Ruan pau Re 
ward the argument that the case of the accused falls within one of the exceptions to a 
section, the Judge is not thereby absolved from the necessity of drawing the attention 
of the jury to the applicability of the exception, if in his opinion there is anything in 
the evidence which might attract the application of the exception. 

Under cL 26 of the Lettere Patent the jurisdiction of the High Court to review a 
case is restricted to the point or points of law certified by the Advocate General as 
involving an error; and if the High Court comes to the conclusion that there has been 
no error with regard to the point or points of law mentioned in the certificate of the 
Advocate General, the High Court has no power to go into any other question not 
covered by the certificate, or to revieW the case generally, even to the extent of al- 

ing the sentence. 

The King-Emperer v. Upendra Nath Dast, The King-Emperor v. Barendra Kumar 
Ghose,? and Muthukwniaraswami Pillai v. King-Emperor,® followed. i 

Emperor v. Narayan Ragkunath Patki,* distinguished, ý a 

CERTIFICATE of the Advocate General under cl. 26 bf the Letters Pa 

The broad facts of the case will be found stated at p. 470 of volume. 

On December 10, 1943, the two accused applied to the Advocate General for a. 
certificate under cl. 26 of the Letters Patent. That certificate was granted on Feb- 
Tuary 29, 1944, on points set out in the judgment of N. J. Wadia J. 

The case was accordingly reviewed by a full, bench consisting of N. J. Wadia, Sen 
and Rajachyaksha JJ. 

E. B. Ghaswala, for accused No. 1. 

Y. B. Rege, for accused No. 2. 

K. A. Somjee, with J. R. Vimadalal, for the Crown. 

E. B. Ghasvala. In laying down, under s. 297 of the Criminal Procedure Code, the 
law by which the jury are to be guided, the Judge ehoyld ‘have adhered to the words of 
gs. 299-300, Indian Penal Code, and should not have used his own phraseology. On the 
point of abetment, the illustration about the murder of Julius Cesar was misleading to 
the jury because, unlike the present case, the illustratidn was of abetment by conspiracy. 
To say that there was no evidence whatever of the applicability of any of the exceptions 
to 8. 300 was too dogmatic, particularly ‘as far as Exception 1 was concerned. It should 
have been left to the jury to decide on the prosecution evidenge whether or not any of 
the exceptions to s. 300 had proved to be appligable, even "though the defence 
counsel had not urged any of exceptions (Rex v. Hopper*), for the accused were 
not bound to say anything. Orce the Advocate General grants a certificate under cl. 26, 
the whole case is open for review {Emperor v. Puitan Hassan*), and the Court is not 
confined only to the points covered by the certificate. 

Y. B. Rege. There must be some independent evidence that the identification parade 
-was fairly and properly held (Emperor v. Mohanlal Bababhai'). There was no proof 
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of a fair and proper identificatio# in the present case. E 


PER CURIAM. We want Mr. Sopjee to address us only on the points mentioned ir 
paragraphs 5(a) and 5(b) of the certificate of the Advocate General and on the point 
as to our powers under cl. 26, viz. whether it is open to us to deal with any point not 
raised by the Advocate General’s certificate, e.g. that there was some evidence of the 
applicability of s. 300 and that exceptions should have been left to the jury. 


K. A. Somjee. Clause 26 merely gives the Court power to “finally determine suck 
point or points of law”. The Court cannot, therefore, deal with any misdirection or 
non-direction with regard to exception 1 to s. 300. It is not open to this Court to deat 
with points not covered by the Advocate General’s certificate (Muthukumaraswami 
Pillai v. King-Emperor! and The King-Emperor v. Upendra Nath Das). The Judge ' 
was not bound to explain those portions of ss. 299 and 300, Indian Penal Code, which 
had ‘no relation to the facts of the case (The King-Emperor v. Upendra Nath Das*). 
Section 297 of the Criminal Procedure Code does not require the Judge to read the 
sections or to use the language of the séctions. The Judge is not bound to refer to 
those exceptions to s. G00 as to which there is no evidence and which, therefore, do 
not apply (Emperor v. Putten Hassan? and The King-Emperor v. Upendra Nath 
Das*). No provocation was given to the second accuse} when he struck the fatal blow. 


N. J. Wana J. The two accused in this case, Shaik Hassan Abdul Karim*and 
Akbarkhan Attamahomed, were tried by Mr. Justice Blagden and a special jury for 
the murder of a police constable named Nasiruddin on the night of December 25, 
1942. The jury unanimously found both the accused guilty and the learned Judge 
sentenced both.gf them to death. The matter has come up before us on a certificate 
given by the learned Advocate General under cl.*26 of the Lettera Patent that there 
are certain misdirections or errors in the charge delivered by the learned Judge to the 
jury which in his opinion should be further considered by this Court. The following 
four points have been mentioned by the learned Advocate General in his certificate : 

(1) That the learned Judge did not peint outeto the jury with sufficient accuracy and 
detail the distinction between murder and culpable homicide not amounting to murder, did 
not read the relevant sectiona of the Penal Code, and in explaining the law did not use 
the words of the sections of the Penal Code. i 

(2) That the learned Judge at no time in his summing-up in regard to the charge of 
murder adverted to exception 4 in s 300 of the Indian Penal Code, and that it was 
incumbent on the learned J to put before the jury a case for the accused arising on 
the evidence, even though such cage was not rais#d oc suggested by or on behalf of the 
accused, and that the learned Judge omitted to draw the attention of the jury to a matter, 
a consideration of which might lead them to a verdict of culpable homicide not amounting 
to murder instead of murder; to wit: whether or not the culpable homicide was committed 
without premeditation in a sudden fightein the heat of passion upon a sudden quarrel and 
without the offender having taken undue advantage or acted in a cruel or unusual manner. 
(3) That having regard to the evidence on behalf of the prosecution there waa no evi- 
dence of any agreement between the two accused to Kill the deceased and that the learned. 
Judge ought not in giving the cffirge to the jury to have’ used the words “obviously, gen- 
tlemen, ie it not part and parcel of the same plan that of stopping the dead man’s mouth 
by killing him and scaring the crowd away and preventing them from coming forward; s0 
that if there is legat trouble afterwards there will be as few witnesses for the prosecution 
as possible? If the object is not to stop the dead man’s mouth why have recourse to a 
deadly weapon, when a less dangerous thing has already achieved its object and won the 
fight of accused No. 1? For example, if a gang of people like those who murdered Julius 
Ceesar all agreed ta stab the same man and did sthb him it does not matter» in the least 
who actually struck the fatal blow.” 


1 (1912) L R. 35 Mad. 397, 424, r.m. 3 (1935) I. L. R. 60 Bom. 599, 
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(4) That on the questioa of identification of nad No; 2 the learned Judge did not 
sufficiently place before the jury the facta in favour of the accused, viz. that the accused 
was arrested and identified eight months after the event and that the incident took place 
at a time when blackout restrictions were in force and that there were several discrepancies 
in the evidence of the witnesses in the statementd made by them before the Coroner and 
before the Committing Magistrate and in the High Court. 


Before proceeding to deal with the points on which the certificate has been granted, 
it is necessary to set out the facts of the case and the evidence which was led by the 
prosecution. On the night of*Decerfiber 24, 1942, the deceased police constable Nas- 
ruddin Badruddin, No. 2744|F of the Mahim Police Station, was present at the Ma- 
him fair. One Haji Abdulla Kadir Siddik was distributing alms to some fakirs. 
One of the fakira was dissatisfied with what was given to him and started abusing 
Haji Abdulla who had refused to give him anything more. Tha two accused: came 
along and accused No. 1 asked Haji Abdulla not to beat the fakire. Haji Abdulla 
said that he had not beaten any one. Accused No. 1 thereupon took out two one- 
rupee notes and offered them to Haji Abdulla and asked him to distribute the money 
to the fakirs. A crowd had collected at the placa at the time. Haji Abdulla said 
that if the accused wanted to distribute money he should do so himself. At this 
stage the deceased police constable, who was not in uniform, asked the members of 
the cxowd, including Haji Abdulla and the accused to move on, and Haji Abdulla 
moved away. Accused No. 1, however, asked the constable who he was and gave 
him a push and told him to go away. Upon this the constable lifted up his ‘shirt 
and showed accused No. 1 his policeman’s belt which he was wearing below the 
shirt. Accused No. 1 thereupon gave the constable a push. constable asked 
him to take care, whereupon accused No. 1 slapped fim. The constable then caught 
accused No. 1 by the collar of his shirt. Accused No. 2, who was near accused 
No. 1, asked the constable to let accused No. 1 go. The constable refused to do so. 
Thereupon accused No. 2 gave a blow to the constable on the abdomen and accused 
No. 1 gave him a blow on the face. The constable then loosened the belt round his 
waist and either struck or tried to strike accused No. 1 with the leather end of the 
belt. Accused No. 1 caught hold of the belt with both hands. Accused No. 2 asked 
accused No. 1 to let go the belt, and he also asked the constable to let go the shirt of 
accused No. 1, but neither would release his hold. Accused No. 2 then shouted to 
accused No. 1 to stab the constable. The word used in, the charge by the learned 
Judge is “thrust in”. ! Accused No. "I replied that te had no Gha or instrument 
to stab with. Accused No. 2 then butted at the constable with hia head. The con- 
stable released his hold on accused No. Vs shirt and fell on the bench of a tea shop 
close by. Accused No. 1 then cayght hold of the belt, and as the constable tried to get 
up, he started striking him with the bugkle end of the belt. Accused No. 2 was at 
this time warning the people in the crowd not to interfere. The deceased fell back 
a little in his attempt to ward off the blows, Accused No. 2 then gave him a blow 
with his fist on the right side of his neck. Accused Mo. 1 continued to strike the 
constable with the belt with the result that the constable again fell down. He got up 
again. Accused No. 1 continued to give him more blows with the belt until the 
belt broke. The deceased fell down a third time, accused No. 1 continuing to strike 
him with the belt. At this stage accused No. 1 called out to accused No. 2 “ Why 
are you looking at his face, stab him?” Accused No. 2 ran towards the shop 
and got a knife from a man who was there and returned. Accused No. 1 again 
called out to°him “Why are you looking at his face, stab him?” The deceased 
who had fallen down sat up again. Accused No. 1 struck him again with 
the belt and accused No. 2 stabbed him with the knife on his left buttock. After this 
accused No. 1 gave some more blows to the constable with the belt. At this stage 
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two or three policemen who had‘ been called by somebody in the crowd came up. They 
tried to catch the accused but bajh of them escaped. The mjured constable was re- 
moved to the hospital at about 1-20 that night. He died within a few hours 
at about 540 am. The medical eyidence shows that he had several abrasions 
on the left temple and cheek, near the right eye, a lactrated wound near the left eye, 
and a stab wound 1 1[2” long 1” broad and 5” deep on the left buttock which punc- 
tured the left internal illiac artery. According to the medical evidence the wound 
‘was such that if not treated it must cause death Accused No: 1 was arrested three 
days later on December 28. The second accused wasenot arrested till nearly eight 
months later on August 12, 1943. After the arrest of each of the accused the police 
held an identification parade at which the witnesses who were subsequently examined 
at the trial identified both the accused. : 

The prosecution examined Haji Abdulla Siddik whosé dispute with the fakire was 
the starting point of the trouble, and four other witnesses, Mahomed Sujauddin, a 
hawker, Yasinkhan who claimed to be an estate broker, Noor Mahomed the keeper of 
a boarding house near the place where the offence occurred, and one Mastan Imamud- 
din a servant who worked at the Durgah near the place where the offence occurred. 
These four witnesses all claimed to have been present throughout the offence. Both 
the accused said that they knew nothing about the case and that they were innocent. 

The first point mentioned in the certificate of the learned Advocate General is that 
the learned Judge did not point out to the jury with sufficient accuracy and detail 
the distinction between murder and culpable homicide not amounting to murder, that 
he did not read out the relevant gections of the Indian Penal Code, and in, explaining 
the law did mek use the words of the sections. The evidence showed that the knife 
with which the offence was committed was a bif one, and the evidence of one of the 
witnesses as well as the medical evidence showed that it had been driven five inches 
into the body of the deceased. The learned Judge did not read out to the jury the 
sections of the Indian Penal Code which were applicable. He said in his charge that 
the counsel for the prosecution had ftad out to the jury the sections of the Indian 
Penal Code which he considered applicable. He observed that these sections had prob- 
ably sounded unintelligible ta the jury and about as interesting as a railway time 
table, and he then explained the law on the subject in plain language. 

There is nothing in the Code of Criminal Procedure which requirea that a Judge 
in hia charge to the jury should read out the sections of the Indian Penal Code which 
are applicable, though this ‘is ysually done, amd is in my opinion desirable. Section 
297 of the Code of Criminal Procedure says that in cases tried by jury, when the case 
for the tefence and tbe prosecutor’s reply are concluded, the Court shall proceed to 
charge the jury, summing up tfie evidence for the prosecution and defence, and laying 
down the law by which the jury afe to be guided.” Merely reading to the jury the 
sections of the Code which are applicable may often not be very helpful to the jury, 
and might in some cages be somewhat confusing for them. This is especially the case 
in offences falling’ under es. 209, 300 and 304 of the Indian Penal Code. It is always 
very difficult for laymen to understand the difference between culpable homicide and 
murder merely from a reading of es. 299 and 300 òf the Code, anc it is therefore 
desirable and necessary that the Judge in chargihg tbe jury should explain the law 
on the subject in simple non-technical language. In doing so it is not necessary that 
the Judge should refer to those parts of s. 300 which on the. facts of the particular 
case are not applicable at all. To refer to such matters would needlesaly confuse the 
jury. Mr. Justice Blagden in his charge pointed out that if a man unlawfully killed 
another either intending to kill him, or intending to cause an injury of which he 
would probably die, or of which he was likely to die, the crime he committed would 
be culpable homicide, and in either of the first two cases, that is, where he intended 
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be the aggravated form of culpable homicide which ig called murder. He then referred 
to the point which is covered by the second explanation to s. 299 of the Indian Penal 
Code, and which arose oh the facts of this case, that in estimating the likelihood or 
probability of death the jury must Jeave out of account anything which a doctor or 
any skilled person might do to save the victim, and the fact that prompt medical aid 
might have saved the man would not prevent the person who inflicted the injuries 
being held liable for murden where he otherwise would be. Having referred in hia 
explanation of the offences of eulpab% homicide and murder to the intention to cause 
an injury of which the man was likely to die, or of which he would probably die, 
he then explained the difference between likelihood of death and probability of death 
by saying that likelihood of death simply meant that death would not be a surprising 
result, and that probability of death meant that survival of the injured man would 
be a surprising result, and that if the injury inflicted was such that it would surprise 
anybody if the man lived, then prima facie the offence would be murder and nothing 
else. He then referred to the fact that according to the medical evidence, which was 
unchallenged, the injury was necessarily fatal and that the man did, die of it He 
referred to the fact that the injury was on g part of the body which was not vital, but 
he further pointed out that the nature of the injury, namely, that it was a wound five 
inches sleep, had alao to be considered. In doing so he used the following words : 

“If, as the doctor tells you, this wound was five inches deep, it means that someone thrust 
some instrument into this unfortunate man up to nearly if not quite one-third of the*way 
through his body. Is it not obvious that if you do that, to somebody else, you will in all 
probability cause his death, no matter in what part of hie anatomy you gavegefearful wound 
of that description ? Any man in hia senses knows that if you stab a person to that depth, 
or anything approaching that depth, death is at least likely to ensue, even if it is not prob- 
able, and therefore the least offence here must be culpable homicide, apart from anything 
else. From the mere fact that the wound was so deep a jury would be entitled to draw 
the inference that the person who caused it meant to kill or that he thought that death 
would be the probable result, in which case*he commits murder,” 

He also referred to the size of the knife which according to one of the witnesses waa 
fifteen inches long. 

The learned Judge pointed out in the paseage which I have just quoted that if the 
injury was such that death was likely to ensue, the offence would at the least amount to 
culpable homicide, and in the earlier portion of his charge he had made it clear that if 
the jury came to the conclusion that the accused had inflicted the injury with the inten- 
tion of killing or with the intention to cause an injury of which the man would prob- 
ably die, the offence would be the aggravated form, of culpable homicide which 
amounted to murder. The charge, in my opinion, sufficiently explained to the jury 
the difference between culpable homicide not amounting to murder and murder, 
and sufficiently brought to the notice of the jury the alternative verdict which they 
could bring, namely, culpable homicide not amounting to murder. ‘Phere was, there- 
fore, no misdirection in the learned Judge’s charge to the¢jury on this point. 

The next point referred to in the certificate of the learned Advocate General deals 
with the failure of the learned Judge to refer to exception 4 to s 300 of the Indian 
Penal Code. That exception provides. that culpable homicide is not murder if it is 
committed without premeditation in a sudden fight in the heat of passion upon a 
sudden quarrel and without the offender's having taken undue advantage or acted in 
a cruel or unusual manner. The accuged did not plead this exception or: any other 
exception. Untier a 105 of the Indian Evidence Act, when a person is accusec of any 
offence, the burden of proving the existence of circumstances bringing the case within 
any exception is upon him and the Court shall presume the absence of such circum- 
stances. This section does not relieve a Judge, even in cases where the accused has 
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not pleaded that his case cores within any particular exception, from pointing out 
to the jury such facts in the eyidence as might justify the jury in taking the view 
that the accused’s case was covered by one or other exception. It is acmitted that 
this exception was not pleaded by the accused in the statements made by them. It 
was not even referred to by the two counsel who &ppeared for the accused at the 
trial in their arguments, and although these facts would not absolve a Judge from 
the duty of drawing the attention of the jury to circumstances in the evidence which, 
might make the exception applicable to the facts of the particular case, they may 
legitimately be taken into consideration in dealing with the point now raised before 
us, that the learned Judge was wrong in not drawing the attention of the jury to 
exception 4. The learned Judge referred generally to the exceptions to s. 300 in the 
following. words : 

“There are certain exceptiong to the rule that killing ùa man intending to kill him or 
intending to cause some injury of which he will probably die is murder. But it is alwaye 
for the defence to show that an exception to rule is applicable, and there is here no evidence 
whatever that any of those exceptions are applicable. I may as well explain to you why one 
which was read to you doea not apply here.” 

He then referred to exception 1 to s. 300 dealing with grave and sudden provocation 
and said : bs 

“So the policeman was acting properly, and you can put out of your heads any,idea of 
any exception being applicable here. None is.” 

In his opinion, therefore, there was nothing in the evidence which could make excepn. 4 
applicable to the facts of the case, and there was admittedly no suggestion by the eounsel 
who appeafttW{pr the two accused that that exception did apply. No questions were 
put to the prosecution witnesses in cross-examifation to establish a case for the appli- 
cability of this exception. A, Judge is not bound in his charge to the jury to explain 
exceptions which in his opinion are not applicable and for which there is no founda- 
tion whatever laid in the cross-examination. It was no doubt open to the accused in 
this case to deny the offence complftely, afd they may have thought that to plead 
that their case came within any of the exceptions would be inconsistent with their 
main plea that they had nothing to do with the offence at all. That might be a 
sufficient reason for their not pleading the exceptions in the statements which they 
made at the trial. But that would not, in my opinion, be a sufficient reason for the 
accused’s counsel not referring to the exceptions in their arguments at the conclusion 
of the trial, and if they did not do so, one may: reasonably assume that they did not 
think that there was any justification at all for putting forward such an argument. 
I do not wish to be understood as suggesting that where counsel for the accused has, 
for whatever reason, refrained from putting forward the argument that the case of 
the accused falls within one of the’exceptions, the Judge would be absolved from the 
necessity of drawing the attention of the jury to the applicability of the exception, 
if in his opinion there is anything in the evidence which might attract the application 
. of the exception” In the case before us I fail to see,how excepn. 4 could possibly have 
applied. To make that exception applicable the evidence must show that the death 
was caused in a sudden fight in the heat of passiod and upon a sudden quarrel. If 
the evidence of the witnesses is tọ be believed, all that the police constable had done 
was to ask the accused and the members of the crowd to move on, and when he was 
called upon to explain by what authority he had done so, he showed his police belt, 
thereby making it clear td the accused and to others that he was acting in the dis- 
charge_of hig duty as a policeman. The evi ence of all the witneseea*is clear to the 
effect that it was accused No. 1 who struck the firet blow and that it was after this 
that the constable caught hold of the accused. It has been found that the death of 
the deceased was caused not by the blots given to him by accused No. 1 but by the 
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wound inflicted on him by accused No. 2, and that wound was inflicted, not at the 
commencement of the fight, but at the end of it, after the constable had been knocked 
down three times, and after he had been deprived ofethe belt with which he had tried 
to strike accused No. 1, and when he was almost unconscious. Up to that time 
accused No. 2 had not been attacked: by the eonstable at all. The quarrel which 
started the incident had been between accused No. 1 and the constable, not with 
accused No. 2. Accused No. 2's act in stabbing could not therefore be considered 
either sudden or unpremeditated. He stabbed because he was asked by accused No. 1 
to do so. According to one witness it was after accused No. 1 had repeated the 
request three times that accudééd NÔ. 2 brought a knife from a neighbouring shop 
and stabbed the deceased. The stabbing was, therefore, neither unpremeditated nor 
in the course of a sudden fight. It is necessary for the applicability of exception 4 
that the act of culpable homicide shquld have been committed without the offender's 
having taken undue advantage or acted in a cruel or unusual manner, and it is clear 
on the evidence that this requirement of the exception cannot possibly be said to have 
‘been satisfied in the present case. As I haveealready pointed out, the deceased was 
stabbed after he had been knocked down three times, after be had been deprived of 
the only weapon with which he could have attacked the accused, namely, his belt, 
and after he had been reduced to a condjtion in which he could not possibly have 
caused any injury to either of the accused. It was when he had been reduced to this 
condition that accused No. 1 deliberately asked accused No. 2 to stab him, and accused 
No. 2 deliberately went and secured a knife from some one in the neighbourhood, knelt 
down by the side of the deceased who was lying on the ground, and stabbed him. It 
wouldebe difficult to describe this action as not cruel of as not amounting to taking un- 
due advantage of the deceased. There was, therefore, nothing whateve_fthe evidence 
which could attract the applicability of excepn. 4, and since neither the accused nor 
their counsel had contended that this exception applied, and since the learned Judge 
himself thought, and in my opinion rightly, that the exception did not apply, he was 
fully justified in not making any reference to the exception in his charge to the jury. 
‘There was, therefore, no misdirection on this point. 

The third ground mentioned in the certificate of the leamed Advocate General 
deals, as far as I can understand para. 6 of the certificate, with two different points. 
The passages from the charge which are quoted in para. 6 of the certificate occur in 
two different paragaphs of the charge. The first part of the quotation referring to 
the plan of the accused of stopping the dead man’s mouth by killing him, occurs in 
the paragraph at page 58 dealing with the intention of {he ‘accused. The second part 
of the quotation, dealing with the reference to the murder of Julius Caesar, occurs in a 
different paragraph altogether dealing with the question | of abetment. From the way in 
which the observations are quoted in para. 6 of the learned Advocate General's certificate 
it would appear as if the whole passage occurred in the same paragraph and dealt 
with the same subject. It is contended that there was no evidence of any agreement 
between the two accused to kill the deceased and that the learned Judge was therefore 
wrong in saying to the jury that there was a plan on thepart of the accused to stop 
the dead man’s mouth by killing him and by scaring away the crowd and thereby 
preventing any of them from ing forward. But for the purposes of the argument 
advanced by the leamed Judge in this portion of the charge, it was not necessary that 
there should have been a previous agreement between the two accused to kill the 
, deceased. It was possible to argue that after the accused had caused serious injuries 
to the deceased they may have thought it desirable to prevent him from giving evi- 
dence against them by killing him. In view of the fact that the stab which was the 
cause of the constable’s death was inflicted on a part of the body which is ordinarily 
not a vital part, I would myself hesitate to say that there was a definite intention on 
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the part of the two accused fp kill the deceased. But even without such intention 
their act would clearly amount to murder if it fell within the second and third clauses 
of s. 300, namely, if it was done with the intention of causing such bodily injury as the 
offender knew to be likely to cause the death of the person to whom the harm was 
caused, or, if it was done with the intention of causing bodily injury to any person 
and the bodily injury intended to be inflicted wag sufficient in the ordinary course of 
nature to cause death. If the learned Judge thought that the evidence was sufficient 
to justify the inference that the accused intended to kill the deceased, I see nothing 
wrong in his putting that possibility before the jury. Although the point has been 
mentioned in the certificate of the learned Advctate General, it has not been pressed 
before us in the arguments of the learned counsel who has appeared for accused 
No. 1. The point pressed by him refers to the second part of the passage quoted 
from the charge, namely, the reference to the exgmple of the murder of Julius Caesar. 
It has been argued that by making this reference the fearned Judge suggested to the. 
jury that there was a conspiracy between the two accused to murder the constable, 
and that this was not the kind of abetment which was alleged in the prosecution 
evidence. But the learned Judge in the portion of his charge dealing with abetment 
has made this point perfectly clear. In explaining what abetment is he says : 
“Any one who guiltily incites another or assists another to commit a criminal offence is 
said to ‘abet’ it. There must be a sharing ôf the guilty knowledge or the guilty intention 
and there must, be assistance or incitement. In this case you have plain and uncontradicted, 
and indeed unchallenged, evidence from eye-witnesses that accused No. 1 asked accused No. 
2 tą stab the dead man. If in pursuance of that request accused No. 2 obligingly did stab 
the dead man then accused No. 1 abetted him in doing it, and as has been pointed out to 
you (the section has beer read out to you by learned counsel for the Crowr in his 
summing-up) no difference if the crime committed was more serious than the crime 
actually incited, provided it was*one which was likely to occur in pursuance of the incite- 
ment.” 
He then goes on to point out to the jury that if a person abeta another in a crime 
and is present when that crime is committed, there is no legal difference between their 
respective positions ; and it is in this*°connection that he refere to the murder of Julius 
Caesar and points out that Brutus and Casetus were equally murderers. I see no 
misdirection or error of law in this part of the charge. The facts, and the law bearing 
on them, have both been correctly put to the jury. 
This brings me to the last point dealt with in the certificate of the learned Advocate 
General, that the learned Judge did not sufficiently place before the jury the facts 
in favour of accused No. 2 avith regard tochis identification, namely, that he was 
arrested and identified eight months after the event, that the offence took place at a 
time when blackout restrictions were in force, and that there were several discrepan- 
cies in the evidence of the witnesses in the statements made by them before the Coroner 
and before the Committing Magistrate and in the High Court. The learned Judge did 
not fail to deal with this question. Dealing with the identification of the accused he said: 
“Gentlemen, every ome af the witnesses pick out the accused at the identification parades. 
Gentlemen, you Heard that one of the panch witnesses at one parade has left Bombay and 
the other one has left this planet. It was not suggested to Inspector Khan that he had con- 
ducted these parades unfairly. It was not suggested tœ him or any one of the identifying 
witnesses that any one had tipped them the wiser as to who they were to identify. It is 
certainly remarkable that the witnebees have been able to pick out accused No. 2 after a 
lapee of eight months, when admittedly he had no large moustaches, aa he had before. It 
would have been easy, and prudent to reduce them. ‘Well, gentlemen, I ask you to remember 
that, although there were many people there that night, a man beating another insensible 
with a policeman’s belt is not a very usual sight to see: and I hope that to See another man 
deliberately borrow a knife and thrust the knife into the victim is very unusual. If one was 
an eye-witness to that sort of thing it might well make an indelible impression on one’s 
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mind, an impresion which would survive even pdestruction i 
or after a considerable lapse of time.” i ers 

He then referred to the fact that the witnesses whg identified the accused were of a 
very mixed character, a hawker, a shopkeeper, an estate broker and an attendant at 
the Durgah, and that they all recognised the twp men at the identification parades, He 
also referred to the attitude fakeg up by accused No. 2 through his counsel and 
pointed out that although every sort of insinuation was made against Inspector Khan, 
when the Inspector was actually in the witness-box no suggestion was made to him 
that the police had done anything improper in connection with the identification 
parades. Two points were stressed®in the argument before us in this connection. It 
was said that the learned Judge had made no reference to the fact that neither of 
the two panch witnesses who were parties to the panchnamal about the identification 
of accused No. 2 had been examined! But the Police Inspector gave an explanation 
why they were not examinel. He pointed out, before his crogs-examination com- 
menced, that one of the panchas had died and the other had left Bombay and could 
not be served with a summons. Not a single question was put to the Inspector in 
his cross-examination to suggest that the police had not made proper attempts to ascer- 
tain the whereabouts of the panch or to get the summons served on him. In these 
circumstances I see no reason why the leamed Judge should have made a special 
reference to the failure of the police to éxamine the panchas 'in connection with the 
identification of accused No. 2. - 

It was also argued that the learned Judge had not referred to the discrepancies in the 
evidence. The only discrepancy in the evidence of identification to which- our atten- 
tion has been drawn is in the evidence of the witness Mastar Imamuddin. This 
witness was asked whether he was asked at the identification paradgtovidentify the 
. man who had stabbed, and he replied that he had been asked and that he identified 
Hasean, that ig, accused No. 1. In the very next sentence, however, he said that later 
on he was called to the police office to identify Akbar, accused No. 2; he was asked 
to identify the assailant and that he identified accused No. 2 although he had removed 
the long moustaches which he previously bad. “In his evidence before the committing 
Magistrate this witness made no reference to accused No. 2 at all. After referring to 
the fact that accused No. 1 twice knocked the constable down and struck him with 
the belt he said that accused No. 1 then shouted to accused No. 2 to stab the con- 
stable, that at this stage the witness went to call the police, and that when he 
returned he saw the constable lying on the ground bleeding. According to this state 
ment the witness could not have seen the actual stabhjng"of the deceased by accused 
No. 2. This was undoubtedly a serious discrepancy and it would have been better if 
the learned Judge had drawn the attention of the jury to it, but I am not prepared 
to say that his failure to do so is such a serious defect? in the charge as could be said 
to amount to a misdirection. It may be mentionefi in this connection that the learned 
Judge has referred to this witness in lahguage which could have left the jury in no 
doubt that in view of the learned Judge the witness was not a yery reliable one. The 
learned Judge refera to this witness as the illiterate qontortionist*who was abeent 
without leave from his post at the Durgah. He observes that one could not help 
smiling at hig gestures. He meħtions that there was a rather serious discrepancy in 
his evidence, although it is not the’ discrepancy which is now under discussion. He 
points out that although at one time he said that he could not gee the knife, he had 
at the trial said that the knife was fifteen inches long, and he suggests to the jury 
that his earlier statement was more likely to be accurate. He points out that his story 
of the knife being fifteen inches long might be considered by the jury as a wild erag- 
geration, though he himself does not say so. Apart from the evidence of this witness 
there were other witnesses who had identified accused No. 2 both at the identification 
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parade and at the trial, and {there wag nothing in the crogs-examination of these 
witnesseg or of the Police Inspector to suggest that their identification was open to 
suspicion. I do not think that there is any misdirection in the charge on this point 
either. 

These are the only pointe referred, to in the certificate of the learned Advocate 

General and since, in my opinion, there was no misdirection on any of these points, 
the petition of the accused must fail, But the learned counsel for accused No. 1 has 
raised one other point. He contends that there is a misdirection in the learned Judge’s 
charge to the jury as regards the applicability of exceptian 1 of s. 300 to the facts of 
this case. That exception provides that culpable hemicide ig not murder if the 
offender whilst deprived of the power of self-control by grave and sudden provocation 
causes the death of the person who gave the provocation. We are told that this 
exception was pleaded on behalf of the accused by the Jearned counsel who appeared 
for him at the trial, The leamed Judge says in his charge that this exception was 
read to the jury by the counsel for the accused and he has dealt with it in his charge 
in the following words : . 
“T may as well explain to you why one (exception) which was read to you does not apply 
here. If a person is deprived of his powers of self control by grave and sudden provocation, 
in certain circumstances he can kil a man and only commit the offence of culpable homi- 
cide ; but you know that neither of the two persons who could say that they were deprived 
of their power of self control has said so in this case. They say that they know nothing 
about this case. There are other reasons why the explanation does not apply ; one ds that 
such provocation as was given was given by a policeman—a public servant—who was per- 
fectly entitled to do so lawfully asking some people to move on. He may not have done it 
very tactfully, but even a policemgn is not bound—on pain of death—to be tactful, Our 
only rights ifthe highway are to come and go, and we may stop in the way for the purpose 
incidental to coming and going. But we have no right to hold public meetings or anything 
on the highway, and if you do that a policeman, or for the matter of that any one, bas a` 
right to ask you to move on and not to block up the highway, So the policeman was acting 
properly, and you can put out of your heads any idea of any exception being applicable here. 
None is.” è ; 
It is contended for the accused that the learned Judge’a charge on this point practi- 
cally amounted to a direction to the jury that exception 1 did not apply, and that 
the question whether there was grave and sudden provocation was a question of fact 
which should have been left for the determination of the jury. 

Before I proceed to deal with this contention, it is necessary to deal with a very 
important point of law which is raised by it. Tbe point with regard to exception 1 
is not mentioned in the certififate of the learned Advocate General, and the question 
we have to consider is whether in dealing with a case coming before us under cl. 26 
of the Letters Patent we are entitled to go into questions which are not covered by 
the certificate of the Advocate General. Clause 25 of the Letters Patent provides that 
there ehall be no appeal to the High Court from any sentence or order passed or made 
in any criminal trial before the Court of the original criminal jurisdiction which may 
be constituted by one ‘or more Judges of the High Court. But it shall be at the discre- 
tion of any such Court to reserve any point or poihts of law for the opinion of the 
High Court. Clause 26 of the Letters Patent runs as follows : 

“ And we do further ordain that on such point or points of law being so reserved as afore- 
said, or on its being certified by the said Advocate General that, in his judgment, there is an 
error in the derision of a point or points of law decided by the Court of orginal criminal 
jurisdiction, or that a point or points of law which has or have been decided by the sald 
Court should be further considered, the said High Court shall have full power and authority 
to review the case, or such part of it as may be necessary, and finally determine such point or 
points of Jaw, and thereupon to alter the sentence passed by the Court of original criminal juris- 
diction, and to pase auch judgment and sentence as to the said High Court shall seem right.” 
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The words : “the said High Court shall have full power and authority to review the 
case, or such part of it as may be necessary, ang finally determine such point or 
points of law, and thereupon to alter the sentence” seem td me to indicate clearly 
that the jurisdiction of the High Court under cl, 26 is restricted to the point or points 
of law certified by the Advocat® General as involving an error, and that if the High 
Court comes to the conclusion that there has been no error with regard to the point 
or points of law mentioned in the certificate of the Advocate General, the High Court 
would have no power to go into any other question, or to review the case generally, 
even to the extent of altering she semtence. To take a different view would nullify the 
Provision in cl. 25 that there shall be no appeal to the High Court from any sentence 
or order passed or made in any criminal trial before the High Court. It is no doubt 
true, and it has been held in many cases, that if the High Court comes to the conclu- 
sion that there has been an efror on any of the points of law mentioned in the certi- 
ficate of the Advocate General, the High Court is entitled to consider the whole case, 
and thereupon to alter the conviction or the, sentence or both. There is no direct 
decision of our own High Court on this point. In Emperor v. Narayan Raghunath 
Patki! a matter which came up before the High Court under a certificate granted by 
the Advocate General under cL 26 of the Lettera Patent was considered by a full 
bench ‘of five Judges. The question refetred to in the certificate of the Advocate 
Generq] was as regards the admission of the record of a certain statement which had 
been made by a friend of the accused to a police officer. At the trial the pereon who 
was alleged to have made the statement denied it, and the presiding Judge admitted 
the statement in evidence both to discredit the person who had made it, and also as 
evidence against the accused as containing a statement made to the police-corroborat- 
ing confessions made by the accused.» These confessions had also been admitted in 
evidence against the accused. It was held by all the Judges that the statement had 
been wrongly admitted by the trial Judge, and that its admission amounted to an 
error on a point of law. The Court then proceeded to consider whether there was 
sufficient evidence apart from this statement to support the conviction of the accused, 
and a question arose whether under cl. 26 of the Lettere Patent the High Court had 
power to review the case only gua the wrongly admitted evidence, or whether it had 
power to review all the rest of the case. The counsel for the accused had asked the 
Court to consider whether the accused’s confession which had been admitted at the 
trial had been induced by a threat or promise or inducement and was therefore 
inadmissible under s$. 24 of the Indian, Evidence Act. Three of the learned Judges 
took the view that the High Court acting under cl. 28 could review the whole case 
and could go into the question whether the confession, which had been admitted by 
the trial Court, was admissible or not. Two of the Judges, Davar and Beaman JJ., 
were of the opinion that under cl* 26 the Court was at liberty to review the casegor. 
part of the case for the purpose of determining the point or points of law which are 
either reserved for its opinion or certified by the Advocate General to be wrongly de- 
cided, but that it was not open to the Court in review to,go behind the record of the 
case and enter into an elaborate investigation as to whether each particular piece of 
evidence recorded by the Judge was on was not rightly admitted. Beaman J. held 
that if the party did not object and did not ask for a certificate in respect of evidence 
which is challenged for the first time after the trial at the hearing before the Court 
of Reference, the objection comes too late. This decision, however, does not deal with 
the question in the form in which it arises before us, In Patkt’s case the High Court 
came to the conclusion that there was‘an error on the point of law with regard to 
which the ceruficate of the Advocate General had been given, viz. the improper admis- 
sion of the statement. Having come to that conclusion it was the duty of the High 
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Court to see whether, excluding that evidence, the conviction could be supported on 
the rest of the evidence. The pqint with which we have to deal, whether, when this 

Court has come to the conclusion that there has been no error on anyi point of law 
with regard to any of the matters referred to in the certificate of the Advocate Gene- 
ral, the Court can nevertheless reopen the whole case ànd deal with points which were 
pot raised before the Advocate General or are not covered by his certificate, did not 
arise at all in Patk?s case. This question has, however, been dealt with in two judg- 
ments of the Calcutta High. Court and jn one judgment of the Madras High Court. 
An The King-Emperor v. Upendra Nath Das’ a cage coming up before the High 
Court under cl. 26 of the Letters Patent of that Court was dealt with by a full bench 
of five Judges. It was held that where there is no misdirection or other error as 
certified by the Advocate General under cl. 26, his certificate is misconceived, and 
the High Court has no power to interfere, and that it‘is not within its power to re- 
open the case and exprese any opinion on the merits. Jenkins C. J. in dealing with 
the point said (p. 666) : i 
“The result then is that the certificate granted is misconceived: In part it is opposed 
to the learned Judge's conclusive statement of what occurred and in no respect can I find 
that it discloses an error in the decision of a point of law decided by the Judge at the trial. 
“In this view of the case it is not withinemy power to re-open the case and I regard 
myself as not entitled to express any opinion as to its merite. In fact, I am not in a posi- 
tion to deal with the merits; for they have not been discussed before us, nor have those 
conditions been established on which alone they could be considered by us. A 
“Our powers are circumscribed, for we can only act in conformity with clause 26 of the 
Letters Patent. If there was no misdirection or other error aa certified, the certificate was 
misconceived ang we have no power to interfere. 

“If the merits of the case or the sentence are ¢o be further considered, then that must 
be not by this Court, but some ‘other authority vested with the requisite power.” 

The same question again came up for consideration before a full’ bench of five 
Judges of the Calcutta High Court in The King-Emperor v. Barendra Kumar Ghose. 
The accused in that case was convicted under s. 302 of the Indian Penal Code. The 
Advocate General granted a certificate under cl. 26 of the Letters Patent, and the 
point referred to in the certificate was that the trial Judge had misdirected the jury 
on a point of law, and had also misdirected them in so far as he omitted to draw the 
attention of the jury to the defence of the accused beyond making a mere reference 
to the statement made by him. It was beld by the full bench that there was no mis- 
direction or non-direction ¢moynting to misdizection. It was further held that accord- 
ing to the accepted interpretation of cl. 26 of the Letters Patent the Court may 
consider the question of alteration of sentence by the trial Court only when the point 
of-law reserved by the trial Court under cl 25 of the Letters Patent, or certified by 
the Advocate General under cl. 26, Has been decided ‘in favour of the accused. Mookerji 
J., in dealing with this question, said (p. 2097 : 

“In my opinion, thege is no escape from the conclusion that as neither of the two points 
of law specificallf certified by the Advocate General can be answered in favour of the 
accused, his application for review must be dismissed so far as the exercise of thd powerr 
conferred on this Court by clause 26 of the Letters Patent is concerned.” 

The same point was considered by a full bench of five Judges of the Madras High: 
Court in Muthukumaraswami Pillai v. King-Emperor,® and it was unanimously held 
that it was not open to the accused’s pleader to argue any question of law which was ' 
not raised in the certificate given by the Advocate General under cl. 26, and the 
contention that as soon as a certificate is granted by the Advocate General in regard 
to any point of law the whole case is opened up for consideration by the High Court 
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under cl. 26 of the Lettes Patent, was definitely overruled. 

I am of opinion with respect that the view takan by the Calcutta High Court in 
The KingsEmperor v. Upendra Nath Das and The King-Emperor v. -Borendra 
Kumar. Ghose and by the Madras High Court in Muthkukumaraswami Pillai y. King- 
Emperor is correct, and that, nce we come to the conclusion that there has been no 
stor on any Point of law referred to in the certificate of the Advocate General, it 
ia open to us to consider any other ion not i 

n y question covered by the certificate of the 

On this view of the case it*is no? open tous to consider the point raised by Mr. 
Ghaswalla for accused No. 1, that there was an error on a point of law in the charge 
of the learned Judge with regard to the applicability of exception 1 of s 300 to the 
facts of this case. Even, however, if we were at liberty to deal with this question, I 
am not prepared to say that there is any error of law in the learned Judge’s charge 
on this point. Exception.1 to e. 300 was relied on by the counsel for the accused at 
the trial, although it had not been pleaded by either of the accused in their state- 
ments. The learned Judge has referred to this exception in his charge and has put it 
to the jury that no ‘case of grave and sudden provocation, such as would reduce the 
offence from murder to culpable homicide, not amounting to murder, had been made 
out on the evidence. That view appears to me to be fully justified. The evidence of 
all the witnesses showed clearly that it was accused No. 1 who struck the first blow. 
All that the constable did was to ask the accused, as well as Haji Abdulla and the 
other persons ih the crowd, to move on. It is in evidence that when accused No. 1 
resented this interference and asked the constable who he was and gave him a push 
and told him to go away, the constable raised his shirt and showed, the” policeman’s 
belt which he was wearing under his sħirt. He also warned accused No. 1 not-to push 
him again. Thereupon accused No. 1 slapped the constable, and it was after this 
that the constable caught hold of accused No. 1 by the collar of his shirt. This is the 
story given by Mahomed Sujanddin and by Yasinkhan. The evidence therefore shows 
that the accused must have known before the fight began that the deceased was a 
police constable. Haji Abdulla has stated that as soon as the deceased raised his shirt 
and ahowed his belt he recognised it as a policeman’s belt. The mere request or order 
to the accused to move on cannot possibly be regarded as such provocation as could 
in any way justify the act of the accused in attacking the constable. The constable 
wag acting in the exercise of his duty in asking the accused and others to move on. 
Even if it could be argued that the action of the consjabfe in asking accused No. 1 
to move on, or in seizing him by the collar of his shirt after accused No. 1 had struck 
him, may to some extent have provoked accused No. 1, the provocation certainly 
eould not be regarded as grave. In order that exception 1 ahould apply it must be 
shown that the provocation was 90 grave and sudden as to deprive the accused of the 
power of self-control. But an even more’important consideration is that the stabbing 
which was the cause of the constable’s death was done not by gccused No. 1 but ac- 
cused No. 2, and there is nothing,whatever in the evidenge to show hat the slightest 
provocation had been given by the constable to accused No. 2. The altercation which 
occurred was between accused Nô. 1 and the constable. It was accused No. 1 who 
resented the constable’s interference,’not accused Nọ. 2. It was not accused No. 2 
who was seized by the constable or struck by him. It was after the constable had 
been knocked down three times that accused No. 2, at the request of accused No. 1, 
deliberately went and obtained a knife from some one in the neighbourhood and came 
back and stabbed the constable, who at the time was lying on the ground. _ His act ` 
was not done suddenly on the impulse of the moment and was' absolutely unprovoked. 
The learned Judge was therefore perfectly justified in poifiting out to the jury that 
even this exception which had been put forwarti by the counsel for the accused did not 
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apply. The leamed Judge has undoubtedly expressed his ewn opinion on this point 
in an unduly emphatic manner. , But I am not prepared to say that the language 
used by him can be regarded as amounting to a direction to the jury that exception 

1 did not apply. The utmost that qan be said is that it was a very emphatic ex- 
pression of the learned Judge's own opinion that te exception did not apply. It 
does not amount to a misdirection. 

In my opinion, therefore, it has not been shown that there has been any error on 
any point of law in the charge delivered by the learned Judge to the jury. On this 
view of the case it would not be open to us te altes the sentences passed by the 
learned Judge. We, therefore, make no order in the matter. 

SEN J. I agree that none of the four points covered by the Advocate General's 
certificate satisfactorily establishes that the learned Judge’s charge to the jury is 
vitiated by any such misdirection or non-direction as calls for our interference. At 
the outset, I may say that I am in agreement with the view taken by my learned 
brother regarding our powers under cL 26. Mr. Ghaswala has strenuously urged 
that the High Court has power to review the case not only ag to the points covered by 
the certificate, but to review the whole case, a point which was urged in Bmeperor 
v. Narayan Raghunath Patki. The headnote of that case on this point says : 

“ Held, by RUSSLL, Ag. C. J, CHANDAVARKAR and Barry, JJ. (DAVAR and BEAMAN, JJ. 
dissenting) that the Court has power to review the whole case.” o 
We would bave been concluded if the headnote bad been correct, but I find it is 
not. *Chartdavarkar J. thought that the contention that the High Court was precluded 
by the terms of cl. 26 from considering the admissibility of the confession of the 
accused, a Matter which was not covered by the certificate, was “ based dn an obvious 
fallacy.” He held that the trying Judge had tlecided the question as a question of 
fact, holding in effect that the evidence did not appear to him to justify the exclusion 
of the confessions upon any of the grounds specified in s. 24 of the Indian Evidence 
Act, and be remarked (p. 126): 

“Tt is upon that narrower ground that thee point now under discussion must and can 
be disposed of and it ia not necessary to decide the broader question mised—-whether we 
have jurisdiction under clause 26 of the Letterd Patent to decide any other point of law 
than that contained in the Advocate General’s certificate. I say it is not necessary and I 
decline to consider it because there is no point of law as such about the admissibility of the 
confession before us,” : 
Batty J. did not think it mecessary to discuss the question of the powers and duties - 
of the Court acting under cf 26 of the Lefteré Patent. Davar J. and Beaman J. 
both held that the Court had not the power'to go into any question not mentioned in 
the certificate. That case cam be further distinguished from the present one on the 
ground that there the High Court.upheld the objection raised in the certificate that 
a document containing a statement of a fsiend of the accused, which was used as 
evidence against the accused, had been wrongly admitted. Having done that, the 
High Court had necéssarily to see the effect of the confession. Such is not the case 
here, and, therefore, that case does not appear to ‘be an authority in support of the 
contentions urged by Mr. Ghaswala. Both the Madras and the Calcutta High Courts 
in the cases cited by my leamed brother, viz. Muthukumaraswami Pillai v. King- 
Emperor) The King-Emperor v. Upendra Nath ‘Das, and Thad King-Emperor v. 
Barendra Kumar Ghose, have definitely taken the view that the High Court’s power 
of review is strictly limited to the points covered by the certificate. That appears to 
me to be also tha natural interpretation of cl. +26. 

In Emperor V. Nerayon Raghunath Patki Davar J. held (p. 132) “that the words 
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“review the case” in cl. 26 must be read with the words that follow, viz. “or such 
part of it as may be nece’sary and finally determine such point or points of law.” 
“Under cl. 26 it seema to me that we are at liberty to review the case or part of the 
case for the purpose of determining the point or points of law that are either reserved for 
our opinion or are certified by the Advocate General to be wrongly decided.” 
Similarly Beaman J. said (p. 145): 

“Tf the party did not object, did not ask for a certificate in reapect to evidence which 
is thus challenged for the firat time after the trial, at the hearing before the Court of re- 
ference, the objection comes too late.” 

A similar view will also appeat in The King-Emperor v. Barendra Kumar Ghose? It 
seems to me that cl. 26 must be read in conjunction with cl. 25, the first part of which 
statea that there shall be no appeal to the High Court from any sentence or order pass- 
ed or made in any criminal trial before the Courts of original criminal jurisdiction. 
The second part of cl. 25 enables the trying Judge to reserve any point or points of 
law for the opinion of the High Court. Such points have to be dealt with under 
cl. 26 in the same manner aa points covered by the Advocate General’s certificate. 
It could hardly have been contemplated that when a point is reserved, the High Court 
would have the power to deal with any other matter; otherwise there would be 
little significance in the expression “reseryed.” Prima facie, it seems to me that the 
same consideration must apply to points mentioned in the Advocate General’s certi- 
ficate.. The expression “review: the case” must be read, in my judgment, in con- 
junction with the words “and finally determine auch point or points of law and there- 
upon to alter,” etc. The power and authority to review are obviously interided fo be 
the necessary preliminary in order that the High Court may be able finally to deter- 
mine the point or points of law mentioned, and on determination ef such point or 
points (“thereupon”) the High Court’ would be in a position to alter the sentence and 
pase such judgment and sentence as to the High Court may seem right. Clause 26, 
therefore, is intended to give a limited power of interference to the High Court, and 
being in derogation of the express prohibition that there shall be no appeal must 
be strictly construed. In Ramenujam vt King-Emperor™ some inadmissible evidence 
had been admitted, but their Lordships did not interfere with the decision of the 
trial Judge on that ground, holding that there had been no decision on the point 
which could be regarded as a decision on a point of law within the meaning of cl. 
26. But it seems obvious that they would have been entitled to interfere if they 
could “review the case” in-the sense urged by Mr. Ghaswala. Our conclusion with 
regard to our powers under cl. 26 would, therefore, shut out from our consider- 
ration any contentions urged on points. outside the Advocate General’s certificate. 
The important point with respect to which such contentions had been urged is that 
part of the learned Judge’s summing-up which relates to the applicability of excep- 
tion 1 to s. 300. I also agree with my learned bréther that even if we had the power 
to entertain the said contentions, we should find little substance therein. It is to be 
remembered that the stabbing was done by accused No. 2 and the question of grave 
and sudden provocation would haye to be raised in relation to him and not to accused 
No. 1. It seems impossible to say that there.is any evidence; or even possibility, of any 
such provocation having been givén to accused No. 2. Even as to accused No. 1, the 
evidence which may be regarded as Suggesting provgcation to him is very inadequate, 
there being the clearest evidence that it was he and not the deceased who first took 
and almost throughout maintained the aggressive. 

I shall now take up the four pointg mentioned in the Advocate General’s certi- 
ficate in order? As to the first point mentioned in para. 5(@) of the certificate, in my 
opinion, the learned Judge explained the law applicable to the facts of this case 
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with sufficient precision and Ibcidity. “He first stated the broad and essential in- 

` gredients of the offences of culpable homicide and murder and also stated the im- 
portant point that in estimating ¢he likelihood or the probability of death the jury 
must leave out of account anything which a doctor or other skilled person might do 
See oa Then he explained what be meant by the expression “ likelihood 
of dea “probability of death” and said :» 

i ds guy meani ie anch dak it wold surprise yi e At dhe nina ved tah, 

prima facie, that is murder and nothing else.” 
In all this he followed the analysis of the two gectiong made in Reg. V, Govinda’. 
Tha eels aad die loaa a id ne odkod ee ees Ok tae WO atin 
Tightly left out matters which were irrelevant and which would only have confused the 
jury if stated in detail. All that: s. 297 of the Criminal Procedure Code 
‘says on this point is that the Court shalle besides summing-up the evidence, 
lay down the law by which the jury are to be guided. In The Ktng-Emperor 
y, Upendra Nath Das? it was pointed out that the duty of a Judge is to lay 
down the law only in so far as ‘it has a bearing onthe evidence adduced 
in the particular case, to simplify the issues fairly and properly: before the 
Court, to direct the minds of the jurorg to those issues alone and not to perplex 
their minds with considerations which are outside the legitimate scope of the inquiry. 
It was similarly held in Adam Ali Talugdar v! The King-Emperor® that it is not 
for the Judge to explain to the jury questions of law which do not arise on the 
facts' or pleadings of the parties. 

In’ applying the law to the facts, however, the learned Judge suggested that the 
offenders myst have intended to*ll their victim in order to leave “as few withesses 
for the prosecutien as possible.” This was his qwn view, and at the beginning of the 
summing-up he had strongly cafitioned the jury not to regard any of his conclusions 
on facts as binding on them. The learned Judge perhaps did not sufficiently stress 
the fact, though he mentioned it, that the seat of the injury was not a vital part of 
the body. As the victim was already lying helpless, his death would certainly- have 
been rendered more certain by stabbing him in one of the vital parts of the body; 
and the argument for the accused would be, and it has been urged before us, — 
that the intention of the offenders could not have been the causing of the victirn’s 
death, because the part selected for the injury wae the victim’s hip. But whatever 
the object with which the wound was inflicted, there can be no doubt, in view of 
the clear medical evidence,,which was not challenged, that the bodily injury intended 
to be inflicted was “ sufficient 4n the ordinary ‘course of nature to cause death.” This 
was a conclusion which it was impossible for any jury to escape on the evidence in 
‘this case. That being so, though the learned Judge did not make any specific re- 
ference to cl. (3) in a 300, one cgnnot say that his suggestion as to the accused’s 
intention has caused them wrongly to hold that this was a case of murder and thus 
occasioned a failure of justice. The principle of a 537 of the Criminal Procedure 
Code, though it goes not apply in terms to the cases dealt with under cl. 26, would 
apply to such a case, as pòinted out in Emperor v. Putian Hassen+. It seems, 
therefore, that’ there is no`case for interference under the first point mentioned in 
the certificate. 

Aa to the second point, exception 4 to s. 300 was not relied on by either of the 
accused before the learned Judge, and rightly so, particularly in view of the last part 
of this exception, which clearly would not apply to the facts of this case, as pointed 

- out in the judgment of my learned brother. Besides, there was no sudden fight or 
1 Mota I. L. R. 1 Bom, 342. 4 Seat) I, R. 60 Bom, 599, 
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quarrel with accused No. 2 who had scarcely intervéned in the altercation between 

accused No. 1 and the deceased and who had to be told thrice by accused No. 1 
after the deceased had fallen down, to stab the decgased, according to the evidence in 
this case, before he deliberately proceeded to stab the deceased with the knife which 
be had procured for the purpose. As held in Remanujam v. King-Emperor,: unless 
the point of law has been raised in such a way that it can be said to have been pre- 
sented to the Judge’s mind for decision, it cannot be held that there has been a deci- 
sion on a point of law within the meaning of cl. 26. There does not, therefore, ap- 
pear to be any substance also in the point mentioned at para. 5(b) of the certificate. 

The third point is stated at para? 6 of the certificate and concerns the question of 
abetment. It seems to me that the learned Judge has explained the law bearing on 
the facts of this case as to abetment in clear and succinct language and that there 
could be little difficulty for the jury im dealing with the question of accused No. 1’s 
abetment. The example of Julius Caesar’s murder, being a case of conspiracy and not 
incitement, was certainly not a case strictly in point, but that illustration could not, in 
my opinion, have misled the jury when the law applicable had been properly and 
clearly explained to them. 

The fourth point is to be found at para. 7 of the certificate and that deals with 
question of the identification of accused Ng. 2. It is true that the learned Judge omitted 
to point out that witness Mastan first stated that he identified accused No. 1, and 
not agcused No. 2, when asked to identify the man who had stabbed the deceased, 
and that before the committing Magistrate he did not say that accused No. 2 had 
“stabbed the deceased. But the learned Judge rightly treated this witness; whom he 
descyjbed as an illiterate contortionist, as of the least importance of all the eyewit- 
nesses. The more important witnesses were Mahomed Sujauddinkhan, whose depo- 
aition was quoted by the Judge at breat length, Yasinkhan Haji Husaemkhan and 
Noormahomed Husseinkhan, all of whom gave clear and unambiguous evidence as 
to who had stabbed the deceased and who had abetted the offence. There was, 
therefore, every probability that even if the jury had been told about the discrepan- 
cies in Mastan’s evidence, they would bave helti accused No. 2 as the man who had 
stabbed the deceased. I agree, therefore, that it would be proper for us to take no 
action on this point also. N 

In the result, I agree that no order should be made in the matter. 

RAJADHYAKSHA J. I am in entire agreement with the very full judgment deliver- 
ed by my learned brother, Mr. Justice Wadia, and I ghall state very briefly my 
reasons for s0 doing. °. ° 

The first point, which has been referred to in the certificate of the learned Advo- 
cate General, is that the learned Judge did not point out to the jury with sufficient 
accuracy and detail the distinction between murder and culpable homicide not 
amounting to murder, that he did not read the felevant sections of the Indian Penal 
Code, and that in explaining the law, did not use the words of the sections of the 
Indian Penal Code. It is undoubtedly true that the learnedeJudge has not specifi- 
cally referred to the sections of the Indian Penal Codeeor in explaining the law used 
the precise language of those sections. In my opinion, it would have been desirable 
to refer to the sections and to ‘explain the difference between culpable homicide and 
murder by reference to the exact language of the sections. What the learned 
Judge has done is to explain the difference by using non-technical language, and in 
thie he seems to have followed the advice of the Calcutta High Court in the case of 
Jaspath Singh v. Queen-Empress? where it has been observed as follows (p. 168) :— 

«Judges Should not leave the Code to the jury in this kind of way for them to read and 
interpret it for themselves, but as I said before they must explain the law to the jury and 
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tell them, not under what secti€n they dre to convict the accused, but in some kind of 
popular language which they can understand of what offence they are to convict him, whe- 
ther it be homicide or grievous hurt, or any -other.” 

I am not prepared to say that the jury have not been properly directed as re-. 
quired by s8. 297 of the Criminal Progedure Code, with regard to the law so far as it 
was applicable to the facts of this case, Section 298 Of the Criminal Procedure Code 
does not require that the sections should be quoted. Al that is necessary is that 
the Judge should lay down the law by which the jury are to be guided, The sections 
relating to the law of culpable homicide and murder refer to (1) the intention on 
the part of the offender to cause death, or (2) ttf inteAtion to cause bodily injury or 
(3) the knowledge that the offender would by doing the particular act cause death. 
The last consideration, viz. as regards the existence of the knowledge of the likelihood 
of causing death as distinguished from the intentjon of causing death or bodily injury 
did not arise in this case as accused No. 2 did undoubtedly intend to cause death or 
at least bodily injury. The omission of the learned Judge, therefore, to refer to this par- 
ticular ingredient, viz. the guilty knowledge as constituting an ingredient in the offence 
of culpable homicide or murder could not be said to be in any way a misdirection on 
‘the part of the learned Judge. Similarly, the question whether the offence would be one 
of murder by reason of causing bodily injyry which the offender knew was likely to 
cause the death of the particular person to whom the harm is caused, though it would 
not have that effect in respect of other persona, also, did not arise in this case for con- 
sideration. Thus from the circumstances of thé case, the consideration of cl. 3 of s. 299 
and cls. 2 and 4 of s. 300 as analysed by Melvill J. in Reg. v. Govinda was automa- 
tically excluded. The only question then was whether accused No. 2 intended to 
cause death, in which case the offence would be one of murder or if the 
intention of the accused was to cause only bodify injury, whether the intended bodily 
injury was likely to cause death in which case the offence would be one of culpable 
homicide or whether the intended bodily injury was sufficient, in the ordinary course 
of nature, to cause death in which case the offence would be one of murder. The 
distinction between the two latter cases*depends, as was pointed out in Reg. v. Govinda, 
on the probability or otherwise of death ensuing. This is precisely what the learned 
Judge pointed out to the jury when he observed as follows : 

“ As a rule, if 2 man unlawfully kills another either intending to kill him or intending to 
cause an injury of which he will probably die, or of which he is likely to die, the crime he 
commits is ‘culpable homicide’ and in elther of the two former cases—intending to kill or 
intending to cause an injury of which the man will probably die—it is an aggravated form 
of culpable homicide which is caffed ‘murder’. In estimating the likelihood or the proba- 
bility of death you must leave out of account "anything which a doctor or other ‘skilled 
person might do to save the victim. The fact that prompt medical aid may have saved 
the man will not prevent the person who inflicted the injuriea being liable for murder where 
he otherwise would be. Gentlemen, ‘Mkelihood pf death’ simply means that death would 
not be a surprising result. ‘Probability of death’ means that survival would be a sur- 
prising result, If the injyry meant ia such that it would surprise you if the man lived, then, 
prima facie, that ® murder and nothing else.” 3 

In my opinion, in these observations, tbere was no misdirection whatsoever in 
laying down the general principles of law so far as they were necessary for the de- 
termination of this case. In applying them to tHe facts of this particular case, the 
learned Judge did express his own view that the intention of the accused must have 
been to cause the death of the victim. In this connection, he pointed out two cir- 
cumstances, vir. (i) that the thrust of the knife went as deep as five inches in the 
buttocks of, the victim and (ii) the probable intention of the accused to silence the 
victim for ever so that there may be no evidence for the prosecution in respect of offence 
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in future. Speaking for myself, I would have hesitateg to come to the conclusion that 
there was any intention ba the part of accused No. 2 to cause death. The learned 
Judge did point out that the blow was given on a non-vital part of the body. But 
if the intention of the accused was to cause death of the deceased, it would 
not have been very difficult for the assailant to give a blow on the more vital parts 
of the body such as chest, abdomen or neck. It is also doubtful whether the assail- 
ant could be fastened with the intention of causing the death of the deceas- 
ed, merely in order to see that he was not there to give evidence later om if legal 
trouble aroge—as there were numerous witnesses who could give evidence as to what 
took place. In any case, if*the Idarned Judge thought that from the circumstances 
of the case, the intention to cause death could be inferred, he was entitled to express 
his own view and to leave it to the jury to accept it or not. It was obvious in this 
case that accused No. 2 did integd to cause bodily injury, and the jury had to 
consider whether the bodily injury intended to be inflicted on the deceased was only 
likely to cause death or was sufficient in the ordinary course of nature to cause death. 
The learned Judge did direct them on this point when he observed : 

“ Any man in his senses knows that if you stab a person to that depth, or anything ap- 
proaching that depth, deatH is at least likely to ensue, even if it is not probable, and 
therefore the least offence here must be culpable homicide, apart from anything else.” 

He had also pointed out that if the intention of the aseailant was to cause an injury 
of which the victim would probably die, then the offence would be an aggravated 
form of culpable homicide not amounting to murder. In my judgment, therefore, 
all the necessary provisions which would have enabled the jury to come to the con- 
clusion as to whether the offence fell under the category of culpable homicide not 
amounting to murder or under the category of murder were brought by the learned 
Judge to the notice of the jury, and ‘thus there was ho misdirection on that point. x 
The next point referred to in the certificate of the learned Advocate General is 
that the learned Judge in his summing-up did not refer to exception 4 to s. 300 of 
the Indian Penal Code, and that it was incumbent upon him to put the case before the 
jury arising out of the evidence even tHough such a case was not raised or suggested 
on behalf of the accused. This exception says that 

“Culpable homicide is not murder if it is committed without premeditation in a sud- 
den fight in the heat of passion upon a sudden quarrel and without the offenders having 
taken undue advantage or acted in a cruel or unusual manner.” 
Although under s. 105 of the Indian Evidence Act, the burden of proving that 
hia case came under one of the exceftions is upon the accused, this exception was 
never pleaded by him in his~statement before the Court. It is no doubt true that 
the defence of accused No. 2 was that he as‘not there at all, And having taken 
this defence be could not very well say that he, was entitled to the benefit of excep- 
tion 4. But it was for the learned cqunsel on behalf of the accused to press that 
point in the course of argument if the counsel thought that the circumstances of the 
case attracted the applicability of that exception. It is true*that/ even if an excep- 
tion is not pleaded, it is necessary for the Court to®consider whether the case of 
the accused falls within any of,the exceptions, and if so, to bring the fact to the no- 
tice of the jury. But during the course of the evidence, apparently no attempt was 
made to bring such evidence on record as would bring the case of the accused within 
_the scope of exception 4, and in the course, of argument, it was not even referred to 
or read. The learned Judge, in my opinion, therefore, was not bound to explain the 
exception to the jury which in his judgment or even according to the contentions 
put forward’on behalf of the accused Had no application to the facts of the case. The 
learned Judge did express his opinion that the case of the accused did not fall under 
any of the exceptions, including presumably, exception 4, and in my view the learned 
R. 74. 
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Judge was correct. Even assugning that there was a sudden quarrel and +hat the 
accused acted in the heat of passion and without premeditation, it seems to me that 
it is difficult to hold that the accused did not act in a cruel or unusual manner or 
that he did not take undue advantage of the victim The evidence on record is 
clear that before the stab blow, as a result of which the deceased died, was given by 
accused No. 2, the deceased had already been beaten” mercilessly with the belt and 
was lying helpless on the ground. If under those circumstances accused No. 2, at the 
instance of accused No. 1, gave that severe stab blow, even on a non-vital part of 
the deceased’s body, it is difficult to escape from the conclusion that the accused did 
act in a cruel manner and did take undue advantage of the victim. That being so, 
exception 4 did not clearly apply, and in my judgment, the roe Judge was not 
wrong in telling the jury that no exception applied. 

The third point included in the certificate of the learned Advocate General is that, 
having regard to the evidence given on behalf of the prosecution, there was no evi- 
dence’ of agreement between the two accused of killing the deceased, and the learned 
Judge ought not, in giving the charge tq the jury, to have uttered the words which 
have been quoted in the certificate. The evidence on record did not make out a 
case of abetment by conspiracy, and the illustration given by the learned Judge of 
the murder of Julius Caesar was really an instance of abetment by conspiracy. The 
whole of the prosecution evidence shows that the abetment by accused No. 1 con- 
sisted of the actual instigation by him that accused No. 2 should stab the deceased. 
This instigation was given by him to accused No. 2 no less than three times, and the 
learned Judge did correctly draw the attention of the jury to the Jaw on this point 
when he observed as follows : ° 
“ Now, Gefttlemen, so much for ‘murder’. What is abetment? i eran 
thing. Anyone who guiltily incites,another or asish another to commit a cnminal offence 
is said to ‘abet’ it, There must be a sharing of the guilty knowledge or the guilty inten- 
tion and there must be assistance or incitement. In this case you have plain and un- 
contradicted and indeed unchallenged, evidence from eye-witnesses that accused No. 1 asked 


accused No. 2 to stab the dead man. Ig in pursuance of that request-accused No. 2 ob- 
ligingly did stab the dead man then accuged’ No. 1 abetted him in doing it.” 


In my opinion this was a correct statement of the law with regard to the charge 
of abetment, and the learned Judge’s reference to abetment by conspiracy by giving 
the illustration of Julius Caesar's murder can at the moet be regarded as superfluous. 

The last point included in the certificate of the learned Advocate General is that 
on the question of the ideritifigation of accused No. 2, the learned Judge did not 
place sufficiently before the jury certain facts,in favour of the accused, viz. that the 
accused was arrested and identified eight months after the incident which took place 
when the black-out restrictions were in force, that there were several discrepancies in a 
certain witness’s statements made by ‘him before the Committing Magistrate and in the 
High Court. With regard to the first point*included in this part of the certificate 
of the learned Advocate General, it must be said that the learned Judge did draw 
the attention of the jury to he fact that the identification of accused No. 2 took 
place eight months after the incident. He also referred to certain changes in the 
appearance of the accused which made the identificftion somewhat difficult. It is 
urged that the fact that the incident took place ať’ a time when black-out restrictions 
were in force has not been mentioned by the learned Judge in his charge to the jury. 
But it does not appear that at any time in the course of the cross-examination of any 
of the „witnesses this particular point, that identification was not posable owing to 
bad visibility at the time of the offence was brought on record by being put to the vari- 
ous witnesses who were examined for the prosecution. That being so, it was not possible 
for the learned Judge to place that aspect of the case before the jury. It is true that 
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the discrepancy in the evidence of Mastan with respec$ to the identification of accused 
No. 2 was not brought tg the notice of the jury, and it would undoubtedly have been 
very desirable and indeed necessary if the learned Jydge had referred to it. At the trial 
this witness stated that be identified accused No. 1 as the assailant and did not refer to 
accused No. 2 as the assailant when his evidence was recorded before the committing 
Magistratt. The learned Judge did express his opinion that he himself was not inclined 
to attach much weight to the evidence of this witness. But even if the evidence of 
this witness waa discarded, there was the evidence of at least three other witnesses, 
viz. Yasinkhan, Mahomed Sujjauddin Khan and Noor Mahomed with respect to 
the identification of accused °No. 2. It was never suggested, as the learned Judge 
has pointed out, that there was any unfairnesa in the holding of the identification 
parade, and in my opinion, the omission of the learned Judge to point out this par- 
ticular discrepancy to the jury hasenot in fact caused any prejudice to the accused 
as there was ample evidence on which the jury could come to the conclusion that 
accused No, 2 was the person who had assaulted the deceased. In my opinion, 
therefore, there is no misdirection in respect ef this part of the leamed Judge’s charge 
to the jury. 

Lastly, it was argued by Mr. Ghaswalla for the accused that the learned Judge 
was wrong in telling the jury that although exception (1) was pleaded, it did not apply 
and that the jury could put out of their minds any idea that any exception applied. 
This*point ig not included in the certificate of the Advocate General, and the ques- 
tion, therefore, arises whether it is open to us to consider a point of law not included 
in the certificate. There have been several decisions of the Calcutta High ‘Court, The 
King-Emperor v. Upendra Nath Dast, The King-Emperor v. Barendra Kumar 
Ghose and Adam Ali Talugdar v. The King-Emperor® and of ,the Madras High 
Court in Muthukumeraswami Pillai v. King-Emperor+, which have been referred 
to in the judgment of my learned brother where it has been held that it is not open 
‘to the Court hearing a pdtition under cl. 26 of the Letters Patent to go beyond the 
points mentioned in the certificate of the Advocate General. If I may say so with 
respect, I am in agreement with the View expressed therein. Clauses 25 and 26 of 
the Letters Patent have to be read together, and it seems to me that a point of law 
reserved by the learned Judge for the opinion of the High Court under cl. 25 and 
the certificate given by the Advocate General under cl. 26 of the Letters Patent have 
been placed on the same footing, and if it is not open to the High Court under cl. 25 
to go into a point not reserved by the learned Judge, it would appear that it is not 
possible for the High Court to entef into the consideration of any other point of 
law not referred to in the certificate of the Advocate General. The point did some- 
what indirectly arise for decision in a full bench case of this Court in Emperor v. 
Narayan Raghunath Patki’. In that case, a certificate was given with respect to the 
point of law arising out of inadmisaibility of certain evidence. The Court unanimously 
agreed that there bad been an error of law. Thereafter while reviewing the case it 
had to consider the question as regards the admissibility of a confession. The question 
was whether that was a point which could be gone into on a review or whether the 
Court was confined in its review to consider only the effect on the ultimate result of 
the decision in respect of the points referred in the certificate of the Advocate General. 
Two Judges of this Court Beaman and Davar JJ. beld that this Court could not go be- 
yond the points raised in the certificate of the learned Advocate General. Mr. Justice 
Batty expreseed no opinion, but Russell C. ‘J. and Chandavarkar J. held that it was 
open to the Court to consider other peints in reviewing a case. That case can, however, 
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be distinguished on the ground’that thefe all the Judges agreed that there was mis- 
direction with respect to the points referred to in the certificate of the learned Ad- 
vocate General, and having come tọ that conclusion, they had to consider whether the 
other evidence so recorded was sufficient to uphold the conviction; and while doing 
so, Russell and Chandavarkar JJ. beki that other points could be considered. That 
case, however, is different from the one with which wa are dealing. Here, we have 
come to the conclusion that there is in fact no misdirection in respect of any point 
referred to in the certificate of the Advocate General and therefore no question for 
review arises, and it is not open to us to consider any point apart from those raised 
in the Advocate General’s certificate. But even if it were open to us to consider the 
contention raised by Mr. Ghaswalla, speaking for myself, I should have come to the 
conclusion that there was no misdirection even with respect to the view expressed 
by the learned Judge that exception (1) did not apply. «Exception (1) is in the fol- 
lowing terms : 

“Culpeble homicide is not murder if the offender, whilst deprived of the power of self- 
control by grave and sudden provocation, causes the death of the person who gave the 
provocation, or causes the death of any other person by mistake or accident.” 

Then there is an explanation that the provocation is not given by anything done 
in obedience to the law, or by a publice servant in the lawful exercise of the 
powers of such public servant. The whold evidence on record shows that when the 
deceased policeman found that a crowd had gathered, he asked them to move along, 
and thereupon accused No. 1 asked him who he was. When the policeman showed 
his belt, accused No. 1 pushed him. When the policeman objected to his being 
pushed and held the collar of acoused No. 1, accused No. 1 slapped him. Ther? the 
policeman caught {he accused by his shirt and then accused No. 1 gave a fist blow 
on his cheek. Then the policeman removed his belt and began to give a blow there- 
with to accused No. 1. Thereupon there was a tusale in which accused No. 1 got hold 
of the belt and began beating the policeman with it until the deceased fell down help- 
less. It was after this that accused No. 1 no less than three times called upon 
accused No. 2 to get hold of a knife and staS the deceased. As a result of this in- 
Qguiion, bétused Nu. 2 obtained a knife from somewhare and stabbed the deceused 
on the. buttock, This being the story which has been substantiated by direct evi- 
dence on record, it is difficult to say that accused No. 1 received any provocation 
from the policeman. If there was any provocation at all, then the question whether 
the provocation was grave and sudden was a question of fact which the jury had to 
determine as they had to detesmine any othet question of fact. In this instance, 
however, it was very difficult to say that the policeman gave any kind of provoca- 
tion to accused No. 1. But in any case, even if accused No. 1 had some kind of 
provocation, the question which had to be determingd was whether accused No. 2, 
who gave the fatal blow received any provogation at all from the deceased. The 
evidence on this point seems to be perfectly clear that accused No. 2 received no 
provocation whatsoever from the deceased policeman and that after the policeman lay F 
helplese on the ground he wamstabbed at the instigation of accused No. 1. Accused 
No. 2, therefore, œrtainly did not receive any kind of provocation, much lea’ grave 
or sudden provocation, from the deceased so as to bring his case within exception 1 to 
s. 300. In my opinion, therefore, the learned Judge was right in holding that exception 
1 did not apply. It is undoubtedly true that he expressed his view with some empha- 
sis, but the learned Judge himself had pointed out that even if his comments were 
emphatic, they were only comments and no mow ; and that the jury were not bound 
by them. ‘ 

I, therefore, agree with the order proposed by my learned brother. 

E. B. Ghasvata. I appeal to your Lordships to reduce the sentence passed on my 
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client, now that your Lordships have gone through tie whole evidence. 


PER CURIAM. In the view we take of our powers under cl. 26, since there is no 
misdirection or other error on the points covered bf the Advocate General's certificate, 
the case is not open to us and we have no power to interfere with the sentence. 


CRIMINAL APPELLATE. 








Before Mt, Justis Divatia and Mr. Justice Lokur. 
EMPEROR v. SAVLIMIYA MIYABHAI.* 


Indian Evidence Act (I of 1872), Sec. 33—Deposition of absent witness—Admissibility— 
Trial by jury—Whether appellate Court can order re-trial or decide the case itsel{— 
Accused—Confession—Record of confession when to be mada—Molive, evidence oj— 
Confession of co-accused. 

Where evidence given by a witness beforg the committing Magistrate ia sought to be 
„put in at trial before the Court of Session without calling the witness, under s. 33 of 
the Indian Evidence Act, 1872, the trial Judge should record his reasons to show that 
he was satisfied that the witness’ presence cannot be procured without undue expense 
or delay. The fact that the witness ha gone not very far from the station for purposes 
of training is not a sufficent ground under the section. The consent of the other side 
foes not cure the defect. 

Re Annavi Mutktriyen,) followed. 

In the case of a trial by jury it is open to the appellate Court if it thinks proper on 
he facts before it to convict or ue accused according as the admissible evidence 
is or is not sufficient. 

` Emperor ve Ramchandra, fgllowed. ioe 

It is desirable to send the accused before a Magistrate as soon as he expreses his 
desire to make a confession. At the time of recording a confession the Magistrate should 
ascertain when the accused first expressed his willingness to confess and to record it 
in the confession. Where the investigation by jhe police is either conducted or continued 
aften the accused expresses his desire to confess, and if ultimately after the investigation 
ig over the accused does make a confession, there is reasonable ground for apprehension 
that the confession is made to fit in with the result of investigation so that it may be 
regarded as having been corroborated. 

Emperor v. Penchkowri Dutt? and Emperor v. Noni Gopal Gupta,* relied on. 

The evidence of motive is not direct but indirect evidence and can be regarded only 
aa one of the factors to corroboratg the other direct! etidence or very strong circum- 
stantial evidence in the case. 

The confession of a co-accused is not in any way substantive evidence against the 
other accused. At the most it can be considered alomg with the other evidence. 

Per Lokur J. Ordinarily wken the verdict of a jury is set aside on the ground that 
it is vitiated by the erroneous admisgion of inadmissible evidence which bas caused a 
failure of justice, the appellate Cout should go into the evidence on its merits, and if 
the evidence, which is legally admissible, is by itself sufficient to justify a conviction, 
then it can and should uphold the conviction. On the other hand” even after the evi- 
dence, which is inadmissible, id made admissible and brought on record at the re-trial 
the evidence is considered intsfficient to warrant the conviction, the accused should be 
acquitted and should not be subjected to the needless ordeal of a retrial. But, if the 
appellate Court feels a reasonable doubt as ta What the verdict of the jury might be 
after the defect which vitiated its verdict ia removed, or when it is thought that much 
dependa upon the impresion made spon the Jory by. the witheescs:and ‘the: accused: in 
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OFFENCE of murder. N mad (accused No. 1), who was a watchman, was 
convicted of causing the death of one Mangaldas, who was the talati of Lambha, a 
village near Ahmedabad, on Decembeg 20, 1942. ‘It was alleged that accused No. 1 
was hired to commit the offence by Savlimiya (accused No, 2), who at one time was 
the talati of Lambha and suspected of having committed defalcations when he was 
talati, and also charged with secreting Government records, Accused No. 2 was con- 
victed of abetting accused No. 1 in the commission of the offence. The accused were 
tried by a jury, and the Sessions Judge sentenced eboth Gh tert io HEnEDOnA? 
tion for life. 

The evidence against the accused consisted mainly of the confession made by ac- 
cused No. 1, which was later retracted and in which he implicated accused No. 2 into 
the offence. During the inquiry into the case before the committing Magistrate, the 
Mamlatdar of Ahmedabad was examined who deposed to having attached some 
Government records from the house of agcused No. 2 and who produced parts of the 
records to show that accused No. 2 had committed defalcations as talati. At the 
trial, the Mamlatdar was not examined as a witness but his deposition as well as 
the records were put in on the ground that he was at the time in Bombay under- 
going training as a rationing officer. 

The accused preferred separate appeals to the High Court. K 

K. J. Khandalawalla, with B. G. Thakor, for accused No. 2. 

J. ©. Skah, with N. C. Shah, for accused No. 1. 

B. G. Rag, Government Pleader, for the Crown = 


DivaTia J. [Ater setting out the facta, the judgment proceeded :] The prosecu- 

tion had examined the Mamlatdar in the committing Magistrate's Court and he had 
produced certain correspondence to the effect that accused No. 2 was suspected of 
having committed several defakcations as the talati of Lambha. This Mamlatdar 
was not examined’ in the Sessions Court, and the Sub-Inspector stated in his evi- 
dence that the Mamlatdar was not in Ahmedabad when the trial was. going on be- 
fore the Sessions Court as he had gone to Bombay for training in rationing and that 
he would not be able to return for a week. Ut was only on the strength. of that 
evidence that the learned Sessions Judge brought on record the Mamlatdar’s evi- 
dence before the committing Magistrate under s. 33 of the Indian Evidence Act, 
1872, and he seems to hav done so readily pecause the defence advocates had no 
objection to its being brought dn the record. Along with the evidence of the Mam- 
latdar the learned Judge admitted in evidence also the various documents which he 
had produced in the committirlg Magistrate’s Court. The prosecution mainly re- 
lied on that evidence for proving motive {or the crime, viz. the defalcations com- 
mitted by accused No. 2. 

It is at this stage necessary to examine whether the deposition of the 
Mamlatdar was Bgally admigsible in evidence in the Sessions Court. Under s. 33 
of the Indian Evidence Act evidence given by a witness irt a judicial proceeding is 
relevant for the purpose of proving, in a subsequent judicial proceeding, the truth 
of the facts which it states when „the presence of the witness cannot) be obtained, 
among other reasons, without an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable. Now, the only ground 
on which the learned Judge admitted the evidence of the Mamlatdar was that he 
had gone to Bombay for taking training in rationing and would not æturn within 
a week, That ground is, in my opinion, utterly inadequate for satisfying the pro- 
visions of s. 33. The Mamlatdar could have been summoned to appear at Ahmeda- 
bad for a day. It is only a night’s jourfey from Bombay to Ahmedabad and there 
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for a day. In any case the case could have been adjourned for a week. The ac- 
cused had not cross-examined him in the commftting Magistrate’s Court and they 
lost that opportunity at the trial. As a result, his untested deposition and the 
correspondence became part df the evidence against the accused. The learned Judge 
did not record any reasons to show that he was satisfied that the Mamlatdar’s pre- 
sence could not be procured without undue expense or delay. In my opinion, he 
ought to have recorded the reasons if he was so satisfied so that the appellate Court 
could see whether the section waseproperly applied. The fact that the advocates for 
the defence ‘consented to the deposition of the Mamlatdar being brought on the 
record cannot make it admissible if it ig not otherwise so. An apposite authority 
on this point, with which I agree, is the decision in Re Annavi Muthirtyon.t Certain 
evidence was there admitted under’s. 33 without its provisions being complied with. 
It was held that before admitting a deposition given on a previous occasion, a Judge 
must satisfy himself that the presence of the witness cannot be obtained without an 
amount of delay or expense which he considers to be unreasonable; that it is not - 
enough to have the statement of the Public Prosecutor to that effect and even consent 
or want of objection on the part of the accused’s pleader to the reception of such 
evidence will not, in spite of s. 58 of ‘the Indian Evidence Act, entitle the Court 
to admit it under s. 33. That is exactly the circumstance in the present case also. 
It was further held in that case that where a Sessions Judge convicted the accused 
relying mainly upon such inadmissible evidence as above described and djd not wam 
the jury against acting on the same, the conviction would be set aside as illegal. In 
the present case also the learned Judge in his summing up to the jury placed before 
them the Mamlatdar’s evidence andealso the correspondence whict he had produced 
in proof of the prosecution case about motive. We do not know that the jurors did 
not act upon this evidence when they brought in a verdict of guilty. It is most 
probable that their minds were influenced by the Mamlatdar’s deposition and the 
correspondence showing defalcations by accuaed No. 2, because as against him the 
only evidence worth the name was that of the confession of accused No. 1, and 
the evidence of motive mainly consisting of the deposition of the Mamlatdar and 
the documenta which he produced. As regards accused No. 1 also the question of 
the motive for the crime would be a relevant fact, and it is therefore probable that 
the verdict against him also might have been influenced by that evidence. In these 
circumstances the only result, in my opinion, is that as held in Re Annavi Muthiriyan, 
the conviction based upon such a verdict is illegal arid must be set aside. 

As to what should happen on the setting aside of the verdict, we have a recent 
decision of our High Court in Emperor v. Ramchandra. It is held there that in 
the case of a trial by jury, the appellate Court ehas power, in the event of any mis- 
direction or admission of inadmissible*evidence, either to convict or acquit the ac- 
cused according as the evidence is or is not sufficient for conviction; or, where the 
facta have to be determined: and the evidence is of sugh a character as to render it 
difficult to pronounce any opinion on its character without hearing the witnesses, 
a new trial may be ordered. dt ig true that on this point there is a difference of 
opinion between the High Courts, but we are bound by the view taken by our Court, 
that it is open to the appellate Court, if it thins proper on the facts before it, to 
convict or acquit the accused according as the admissible evidence is or is not sufficient. 
We have considered this position on the evidence in the present case, and we think that 
on the facts,proved it is not necessary to direct a new trial of the two accused, be- 
cause in our opinion accused No. 1 is guilty on the admissible evidence and there 
is reasonable doubt whether any new evidence of motive can go to corroborate the 
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confession of accused No. 1 arae] No. 2 We haye, therefore, appreciated 
the evidence apart from the verdict of tbe jury, and have heard the learned advo- 
cates on behalf of both the accus®i on the whole of the admissible evidence in the 
case. [After dealing with the evidence the judgment continued :] . 

Now, before I go to the nature of fhe confession I “desire to make some observa- 
tions about the manner in which it was taken. It*appears on the evidence that this 
accused did desire to make a confession on the evening of the 22nd after the pyjama 
and the stick were produced by him. ‘The Sub-Inspector of Police, however, says 
that although the accused had expressed on the e22nd a desire to confess, he took 
him to the Magistrate for remand on the 23rd, because for completing the investi- 
gation it was necessary to have the accused on remand. It may be noted here that 
when this accused, along with accused No. 2, was produced before the Magistrate on 
the 23rd, the Magistrate was not informed tha accused No. 1 had expressed his 
desire to confess on the previous day., The Magistrate put some questions to him 
whether he was beaten by the police, and on his answering in the negative, he 
sanctioned a remand for six days. Under s. 164 of the Criminal Procedure Code 
when an accused person desires to make a confession, he should be brought before 
the Magistrate and the confession should be taken by him after-taking care that no 
policeman was present! in Court. Although the section does not say anything as to 
when the accused can be brought before the Magistrate after he shows his willing- 
nese to confess, there is no doubt on general principles that the accused muft be ` 
sent to magisterial custody as soon as he expresses such willingness. It may be that 
the police might not have at that time started any investigation or that the investiga- 
tion might be incomplete, but, in°my opinion, there is no justifiable reason why* the 
police should kee an accused person in their custody for several days after they 
know that he wanted to confess, merely on the ground that his presence was neces- 
sary for further investigation. As observed by the Calcutta High Court in Emperor 
v. Panckkowrt Dutt! (p. 94) :— 

“.... if a prisoner wishes to make a yoluntary statement, the police must produce him. 
before a Magistrate and let him to do it whatever might be its character. Delay in pro- 
ducing prisoners, who are willing to have their confessions recorded, has been always held 
to affect the value of the confessions : Emperor v. Noni Gopal Gupta?” 

In all cages where the investigation by the police is either conducted or continued 
after the accused expresses his desire to confesa, and if ultimately after the investi- 
gation is over the accused does make a confession, there would not be an unreason- 
able ground for apprehension that the confession was made to fit in with the result 
of investigation so that it may be regarded as having been corroborated. For, that 
reason it is necessary that the accused should be sent to the Magistrate as soon as 
he expresses his desire to confes. The learned Goyernment Pleader has contended 
that the police kept the accused with the because they thought that once he 
was sent to the Magistrate for recording his confession, be would not be returned 
to the police cugtody.* But that is not so. The Circular Orders issued by our 
High Court contain a provisfon that after a prisoner had made a confession, he 
should ordinarily be committed to jail, and that the Magistrate should note on 
the warrant for the information of the Superintendent of the Jail concerned that the 
prisoner had made a confession. It is further provided that— 

“jt is not feasible absolutely to prohibit the return of a prisoner to police custody after he 

had made a confession, An absolute prohibition of remands to police custody in euch cases 

is impracticable, since the prisoner may be required to identify persons or property, to assist 

at the discovery of property or, generally, to be present while his atatement is Being verified. 

But it is desirable that discrimination should be used in the exercise of the power to remand.” 

In a proper case therefore it would be certainly open to the police to request the 
1 (1924) L L, R. 52 Cal. 67. * 2 (1911) 15 C. W. N. 5%. 
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Magistrate to hand over the accused to the police cstody for conducting or con- 
tinuing the investigation. We think it necessary that the attention of the Magistrates as 
Well as police-officers should be drawn to the desirabjlity of sending the accused before 
the Magistrate as soon as he expresses his desire to make a confession, and that the 
Magistrate, at the time of recording the confessien, should ascertain when the accused 
first expressed his willingness to confess and to record it in the confession. [After deal- 
ing with evidence against accused No. 1 the judgment concluded :] 

In our opinion, therefore, the blood marks on the pyjama as well as the stick 
certainly go to corroborate the confession, and there is no doubt that both these 
articles had been produced by’ this Accused himself in the presence of the panchas. 
There being, therefore, sufficient corroboration of the confession, the conviction based 
on that evidence, apart from the other inadmissible evidence in the case, is, in our 
opinion, justified, and therefore, accused No. 1 must be held guilty of the offence of 
murder of the deceased talati, 

As regards accused No, 2, as I said before, the oral evidence of Jetha has to be 
entirely rejected, and there only remains the» confession of accused No. 1 and the 
evidence of motive for whatever it is worth. Even with regard to this evidence of 
motive, after rejecting the evidente of the Mamlatdar in the committing Magistrate’s 
Court and the documents which he produged, there remains only one document on 
which the prosecution rely, viz. exhibit 49, which consists of a report made by a 
revenue servant about certain defalcationa alleged to have been made by accused 
No. 2. But that again, even if relied upon, would not necessarily establish a strong 
corroborating circumstance of the confession of a co-accused. As observed In Queen- 
Emp. a. Dnyanu the evidence of motive for a murder would not take the place of 
evidence of identification, nor would it afford corroboration of the gonfession. The 
evidence of motive, after all, is not direct but indirecteevidence, and can be regarded 
only as one of the factors to corroborate the other direct evidence or very strong 
circumstantial evidence in the case. 

TA tek enact ne ean S A 
and remained present at the time when the inqifest was being carried out. That by 
itself also would not necessarily imply that he came there in order to conceal his 
own crime. No doubt the police took several records from the house of accused 
No. 2 at Abmedabad some of which might show that certain defalcationg had been 
made, but even so, the defalcations by themselves would not go to corroborate the 
confession of the co-accused. The confession of a co-accused is not in any way 
substantive evidence against the other accused. At the most, it can be considered, 
along with the other evidence. In the present case, however, there is no evidence with 
which it might be considered, and the evidence of motive cannot by itself be regarded 
as a material corroboration of the confession of accused No. 1. 

I am, therefore, of the opinion "that the prosecution has not succeeded in estab- 
lishing tbe guilt of accused No. 2. The conviction of this accused for the offence 
of abetment of murder must be set aside. 

As a result, the conviction se Gaull ap the ellen chased Noe 1 is confirmed 
and his appeal is dismissed. The conviction as well as the sentence of accused No. 2 
is set aside; and he is acquitted and discharged. 

Loxur J. I agree and wish to add a few words on the different points of law 
which have been raised and argued at length in these appeals. There is no doubt 
that the statement of the Mamlatdar recorded before the committing Magistrate 
was wrongly admitted in the Sessions Court under a. 33 of the Indian Evidence Act. 
The Mamlatdat is still living, and before hie former statement could be admitted in 
evidence, the Court must decide judicially that proper effort had been made on behalf 
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of the prosecution to secure hÅ presence, that in spite of that effort he had not been 
traced or could not be found out or that he was incapable*of giving evidence or was 
kept out of the way by the advepe party, or that his presence could not be obtained 
without an amount of delay or expense which, under the circumstances of the case, 
the Court considered unreasonable. e None of these conditions is satisfied in the 
present case. The evidence of the Sub-Inspector „Ratansing shows that the Mamlat- 
dar had gone to Bombay for training in rationing and would not be able to return 
to Ahmedabad for a week. There is nothing on the record to show that he was 
summoned and had expressed his inability to go to Ahmedabad even for a day to 
give evidence in the case. Even in that case the’ hearifig might have been adjourned 
for a week if his evidence was considered essential. It does not appear from the 
record that the learned Sessions Judge applied his mind to the requirements of s. 33 
of the Indian Evidence Act before admitting his statement before the committing 
Magistrate, since both the parties gave their consent to it It is true that a full 
bench of the Madras High Court has held in Jainab Bibi Sckeba v. Hyderally Sahib) > 
that such consent would cure a similar. irregularity in a civil suit. But that would 
not be so in a criminal trial. So far back as in 1867 the Privy Council in Reg. v. 
Bertrand? referred to “the common understanding in the profession, that a pri- 
soner can consent to nothing” in regard tp a consent to an irregularity very similar 
to that now under consideration, and gave exhaustive reasons in support of the 
insistence on the evidence in criminal trials being taken viva voce in the presgnce of 
the accused, and the Indian Evidence Act, which was passed, five years later, provided 
for tertaifi exceptions to that rule. It was definitely held in Re Annavi Muthirtyan® 
that the consent or want of objection on the part of the pleader for the accuged to 
the reception of such inadmissible evidence would not, in spite of s. 58 of the 
Indian Evidence Act, entitle the Court to adrfiit it under s. 33. 

In this case the learned Seasions Judge has passed no order regarding the ad- 
mission of the Mamlatdar’s statement before the committing Magistrate, nor are 
any reasons given in the rojnama to indicate why it was admitted and exhibited. 
As observed in The Queen v. Moujdh aliast Nane Khan‘ the ground for the atimis- 
gion of the evidence of an absent wimess should be stated fully and clearly to enable 
the appellate Court to judge of the propriety of its admission. The learned Judge 
has no doubt referred in his charge to the jury to the consent of the parties as a 
reason for admitting it in evidence, but, in my opinion, it is far preferable, especially 
in appealable cases, that the Sessions Judge or the Magistrate should record a sepa- 
rate order giving his reasonts for holding that the necessary conditions laid down. 
in 8. 33 of the Indian Evidence Act have been complied with before such evidence is 
placed on record. In this connection I will quote the observations made by Lentaig- 
ne J. in Maung Nyo v. King-Emperor® (p. 515) = 
“ The section pre-suppoees a consideration of the grounds for the admission of the depo- 
sition prior to the admission of the evidence, and if the grounds and reasona are recorded 
prior to the admission of the deposition as evidence, the order constitutes a more convincing 
proof of the consfdered adequacy of the grounds than q passage in a judgment subsequently 
written which in a case near the border line might easily assume the appearance of a sub- 
sequent statement of excuses for a previous ill-considered action. A Sessions Judge, who 
had properly admitted such evidence in a number of» proper cass, might erroneously assume 
a later instance to be within the rile, and if in euch a case he admitted the evidence as 
a matter of course, without recording his reasons at the time, he might only discover the 
doubts after the erroneous step had bee overhastily taken and when it might be too late 
to rectify the error by the production of other evidence.” 


1 a he oe 4 Mee et oe 
2 867) L. R I. P.C. 5 5 (1923) L. L. R. 1 Ran. 512 
3 i915) T L. R. 39 Mad. 449 
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The same view was expressed in Emperor v. Guise Mokan'. I would, therefore, 
recommend that a separate order should always be passed permitting admission of 
the evidence under a. 33 of the Indian Evidence Agt and setting out the reasons for 
doing so, which is necessary ta show that the Court has judicially decided that the 
conditions laid down in that section have beef fulfilled. In the present case these 
conditions admittedly had not been ‘fulfilled, and as the consent of the accused cannot 
cure the irregularity, it must be held that the Mamlatdar’s statement before the 
committing Magistrate was wrongly admitted in evidence. 

That evidence should never, have,been placed before the jury. The Mamlatdar’s 
evidence consists not only of his own testimony, but also of other documents which 
he produced and proved. Those documents also must, therefore, be excluded from 
the evidence, and the learned Government Pleader very fairly conceded that if they 
go out of the record, the case of theeprosecution would be so crippled that he would 
not be able to support the conviction of at least accused No. 2. As held in Emperor 
v. Waman’, if tbe jurors are placed in possession of material evidence which ought 
not to have been admitted, there is an error of law in the trial amounting to a mis- 
direction. Section 537 of the Criminal Procedure Code provides that no finding, 
sentence or order passed by a Court of competent jurisdiction shall be reversed or 
altered on appeal or revision on account af any misdirection in any charge to a jury 
unless such misdirection has in fact! occasioned a failure of justice. In the present 
cage the testimony of the Mamlatdar and the documents produced by him are mate- 
rial evidence and the accused are undoubtedly prejudiced by their being erroneously 
placed before the jury for consideration. That has evidently caused a ‘failure of 
justice and the verdict must, therefore, be set aside. 

The verdict being thus set aside, Mr. Khandalawalla, the learned counsel for 
accused No. 2, requests us to go into the evidence dnd decide whether the guilt of 
the accused is proved. He is prepared even to go so far as to anticipate that on a 
re-trial the Mamlatdar will be examined and will prove the documents produced by 
him, and contends that even if all that evidence be taken into consideration, the con- 
viction of accused No. 2 cannot: be sustained. On the other hand, Mr. Shah for 
accused No. 1 insists that there should be a re-trial, and relying upon the rulings in 
Wafedar Khan v. Queen-Empress* and Ramesh Chandra 'Das v. Emperor* he says 
that the accused should not be deprived of their right to have a trial by jury, and we, 
sitting in appeal, cannot substitute our own verdict for that of the jury. I may with 
respect state at once that these rulings are no longer to be treated as laying down 
the law correctly. Section 167 of the IAdian Evidence “Act lays down that— 

“The improper admission or rejection of evidence shall not be ground of itself for a new 
trial or reversal of any decision in any case, if it shall appear to the Court before which 
such objection is raised that, independently of the evidence objected to and admitted, there 
wag sufficient evidence to justify the decision, or that, if the rejected evidence had been 
received, it ought not td have varied the decision.” 

As pointed out by Jardine J. in Queen-Empress V. Ramchandre Govind \Harshe® the 
words “ in any case” used in this gection are wide and have all along been interpreted as 
including criminal trials. He dissented from the view taken by the Calcutta High Court 
and held that when part of the evidence, which had been allowed to go to the jury, was 
found to be irrelevant and inadmissible, it was open to the High Court in appeal either 
to uphold the verdict upon the remaining evidence on the record under s. 167 of the 
Indian Evidence Act, or to quash the verdict and order a re-trial. The same view was 
taken in Emperor V. Ramchandra* andthe Calcutta High Gourt aleo has come round 


1 [1943] A'I R. Cal. 222. Eoo L. R. 46 Cal 895. 
2 (1908) I. L. R. 27 Bom. 628, 5 (1895 LL, R. 19 Bom. 749, 762. 
%c 5 Bom. L. R. 599. 6 (1932) 35 Bom. L, R. 174. 
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to that view, and in iiih of ‘Bengal v. Satiram Mandal, after considering 
the earlier cases of that Court, Pearson and Patterson JJ. observed (p. 109) :— 

“On the other hand, it is to besobserved that there is nothing in the language of the 
Code to differentiate the way in which the powers of the Court are to be exercised according 
as it ia a jury trial or not ; the language ‘is wide endugh agd comprehensive enough to enable 
the court to deal with the matter itself on an appeal, though in a jury trial. If, as we 
hold, there has been misdirection, and the Court is of opinion that the verdict of the jury is 
erroneous, owing to that misdirection, and that it bas, in fact, occasioned a failure of justice, 
there ia ng reason why, in a proper case, the Court may not assume to deal with the 
whole case itself, under the powers and duty confer®d upon it by law.” 

Although the law is well settled by the decisions of this Court in Queen-Empress 
v, Ramchandra Govind Harshe and Emperor v. Ramchandra, Mr. Shah for accused 
No. 1 bas drawn our attention to the decisionin Reg. v. Amrita Govinda? where, 
according to him, a contrary view has been expressed, and he contends that as that 
decision is of a division bench of this Court, we should prefer to follow that ruling. 
But I do not think that there is anything in that decision which conflicts with the 
view taken in the cases already cited. The passage relied upon runs thus (p. 501) :— 
*The adjudication on questions of fact in euch cases appears to have been left by the 
Legialature ...in the hands of a jury in those districts in which the local Government 
directa trials of offences to be held by jury; Bnd if we were to deal with this cdse as we 
should do in the ordinary case of a trial with assessors, we should be encroaching upon 
the functions assigned to a jury. If, indeed, we could say that there was no evidencf to go 
to the jury on which a conviction could reasonably be based, we might fulfil our duty by 
simply reversing the convictions and sentences, If, on the other band, we were quite 
satisfied that, independently of the evidence improperly admitted, there was sufficient 
evidence to justify the decision, or, in other worda, that the prisoners had not been pre- 
judiced by the admisaion of the illegal evidence, then having regard to the provisions of Sec. 
167 of the Indian Evidence Act, 1872, we should not interfere.” 

After these obaervations it was found in that particular case that the evidence re- 
maining after the exclusion of the inadmissible evidence, on which a jury might not 
unreasonably find the accused, guilty” did dòt seem to be conclusive of their guilt, 
and it was thought proper to reverse the conviction and order a new trial. All 
possible alternatives were considered there and the view taken is perfectly in conso- 
nance with the view expressed in Emperor v. Ramchandra, 

No hard and fast rule can be laid down and the course to be adopted must depend 
upon the circumstances of ,each particular case. Ordinarily when the verdict of the 
jury is set aside on the ground that it is vitiated by the erroneous admission of in- 
admissible evidence which has caused a failure of justice, the appellate Court should 
go into the evidence on its merits, and if the evidence, which is legally admissible, 
is by itself sufficient to justify a conviction, then it, can and should uphold the con- 
viction. On the other hand, even after the evidence, which is inadmissible, is made 
admissible and brought on record at the re-trial the evidence is considered insufficient 
to warrant the qpnviotion, then the accused should be acquitted, and should not be 
subjected to the needless ortleaf of a re-trial. But if the appellate Court feels a 
reasonable doubt as to what the verdict of the jury might be after the defect which 
vitiated its verdict is removed, or when it is thought that much depends upon the 
impression made upon the jury by the witnesses and the accused in their statements, 
then the proper course would be to order a re-trial. From that point of view we 
have fully heard the arguments on both the sides and are satisfied that there is no 
need to order a re-trial, f . 

As regards accused No. 2, the only evidence to connect him directly With the mur- 
der is the retracted confession of accused No. 1; the rest of the evidence including 
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the statement of the Marplatdar and the documents produced by him being directed 
to prove his alleged motive for the murder. Although the learned Sessions Judge 
in his charge to the jury started with a correct exposition of the law regarding the use 
of the confession of one accused against the co-accused, the trend of his subsequent 
discussion was to lead the jury to think that they could convict accused No. 2 on 
the strength of the retracted confesafon of accused No. 1 if they believed it and found 
it to have been sufficiently corroborated in material particulars. But as held in Eye- 
paor V. Laxman Jairem# the confession of a co-accused is not strictly evidence 
against the other co-accused, and, ualike the evidence of an accomplice, cannot form 
the basis.of the prosecution case. It is recorded behind the back of the co-accused, 
it ig not taken on oath, it is not tested by cross-examinatian, and its truth is denied 
by the maker himself. Section 30 of the Indian Evidence Act permits the confes- 
sion made by ‘one accused afftcting Rimself and some other accused tried along with 
him to be proved and it may be taken into consideration against such other persons 
as well as against the person who makes such confession. The language of this 
section is guarded and was designedly framed in these terms. While admissions, 
which word includes confessions, are, under s. 21, “relevant” and may be proved 
as against the person making them, all that s. 30 provides is that the Court may 
take them into consideration as against sfich persons. This distinction is significant 
and its effect is that the Court can only treat a confession as lending assurance to the 
other evidence against the co-accused. But in this case the only other evidence is 
regarding the alleged motive for the murder and is aimed at showing that accused 
No. 2 had a strong motive to commit the murder. Assuming that such a motive is 
proved, it is no evidence that he did instigate accuséd No. 1 to commit the murder, 
and cannot be regarded as sufficient cerroboration of the confessionrof accused No. 1 

[vide Queen-Emp. v. Dnyanu®]. 1, therefore, agree “that accused No. 2 should be 
acquitted on the ground of want of evidence. 

As regards accused No. 1, his confession, though retracted, is sufficiently corroborated 
in material particulars. I have no doubt that it was made voluntarily, and I agree that 
his conviction should be upheld. I have nothing to add to the reasons given by my 
learned brother. I, therefore, concur in the order proposed by him. 


CRIMINAL REVISION. 


Before Mr. Justice N, J. Wadia and MP Justice Sen. 
EMPEROR v. JERRY: D'SENA.* 


Criminal Procedure Code (Act V af 1898), Sec. 549—Government of India Rules, 1935, 
rr, 1, 2—Person liable to'be tried by Cpurt-mortial—Triof by Magistrate—Procedure. 
Under rr. 1 and 2 of the rules framed by the Government of India in 1935 under 
s. 549 of the Criminal Procedure Code, 1898, a Magistrate trying an accused, subject 
to military law, for an offence ynder criminal law, has taro courses ofen to him. First, 
he may form the opinion that he should proceed with the trial without being moved 
thereto by a competent authority and record his reasons for it. But before he proceeds 
with the trial he must give notice-to the Commanding Officer of the accused and wait 
for a period of five daye from the date of the servite of such notice. Secondly, he may 
proceed to try the accused if he is moved thereto by competent military, navel or 
air force authority. 
Pie) Bee ER be ed E ee 
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Tue facts appear sufficiently from the judgment . 
B. G. Rao, Govemment Pleader, for the Crown. 
B. Moropanth, with A. G. Koħoal, for the opponent. 


Sen J. This is an application by*the Governmen of Bombay for revision of an 
order passed by the Presidency Magistrate, 7th Court, Bombay, discharging the oppo- 
nent, Private Jerry D’Sena, No. 3034, accused of theft and praying that the order be 
set aside on the ground that the accused, who is subject’to military law, has been 
erroneously discharged and that the provisions of rulea,made under s, 549 of the Cri- 
minal Procedure Code, 1898, by the Government of India have not been complied with. 
The accused was alleged to have committed the theft on February 18, 1942, and 
he was arrested in January, 1943. He was put up for trial and there were several 
adjournments “for want of time” from Febrmry 3, 1943, up to August 18, 1943. 
Thereafter there were more adjournments and on September 20 the case was fixed 
for hearing peremptorily on September 27, 1943 “to enable the prosecution to write 
to the military ”. Thereafter three mort adjournments were given and on October 11, 
1943, the Magistrate made the following order : 

“In spite of the case being adjourned in order to enable the prosecution ta write to the 
military for their permission, as there is no permission of the military! authorities produced 
and the accused before the Court is in military service, this Court has no jurisdiction. Ac- 
cused discharged. Bail bond cancelled.” ° 
Section 549 of the Criminal Procedure Code lays down that the Governor-General-in- 
Codncil may make rules, consistent with the Code and the Army Acti and the Air 
Force Act or any similar law for the time being in force, as to the cases in “which 
persons subject tg military or air force law sball be tried by a Court to which the 
Code applies or by Court-maftial, and that when any person is brought before a 
Magistrate and charged with an offence for which he is liable, under the Army 
Act, a, 41, or under the Air Force Act, s. 41, to be tried by a Court-martial, such 
Magistrate shall have regard to such rules, and shall in proper cases deliver him, 
together with a statement of the offence of which he is accused, to the Commanding 
Officer of the regiment, corps or detachment to which he belongs, or to the Commanding 
Officer of the nearest military or air force station, as the case may be, for the purpose 
of being tried by Court-martial. Under s. 41 of the Indian Army Act every person . 
subject to the said Act who commits any civil offence is to be deemed guilty of an 
offence under a military Jaw, and, if charged therewith under the section is liable 
to be tried, subject td the provisions of thé Act, for the same by Court-martial. 
“ Civil offence” has been defined in s. 7(18)' of the Army Act as an offence which, 
if committed in British India, will be triable by a criminal Court. On March 12, 
1985, the Government of India ig the Home Department published a notification 
No. 4051]2 making rules as to the cases in which persons were subject to military, 
naval or air force law are to be tried by a Court to which the Criminal Procedure 
Code applies or, by a° Court-martial, and rules 1 and 2 of the said rules are material. 
Rule 1 reads thus :— ° b 

“Where a person subject to military, naval or air fgrce law is brought before a Magis- 
trate and charged with an offence for which he ja liable to be tried by a court-martial, 
such Magistrate shall not proceed tg try such person, or to issue orders for his case to be 
referred to a Bench, or to inquire with a view to hia commitment for trial by the Court 
of Session or the High Court for any offence triable by such Court, unless :— 

(a) he is of opinion, for reasons to be recorded, that he should so proceed without being 
moved thereto by competent military, naval or air force authority, or ë 

(b) he is moved thereto by such authority.” 

Rule 2, so far as material, is as follows :— 

Before proceeding, under clause (a) of rule 1 the Magistrate shall give notice to the 


1944 ] EMPEROR V. D'SENA oh jJ.)—Sen J. 599 


Commanding Officer of the accused and until the expiry of a period of five days from the 
date of the service of such ‘notice, he shall not— 

(a) acquit or convict the accused, 

(b) frame in writing a charge against the accused,” etc. 

It is contended on behalf of, Government that the procedure adopted by the Ma- 
gistrate was erroneous because he should, after recording reasons, have proceeded to 
try the accused under cl. (a) of r. 1 after giving notice to the Commanding Officer 
of the accused under r. 2. It seems to us that this contention cannot be supported 
by the language of thd two rules which undoubtedly is somewhat cumbrous. There 
are two courses open to the Magistrate, in a case governed by the said rules, before 
the trial by him of an accused person can be proceeded with. Either the Magistrate 
has to come to the opinion that he should proceed with the trial without being moved 
thereto by competent authority, and@if he comes to that opinion he must record his 
reasons for arriving at such conclusion. But before he proceeds to try the accused, 
after coming to such conclusion, he must give notice to the Commanding Officer of 
the accused and wait for a period of five days from the date of the service of such 
notice. The second alternative procedure is that he is moved by competent military, 
naval or air force authority and then he proceeds to try the accused. In this case 
it seems clear from the record that the Magistrate was not of opinion that he should 
proceed to try the accused without being moved thereto by competent military au- 
thority ; and therefore r. 2 will not apply to the case. Then the only alternative 
which was left, so far as the Magistrate was concerned, was for the military authori- 
ties to move him to proceed to try the accused. For that purpose the learned Ma- 
gistrate gave an opportunity to the prosecution to obtain the authority or permission 
of the military authorities. But though three or four adjournments were giyen for 
the purpose, the leamed Magistrate received no cemmunication from the military 
. authorities asking him to proceed with the trial. That having been the state of 
things, it seema to us that the learned Magistrate was right in holding that there 
was no sufficient ground for proceeding with the trial. It cannot be said, in our 
opinion, that when he found that be as nof moved by the military authorities he 
was bound to record reasons for trying the case himself and to proceed to try the 
accused. Clause (a) under r. 1 gives the learned Magistrate discretion in the matter 
of coming to the conclusion that he should proceed to try the accused without being 
moved to by competent authority, and the exercise of such discretion cannot be de- 
pendent on whether he is moved by military authority or not. Nor was the Magis- 
trate under any obligation to record reasons for mofebeing of opinion that he should 
proceed with the trial. It seems to ws, therefore, that the only course left for the 
Magistrate, when he was not moved by the military authorities and when he was not 
of opinion that he should himsdf try the accused, wae to dischargé the accused under 
a. 203 of the Criminal Procedure Code, The rule will, therefore, be discharged. 


APPELLATE CIVIL. . 


Before Mr. Justice e Divatia and Mr. Tala Sen. 
PUTTAPPA KARIYAPPA HUCHAPPA BIJJUR 


v. % 
BANAPPA FAKIRAPPA SHIGGAUV.* 
Hindu law—Debt—Mortgage by father—Legal necessity- Tomi of Megattty or immorolit y— 
Decree on mortgage—Sale in execution of decres—-Dectee containing personal Bability of 
father—Whether son bound by such sale—Decree-holder as auciton Purchaser. 


"Decided, July 9, 1943. First Appeal No. rajkar, Joint First Class Subordinate Judge 
260 of 1941, fom the decision of Ie H. Mi- , at Dharwar, in Suit No. 39 of 1939. 
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Where the father in a joint Hindu family mortgages family property not for legal neces- 
sity nor for a purpose which is either illegal or immoral, And the property is sold in 
execution of a mortgage decree creating personal liability of the father and obtained 
against the father alone, the son's interest in the property passes on such sale by virtue 
of his pious obligation to pay his father’s debt. 

Girdharee Lall v. Kantoo Lall; Muddun Thakoor v. Kantoo Lall Suraj Bunst Koer v. 
Sheo Proshad Singh Bhagbut Pershad v. Miéssumat, Girja Koer, Rai Babu Mahabir 
Perskad v. Rai Markunda Nurik Sahai and Jakan Singh v. Hardat Singk,* followed. 

Brij Narain v. Mangla Prasad® and Jagdish Prasad v. Hoshyar Singhs, distinguished. 

It makes no difference in such a case that the goortgagee ia the auction purchaser. 

Mussomut Nonomi Babuasin v. Modun Mokun™ and Bhagbut Pershad v. Mussumat 
Girja Koer*, followed. 

Luckmun Dass v. Giridhux Chowdhry,8 distinguished. 
Suit for declaration. ° ' 
. The property in dispute belonged to a joint Hindu family which consisted of Hu- 
chappa (defendant No. 4), his wife, his mother and his son Puttappa (plaintiff). 

In the year 1917 defendant No. 4 separated from his uncle and obtained 174 acres 
of lands which fetched an annual income of Rs. 1,800. He cultivated the lands, and 
out of savings purchased more lands, which swelled the income to Rs. 2,000 a year. 
Puttappa (plaintiff) was born in 1918. On @ctober 17, 1922, defendant No.4 lost his 
wife ; and afterwards he took Basavva as a mistress and had a son Birappa by, her. 

On June 23, 1926, defendant No. 4 mortgaged two of the family lands for Rs. 5,000 
to Fakirappa (father of Banappa, defendant No. 1) for purchasing more lands and 
for rheeting household expenses. On September 9, 1926, he mortgaged more lands 
to the same party for Rs. 2,000°*for paying antecedent debts. On May 28, 1927, he 
mortgaged all the Temaining lands for Rs. 10,000 to Fakirappa for purchase of lands, 
and meeting household expenses? 

On July 7, 1928, defendant No. 4 sold two lands for Rs. 4,000 to Fakirappa, the ° 
recital in the deed being that the money was required for purposes of agriculture and 
payment of debts. On January 1, 1938, he gold one land us Rs. 700 to defendant 
No. 1 for payment of debts. 

Meanwhile in 1928 Fakirappa sued defendant No. 4 aot on the three mortgages, 
and on December 20, 1928, obtained an award decree for Rs. 19,906 against defendant 
No. 4. Fakirappa ‘applied (darkhast No. 158 of 1930) on October 11, 1930, to 
execute the decree. At the Court auction which followed Fakirappa himself purchas- 
ed most of the mortgaged Ignds, and the remaining lands were purchased by defend- 
ants Nos. 2 and 3. A certificate of sale was ifsued to Fakirappa on April 27, 1932. 
The darkhast was finally disposed of on September 21, 1932. 

On August 26, 1939, the plaintiff, having attained majority, sued for a declaration 
that his interest in the family lands did not pass to defendants Nos. 1 to 3 at the auc- 
tion sale and for recovery of possession of hig share in the property. 

The trial Court held that the mortgages of June 23, 1926, and May 28, 1927, were 
not for legal neceagity nor for benefit of the family, that the mortgage of September 9, 
1926, was for payment. of arftecedent debts and for*legal necessity, that one of the 
mortgages was effected for immoral purposes, that the mortgages, the award decree 
and the sald in execution were binding on the plaintiff, that the sale deeds of 1928 
and 1938 were for legal necessity and for payment of antecedent debts, were not taint- 
ed with immorality, and were binding on the plaintiff. The suit was aera dis- 
missed. The plaintiff appealed to the High Court. 


1 (1878-79) L. R. 6 I. A. 88. 5° (1925) L R. 61L A. 1 
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R. A. Jahagirdar and R. N. Bhalerao, for the appellant. 

G. N. Thakor, with B. M. Kalagate, for respondent No. 1. 

Drvatta J. This is an appeal by the plaintiff inga suit for a declaration that certain 
transactions consisting of three mortgages made by his father in respect of which an 
award decree had been obtained between him°and his creditor and two sale-deeds of 
other properties were not binding’ on the plaintiff as they were without legal neces- 
sity as well as for immoral and illegal consideration. 

The plaintiff was born in 1918. Some time before that, his father, who is defend- 
ant No. 4 in this case, haq sepasated from his uncle and had got lands yielding 
about Rs. 1,800 per year. He had no business except cultivation of those lands. . 
Very soon after the partition defendant No. 4 began to purchase properties out of the 
income of his lands and for that purpose he incurred several mortgage debts. The 
first debt was incurred in Juhe, 1928, by mortgaging two of the lands for Rs. 5,000 to 
defendant No. 1’s father. About three months later he passed a second mortgage to 
the, same person of other lands for Rs. 2,000, and in May, 1927, he passed a third 
mortgage of all the remaining lands in his pogseasion to the same person, for Ra. 10,000. 
In the next year on July 7, 1928, he passed‘a sale-deed of two of his lands to defend- 
ant No. 1’s father for Rs, 8,000, and about ten years later in 1938 he passed a 
sale-deed of one land to defendant No. t for Rs. 700. In respect of the three mort- 
gage deeds defendant No. 1’s father brought a suit against the plaintiffs father alone, 
the matter was referred to arbitration and an award decree was passed on Decem- 
ber 20, 1928, under which Rs. 19,906 were to be paid to the plaintiff for the martgage 
debt and Rs. 2,568 were to be paid for certain money debts. The amount was, to be 
paid by several instalments, and in default of payment of two instalments, the whole 
- amount was to be recovered by sale of the mortgaged property.” The said property 
was also kept as a charge for the money debt. It was further provided that if there 
was any deficit after the sale, it was to be recovered personally from defendant No. 4. 

On October 11, 1930, the then plaintiff, i.e. the present defendant No. 1’s father. 
brought a darkhast to recover Rs. 25,217 which comprised the decretal amount with 
interest. The mortgaged property was sold in execution and most of it was purchased 
by defendant No. 1's father himself. A sale certificate was granted to him on April 
27, 1932. Two ‘of the landse were purchased by defendants Nos. 2 and 3. The dar- 
khast was finally disposed of as the decree was satisfied on September 21, 1932. 
Thereafter the present suit was brought by the plaintiff on August 26, 1939, after he 
became major. Defendant No. 1, his father having died in the meanwhile, was im- 
pleaded as the main defendant and the plaintiffs father was joined as defendant 
No. 4. The plaintiff asked for a partition and possession of his half share of the 
property sold in execution of the award decree ag «vell as by the two private sales 
on the ground that the sales were not justified by legal necessity and that the trans- 
actions for which the debts were incurred by his father were also illegal and immoral. 
The defence was that all the properties in suit were not ancestral properties of the 
plaintiff's father but some were acquired by the father himsélf, that the transactions 
which were sought to be impeathed were all justified By legal necessity, nor were the 
father’s debts illegal or immoral, that the award decree as well as the auction sale 
were binding on the gon in any œas on account of his pious obligation to discharge 
his father’s debts, that the private sales were for tegal necessity and that therefore the 
plaintiff was not entitled to any relief. Defendant No. 4, the father, supported the 
defendants in some particulars but he contended that there was no consideration for 
some of the suit transactions. s 

The material-issues framed by the lower Court on those pleadings were whether the 
three mortgages were for legal necessity as well as for the payment of antecedent debts, 
whether ‘the debts were proved to be illegab and immoral, whether the sale under the 
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sid eea e on or, and whether the two sale-deeds passed by 
the plaintiffs father to defendant No. 1's father were for fegal necessity; and ante- 
cedent debts. The learned Judge geld on the evidence that the first and the third 
mortgages were substantially not for legal necessity but the second mortgage was, and 
that none of the mortgage debts was Wad on the grourd of illegal or immoral consi- 
deration. He further held that even though the first and the third mortgages were 
not justified by legal necessity, the plaintiff cannot challenge the auction sale which 
took place under the award decree which was also a personal decree against the father 
because he was under a pious obligation to dischargé the father’s debts even though 
they might not be for legal necessity as they were not incurred for illegal or immoral 
purposes. With regard to the two sales the learned Judge was of the opinion that 
both of them were justified by legal necessity and were not incurred for illegal or 1m- 
moral purpose and that therefore they were bindifig on the son. As a result the suit 
was dismissed. 


‘The plaintiff has now come in appeal to this Court against the decree dismissing 
the suit. The finding of the lower Court that none of the debts or sale-deeds is vitiat- 
ed by illegality or immorality has not been challenged by Mr. Jahagirdar who ap- 
peared for the plaintiff-appellant. The findings with regard to the first and the third 
mortgages were in his favour, and he attacked the finding about the second mort- 
gage that it was for legal necessity. He further contended that the three mortgages 
being without legal necessity, the son’s interest would not be bound by the auction 
sale in exeqution of the award decree, even though it was not proved that the debts 
were jllegal or immoral On that point of law Mr. Jahagirdar has addressed an la- 
borate argument before us and his contention in substance ig that the present case 
ig covered by the detision of the Privy CounciP in Brij Narain v. Mangla Prasad}. 
The learned Judge below has held that that decision does not govern the facts of this 
case because in that case their Lordships were concerned with the binding nature 
of the mortgage on the son while here the question is whether he is bound 
by a sale which has already tahen place in execution of tha mortgage 
decree. He has therefore held that the five propositions laid down in Brij 
Narain’s case do not cover the case of setting aside an | execution sale 
which is governed by certain previous decisions of their Lordships under which 
a son cannot challenge the transaction when the rights of an auction-purchaser had 
come into existence in execution of the decree. On that basis the learned Judge has 
distinguished the decisions in Jagdish Prasad ¥, Hoshyar Singh? and Asman v. Gan- > 
pat : Gampat v. Asman? and has beld that the present case is governed by the decisions 
in Gajadhar Pande v. Jadubir Pande+ and J Singh v. Hardat Singh! which were 
both cases where the mortgage decree had already been executed and the property 
passed’ into the hands of the auction*purchaser againft whom the son cannot succeed 
even though the debts were not for legal necessity. Against this reasoning, the main 
contention of Mr. Jahagirdar before us has been that the five propositions in Brij 
Norain’s case were meant to gpply not only to mortgage debts and mortgage decrees 
but also to cases where a sale had taken place in execution of mortgage decrees, He 
further contends that proposition No. 2 applies only te the case.of an unsecured debt 
and does not apply to the case of a mortgage whick is governed by proposition Ne. 3. 
The second proposition is that if the managing metnber is the father and the other 
members are the sons, the father may by incurring debt so Jong as it is not for an im- 
moral purpose lay the estate open to be taken in execution proceedings upon a decree 
for payment of that debt; and the third proposition is that if ,he purports 
1 (1923) L R. BLT. A. 128, 3 (1938) 40 Bom. L. R. 946. 
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o bona “thie eat By a scents ha e tin e to ddae an ie 
cedent debt, it would nof bind the estate. It is urged that the word “debt” in propo- 
sition No. 2 must be construed as meaning an unsgcured debt only because the case of 
a secured debt was expressly provided for in the next proposition. That being so, the 
estate is bound to be taken in execution proceedings only where it is sold in payment of 
an unsecured debt, but where there is a mortgage unless it was to discharge an antece- 
dent debt, it would not bind the estate. In other words, the pious obligation of the son 
to discharge the father’s debt cannot arise in the case of a mortgage debt unless it was 
to discharge an antecedent debt. For that argument Mr. Jahagirdar has placed reliance 
upon certain observations in the full bench case of Jagdish Prasad v. Hoshyar Singh 
(supra). In that case Mr. Justice Sulaiman, Acting Chief Justice, was of the 
opinion that the word “debt” in the second proposition meant all kinds of debts, 

while the two other Judges, Mukerji and Boys JJ. took the view that it meant a 
money debt only. In a very recent decision of our High Court, Bharmappa Murdeppa 
v. Hanamantappa Tippanna,! an opinion is expressed by the learned Chief Justice, 
agreeing with Sulaiman Ag. C. J., that the word “debt” in the second proposition 
covers all forms of debts including secured debts. We think; however, it is not ne- 
cessary on the facts of the present case to decide this point, because in our opinion 
neither of these two propositions apply to cases where execution sales had already 
taken place Even though Mukerji J. took the view in Jagdisk Prasad’s case 
(supra) that the “ debt” meant a money debt only in the second proposition, he ex- 
pressly states in his judgment that (p. 146): 

“their Lordahipe did not say anything about the rights of an auction purchaser at h Court 
salt and his right will have to be found from earlier decisions, unléss we have sont guide 
in the five propositions applicable to the particular case that may arise for decision.” 

Boys J. also observes (p. 163) :— . A 

“I am not in this case concerned tq consider what would be the consequences of a sale 
in pursuance of the execution proceedings or a voluntary sale by the father to satisfy ihe 
decree.” 

It will thus appear that in both the casee on which reliance has been placed 
on behalf of the appellant, i.e. Brij Narain v. Mangla Prasad (supra) as well as 
Jagdisk Prasad v. Hoshyar Singh (supra), what was challenged was a mortgage or a 
mortgage decree and not a gale held in execution of that decree, and that makes a 
material difference with regard to the righte of the son as against the creditor. As 
early as 1879 in case of Suraj Bunsi Koer v. Sheo Proshad Singh? their Lordships 
had laid down two propositions as Ueduced from the previous decision in Girdharee 
Lall y. Kantoo Lall : Muddun Thakor v. Kantoo Lall.» They were, firstly, that where 
joint ancestral property has passed out of a joint family, either under a conveyance exe- 
cuted by a father in consideration of an antecedent debt, or in order to raise money to 
pay off an antecedent debt, or under a sale in execution of a decree for the father’s debt, 
his sons, by reason of their duty to pay their father’s debts, cannot recover that pro- 
perty, unless they were able to show that the debts were contracted for immoral pur- 
poses, and that the purchasers*had notice that they wêre so contracted ; and, secondly, 
that the purchasers at an execution sale, being strangers to the suit, if they have no 
notice that the debts were so contracted, are not bound to make inquiry beyond what 
appears on the face of the proceedings. It is true that on the facts of that case it 
was held that the debts were illegal and immoral and that therefore the son was not 
bound. But in discussing the law on the point their Lordships reiterated those pro- 
positions which were established in*Gtrdharee Lals case (p. 333). Thereafter, fol- 
lowing the decisions in Girdharee Lall v. Kantoo Lall, Muddun Thakoor v. Kantoo Lall 
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(supra), Suraj Bunsi Koer v. Sie Proshed Singh (supra) and Mussamut Nenom 
Babuasin v. Modun Mohun', their Lordships in Bhagbut Pershad v. Mussumat Girja 
Koer? reaffirmed the same principl That was also a case of sale having taken ‘place 
in execution of a mortgage decree, and it was held that where the sons claimed against 
a purchaser of an ancestral estate undef an execution against their father upon a debt 
contracted by him, it was necessary for the sons to prove that the debt was contracted 
for an immoral purpose, and it was not necessary for the creditor to show that there 
was a proper enquiry or to prove that the money was borrowed in a case of necessity. 
Thereafter in Rai Babu Mahabis| Pershad v. Rai Markugda Noth Sakai’, which was 
also a case of a mortgage decree and a sale held thereunder, their Lordships followed 
Bhagbut Perskad v. Mussumat Girja Koer (supra). The Allahabad High Court fol- 
lowed all these decisions of the Privy Council in Jahan Singh v. Herdat Singh. That 
was also a case similar to the present one where the property had passed outside the 
family in execution of a mortgage decree. A previous decision in Gajadhar Pande v. 
Jadubtr Pande® was followed and the full bench decision in Jagdish Prasad v. Hosh- 
yar Singh (supra) was distinguished on the ground that in the latter case the sale had 
not taken place, and that therefore it did not fall within any of the propositions laid 
down in Brij Narain's case. Very recently the Chief Court at Karachi has also decided 
to the same effect in Sugnomal v..\Chuhermalt, All these authorities are uniform and 
there is no decision brought to our notice which is contrary to the principle reaffirmed 
in Bhagbut Pershad’s case (supra). 

Mr. Jahagirdar’s contention, however, is that the former decisions must be deemed 
to have, been impliedly. overruled by their Lordships in Brij Narain's case in whjch 
they meant to lay down principled governing all.cases. We think, howeyer, that it 
would be too much to assume that their Lordships intended to depart from or over- 
rule the previous decisions which “had been consistently followed throughout without 
even referring to them in their judgment. Nor, indeed, was it necessary for their 
Lordships to express any opinion about the former decisions because in Brij Nerain's 
“case they were not concerned, with theerights,of an auction-purchaser having come 
into existence after execution sale. They were only considering the binding nature 
of a mortgage debt as between the sons and the father’s creditors. Proposition No. 3 
is quite clear on this point. All that their Lordships say therein is that if the father 
purports to burden the estate by a mortgage, it would not bind the estate unless the 
mortgage was to discharge an antecedent debt. That means that the mortgage would 
not be binding on the estate, but the pious obligation of the son to discharge the father's 
debt does not rest on any liabilit} attaching to the estate ; it is a personal obligation 
enforceable against all property inherited from the father. If, therefore, there is any 
decree against the father, whether a mortgage decree or a personal decree, it would 
be binding on the son on account of the pious obligation. It is urged that it ie illo- 
gical to absolve the son in case of a mortgage or an unexecuted mortgage decree where 
the mortgage is without legal necessity and to bind him on the same mortgage if the 
decree is executed. , The*case law has, however, made a difference between the liabi- 
lity of the son for the mortgag® and his liability on a decree on the same mortgage 
creating also a personal liability of the father. In the latter case it becomes a personal 
debt of the father which the son is bound to pay apart from legal necessity. As their 
Lordshipe have stated in Brij Nerairts case the theory of antecedent debt represents 
more or less a desperate attempt to reconcile the conflict of principles between the 
rights of the son and the rights of the creditor. As their Lordships aleo observed in 
that case, “in such a matter it is above all things ‘necessary store decisis, nqt to unset- 
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tle what had been settled by a long course of decisioga”. It appears to us therefore 
that their Lordships did* not intend to overrule the decisions relating to the rights of 
the auction-purchaser once the property had been d under the mortgage decree. It 
is enough to say that the present case is governed b the decisions in Suraj Bensi Koer’s 
case (supra) and Bhagbut i aera pot Dy site decision in Brij Narain’s 
case (supra). 

It is, however, E thet ai E ie sae waa E 
stranger but the mortgagee himself, and he purchased the property with the knowledge 
that the three mortgages were without legal necessity, and therefore the decision in 
Suraj Bunst Koers case (supra) and the other decisions following it are not applic- 
able. For that argument reliance is sought to be placed on the full bench decision in 
Luckmun Doss v. Giridhur Chowdkry* One of the answers‘to the questions referred 
to was that under the circumstances«of that case the mortgagee could not be considered 
as a bona fide purchaser for value and would not be entitled to the property except 
to the extent of the father’s interest as against the aon. There it was held on the facts 
that the zurpeshgi lease given by the father to the mortgagee and the sublease taken 
by him was merely a device by the father to raise money and to continue in possession 
of the property and it was not shown for what purpose the money was raised. The 
mortgagee had obtained a mortgage decre against the father alone and had purchased 
the property himself at the execution sale. The question was whether he was entitled 
ag a*bona fide purchaser for value to hold the property as against the son even during 
the life-time or after the death of the father. The answer was that the mortgagee 
being not a boha fide purchaser for value was not entitled to the property as dgainst 
the*son except to the extent of the father’s interest. -In the first place, that case is dis- 
tinguishable from the present case ag it cannot be said that the mortgagee was not a 
bona fide purchaser for value even assuming there Was no legal necessity. But even 
apart from that, the answer is capable of meaning that the mortgage debt as such was 
not binding on his son. If so, it would be-quite correct. No reasons are mentioned for 
the answer given, and we are therefore left to speculate whether it was held that the 
mortgage decree as such waa not bindihg on ‘the son or whether even as a personal 
debt of the father for the deficit after the latter’s interest was sold, it was not binding 
on the son. The Privy Council decisions in Mussamut Nanomi Babuasin Y. Modun 
Mohun (supra) and Bhagbut Pershad v. Mussumat Girja Koer (supra), however, 
make it clear that even where the decree-holder is the execution purchaser, he has not 
to prove legal necessity for the debt in order to make the sale binding on the son, but 
the latter has to prove its illegality of immorality fom exempting his share from sale. 
We think, therefore, that the full bench decision in Luchman Dass ¥. Girdhur Chow- 
dkry (supra) cannot help the appellant’s case. 5 

Mr. Jahagirdar has lastly relig¢d on an unreported decision of this Court in Bhar- 
mappa Murdeppa v. Hanmantappa Tippanna,? ‘which I have referred to above. In 
distinguishing the decision in Jogindar Singh v. The Punjab and Sindh Bank, Lid., 
Amritsar? from the facta of that case, the learned Chief Justice has observed that the 
Lahore view under which the son’s interest] is liable ® be sold even though a sale 
bad not taken place had a certain attraction inasmuch as it holds that the father's 
. interest and the son's interest can, be sold in one sale instead of two different sales 
one after the other. A distinction was made between a mortgage decree with the 
stipulation that if the entire amount was not satisfied, the plaintiff was to recover from 
the defendant personally, and a mortgage decree directing that on sale of the property 
the mortgagee was to be at liberty toʻapply for a personal decree for the balance not 
recovered, and the opinion was expressed that in the former case the son’s interest 
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aha eidar winh a Ine sioner aise aa ia eatin ane 
rights of the auction purchaser had not therefore arisen. The décision, therefore, does not 
govern the present case. But even go, it would appear that the former decision.of our 
Court in Dattatraya Vishnu v. Vishnu Narayan? was not brought to the notice of 
the Court. In that case it was observéd following theeearlier decisions of the Privy 
Council as well as of our own High Court that in most cases the practice was to direct 
a single sale in such circumstances and that such a single sale would not be illegal. 
It ia difficult to say why a decree which directs that the property mortgaged by the 
father should be sold in execution of the mortgage,decree against him and the deficit, 
if any, to be recovered from him personally should not be regarded by itself as a per- 
sonal decree against the father for the deficit entitling the decree-holder to sell the 
son’s interest also in one sale. The decree-holder would .be at liberty to sell the 
father’s interest in the mortgaged property, and thereafter he would be entitled to sell 
the remaining property including the son’s interest therein because of the personal 
decree against the father. Instead of having two gales, i.e. the first sale of the father’s 
interest in the mortgaged property and æ subsequent sale of the son’s interest in the 
remaining property, there is no reason why the whole of the property cannot be sold 
in one sale when it is not establiabed that the debt was not binding upon the son. 
We are of the opinion that in the present case there ig a personal decree against the 
father, and that therefore the son’s interest in the property is bound on account of his 
pious obligation to discharge the debt. Whether the father’s interest should beesold 
first; betot selling Une gong; Intenst 38 Gn. ‘academic question aa the Whole Dopey 
has been already sold. 

We therefore hold that the learned Judge below was right in his decision that.the 
son’s interest was puoperly sold in the execution sale. 

The next point is with respect tb the sale of two fields by the father on July 7, 1928. 
Two Survey Nos. 142|2 and 63|2B were sold thereby for Rs. 8,000 to defendant 
No. 1’s father. It is recited in the sale-deed, exhibit 76, that Rs. 3,000 had been 
previously taken by the vendor and Rs. 5,000 were paid before the Sub-Registrar . 
The consideration for the sale is stated to be'the loss in the kamat, ia agricultural 
establishment, for the future kamat expenses and for the payment of the debts owed 
by the vendor to people. It ig stated that there was no other alternative left but to 
sell the land and hence the sale-deed was paseed. According to law this sale-deed 
would not be binding on the gon unless it was either justified by legal necessity or was 
made for paying antecedent, debts. The learned Judge is of the opinion that it ia 
justified by legal necessity. He relies upon the deposition of the father, defendant 
No. 4, in which he has stated that there were-several debts which he owed to people 
and this particular sale-deed wag made in order to make payments to them. Then 
the learned Judge relies upon the fact that there werg decrees obtained by defendant 
No. 1's father against defendant No. 4 and also by one Shivbasappa which decrees 
were for an aggregate amount of Rs. 7,000. It appears that the first Survey No. 142/2 
was purchased by, the father on April 10, 1928, for Rs. 5,200, and the second field, 
Survey No. 63(2B,; was purclfased m 1924 for about Rs. 2,500. The learned Judge 
is of the opinion that this purchase must have been made with ancestral funds, and 
we think that that view is correct, because there is nothing to show that defendant 
No. 4 had any moneys of his own érom which he could have made those purchases. 
In fact, it appears that he was in the habit of purchasing and selling lands from time 
to time. Whatever may be the legal character of the purchaser originally made, once 
he purchased the lands and incorporated them ir the family estate, be would be entitl- 
ed to sell them only if there was legal necessity or if the sales were mad@ for paying 
antecedent debts. It may be noted that this sale-deed, exhibit 76, was passed on July 
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7, 1928, within about fourteen months after the paking of the third mortgage for 
Rs. 10,000. The field, Survey No. 142|2, was purchased, as I said, on April 10, 1928, 
and it was sold away within three months by the sale-deed in July, 1928. This cir- 
cumstance would certainly throw a heavy burdenfon the creditor to prove that there 
was necessity for the sale, and the statementa made by defendant No. 4 in his evi- 
dence do not satisfy us that thoss two lands were sold for payments of these debts. 
None of the creditors mentioned by defendant No. 4 has been examined, and defend- 
ant No. l's gumasta admits in his deposition that defendant No. 4 at the time of 
the sale did not give them details of the amounts required for the several purposes, 
and that the purthaser did nft mafe any enquiry about the details. It is to be noted 
here that these two properties were sold to defendant No. 1’e father not to pay off 
his previous debts, but as the recital in the deed is, to pay off the debts of other 
persons. It was, therefore, necessary for the purchaser to make enquiry as to the 
nature of those debts and the purpose for which the sale was to be made. Admittedly 
no enquiry was made, and there does not seem to be reliable evidence of any legal 
necessity in fact. There is no doubt on the evidence that as a matter of fact this amount 
of Rs. 8,000 had not been utilised for the purpose of paying debts of the alleged 
creditors. It is true that the creditor ia not bound to see to the application of the 
money which he lends, but at the same time he is bound to make reasonable enquiries 
and be satiafied that there was necessity. We think, therefore, that the burden which 
lay en the purchaser has not been satisfactorily discharged by him and that it has 
not’ been proved that this sale has taken place in discharge of any antecedent debt 
or that there was any! legal necessity for the same. The plaintiff is not, therefore, 
bound by this sale transaction, and he would be entitled to a half share in- these 
lands by partition. 

As a result, therefore, the decree of the lower Court is varied By directing that the 
sale-deed, exhibit 76, dated July 7, 1928, is not binding on the plaintiff and that he is 
entitled to a half share by partition in Survey Nos. 142|2 and 63/2B. The rest of 
the decree is confirmed. The plaintiff will get mesne profits of these two survey num- 
bers from the date of the suit. Coets im propértion in both the Courts. 


Before Mr. Justice Lokur. 


PARSHOTTAM CHHAGANLAL 
v. 
KUBERDAS HARGOVANDAS.* 


Land Revenue Code (Bom. V of 1879), Secs. 48, 65, 66, 247—Inam village—Vechan salami 
lends—Pasaita nakra lands—Survey setilement, introduction of—Fixation of salami ot 
quit rent—Conversion of land» into building sites—Whether tnamdar, entitled to altered 
assessment or building fines. 

The provisions of sa. 48, 65 and 66 of the Bombay Land Revenue Code, 1879, do not 
apply to kadim lands in an inam village. . 

Where a survey settlement is introduced into an inaM village and’ the salami or quit 
rent payable to the inamdar on vechan salami lands is fixed, it ig not permissible to the 
imamdar at a later date to demand an altered assessment on the ground that the lands 
have been used as building sites, ° 

Where, however, vechan salami or pasaita nakra lands in an inam village are converted 
ee E I a vere eee 
lands, under æ. 65 and 66 of the Land Revenue Code. 


* Decided, July 29, 1943. Second fy medabad, in Appeal No. Paci ear any dr 
No. 378 of 1940° (with Second A Sead Joint Subordinate Judge Mehta, 
379 and 380 of 1940) from the Hage Second Joint Subordinate udgs at Ahmeda 
G. S. Rajadhyaksha, District Judge at Ah- pad, in Civil Suit No. 1402 of 1934. 
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Bai Kaba*y, Ramniklal Sundarlal! followed. 
Damodar v. Kashinath, distinguished. , 


Suit for declaration. - 

Kuberdas (defendant) ,was the Yamdar of Sahijpur Bogha, ‘a village on the out- 
skirts of Ahmedabad. The grant was made by a former ruler, and the deed of grant 
was not forthcoming. On July 23, 1864, the British Government made a fresh grant, 
under the Summary Settlement Act VII of 1863, confirming the inamdar’s holding on 
payment of certain fixed judi. 

The plaintiffs Purshottam and others held lands in the village which were either 
vechan salami or pasaita nakra. These two tenures mearft that “ the holders of vechan 
salami lands have not been paying the full assessment to the inamdar but only a 
fraction of that sum as salami (or quit rent). The holder of the pasaita nakra has 
not paid any assesament to the inamdar”. Therg was no evidence to show that they 
were kadim, i.e. held before the grant of inam to the inamdar. 

In 1912 survey settlement was introduced into the village, when the Government 
fixed the salami or quit rent payable by holders of vechan salami lands. The salami 
was duly paid by the holders as it fell due. 

At first the lands were used for agricyltural purposes; but at a later date they 
were converted by the holdere to building sitgs. 

The defendant accepted the salami at the usual rate in the beginning, but after- 
wards he moved the Collector to settle altered assessment on the sites under s 48 ‘of 
the Land Revenue Code, 1879. The assessment on the lands in Panachand’s (plaint- 
iff's) Possession was altered to Rs. 552-11-0 in place of Rs. 1-140 which he paid as judi, 
and under ea, 65 and 66 of the Cade fixed the building fine at Ra. 165. The plaintiffs 
appealed to the Commissioner, but: without success. 

On November 29,°1934, the plaintiffs filed a suft to have it declared that the defend- 
ant was not entitled to demand the altered assessment and the building fine as settled 
by the Collector. 

The trial Court decreed the suit holding that the lands in dispute were inami and 
not amenable to the increase in assesamfent for non-agricultural user. 

On appeal the District Judge was of opinion that the plaintiffs had failed to estab- 
lish that the terms on which they held the lands were such that they were not liable 
to pay altered assessment on conversion of lands to non-agricultural use, and dismiss- 
ed the suit. 

The plaintiffs appealed to,the High Court. 

G. N. Thakor, with B. G. Thtkor, for appellants. 

N. H. Bhagwati, with C. K. Shak, for respondent. 

LOKUR J. These three appeals arise out of the three suits filed by the landholders 
of the inam village Shahijpur Bogha against the inamdar of that village for a declara- 
tion that they are entitled to hold their respective lands in dispute as vechan salami 
lands subject to the payment of salami only and not liable to the levy of altered 
assessment or finesfor being pý to non-agricultural use and for an injunction restrain- 
ing the inamdar from recovering any such altered aseesament or fine from them. The 
el Ou O a A O e aR CE EE 
and dismissed the suits. 

The lands involved in these threé appeals are Sone Noa. 2/4, 46|3 and 1/1 res- 
pectively. They were put to non-agricultural use in 1919 by the construction of 
buildings on them, but the inamdar did not claim to levy altered assesament or fine 
and continued to recover only the salami as fixed at the survey settlement of 1912. 
These lands were purchased by the respective plaintiffs for Re. 800 in 1925, for 
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Rs. 2,975 in 1913 and Rs. 6,500 in 1933 respectively. In all the three sale deeds the 
lands were described as the ancestrdt vechan salami lands of the respective vendors. 

The present inamdar Kuberdas purchased the viJlage on November 18, 1930, for 
Rs, 59,999 and began to put forward various to increase the income of the 
village. In 1934 he moved the Collector to ffx the non-agricultural assessment and 
fine leviable on the three lands in suit under sa. 48 and 66 of the Bombay Land Reve- 
nue Code. Accordingly the Collector ordered that Rs. 552-11-0 should be levied as 
altered assessment for the yeare 1926-27 to 1933-34 and Rs 165 as fine on survey 
No. 2/4, Rs. 566-8-0 as altered assgsament for the same years and a fine of Rs. 170 
on survey No. 46|3 and an altered assesament at the rate of Rs. 26-40 per year and 
a fine of Ra. 26-4-0 on survey No. 1!1. This led to the institution of these three suits 
by the purchasers of those lands. 

The firet question raised im these suits is whether the Inamdar is a grantee of the 
‘oil or only of the royal share of the revenue of the village. I have held in the com- 
panion appeals that he is a grantee of the soil on evidence similar to that adduced 
in these three auits. But it is urged that at any rate the salami lands must not have 
been included in the grant. This contention is based on the Inam Commissioner’s 
sanad of 1864. In the Crop Register of that year (Samvat 1920) the total area of 
the landa in the village was shown as 2,035 bighas and 15 vasas, but according to the 
sanad the area granted was 1,593 bighas and 15 vasas. The sanad, however, purports 
to coffirm the grant of thd whole village in inam. A scrutiny of the Crop Register 
shows that the total of 2,015 bighas and 15 vasas was made up of 1,463 bighas fully 
assessed (talpat sarkari), 132 bighas paying only quit rent (salami) and 420 bighas 
and *14 vasas not liable to pay any assessment (nakra). ‘hid shows that the area 
given in the sanad did not include thgt of the lands wholly exempt from assessment, 
but it did include the salami lands. The appellants’ fontention that the lands in suit 
were not included in the sanad is, therefore, not tenable. 

This, however, doea not satisfactorily solve the question of the nature of the tenure 
of the lands in suit which it is necessary to dgermine before the inamdar’s claim to 
altered assessment and building fine can be upheld. There is no evidence as to when 
or on what tenure these lands were granted to the predecessors of their present holders. 
It can, however, be clearly seen from the Crop Registers that they were used for agri- 
cultural purposes and were liable to pay only salami equal to one-third of the assess- 
ment. It further appears from the Crop Registers that the assessment was not fixed 
according to the survey numbers but according to the area under cultivation. Thus 
the ordinary holders were required to pay an assessm@nt or rent at the rate of Re. 
1-2-0 per bigha of the area under cultivation, while the lands in suit were charged 
salami at the rate of only six annad per bigha. The learned District Judge has 
observed that the salami was increased from time, to time until it was settled at the: 
survey settlement of 1912, but this can be easily accounted for since the area under 
cultivation came to be extended from time to time. But the rate of the salami was not 
altered. Even at the survey settlement of 1912 the judi was fix€d atenearly one-third 
of the assessment and the rest was remitted. At that fime the assessment and the 
salami came to be settled for each survey number, whether cultivated or not. 

Section 48(2) of the Bombay Land Revenue Code, 1879, provides that where land 
assessed for use for any purpose is used for any other purpose, the assessment fixed 
upon such land shall be liable to be altered and fixed at a different rate by such 
authority and subject to such rules as may be prescribed. Section 65 provides that 
if any occupayt wishes to use his holding or any part thereof for any other purpose, 
the Collector’s permission shall in the first place be applied for by the occupant, and 
that when any euch land is thus permitted to be used for any purpose unconnected 
with agriculture, it shall be lawful for the Collector to require the payment of a fine 
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in addition to any new assessment which may be leviable under the provisions of 8. 48. 
Section 66 provides that if any such land be eo used withdut the permission of the 
Collector being first obtained, the pant shall be liable to be summarily evicted from 
the land and sball also be liable to pay in addition to the adsesament such fine as the 
Collector may direct, An “ occupant’? to whom only es. 65 and 66 apply, is defined 
in s. 3(16) as meaning “a holder in occupation*of unalienated land other than a 
tenant.” Hence ss. 65 and 66 in terms apply to unalienated lands only. Similarly 
under s. 214(1) (d), referred to in s. 48(4), the Provincial Government is empowered 
to make rules prescribing the purpose for which ienated land liable to the pay- 
ment of land revenue may or may not be used and ting the grant of permission 
to use agricultural land for non-agricultural purposes. It is clear that no such rules 
can be made in respect of alienated lands. Section 217 provides that when a survey 
settlement has been introduced into an alienated village tbe holders of all lands to 
which such settlement extends shall have the same rights and be affected by the same 
responsibilities in respect of the lands in their occupation as holders of land in unalie- 
nated villages have or are affected by, tinder the provisions of the Act, and all the 
provisions of the Act relating to holders of land in unalienated villages shall be ap- 
plicable, so far as may be, to them. 

Admittedly survey settlement has been introduced in Sahijpur Bogha and, therefore, 
prima facie s. 217 would make the provisions of ss. 48, 65 and 66 applicable to the 
lands in suit. .But s. 218 provides that nothing in the Act, which applies in teres to 
unalienated land or to the holders of unalienated land only, shall be deemed to affect 
alienated land, or the rights of bolders of alienated land. Evidently, therefore, 
ss. 65 and 66 and the rules fratned under s. 214(1) (d) do not apply to alienated 
lands in an unalienated village. Rules 92 to 98 of the Land Revenue Rules, 1921, 
deal with the alteration of asseadinent in surveyed and settled alienated villages and r. 
_97 makes it clear that nothing in rr. 92 to 95 shall be deemed to apply to lands which 
are alienated lands apart from the alienation of the village in which they are situated, 
nor alienated lands in the possession gf and occupied in person by the holder or hol- 
_ ders of an alienated village. á 

The question whether s. 65 applies to lands in an alienated village arose recently in 
‘Bai Kaba y. Ramniklal Sundarlal. There the holder of a land in the inam village 
of Mithipur who was held to be a permanent tenant by reason of the presumption 
under s. 83 of the Land Revenue Code, had teased the land for the purpose of con- 
structing a cotton mil. The inamdar then sued for possession of the land or in the 
alternative for an injunction westraining the dae of the land for a non-agricultural 
purpose. It was contended that the village itself being alienated, the land was alienated 
land and that by virtue of s. 218, s. 65 did not apply to it Assuming that the land 
was an alienated land, the learned Chief Justice obgerved (p. 747) :— 

“I do not find it easy to reconcile the provisions'of 3, 217 and s. 218, but I think the 
problem ia solved by a reference to a 88 of the Code, which provides that it shall be lawful 
for the Commissioner at any time to issue a commission to any holder of alienated lands, 
conferring upon him certain powers in respect of the langa specified in such commission, and 
amongst the powers which may be conferred is the right to exercise the powers of a Collector 
under se. 65 and 66. So that it is clear that the Legislature considered that the powers of a 
Collector under s. 65 would or might apply to alienated land.” 

Then after referring to r. 94 which provides for an application to the Collector 
for permission and the procedure to be followed by him, he held that the holder of 
land in an alienated village, though a permanent tenant, was not entitled to use the 
land for non-agricultural purpose without the Collectors permission. J reapectfully 
agree with that view. In s. 3 (20) “alienated” is defined as meaning “ transferred. 
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land revenue are concernéd, wholly or partially, to the ownership of any person.” The 
village is undoubtedly “ alienated”, because the of the Provincial Government 
to payment of land revenue are transferred to inamdar [Secretary of State v. 
Faredoon!]. But it cannot be said that every Mand in such village is “ alienated ”, un 
leas the Provincial Government has’ transferred its rights to the payment of assessment 
to its holder before the grant of the village to the inamdar. This is clear from r. 97 
which speaks of “lands which are alienated lands apart from the alienation of the 
village in which they are situated and alienated lands in the possession of the holder 
of the alienated village.” As correctly described in the marginal note to that mule, 
the former is called “kadim” land and the latter “aheri” land. It is only to such 
lands in an alienated village that ss. 48, 65 and 66 do not apply. 
The appellants have not been abl@ to show that the lands in suit are their kadim 
lands, that is to say, granted to them by Government before the village was granted 
to the inamdar. They rely upon the description of the lands as “ vechan salami” from 
ancient times and their partial exemption from assessment. According to Wilson's 
Glossary, “salami” means “a fee levied annually on the holdere of rent free tenures 
as a quit rent” and “vechan salami” means “a land subject to quit rent,” whereas 
“vechan nakra” means “a land wholly exempt from tax”. According to Robertson's 
Glossary “ vechania ” means “a land that has been sold,—a tenure under which muck 
of thè alienated land is held”. This does not necessarily mean that such lands were 
alienated by Government before the grant of the village. They may be the inamdar’s 
sheri lands which were subsequently alienated by the inamdar himself. In that case 
they are not kadim lands, and they ceased to be sħeri lands in the possession of or 
occupied by the holder of the alienated village. Hence the exemption given by r. 97 
is not available to such lands. 
This does not completely dispose of the point in dispute. Section 217 says that 
the provisions of the Act relating to holders of land in alienated villages shall be ap- 
plicable to holders of land in unalienated villages, but only ‘ ‘as far as may be”. This 
has been interpreted to mean that the provisions of that section do not affect the con- 
tractual relations arising before the introduction of the survey settlement. Thus in 
Lakshman, v. Govind?, in dealing with the contention with reference to ss. 52 and 217, 
Mr. Justice Chandavarkar observed as follows (p. 80) :— ' 
“The effect of the first is to give the Collector the discretion to fix the aseeement ; the 
effect of the second is to render the occupants in alienated villages subject to a settlement . 
like the occupants in unalienated villages But neither section takes away any legal right 
which an occupancy tenant may have acquired independently of his bare status as an 
occupancy tenant liable to pay the land revenue according to survey rates.” 
In Suryafirao v. Sidhanath*, where the jahgirdar of an alienated village had enter- 
ed into a contract with his tenants granting not only fixity of tenure but also fixity 
of rent, it was held that the provisions of 8. 217 did not enable him to avoid his con- 
tractual liability and enforce against his permanent tenants the payment of assessment 
levied on occupancy tenants. The same view was taken®in Nilaji v. * Nagindas*, 
The appellants having failed to prove that the lands in dispute are kadim inam, it 
is for them to show on what terms they were granted by the inamdar. From the fact 
that before the survey settlement salami was levied according to the area cultivated it 
can be safely inferred that they were granted for agricultural purposes. . It is equally 
clear that they were liable to pay only quit rent and the rest of the assessment was 
agreed to be remitted. Thus the contract may be taken to include the remission of 
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all the assessment in excess of the salami. At the survey settlement of 1912 both the 
assesament and the salami were settled. Under s. 48 and the rules framed under 
8. 214 (1)(d) the Collector can the aseessment. That does not mean that an 
qdditional assessment is to be levied. In 8. 65 (last paragraph) and s. 66 this altered 
assessment is correctly described as “ new assesment.” As obeerved by the Privy Coun- 
cil in Bomanji Ardeshir v, Secretary of State for India’ (p. 240) : 

“The Act of 1879 by section 48 does not provide for an additional assessment ; it only 
provides for an altered assessment to be imposed according to rules, Once the building 
assessment is imposed the old agricultural assessment Jas gone for ever.” 

Thus the altered assesament is a substitute for the assesament fixed at the survey 
settlement and not an addition to it. But the mamdar is presumed to have agreed to 
remit all assessment in excess of the settled salami. There is no provision in the Act 
to enhance the salami. Hence, even if the Collect6r were to alter the assessment. under 
the provisions of s. 48 and the rules, the inamdar cannot recover more than the settled 
salami. To use the language of Mr. Justice Pratt in Damodar v. Kashinath? the 
alteration ar the siesati a egal’ Gat We nandan Gy the tenfe of the plans i 
precluded from levying anything beyond the salami. 

The case of the levy of a building fine under es. 65 and 66 etands on a different 
footing. As I have already pointed out, and as held in Bai Kaba v. Ramniklal Sun- 
derlal (supra) the lands in these suits are not exempt from the application of a 65. 
Hence the holders must take the permision of the Collector before using them for 
non-agricultural purposes. Building fine is not assessment, but is either a royalty for 
permission or is a penalty for building without the necessary permission. According 
to s. 65 amd 66 the holder is liabfe to pay the fine “in addition to the new assessment 
that may be leviable under the provisions of section 48”. According to r. 99 no fine 
ig ordinarily imposed if the permission of the Collector is taken beforehand. But if 
the permission is not taken, then the Collector can impose a fine under s. 66. The 
limit of the fine is prescribed by r. 100 as ten times the altered assessment. The Col- 
lector has to fix the altered aseesament jn order to determine the maximum of the fine 
that can be levied, and the holders who construct buildings, whether with or without 
the permission of the Collector, cannot, in the absence of a contract to the contrary, 
escape their liability to pay the fine imposed either under e. 65 or 66. It is true that 
in Damodar v. Kashinath (supra) the inamdare were held not entitled to recover even 
the building fine. But that was by reason of the terms of the miraspatras which they 
had paseed to the boldere. dn those miragpatras the inamdars had not only stipulated 
expressly that they would recovêr no more thar! the assessment imposed at the survey 
less the amount remitted, but had agreed that they would not molest the holders any 
further. It was in this connection that Mr. Justice Pratt observed (p. 1045): 

» though the fine is legal yet the.Inamdar by the terms of his grant to thent is pre- 
cluded from levying it.” 

No such agreement is proved in this case. Nor can it be inferred from the mere fact 
that the assesamant in*excess of the salami is agreed to be remitted. Hence the im- 
Position of the fine under s. 65 and 66 is legal and ‘the inamdar is not precluded by 
any contract from levying it. 

The appeala are, therefore, partially allowed and the decrees of the trial Court are 
restored with regard to the altered*asseasment only. But the plaintiff’ claims in re- 
gard to the building fines are rejected. In view of this result I order the parties to 
` Bear their own costs throughout. 
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Before Mr. Justice Lokur. 


ABDULLAKHAN DARYAKHAN MHADIK 
v. 
PURSHOTTAM DAMODAR SURA.* 


Transjer of Property Act (IV of 1882), Sec. 53—Indian Limitation Act (IX of 1908), 
Arts. 91, 120--Suit by creditor for declaration that transfer fraudulent—Suit whether 
governed by Art. 91 or 120-—Starting point of limitation. 

A suit by a creditor under s. 38 of the Transfer of Property Act, 1882, for a decla- 
ration that a tranafer by his debtor ia intended to defeat or delay him and other 
creditors and is, therefore, not binding on them, is governed by Art. 120 and not by 
Art. 91 of the Indian Limitation Act, 1908. In such a suit the starting point of limita- 
tion is the date on which+the plaintiff decides to exercise his option of avoiding the 
transfer. 

Saburdas Makasukkroam v, Gopalfi Nandas!, applied. 
Parkash Narain v. Raja Birendra Bikram Stugh,? Lal Singh v. Jai Chand’? and Nare- 
simkam v. Narayana Rao,* followed. 
Radhika Mokan Gope v. Hari Baski Saka, distinguished. 
Packamutku v. Chinappan,® referred to 


ONE Daryakhan (defendant No. 1) on October 19, 1929, passed a sale-deed in 
favour of his son Abdullakhan (defendant No. 2) for Rs. 25,000, purporting to convey 
to him all his immovable property. This sale deed was registered on October 21, 
1929, on which date one of the creditors of defendant No. 1, one Purshottam (plaint- 
iff) &led Suit No. 259 of 1929, against defendant No. 1 and his sons to resover from 
them Ra. 2,399, due in respect of seyeral transactions. The plaintiffs suit was dis- 
Missed against defendant No. 1’s son and he obtaihed a decree against defendant 
No. 1 on June 30, 1931, for Rs. 1,001. This decree was confirmed in appeal on 
June 9, 1933. A darkhast by the plaintiff to recover the decretal amount by at- 
tachment and sale of defendant No. l's movgble property proved infructuous A 
second darkhast was presented in 1934 for attachment and sale of the crops stand- 
ing on the land sold by defendant No. 1 to his son. The crops were duly attached 
and sold notwithstanding the objection put forward by defendant No. 2. The amount 
of rupees thirty-six which was realised by the sale was paid to the plaintiff towards 
the satisfaction of his decree. The plaintiff then presented a third darkhast for the 
recovery of his decretal amount by the attachment and sale.of the land sold by de- 
fendant No. 1 to his son. The executifig Court passed*an order on October 26, 1936, 
to the effect that the plaintiff should get a declaration that the sale-deed passed by 
defendant No. 1 to defendant No. 2 in respect of the land sought to be attached was 
not binding on him. A ` ‘ 

The plaintiff filed the present suit against the defendants on April 13, 1937, for 
a declaration that the sale-deed passed by defendant No. 1 m favour of defendant 
No. 2 on October 19, 1929, was passed with intent to defeat or delay the creditors 
of defendant No. 1 and was, therefore, not binding or? the plaintiff and the other 
creditors. The defendants contended that the sale was a bona fide transfer for genuine 
consideration and that the plaintiffs suit was barred by limitation. The trial Court 
held that the suit was in time and that the saleewas fraudulent, and decreed the 
plaintiffs suit. On Appeal the decree of the trial Court was confirmed. 

Defendant No. 2 appealed to the High Court. 
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H. C. Coyajee, with P. V. Kane and D. R. Monerikar, for the appellant. 

A. G. Desai, for respondent No. 1. 

Lokur J. This appeal arises Ait of a suit filed under s. 53 of the Transfer of 
Property Act for a declaration that the sale-deed passed by defendant No. l in favour 
of his son, defendant No. 2, on October 19, 1929, was passed with intent to defeat or 
delay the creditors of defendant No. 1 and was, therefore, not binding on the 
Plaintiff and other creditors. 

The main defence was that the sale was bona fide and for valuable consideration 
and not intended to defeat or delay the creditor of defendant No. 1, and that the 
plaintiff's suit was time-barred under art. 91 of the first schedule to the Indian Limi- 
tation Act, 1908. 

Both the Courts below beld that the sale-deed in dispute was passed by defendant 
No. 1 with intent to defeat or delay his creditors and was, therefore, not binding 
on them, and that the plaintiffs claim was in time. The plaintiff was, therefore, 
given a declaration that he and the qther creditors of defendant No. 1 were not 
bound by the sale-deed in suit and that the property comprised in the sale-deed was 
liable to be attached and sold for the satisfaction of the decree obtained by the 
plaintiff in Suit No. 259 of 1929. 

Defendant No. 2 is the son of defendant No. 1 and went to South Africa in 
1920 to earn his living. Defendant No. 1 was indebted and defendant No. & who 
was prospering in South Africa, used to send him moneys from time to time The 
plaintiff, one of the creditors of defendant No, 1, filed Suit No. 259 of 1929 against 
defendant No. 1 on October 21, 1929, to recover Rs. 2,399 due to him in regpect 
of various transactions. On October 19, 1929, two days before the institution of 
the suit, defendant” No. 1. passed a sale-deed if favour of his son, defendant No. 2, 
for Rs. 25,000, purporting to convey to him all hia property consisting of lands and 
a house. He got it registered on the very day on which the plaintiff's guit was filed. 
Apparently the plaintiff, who was living in the neighbourhood, seems to have come 
to know about the sale-deed and joified defendant No. 1’s sons as co-defendants in 
the suit. The defendants being Mahomedans, defendant No. 1 alone was liable for 
his debts, But evidently the plaintiff wanted to have a decree against his sons also 
in order that the property which defendant No. 1 had sold to defendant No. 2 might 
still be liable for the satisfaction of his decree sought to be obtained against them. 
But ultimately his suit was dismissed as against defendant No. 1’s sons, and even 
as against defendant No.“l hg got a decree only for Rs. 1,001, on June 30, 1931. 
‘Both the parties appealed against the decree, but it was confirmed on June 9, 1983. 
The plaintiff then presented a darkhast to recover the decretal amount by at- 
tachment and sale of defendant No. 1’s moveable property, but the darkhast proved 
infructuous. He presented a sefond darkhast in 1934 for attachment and sale 
of the crope standing on the land sold by defendant No. 1 to his son. The crope 
were duly attached and sold in spite of the objection put forward on behalf of de- 
fendant No. 2° Rupees 36 were realised by the gale and paid to the plaintiff to- 
wards the satisfaction of his decree. The plaintiff then presented a third darkhast 
for the recovery of his decretal amount by attachment and sale of the land itself, 
and when defendant No. 2’s attorney objected *to the attachment of the land, the 
_ executing Court passed an order on October 26, 1936, that the plaintiff should get’ 
a declaration that the sale-deed passed by defendant No. 1 to defendant No. 2 
sree Ot en ee ge es Og ee ere 
of that order the plaintiff filed the preaent suit. 

Tha emaneit funding of the Cos below that the tale by defeidant No. 1 to 
defendant No. 2 is fraudulent and was intended to defeat and delay the creditors 
of defendant No. 1 is binding in secdnd appeal. But Mr. Coyajee contends that 
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the finding is based on inferences drawn from proved circumstances, and if the infe- 
rence is not justified, it?s open to this Court to consider whether the transaction is 
proved to be fraudulent and intended to defeat and delay the creditors of defendant 

No. 1. The lower appellate Court has found Wat defendant No. 1 was in debts, 
that defendant No. 2 used to,send him amounts from time to time, that those sums 
amounted to Rs. 6,000 up to.1929 and that they were utilised by defendant No. 1 
towards the payment of his debts. But it has held that the amounts were not ad- 
vanced by defendant No. 2 as loans to hia father and that there was no agreement 
for repayment of those amounts to him. It has, therefore, come to the conclusion 
that the sale of all. his property by defendant No. 1 was really without any conside- 
ration, and in view of the fact that it was passed only two days before the plaintiff 
filed this suit and that even after the suit defendant No. 1 himself continued to 
reside in the house and defendant No. 2 eontinued to send him amounts as before, 
it has held that the sale was fraudulent. Mr. Coyajee points out that under 
8. 25(2) of the Indian Contract Act, 1872, a promise to compensate, wholly or in 
part, a person who has already voluntarily done something for the promisor, is a 
valid agreement, and, although defendant No. 2 may have voluntarily sent amounts 
to his father, the latter might promise to repay the amount, and a sale-deed in re- 
.payment of such amount must be deemed to have been for good consideration and 
that the sale-deed cannot be regarded as void for want of consideration and is bind- 
ing ©n defendant No. 1. But that is not the question which is to be decided in this 
case. A good deal of the correspondence between defendant No. 1 and defendant 
No. 2 has been produced and it shows that defendant No. 2 did not send the money 
bye way of loan to his father but he wanted to help him out of his indebtedness 
through his affection or as a duty towards hia father. Defendant No. 1 was, 
therefore, not under any obligation to retum the money to his son. The œr- 
Tespondence shows that he was receiving money from 1922 and till 1929 he never 
thought of compensating his son, but suddenly on the eve of the plaintiffs suit 
he conveyed to him not only all his lands but even the house in which 
he was living without having any fegard “to his other sons. He knew that his 
son in South Africa was prospering well and was not in need of any property and it 
is not likely that he would deprive his other sons of their share in order to benefit 
his rich son. The intention obviously was to screen his property from the plaintiff 
who was about to file a suit against him. The plaintiff saya that he was constantly 
asking him to repay his dues, and when the lower appellate Court has stated that the 
amounts advanced by defendant No. 2 to defendagt No. 1 were not loans, all it 
wanted to say was that defendant No.2 could not be treated as one of the creditors 
of defendant No. 1, so that thd sale of property for the satisfaction of one of the 
creditors in preference to others cannot be regarded as fraudulent. It was open to 
defendant No 1 to prefer one creditor to another and pay his dues to any creditor by 
the sale of his property. But as defendant No. 1 had not taken any loans from 
«defendant No. 2, the latter cannot be deemed to be his creditor. There is, therefore, 
no doubt that the sale-deed was brought about withethe sole intêntion of defeating 
or delaying the plaintiffs claim. 

On the point of limitation both the Courts have held that the suit is governed by 
art. 120 of the first schedule to the Indian Limitation Act. On tha strength of the 
ruling in Radika Mohan Gope v. Hari Bashi Saka Mr. Coyajee contends that the 
appropriate article for such a suit is art, 91 and not art. 120. Article 91’ provides a 
period of three years for a suit to cancel or set aside an instrument not otherwise 
provided fOr, and the period of limitation begins to run when the facts entitling 
the plaintiff to have the instrument cancelled or set aside become known to him. This 
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suit is brought by the plaintiff under a. 53 of the Transfer of Property Act, 1882, 
on his own behalf as well as on behalf of all the creditorg of defendant No. 1 for 
a declaration that they are not d by the sale-deed in’ suit. The plaintiff does 
not and cannot seek to have sale-deed cancelled or set aside. Even on the 
allegations of the plaintiff the sale-deed is not absolutely void and will be binding 
on the executant defendant No. 1. The plaintiff’ who is not a party to the deed, 
merely wants to have a declaration that he and the other creditors of defendant No. 1 
are not bound by it. There seems to be no ruling of this Court exactly in point, 
but in dealing with art. 95 which governs suits,to set aside a decree obtained by 
fraud or for other relief on the ground of fraud a division bench of this Court, (of 
which I was a member), in Saburdas Mahasukhram v. Gopalji Nandas' has held 
that the fraud contemplated by that article is fraud practised upon a party to the 
~ decree or a party to the transaction in which the fraud’ was committed A stranger 
to a decree who is intended to be defrauded by it cannot sue to have it set aside, 
but bẹ can have it declared that his interest cannot be affected by such a collusive 
decree. A suit for such a declaration does not, therefore, come within the purview 

of art. 95 but is governed by art. 120. This reasoning applies equally to art. 91. 

In Parkash Narain v. Raja Birendra Bikram Singh, Lal Singh v. Joi Chand? 
and Nerastmhom v. Narayan Raot, art, 120eand not art. 91 was held to be applicable 
to a suit filed by a creditor under s. 53 of the Transfer of Propérty Act. It is con- 
tended that such a suit is virtually a suit to set aside a sale-deed on the ground of 
fraud and, therefore, ought to be governed by art. 91 which in terms is intended to 
apply to it. The short reply to this is to be found in Pachamuthu v. Chinappon’, 
where it is observed (p. 215): œ ba 

“No doubt a declaration that defendant No. 5 (the transferee) has no title to the plaint 
land would be to that extent equivalent to setting aside that mortgage. But such declara- 
tion would still leave the deed to operate as between the parties thereto, and therefore 
would not amount to cancelling or setting aside that deed. Moreover the plaintiff has no title 
or interest to set aside the deed as between the parties thereto.” 

The only case where art, 91 was héld to apply is Radhika Mohan Gope ¥. Hart > 
Baski Saka (supra) relied upon by Mr. Coyajee. But there the suit was not filed by a 
. creditor, but by an auction-purchaser who by purchasing the right, title and interest 
of the judgment-debtor had stepped into his shoes and was, therefore, the represen- 
tative of a party to the transaction sought to be avoided. Mr. Justice Mukerji who 
decided that case had this distinction present before his mind and he said (p. 1143) : 

Article 91 “can possibly Have po application where the deed which the plaintiff chal- 
lenges ia one which was not executed by him or by one under whom he claims, and where 
it is absolutely immaterial to the plaintiff whether it is cancelled or not. But there is no 
doubt that it does apply to a case im which it is not posatble for the plaintiff to get amy relief 
until the instrument ig set aside .In other words, if tke instrument is binding upon the 
plaintiff, then even though the plaint may have been made to look as much like a suit for 
recovery of lands as possible, the plaintiff in order to get any such relief must have the 
instrument cancelled or at any rate have a declaration of its invalidity as against him.” 

Thus, the auction-purchaser* being the representative of a party to the deed itself, 
he had to get it set aside before getting any other relief ancillary to it. This case is, 
therefore, not inconsistent with the view expressed in the cases cited above that æ 
suit by a creditor under s. 53 of the Transfer of Property Act for a declaration that 
a transfer by his debtor is intended to defeat or delay him and his other creditors 
and is, therefore, not binding on them, is governed by art. 120 and not by art. 9H, 
and I respectfully agree with that view. i 
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The next point fon consideration is the date from which the period of limitation 
begins to run. Article 120 itself says in general terms that it commences “when the 
right to sue accrues.” In Bolo v. Koklan* their Lordships of the Privy Council ob- 
served at p. 331 that there can be no ‘right to Mie’ until there is an accrual of the 
right agserted in the suit andeits infringement, or at least a clear and unequivocal 
threat to infringe that right, by the defendant against whom the suit is instituted. 
Mr. Coyajee argues with evident plausibility that even according to this view the 
right to sue’accrued to the plaintiff, if not when the sale-deed was executed by de- 
fendant No. 1, at least when its egecution came to the plaintiff's knowledge and he 
became aware of the circumstances from which he could infer fraud on the part of 
defendant No. i, Both the Courts below have held that the plaintiff came to know 
of the sale-deed within a week of its execution, since he applied on October 28, 1929, 
to have the sons of defendant No.*1 added as parties to his suit. If sọ, this suit 
filed on April 13, 1937, is clearly out of time. But why should he rush to the Court 
as soon as he comes to know that a fraudulent salesdeed is executed by his debtor ? 
He was not yet sure that he would get a decree against him. In fact, though he had 
sued for Rs. 2,000 and odd he got a decree for Rs. 1,001 only and even that decree 
was challenged in appeal. When it was confirmed he had no reason to suppose that 
he could not recover his dues except by the sale of the property that had been 
fraudulently transferred by defendant No. 1 to his son. He first sought to recover 
his decretal dues out of the moveables of defendant No. 1. Failing in that attempt, 
he sought to recover them out of the crops standing on the land sold by him to de- 
fendant No, 2. He succeeded and was able to recover Rs. 36. Then he tried to 
have the land iteelf attached and sold and met with defendant No. 2’s obstruction. 
The Court then asked him to get a,declaration that thedandusgas liable to be sold 
in execution of his decree. Even assuming that the right to sue accrued to the 
plaintjff when he obtained his decree against defendant No. 1 on June 30, 1931, 
this suit filed within six years thereafter is well within time. 

In each of the cases cited above, the decision went on its own facts. In Parkask 
Narain v. Raja Birendra Bikram Singh and Lal Singh v. Jqi Chand there was no 
difficulty as it was held that the plaintiff was not proved to have known of the frau- 
dulent transfer more than six years before the suit. In Nerasimkem v. Narayan 
Reo (supra) there was a difference of opinion. Venkatasubba Rao J. held that a 
suit under s. 53 of the Transfer of Property Act to contest an alienation by. a debtor 
was governed by art. 120 of the Indian Limitation Act, byt the starting point of limi- 
tation was the date on which the plafntiff decided to*exercise his option of avoiding 
the transfer, while Madhavan Nair J., while agreeing with him that such-a suit was 
governed by art. 120, was of opinion that the starting point for limitation was not 
the date on which the creditor exercised the option to avoid the transfer nor the 
date of transfer, but it was the date on which the circumstances entitling the creditor 
to bave the transfer avoided first became known to him. With respect, I find the 
reasons given by the former more convincing. Referring to the syggestion that the 
date of knowledge of the fraudulent transfer was thf starting point of limitation 
be says (p. 68): 

“ _., .it matters little to a creditor, that his debtor has alienated some of the properties. 
Why should a creditor be driven to embark on litigation, merely because it has come to his 
knowledge that his debtor has entered into a transaction not above board? The property 
still remaining as I have said, may euffice or they may hope that the debtor may in time 
rally, and no creditor can be expected to have before him a balance sheet disclosing actually 
the debtor’s affaire. ” 

Section 53 of the Transfer of Property Act gived the creditor an option to avoid 
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his debtor's fraudulent transfer and that option may be exercised when it is found 
necessary to’do so. In differing from this view Madhavare Nair J. saya (p. 70): 

“The result of holding that the starting point for limitation ia the exercise of option by 
the creditor is that the creditor, inYghat case, would be entitled to wait any number of 
years he pleases before bringing the suit, gvhich would meap that in effect, there would be no 
period of limitation at all for a suit under 8, 53 of the Tramafer of Property Act.” 

But there is no reason to be scared away by such a contingency. To cite a simi- 
lar instance from the Indian Limitation Act, under art. 60, the period. of limitation 
for a suit to recover money deposited under an agreement that it shall be payable 
on demand is three years from the date whed the demand is made, and in such a 
case tha making of the demand depends entirely on the volition of the plaintiff and 
he can prolong the period of limitation indefinitely by not making any demand. The 
exercising of the option is analogous in this respgct to the making of the demand and 
it may be exercised at any time when it is, thought necessary. Instead of filing the 
suit for a declaration in the beginning, it is open to the decree-holder to attach the 
property in execution of his decree and when the transferee prefers a claim under 
O. XXI, r. 58, Civil Procedure Code, and his claim is allowed, the decree-holder may 
file a suit under r. 63 within the statutory period of limitation without regard to 
the lapse of time from the date of the alienation or from the date when he came to 
know it. Similarly, if the claim of the transferee is disallowed and the transferee 
files a suit under r. 63, the decree-holder may defend it by contending that the strans- 
fer was in fraud of his creditors.' In such cases, the decree-holder exercises his option 
—without- resort to a suit under e. 53 in the first instance, and, as pointed out by 
Venkatasubba Rao J. it would bd anomalous to say that although his right te file 
a suit is Marred, his right still subsists to question the transfer by these other methods. 

The plaintiff in tirit did ollow such othér methods. He wanted to recover his 
decretal amount out of the property in dispute and the right to bring this suit accru- 
ed only when he was obstructed in doing so. He knew that in spite of the transfer 
defendant No. 1 was in a position to pay his creditors. His son defendant No. 2, 
who was prospering in his business in*South*Africa, used to send him funds to enable 
him to pay off his creditors and it has been found that he did pay off several cre- 
. ditors in that way. Mr. Coyajee points out that if the plaintiff had such hopes he 
would not have found it necessary to’ file a suit against! defendant No. 1. But that 
may be due to a dispute regarding the amount due to the plaintiff. But once the 
decree was passed, the plaintiff might hope that defendant No. 1 would satisfy it. 
Hence the right to sue accrued to thei plaintiff only when he decided to exercise the 
option given to him by s. 53 of the Transfer of Property Act to challenge the transfer 
and to seek to recover his dues out of the property transferred. This happened when 
the plaintiff sought to attach fhe crops on the land in suit, although he knew that 
the land had been already transferfed by the judgment-debtor to his son. This suit 
brought within six years thereafter is, therefore, in time. 

The appeal is, therefore, dismissed with costs. 


° EE R 
Before Mr, Justice Lokur, 
PANDURANG VITHOBA PATIL 


F v. 

SHAMRAO BHAU PATIL.* 

- Dekkhan Agriculiurisis Relief Act (XVII of 1879), Sec, 22(2)—Decree—Execution—Col- 
lector directed to take possession of property—Judgment-debtor to be agriculturist at 
date of decree—Construction of statute—Duty of Court. . 

*Decided, August 4, 1943. Second Appeal No. 459 of 1940, oong ire Te 68- 

No. 157 of 1942, from the decision of P. H. ed by B. V. Manjeshwar, udge 

Gunjal, Assistant Judge at Satara, in Appeg] at I , in No. 463 of 1940, 
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Where a judgment-debtor is not an agriculturist at the date on which the decree is 
passed against him, s.°22(2) of the Dekkhan Agriculturists’ Relief Act, 1879, bas no ap- 
plication, even though he acquires that statud at the time when the decree is executed 
against him. 
The provision of a statute must be constryed according to its plain meaning, neither 
adding to it nor subtracting from it, and when the terms are clear and plain, it is the 
duty of the Court to give effect to it as it standa. 

Palmer v. Thatcher}, followed. 

SHAMRAO (decree-holder) obtained a money decree fon Ra. 274 against Pandurang 
(judgment-debtor) on October 15, 4987, on which date the latter fvas not an agricultu- 
tist. In 1940, the decree-holder applied to execute the decree by asking the Collector for 
taking action under s, 22(2) of the Dekkhan Agriculturists’ Relief Act, 1879, on the 
ground that the judgment-debtor had become an agriculturist on the date of the appli- 
cation for execution. The judgmefit-debtor contended that as he was not an agri- 
culturist on the date on which the decree was passed against him, the decree-holder 
could not avail himself of the benefit of s. 22(2). 

The executing Court overruled the contention and ordered execution to proceed. On 
appeal the decree was affirmed. The judgment debtor appealed to the High Court. 

G. M. Joshi, for the appellant. 

No appearance for the respondent. ° 

Leokur J. This appeal raises an important question regarding the interpretation of 
the second paragraph of s. 22 of the Dekkhan Agriculturists’ Relief Act, 1879. 

The respondent obtained a money decree for Rs. 274 and odd against the appellant 
who was then not an agriculturist. The respondent then filed a darkhast to recover 
the decretal amount, and as by that time the appellant had acquired the ‘status of an 
agniculturist, the respondent requestéd the Court to dirette" Collector to take pos- 
session of his land under the second para. of 8. 22 of the Dekkhan Agriculturists’ Re- 
lief Act for the satisfaction of the decree out of its income. The appellant contended 
that as he was not an agriculturist at the date of the decree, the Collector could not 
be asked to take possession of his lard und@r that section. Both the Courts below 
beld that para. 2 of s. 22 was applicable and ordered the darkhast to proceed. 

The first paragraph of s. 22 provides that immoveable property belonging to an 
agriculturist shall not be attached or sold in execution of any decree or order passed 
whether before or after this Act comes into force, unless it has been specifically mort- 
gaged. Hence, whether the judgment-debtor was an agriculturist at the date of the 
decree or whether he acquired that status after the decree but before the execution, 
his land cannot be attached and sold in execution of a money decree. The second 
paragraph provides as follows :— 

“The Court, on application or of its own motion, mfy, when passing a decree against an 
agriculturist or in the course of arfy proceedings under a decree against an agriculturist passed 
whether before or after this Act comes into force, direct the Collector to take possession, for 
amy period not exceeding seven years, of any such property of the judgement-debtor to the 
-pomsession of which he is entitled, and which, in the opinion of thé Collgcetor, is not required 
for his support and the support df the members of bis fafily dependent on him.” 

If the decree sought to be executed is passed against an agriculturist, that is to 
say if the judgment-debtor was an agricultunist at the date of the decree, then there 
is no difficulty. But if he was not an agriculturtst at the date of the decree, but-has 
acquired that status at the time of the execution proceedings, the question is whether 
the Collector can be asked to take possession of his lands in execution of that decree 
against hirp. The expression “in thé course of any proceeding under a decree against 
an agriculturist ” is interpreted by both the Courts below as meaning “ any proceeding 
taken against an agriculturist under a decree ”, and they have held that whether the decree 
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itself is passed against an agriculturist or not, the application of para. 2 1 attracted 
when the proceeding under that decree is taken against an agficulturist. In other words, 
the status of the judgment-debtor at the date of the proceeding can be taken into con- 
sideration in determining whether 2 of s, 22 is applicable or not. Such an inter- 
pretation would obviously be straining’ the language of the section. Before the section 
was amended by Act XXII of 1882 the second p&ragraph ran as follows :— 

“The Court may, when passing a decree against an agriculturist, or at any subeequent 
time, direct the Collector to take possession” etc. 

It is obvious that under that section the Collecéor coyld take possession only when 
the decree was passed against an agriculturist and the expression “at any subsequent 
time” obviously referred only to such a decree, so that if the judgment-debtor was 
not an agriculturist at the date of the decree, tha second paragraph had no appli- 
cation even though he might have acquired thaf status ‘at the time of its execution. 
Before the passing of the amending Act of 1882 it was held by this Court in Dip- 
chand v. Gokaldas that the section was not intended by the Legislature to apply to 
decrees made prior to the coming into force of the Act. Hence the expression “at 
any subsequent time,” was substituted by the words “in the course of any proceeding 
under a decree against an agriculturist passed whether before or after this Act comes 
into force.’ This change was intended te make it clear that the section was to 
have a retrospective ‘effect and to be applicable even! if the decree against the agri- 
culturist was passed before the coming into force of the Act. The expression “ against 
an agriculturist ” cannot be taken together with “ any proceeding,” since that expres- 
sion is followed by the words “ pasaed whether before or after this Act comes into 
force,” Which are clearly applicable to the word “decree”. The expression “ against 
an agriculturist ” comes bebeveen the word “decwe” and the words “passed whether 
before or after this Act comes info force.” Thus the clause read as a whole evidently 
means that the proceeding must be under a decree which is against an agriculturist 
and which is passed either before or after the Act comes into force. 

Such an interpretation is likely to lead to an anomaly. When a judgment-debtor 
who was not an agriculturist at the date of the decree has acquired the status of an 
agriculturist at the time of its execution, his immoveable property cannot be attached 
or sold in execution of the decree, and as he was not an agriculturist at the date of 
the decree, his land cannot be ordered to be taken possession of by the Collector under 
the second paragraph of s 22, Thus a judgment-debtor whb was not an agricul- 
turist at the date of the degree but has become one subsequently will be in a better 
position than a judgment-debtor who was an Agriculturist both at the time of the 
decree and subsequently. This is only one of the many anomalies which are to be 
found in the Act. But the provision of a statute must be construed according to 
its plain meaning, neither adding to „it nor subtracting from it, and when the terms 
are clear and plain, it is the duty of the Court to give affect to it as it stands. As 
observed in Palmer v. Thatcher? the question for interpretation is not what the Le- 
gislature meant, but what the language means, and there is no doubt that the expres- 
sion “against an agriculturist ° in the second paragraph of s. 22 must be taken as 
going with the preceding word “decree” and not with the word “ proceedings”. 
If this interpretation leads to a result which was not contemplated by the Legisla- 
ture, then the remedy will be to amend the section suitably. But the language being 
plain, it must be held that the second paragraph does not apply when the decree 
was passed against one who was not an agriculturist although he may have acquired 
that status at the time of the execution proceedings. 

The appeal is, therefore, allowed and the darkhast dismissed. In view of the am- 
biguity of the language of the section I make no order regarding the costs throughout. 
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Befora Mr. Justice Lokur. 
TULSIRAM MOTIRAM MARWADI 


v. ‘ 
é 
SHANKAR NANA, PATIL.* 

Dekkhon Agriculturists’ Relief Act (XVII of 1879), Secs. 2, 10A—-Transaction, relating to 
property in Kolaba District, entered into in 1902—-Party to transaction earning livelihood 
in that district in 1902—Whether suck person an “ agriculturist” at the date of trans- 
action. 

In 1902, when the Dekkhfin Agfculturists’ Relief Act, 1879, was not extended to the 
district of Kolaba, the defendant’s predecessors-in-title who resided in Kolaba passed a 
sale-deed of property situated in that district. The Act was later extended to the dis 
trict. In a suit against the defendant on the sale-deed the defendant sought to 
take the benefit of s. 10A of the Att and to show that the deed of sale was in reality 


a deed of mortgage :— 
Held, that as no section of the Act was extended in 1902 to the District of Kolaba 


after the Act came into force, the defendant’s predecessors-in-title could not have been 
agriculturists in 1902, and therefore the defendant was not entitled to the benefit of 
8. 10A of the Act. 

The extension of any section of the Dekkhan Agriculturists’ Relief Act, 1879, to a 
district or any part of a district in the Pfesidency of Bombay, within the limits of which 
the person whose status is to be determined earns his livelihood, is sufficient for the pur- 
pose of the definition in the first clause of s. 2 of the Act. But the application of oa 1, 11, 
56, 60 and 62 of the Act to the whole of British India by s. 1 of this Act iteelf is not 


such an extension. 
Sawantrava v. Girtappa Fakirappe,: followed. gan 


Ganpat Chandrabhan v. Tulsi,? i 

Tulsidas Dhunjee v. Virbussapa? en ao 
BUDHYA, Ganpat and Nana, three brothers, who owned certain property in the dis- 
trict of Kolaba, were earning their livelihood in that district by agriculture. On May 
29, 1902, they executed a eale-deed in respect qf their property to one Mathuralal and 
purported ‘to convey it to him absolutely for Re. 2,000. On the same day Mathuralal 
paed a document agreeing to reconvey the property to the three brothers on repay- 
ment of Rs. 2,000, and allowed them to remain in possession as his tenants. This 
latter document was not registered. Thereafter Mathuralal died and one Tulshiram 
(plaintiff) obtained a money decree in Suit No. 32 of 1929 against the heirs of Ma- 
thuralal. In execution of that decree the suit property, was attached and put to 
auction and was purchased by the plathtiff on November 23, 1938. The property re- 
mained in the possession of the three brothers as tenants and the plaintiff obtamed 
symbolical possession through Court on July 18, 1939 
On March 8, 1940, the plaintiff filed the preagnt suit against Shankar (defendant 
No. 1) and hig cousins (defendants Nos. 2-4) to recover possession of the property 
with mesne profits and costs, The defendants intér alia contended that the sale trans- 
action of 1902 was really a mortgage and asked for an account of the mortgage and 
for its redemption under the provisions of the Dekkhf&n Agriculturiats’ Relief Act, 
1879. The trial Judge decreed the plaintiffs claim. On appeal, the Asistant Judge 
reversed the decree of the trial Couyt. The plaintiff appealed to the High Court. 
K. N. Dkarap, for the appellant. . 
K. B. Sukhiankar, for K. T. Sule, for respondent No. 1. 


* Decided, September ot 1948. Fino Civil Suit No. AET 
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Loxur J. This appeal raises an interesting questian regarding the application of s. 
10A of the Dekkhan Agriculturists’ Relief Act, 1879, to a trarlsaction of 1902, on which 
the Courts below have differed. The property and the parties come from the district 
of Kolaba. The property in suit diginally belonged to three brothers Budhya, Gan- 
pat and Nana. They executed a salefdeed in favour eof one Mathuralal Girdhardas 
for Rs. 2,000 on May 29, 1902, purporting to convey it to him absolutely. On the 
same day the vendee Mathuralal passed a document agreeing to reconvey the pro- 
perty to the vendors on repayment of Rs, 2,000 and allowed them to remain in pos- 
session as his tenants. Mathuralal owed some money to the plaintiff and after his 
death the plaintiff obtained a money decree in Suit No. 32 of 1929 against his adopt- 
ed son, his daughter and the executor of his will. In execution of that decree in 
darkhast No. 346 of 1935 the property in suit was attached and put to auction. The 
plaintiff himself purchased it with the permission «of the Court on November 23, 1938. 
The property continued in the possession of the original vendors as tenants and the 
plaintiff obtained symbolical possession through Court on July 18, 1939. In the 
meantime defendant No. 1, who is the sen of one of the vendors, Nana, made an ap- 
plication to the executing Court to set ‘aside the attachment, but his application was 
rejected. The plaintiff thereafter gave a notice of eviction to the defendants and filed 
this suit to recover its possession from they, together with mesne profits and costs. 
The main contention of the defendants was that the sale of the property to Mathura- 
lal in 1902 was really in the nature of a mortgage, and after paying the requisite Gourt- 
fees they asked for an account of the mortgage and for its redemption under the pro- 
visions of fhe Dekkhan Agriculturists’ Relief Act. The trial Court held that the deed 
of agre®fment of re-conveyance was not admissible in evidence for want of registration 
and that the defendants were.not entitled to lead oral evidence to prove the real nature 
of the transaction under 8. 10A of the Dekkhan Agriculturists’ Relief Act. The plaint- 
iffs claim for possession and mesne profite was, therefore, decreed. But in appeal 
the learned Assistant Judge held that the defendants were entitled to claim the benefit 
of a 10A of the Dekkhan Agriculturiste’ Relief Act, and, therefore, he reversed the 
decres of the mial Court and remanded the “ait for determining whether defendant 
No. 1's father was an agriculturitt in 1902 and for a fresh trial of the question of 
mortgage and accounts in accordance with the provisions of ss. 10A, 12 and 13 of the 
Dekkhan Agriculturists’ Relief Act. It is from that order of remand that the plaintiff 
has now come in appeal. 

The registered sale-deed of 1902 expressly conveys the property in suit to Mathura- 
lal absolutely, and under s. 92,of the Indian €vidence Act, 1872, no oral evidence 
can be adduced to vary its terms except under certain circumstances, which are not 
alleged in this case. But the defendants want to avail themselves of the provisions 
of s. 10A of the Dekkhan Agriculturists’ Relief Act to adduce oral evidence to prove 
that the transaction which was expressed as a sale was in reality a mortgage. This 
departure from the strict provisions of 8. 92 of the Indian Evidence Act is permitted 
to an agriculturist party to a suit to enable him to prove the real nature of the trans- 
action provided that ° ° 

“Such agriculturist or the person, if any, through whom he claims was an agriculturist at 
the time of guch transaction.” ' 

Although s. 10A was enacted ins 1907 and extended to the District of ‘Kolaba in 
1911, it is held in Ganpat Chandrabhan v. Tulsi to be retrospective in ita application 
and its benefit extends to a transaction entered into before the enactment of the 
section, provided an agriculturist is a party to the suit and he or the person through 
whom he claims was an agriculturist at the time of the transaction. It B not disput- 
ed that the defendants are agriculturists at present, but it is contended that in 1902, 
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when the transaction was entered into, neither they nor their predecessors-in-title could 
possibly be agriculturists ùs defined in s. 2 of the Dekkhan Agriculturists’ Relief Act. 

According to the first clause of that section : 

“* Agriculturist * shall be taken to mean a person who by himself or by his servants ot 
by his tenants earns his livelihood wholly or priacipally by agriculture carried on within 
the limits of a district or part of a district to which this Act may‘ for the time being ex- 
tend, or who ordinarily engages personally in agricultural labour within those limits.” 

The defendants’ predecessors-in-title were earning their livelihodd in the District of 
Kolaba in 1902 when they passed sale-deed in favour of Mathuralal, and the ques- 
tion is when the Act should Be held to have been extended to that District. The Act 
came into force on November 1, 1879, and on that very day æ. 1, 11, 56, 60 and 62 
were made applicable to the whole of British India and the rest of the Act was made 
applicable only to the Districts of Peona, Satara, Sholapur and Ahmednagar, but the 
local Government was empowered to extend from time to time wholly or in part the 
provisions of the Act to any other district or districts in the Presidency of Bombay or 
to any part or parts of any other such district or districts. Sections 2 and 20 were 
extended to the District of Kolaba in January, 1908, and some other sections in 1905 
and 1909. Thus, when the transaction in suit took place in 1902, no section of the Act, 
other than the five which were applied to fhe whole of British India by s. 1, had been 
extended to the District of Kolaba. The decision of the full bench in Savantrave v. 
Giriéppa Fakirappo shows that in 1902 no one could be an agriculturist in that dis- 
trict as defined in the first clause of s. 2. That was a case from the District of Dhar- 
war to which also the different sections of the Act were extended at the same time 

as the District of Kolaba and the transaction in that case was of the year 1800. It 
was held that the plaintiff could not have been an iculturist in that” year and, 
therefore, was not entitled to the benefit of a. 10A. Adepting ew, the learned trial 

Judge disallowed oral evidence to prove the real nature of the transaction. But the 
learned Assistant Judge being of opinion that the authority of the decision in Sawant- 
rava V. Gtrieppa Fakirappa was shaken by the subsequent full bench decision in Ganpat 
Chandrabhan v. Tulsi (supra) remandefi the Suit in order that the defendants might 
be allowed to lead oral evidence to prove that the transaction was really a mortgage. 
He says : 

“ According to the decision in Gonpat Chandrabhan v. Tulsi, referred to above, if ss 11, 
56, 60 and 62 applied, it could be said that the Act applied for the purpose of the definition 
in a 2 of the Act.” 

This is not what the full bench purported to decide in ‘that case and it did not in 
any way differ from the ruling in Sawantrava v. Giriappa Fakirappa. That was a 
case from the District of Khandesh, to which only sa. 2 and 20 were extended on May 
14, 1902, and Chapters V, VI and VII on February 3, 1903. The gale-deed which 
was sought to be proved as intended to create only a mortgage was executed thereafter 
on April 27, 1905. Following the decision in Chanbasayya v. Chennapgavda’ the trial 
Court in that case held that the executant of the sale-deed could not have been an 
agriculturiat in 1905 as the parteof the Dekkhan Agriculturists’ Reli&f Act which had 
been then extended to the district was not “ a substantial part of the Act.” The ques- 
tion was referred to a full bench which overruled Chanbasayya’s case and held that 
the extension of s8. 2 and 20 of the Dekkhan Agriculturists’ Relief Act to a district 
was sufficient to make a person an agriculturist within the meaning of s. 2, if that per- 
son by himself or by, his servants or by his tenants earned his liveliHood wholly or 
principally by agriculture carried on within the limits of that District or ordinarily 
engaged personally in agricultural labour within those limits. - 

1 ee eee R. 38 Bom. 18, 2 ae R. 44 Bom. 217, 
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From this the learned Assistant Judge came to the further contlusion that the exten- 
sion of even sa 1, 11, 56, 60 and 62 was sufficient, and as these sections were extended 
to the whole of British India in 1879, the ruling in Suwanirava v. Girtappa Fakirappa 
(supra) must also be deemed to hae been tacitly overruled. But the ratio decidendi 
of Ganpat Chandrabhhan v. Tulsi shows that the full hench did not go to that length. 
On the interpretation placed upon it by the learmed Assistant Judge, the words in 
the firet clausa of a. 2 “ within the limits of a district or part of a district to which 
this Act may for the time being extend” would be redundant, eince by s. 1 those 
five sections were extended to all the districts in British India from the very day on 
which the Act came into force. But, as observed by Cdyajee J. in Ganpat Chandra- 
bkan v. Tulsi, those words have reference to the extension of the Act to a district or 
to part of a district in the Presidency of Bombay and not to the original application 
of the five sections to the whole of British India. Out of the sections extended to 
the whole of British India by s. 1, s. 11 requires certain kinds of suits against an 
agriculturist to be instituted and tried in a Court within the local limits of whose 
juriediction he resides and not elsewhere. , The other three s. 56, 60 and 62 deal with 
the registration of certain documents executed by an agriculturist before a Village 
Registrar. The Dekkhan Agriculturists’ Relief Act is an Act of the Indian Legigla- 
ture, though intended for the benefit of the agriculturists of this Province. The 
object of extending these four sections to the whole of British India was to prevent 
agriculturists residing in the favoured districts within the Presidency of Bombay from 
. being sued, for instance in Caleutta or Madras Courts, and to require all British 

Indian Courts to recognise the registration of documents by Registrars in the favoured 

districtentgee Tulsidas Dhunjee v. Virbussappa.) In his referring judgment in Ganpat 
_ Chandrabhan v. Tulsi, Crump J. observed (p. 220) :— 
_ “Aa to the argumetPEREE oii sections 1, 11, 36, 60 and 62 I wouldypoint out that 
these extend proprio vigore to the whole of British India and stand on a erent footing to 
those sections which are ‘from time to time extended’ in virtue of the power conferred by 
section 1. It is no doubt difficult to construe the Act logically in this matter, but I would 
apply the principle wi res magis valeat, qyam perest.” 

This passage was quoted with approval by the full bench and there is no doubt that 
the extension of any section of the Act to a district or any part of a district in the 
Presidency of Bombay within whose limits the person whose status is to be deter- 
mined earns his livelihood is sufficient for the purpose of the definition in the first 
clause of 8. 2. But the application of æ. 1, 11, 56, 60 and 62 to the whole of British 
India by s. 1 itself is not such an extension 

In the present case the trans&ction in suit took place in 1902 when no section of 
the Act was thus extended to the district of Kolaba after the Act came into force. 
Hence no one could then lay claim to the status of an agriculturist by earning his 
livelihood wholly or principally by ggriculture carried on within the limits of that 
district. 

-Mr. Sukhtankar for the defendant relies also upon the second clause of s. 2 which 
provides : ° 

“In Chapters II, II, IV and®VI, and in section 69, the term ‘ agriculturist’, when used 
with reference to any suit or proceeding, shall include a person who, when any part of the 
ability which forms the subject of that suit or proceeding was incurred, was an agriculturist 
within the meaning of that word as then defined by law.” 

Section 10A falls in Chapter II, but this clause is intended to show that to in- 
voke the aid of that section, it is not necessary that a person! should be an agriculturist 
both at the date of the suit and at the date of the transaction. It is enough if he 
is one at the date of the.transaction, as held in Sulian Rahim v. RanchAodji2 But 
the proviso to s. 10A makes it clear that he or the person through whom he claims 
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must have been at the date of the transaction an agriculturiet within the meaning of 
that word “as then defined by law.” 

It is further argued that in 1902 s. 2 had not been extended to the district of Kolaba 
and hence, there being no definition of the term “ agricultufrist”, it should be taken as 
meaning an agriculturist in the ordinary sense of the term, in the same sense in which 
the word is used in s. 60, Civil Procedure'Code. This reasoning is not sound, as the 
expression “as then defined by law” means “as defined in the Act at that time.” If 
there was no definition at all, then none could be an agriculturist within the meaning 
of that clause also, as held Ris Mphadev Narayan v. Vinayak Gangadhar! In 
-that case the question was whether the defendant was an agriculturist in 1871, and it 
was held that the term “agriculturist ” first received a legal definition in the Dekkhan 
Agriculturists’ Relief Act in 1879 and, therefore, in 1871 the defendant, whatever might 
have been his occupation in fact, could not have been “an agriculturist within the 
‘meaning of that word as then defined by law.” It follows, therefore, that the execut- 
ants of the sale-deed through whom the defendants claim could not have been agricul- 
turists in 1902 and the defendants are not estitled to the benefit of s 10A. They 
cannot, therefore, be allowed ta prove by oral evidence that the said sale deed was 
-teally intended to create only a mortgage. 

As I have already said, when Mathuralal took the sale-deed in suit, he passed an 
unregistered document agreeing to reconvey the property on repayment of the amount 
of comsideration, As held in Harkisondas Bhagwandas v. Bai Dhanu’ that document 
cannot be admitted in evidence for want of registration. But Mr. Sukhtankar re- 
quests that he should be allowed to amend tha written statement and claim, on tht as- 
sumption that the transaction is an absolute sale, that the defendants are in pessession 
under the said agreement of reconveyance and are willing Rs. 2,000 to the plaint- 
iff and that, therefore, they are not fiable to be evieted. claim based on the 
doctrine of part performance was not urged in the trial Court, nor was the written state- 
ment sought to be amended on those lines. Such a claim is evidently based on the 
decision in Harkisondas Bhagwandas v. Bai Dhanu (supra) that, where the trans- 
action was a bona fide eale, the agreemerft for re-purchase, though unregistered, is ad- 
missible in evidence. But in this case the defendants still claim that the transaction 
is a mortgage and not a bona fide sale and it is not denied that the vendors entered 
possession as tenants of the vendee and not in part performance of the agreement 
of re-conveyance. That agreement was sought to be used for the purpose of varying 
the terms of the eale-deed and to show that it was not really a deed of sale but a 
deed of mortgage. For that purpose it is certainly not admissible in evidence. This 
defence also must, therefore, fail. 

I allow the appeal, set aside the order of the lower appellate Court and restore the 
decree of the trial Court The respondents shall ‘pay the costs of the appellant 
throughout. 


Before Mr. Justice Divatia and Mr. Justice Sch. a 
Ld 
CHAMPAKLAL CHIMANLAL 
v. 
AMUBHAI DAHYABHAI QODAGAR.* 


Bombay Native Shares and Stock Brokers’ Association—Catd purchased by joint Hindu 
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couni for value of card—Bombay Native Shares and mer Brokers’ Association Rules, 
10, 12, 37 to 42, 

Where a membership card in the Native Share and Stock Brokers” Association of Bom- 
pay is purchased in the name ôf a coparcener in a joint Hindu family with the joint 
family moneys and the profits Ipeses of business done on that card go into or out 
of the family purse, the coparcener holding the card fs accountable for its value to the 
family on a partition between its membere. 

Such a card 18 not by itself property in the legal sense of the term. It cannot be 
inherited, transferred or bequeathed. It is, however, a valuable right or an asəæt. It 
confers on the holder a right to do broker’s busingss in the Stock Exchange. It ig liable 
to be sold by the Association and valued in terms of money. It is not a partible pro- 
perty, but its money value is capable of division. 

Official Assignee, Bombay V. Shroffi, Tribhovandas v. Bhikkubhai®, and In re Framroz 
Dadabhoy Madan,* referred to. 

Ons Dahyabhai Sodagar who died if 1906 and his elght sons, Mphanbhat, Chiman- 
lal, Amubhai (plaintiff), “Hirabhai (defendant No. 1), Bholabhai (defendant No. 2), 
Manilal (defendant No. 3), Lalbhai (defendant No. 4) and Shantilal (defendant 
No. 5), formed a joint Hindu family. The eldest son Mohanbhai died in 1923 and 
Chimanlal died on September 20, 1934, leaving five sons (defendants Nos. 7 to 11). 
The joint family had moveable as well as inymoveable properties at Ahmedabad, where 
it was doing business as share brokere and had two cards in the Ahmedabad Stock 
Exchange. In 1911 the plaintiff and his two brothers Chimanlal and defendant No. 3 
came to Bombay for business and a card was taken in the Bombay Stock Exchange 
in tHe nafne of Chimanlal. Business on that card was done on the Bombay Stock 
Exchittma, In 1924 another card was taken in the name of defendant No.3. 

On January 20, 1933, intiff gave a formal notice for partition to all his bro- 
thers, and on November 8, 1935, filed the present suit for partition. In December 
1935 the Board of the Bombay Stock Exchange accepted the nomination of Chiman- 
lal’s eldest son Champaklal (defendant No. 7) for membership. The plaintiff alleged 
inter alia that all the four cards were taken on behalf of the joint family, that the 
profits and losses were also shared by’the jéint family, that the cards had a money 
value in the Stock Exchange and that therefore their value should be divided among 
the members of the family although the cards themselves could not be divided. Defend- 
ants Nos. 7 to 11 contended that the Bombay, card was purchased with the private 
moneys of Chimanlal and that therefore, the joint family had no concern with it. 
They also contended that the card represented only a personal right of membership 
and it was not property in any’ sense which could ba divided and partitioned. The 
trial Judge held that both the Bombay cardg were purchased with moneys belonging 
to the joint family, that the value of the cards was divisible in the partition and 
that the brothers who had .got the benefit of the cards in their names should account 
for an equivalent amount of their Yalue in the partition. Defendants Noe. 7 to 11 
appealed to the High Court. 

G. N. Thakor, witheP. A. Dhruva, for the appellants. 

N. H. Bhagwati with V. 1P. Chhatrapatt, for respendents Nos. 1 to 3 

K. K. Shanghavi, for respondent No. 4 (not present). 

M. H. Chhatrapati, for respondent No. 5. p 

Divara J. This is an appeal by defendants Nos. 7 to 11 in a suit for partition. 
The parties to the suit were the sons, grandsons and the widow of one Dahyabhai 
Sodagar who died in 1906 leaving eight sons, The eldest son Mohanbhai died in 
1923. One of the other sons, Chimanlal, die® on September 20, 1934, leaving five 
sons. The plaintiff in the suit is Amubhai, one of the sons of Dahyabhal. Defendants 
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Nos. 1, 2, 3 and 4 are his brothers Hirabhai, Bholabhai, Manilal and Lalbhai. De- 
fendant No. 5 was Shantal who died on April 10, 1936, after the present suit was 
filed on November 8, 1935. Defendant No. 6 was Dahyabhai’s widow, Bai Mangu, 
who died pending the suit and defendants Nos. 7 fo 11 are the sons of deceased Chu- 
manlal. The family had moveāble as well as fmmoveable properties at Ahmedabad. 

There is no dispute with regard to’immoveable property. The only disputes between 
the parties with which we are concerned relate to the money value of a broker’s card 
in the Native Share and Stock Brokers’ Association of Bombay, and family ornaments 
which were alleged to have been in @ossession of Dahyabhai’s widow Mangu but dis- 
appeared after her death. It appears that in 1911 three of the brothers, i.e. the 
plaintiff Amubhai, Manilal and Chimanlal came to Bombay for business and service. 
They werd all members of a joint Hindu family and the family was doing business 
as share brokers at Ahmedab&d whefe they had two cards in the Ahmedabad Stock 
Exchange. The plaintiffs case was that in the year 1911 a card was taken in the Bom- 
bay Stock Exchange in the name of deceased Chimanlal. The business on that card 
was done for and on behalf of the joint famfty and the profits and losses also were 
shared by it. Another card was thereafter taken by the family in the name of 
Manilal, defendant No. 3, in 1924, but it was kept silent for several years. The family 
seems to have got into financial difficulties on account of losses incurred by some of 
the brothers, and as a result, some of the Ahmedabad properties had to be sold to 
liquidate the debts. Thereafter, on January 20, 1933, the plaintiff gave a formal 
notice for partition to all the brothers, and since then severance has taken place bet- 
ween the members of the family. On September 20, 1934, Chimanlal died, and 
ther®after on November 8, 1935, the present suit Was filed by the plaintif” After 
Chimanial’s death no broker's business,was done on his card till December, 1985, when. 
under its rules the board of the Stock Exchange accepted the nomination of his eldest 
son, defendant No. 7, for membership, and since then the business on that card has 
been done by defendant No. 7 alone. The plaintiff's case was that all the four cards, 
the two cards in Ahmedabad as well ag the two cards in Bombay, were taken ca 
behalf of the joint family, that the profits and losses were also shared by the joint fami- 
ly, that the cards had a money value in the stock exchange and that therefore their value 
should be divided among the members of the family although the cards themselves 
cannot be divided. With regard to the ornaments, the plaintiffs case was that there 
were ornaments worth about Rs. 5,000 in possession of the mother and that they 
must also be brought into hotchpot by, those members who might be found to be in 
their possession. 

About the Ahmedabad cards there is no dispute and it is conceded that their value 
belongs to the joint family. But with regard to the Bembay card, which stood in the 
name of deceased Chimanlal, hiseons, defendant, Nos. 7 to 11, contended that that 
card was purchased with the private moneys of Chimanlal by incurring a debt of his 
own, and that, therefore, the joint family had no concern with it and the business 
done with that card was his personal business. It was further tirged that in any case 
the card represented only a perstnal right of memberehip and it was not property 
in any sense which could be divided and partitioned. As regards the family. orna- 
ments, they contended that they were in posseasion of Bai Mangu, who was living 
with defendant No. 1, and therefore, the latter mfst be deemed to be in their pos-* 
session. Defendant No. 3, who held the other Bombay card, admitted in his written 
statement that it was purchased out of the joint family moneys but contended that 
the card created only a personal right ‘and that therefore its value was not divisible. 
With regard to the ornaments, he supported the case of defendants Nos. 7 to 11. 
Bai Mangu had filed a written statement to the effect that ber sons the deceased 
Chimanlal and Lalbhai, defendant No. 4, Iad taken away some of the ornaments 
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from her. She, however, died after filing the written statement and therefore could 
not be examined in the suit. Defendant No. 4 and the other defendants support the 
plaintiff in his case for partition of the value of the cards. Defendant No. 1 denied 
his possession of any ornaments, °% 

The material issues framed by the fower Court wert whether the broker’s cards in 
Bombay were the joint family property or the s&parate property of the defendants 
claiming them as their own and whether they were divisible in partition, and 1f not, 
what equitable order should be passed if they were heid to be purchased for the joint 
family. The issue with regard to the ornamentsewas ag to which of the parties was 
in possession of the ornaments. As regards the card, the learned Judge held on the 
evidence thai both the Bombay cards were purchased with moneys belonging to the 
joint family, and the broker’s business, which was done with the aid of the two cards, 
was also treated as joint family busimesa. He Turther held that although) the cards 
may not be regarded as property in the legal sense of the term, their value was 
divisible in the partition, and that the brothers who would get ihe benefit of the cards 
in their names must account for an equivalent amount of their value in the partition 
of the joint family property. As regards their value the learned Judge fixed it at 
Ra. 16,000 each in 1940 when the evidence was taken and he directed that defend- 
ant No. 3 as well as defendante Nos. 7 toel1, should be debited Rs. 16,000 each as 
the price or value of the cards in the accounts. As to the omaments, the learned 
Judge held that it was not proved that the ornaments in possession of Bai Mangu 
were worth Rs. 5,000 and that at the moet they might be worth Rs. 3,000. He further 
held, ing on the evidence of defendant No. 1, that ornaments worth about Rs. 1,700 
were away by defendant No. 4 Lalbhai from his mother for an alleged ctaim 
which be had for the.pelle-ornaments of his wife in possession of the family, and 
that Chimanlal had taken away ornaments worth about Rs. 1,300 from the mother. 
The learned Judge, therefore, directed that as Lalbhai had taken away those orna- 
ments for the palla debt, that debt did not exist at the date of the suit, and should 
not be taken into account, and thatedefengants Nos. 7 to 11 should account for 
Ra. 1,300, i.e. the value of the ornaments taken away by their father. 

Against thee kerte defendants Wee. T te 11 alone kaye appealed ab thaw Court: 
We -are, therefore, not concerned with the decree against the remaining defendants. 
The case for the appellants is thus confined to the Bombay card in the name of their 
father and the liability thrown on them for ornaments worth about Rs. 1,300. As 
regards the card it is contended by Mr. Thakor on the appellants’ behalf that it was 
purchased with the private m®neys of Chimanlal and not by the joint family and 
that therefore there was no question of its partition. It was contended in the alter- 
native that under the rules of the Bombay Stock Exchange the card is only a personal 
Privilege in the nature of a licensa If the boardeapproves of a particular person, 
then the license to do business is given to him. But it is not transferable, and on the 
death of that person the interest devolves not on his heir but on the Share Brokers’ 
Association. Og his insolvency nothing veste in the Official Asaignee and the card- 
holder himself cannot dispose of the card by his will. On default being made by a 
card-holder, the card could be forfeited and sold by the Association and the proceeds 
distributed among his creditors in the Stock Exchange. In certain cases a nominee 
‘of the card-holder is accepted by* the board in its discretion, but there is no right 
in any heir of the card-holder to be recognised ag such in place of the deceased. Now 
on the point of purchase moneys there ia no doubt whatever on the evidence that the 
card was purchased for Rs. 1,750 borrowed by: the joint family, and the conclusion 
of the lower Court that it was so purchased seems to us to be clearly correct. The 
letters, exhibits 234, 208, 253, 247 and 250, which were written by some of the 
brotheis from Bombay: to their family shead-quarters at Ahmedabad, show ‘that not 
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only was the card purchased by the family moneys but that it was treated as a joint 
family asset. One of thebe letters is written by the deceased Chimanlal himself and 
the others are written by defendant No. 3. In the oral evidence also defendant No. 1 
as well as defendant No. 3 deposed that the cafd was purchased with the moneys 
borrowed by the joint family. ° It is contended that there is no evidence that those 
borrowed moneys were repaid to tHe person who advanced them. At the same time, 
there is nothing to show that Chimanlal repaid the money if at all or that he treated 
the amount either ag a loan given to him by the family or as a gift. In fact the 
conduct of Chimanlal as well as hisebrothers throughout shows that the card was not 
poly purchased.by the joint family but was regarded as a joint family asset, and 
from the date when the card came into operation up to nearly the time when the 
family separated, the profits and losses of the business dane by the brothers as brokers 
on that card were put into the comfhon purse® We must, therefore, proceed on the 
basis that ag between the brothers the card was'a joint family aseet. The question 
then is whether ita value can be debited to the account of the appellants’ branch in 
taking the accounts. It is not the respondents’ case that the card itself could be 
partitioned in the sense that it can be assigned to the share of a brother, other than 
the one in whose name it is taken, because the Stock Exchange is not bound to recog- 
nize such arrangement. Their case is tht the coparcener in whose name the card 
stands, will after the partition carry on the brokers’ business as his own separate 
businfsa which was till the date of separation the business of the joint family and he 
should therefore account for its value at that date to the family from whom be must 
be deemed: to have purchased the card so as to make the business done on that card 
his Separate business. The appellants, however, contend that the card being only a 
license or a privilege has no money value and canngt ‘be regarded as his property. 
For that argument reliance is placet upon some of the rules of the Association and 
also upon three decisions. The rules relied on are 37 to 42. Rule 37 is to the effect 
that a member ahall not be entitled to assign, transfer, etc. his card or charge his 
card or right of membership ; nor shall any right or interest in any card other than 
the personal right or interest of the member therein be recognised by the Association. 
Rule 38 also says that the right of membership shall be the purely personal privilege 
of the member attached to his membership and shall not be deemed part of the 
property, estate or effects of such member and shali not pass from such member to 
any person or persons by act of the parties or by operation of law. Rule 39 says that 
a member adjudicated an insolvent shall cease to be a member and his card shall 
stand forfeited to and become the absolute property “of the Association. Rule 40 
-states that when a member of the Associktion is expelled, his card with all his rights 
and privileges shall be forfeited to and become the property of the Association. Under 
r. 41 when a member of the Association dies, his«card with all hie rights thereunder 
shall, save as otherwise prescribed by any rule for the time being in force, vest in 
and become the absolute property of the Association. Rule 42 says that a card which 
under any rule for the time being in force is forfeited tg or veits inethe Association 
shall belong absolutely to the Assdciation free of all rights, and if the board of direc- 
tors sell such card, the sale proceeds thereof shall in the firet place be applied in 
satisfying the liability of the member, whose card is sold, to other members in respect 
of any transaction made subject to the rules of the Association, and the balance 
thereof shall be paid into the funds of the Association, provided that the Association 
may in their absolute discretion direct such balance to be disposed of or applied in 
such other manner as they may think fit Two other rules may also be considered as 
they are relevant on this point. Under r. 10 a candidate for admiseion must obtain 
the nomination of a member willing to resign in his favour or of the legal represen- 
tatives or of the persons mentioned in appx. © ; and r. 12 says that the legal repre- 
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sentatives of a deceased member or the persons mentioned in appx. C may with the 
sanction of the board nominate one of themselves or any other person otherwise 
eligible under the rules for admission to membership as a candidate for’ admission 
in the place of the deceased memlèr. In appx. C it is provided that in dealing with 
any application under r. 10 or 12, tha board shall ĝo far as practicable, be guided 
by the rules among others that if the widow and ‘all the sons who are of age and the 
guardian of the minor sons consent to such new card being issued to any one of the 
sons and if such son is otherwise qualified to be admitted as a member, preference 
shall be given to such son ; and that no admiesién fee ehall be charged to any person 
to whom a card is issued under those mules. 

Relying on these rules it is contended that the family had no property in the card 
during Chimanlal’s lifetime. After his death also the board accepted in December, 
1935, the nomination by Chimanla#s widow of her eldest son for membership. 
That gave him a personal right only, and he would not therefore be 
liable to the joint family to account for the value of that privilege. It is undoubtedly 
true that the relationship between the member in whose name a card is issued 
and the Association is governed by these rules. Under the rules no corporate 
body or a partnership can become a member. Only an individual can be a member. 
Even if a joint family wishes to do the bu&iness of brokers, it cannot have the card in 
its name but must obtain it in the name of one of its members. If the card is obtained 
with the moneys belonging to the joint family, the business done by means of the 
card muşt be treated as a joint family business and its profits and losses must be 
shared by its members. If, ‘therefore, the card has a money value, it must also form 
a joint mily asset. That the card has a value there is no doubt whatever although 
it is not property it the legal’ sepse of the term.« Under the rules it cannot be inherited, 
transferred or bequeathed. It does not, however, necessarily ‘follow that as between 
the members of a joint family the card cannot be regarded as a joint family asset. 
The President of the Bombay Stock Exchange has been examined in this case and he 
has deposed that a membership meane a right to trade on the floor of the Stock Ex- 
change, and the card by itself does not represent any sort of property. He, however, 
says that on the rights and privileges of a member ceasing either by forfeiture or by 
his death, the Association is at liberty to sell the card at its discretion ; the amount 
fixed by the Association of a card from time to time represents its price and the 
Association fixes the price whenever it increases the number of membership. Rule 42 
teferred to above, also contemplates the board, selling a card when it is either forfeited 
or vests in the Association. °There is, therefore, no doubt that the card represente 
a valuable right or an aset, even though the’card-holder has no absolute property in it. 

The appellants however stréngly rely on three decisions in support of their argu- 
ment. The firet is a decision of the Privy Couneil in Official Assignee, Bombay v. 
Shroff. In that case there was a dispute between the Official Assignee on the one 
hand and the Stock Exchange on the other. A card-holder having become insolvent 
the Official Assignee “contenged that his card had vested in him for the benefit of the 
inaolvent’s creditora while the Stock Exchange cotitended that the card could not so 
vest as it was not property and that under the rules of the Stock Exchange it had 
become forfeited to the Association. Their Lordships came to the conclusion that 
under the rules the card (or rigfit of membership)’ of a member who had become a 
defaulter would not, on his insolvency, vest in the Official Assignee for the benefit of 
the general body of creditors. It was further held that there waa nothing contrary to 
the law of insolvency or to the provisions of 3. 12 of the Transfer of Progerty Act, 1882, 
in the rules of the Association providing that as and upon the declaration of default, 
the defaulting member's right and interest in the Association shall be extinguished and 
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come to an end. iris (asus E E A E the insolvent’s 
interest in the Association was, under the rules, extinguished. We do not think that 
‘that decision applies to the facta of the present case. We are’ not concerned with the 
rights between a person claiming to represent the gard-bolder’s estate on the one hand 
and the Association on the other. We are conéerned with the rights inter se of mem- 
bers of a joint family in the value of a card purchased from the family fund. In the 
case of the card-holder’s insolvency, the card is forfeited, but in the case of his death, 
the position would be different. It may be renewed in the name of his son without 
charging the entrance fee and in that case the rights of the jomt family in the card 
might arise for consideration. We do not think, therefore, that this decision supports 
the appellants’ argument. 

The second authority relied upon is Tribkovandas v. Bhtkhubhat.t In that case a 
card-holder died leaving a will in which he appointed his, wife as his executrix. The 
testator gave most of his property to his wife for her life and after her death to one 
Rasiklal who was related to him. The widow applied to the Association to allow 
her to sell the card to a' person who was desirous of becoming a member of the Stock 
Exchange. After making enquiries the Association approved of that member, took 
Rs. 36,000 from him, being the purchase-money of the card, and gave them to the 
widow. The widow thereafter died leaving a will in favour of certain persons. Rasik- 
lal having died in the meanwhile, his heirs brought a suit agninst the legatees under 
the #idow’s will to recover the estate of the card-holder. One of the questions was 
whether the sale proceeds of the card belonged to the widow herself or whether, they 
formed part of ber husband’s estate. It was held that if a card was sold by the Asso- 
ciatton under ite rules, the sale proceeds were at ite*abaolute disposal, and-that they 
might be given to the widow or any gther heir in appx» C. of the rules. The moneys 
-were given to, the widow, and as the card could not bè bequeathed, the legatee had no 
claim on the proceeds of the card. The appellants rely upon the observations in that 
decision to the effect that a card gives a merely personal right to the holder and does 
not constitute in the ordinary sense “ pr y and so they contend that the card or 
ite value cannot therefore be partiti also. The question in that case was about 
the disposal of the sale proceeds after the card was sold through the Association to a 
stranger, and the decision was that the sale proceeds paid to the widow under the rules 
-would become her property. There is no question in the present case about the right 
to the sale proceeds. The card has not been sold by the Association to any one after 
Chimanlal’s death. It has been simply renewed in the game of Chimanlal’s eldest 
gon according to the rules without chafging any entramce fees. The son has not paid 
‘anything to the Association for acquiring the right of membership. As between him 
and the otber members of the joint family, it repregents the same card which was 
purchased with the joint family, moneys, and the question between them is about 
the adjustment of their rights,in the card among themselves and not about any rights 
im its sale proceeds under the rules of the Association. We do not think, therefore, 
that the decision relied upon applies to the present case. ° 

The last case relied upon is Imre Framroz 'Dadabho? Madan? Yt was held there 
that the right of membership of the Share Brokers’ Association is not property which 
‘can pass in succeselon or can be dealt with by a will, but it is a personal right which 
comes to an end on the death of the holder, and it is not, therefore, property on 
which probate duty can be levied. That decision follows as a corollary from the 
-previous decisions in Official Assignee, Bombay V. Shroff and Tribkovandas V. Bhikhu- 
bhai, but,does not apply to the present case for the same reasons as are given above. 

The effect of these three decisions is that a card by itælf is not property in the 
legal sense of the term. It cannot be inherited, transferred or bequeathed. But it 
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does not follow that it is not a valuable right or an asset. It confers on the holder 
a right to do broker’s business in the Stock Exchange. As 4@ have stated above, even 
under its rules it can be sold by the Association and valued in terms of money. The 
card itself ia not thus a partible pyoperty, but its money value can, in certain cases,. 
be divided. In this very case this car was purchased by the joint family through the 
Association for Rs, 1,750 in 1911, and therefore as between the members of the co- 
parcenery the money, value of the card belonged to the joint family and not to 
Chimanlal alone in whose name ıt was purchased. His brothers do not now say that 
the card itself should be partitioned in the sensg that, it should be assigned to tbe- 
ahare of any coparcener other than the one in whose name it is renewed by the Stock 
Exchange. All that they say is that if it was purchased’ by the joint family moneys 
and the profits as well as the losses of the business done on that card went into the- 
family purse, the brother in whose Qands the*card Becomes his separate concern, 
should pay its value to the family. Tbe crucial date for ascertaining its value is 
January 20, 1933, when a notice was given by the plaintiff and the family ceased to 
be a joint Hindu family. At that date Chimanlal was alive. The evidence shows- 
that thereafter all the brothers treated themselves not as coparceners but as separated 
brothers, and any business which a brother did thereafter was regarded as his own. 
separate business. The evidence does not skow that any profits or logses in the busi- 
ness done by Chimanlal on the card after this date were put into the common f 
In the family partition to be made later, Chimanlal’s sons have therefore to account 
for the value of the card on that date. 

It'is no doubt true that on Chimanlal’s death it was open to the Stock Exchange 
to give the card to anybody whbm it liked and not necessarily to his widow or to 
to his eldest eon, and that im such a case neither Chimantial’s heirs nor any person 
representing the family would Rave got anything as its value. But Chimanlal was 
alive when the family separated in January, 1933. His death took place in September, 
1934, and if as and front January 20, 1933, the card became the exclusive right of 
Chimanlal, he was bound to account fog the value of the card on that date to the other 
coparceners. No rule of the Association prohibits the accountability or the divisi- 
bility of the value of the card apart from its sale proceeds among the members of a joint. 
Hindu family, once it is held that the card has been acquired with joint family 
moneys. Strictly speaking, therefore, it is not necessary to consider whether when 
Chimanlal’s son got the card in December, 1935, he got it as a personal right or 
whether he did so as representing his father who was a nominee of the joint Hindu 
family. As I said before, in January 1933 wher the family separated, if Chimanlal’ 
had thought that the card was not an asset but a liability, it was open to him to re- 
nounce his right on the card as between the members of the family and to say that 
the Association may be moved to transfer it to the name of any other coparcener. 
But he kept the card and did his own business thereafter, and whether it might be 
subsequently forfeited or vest in the Association absolutely if it did not recognise 
the right of his gon was his own concern, once he chose to continue the card in his 
own name. On this view whdt took place after the severance of the family in January 
1933 is not material. But the matter does not rest there. Even after his death his 
son had been recognised by the Association, and under the rules the son had not to: 
pay any admission fee which a new member would bave been required to pay. That 
admission fee seems to be very high. It was Rs 30,000 when these rules were framed 
although it was liable to be changed from time to time. To that extent it was un- 
doubtedly a benefit which he derived from his father’s card, which was really the 
family card as among the brothers. The family can, therefore, legally and justly call 
upon him regarding him as their nominee in place of his father to account for that 
benefit. Qua the family members that benefit must be assessed on the value of the 
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card Grist heads the els bans of ta tated "In any case, therefore, whether 
the liability to account to the family be regarded as Chimanlal’s or of his eldest son, 
so far as the family is concerned, Chimanilal’s branch should account for the value 
of the card. 

The learned Judge below baa, however, fixed the value of the card at Re. 16,000 on 
the basis that that was the value.at the time when the evidence was being led. But 
as the date of severance, viz. January 20, 1933, is the material date for the purpose 
of ascertaining its value, the lower Court was wrong in fixing the liability of Ra. 16,000 
on the appellants. It would have been necessary, therefore, to remand the case to the 
lower Court for the purpose bf ascertaining its value on that date. But all the parties 
here have agreed that Rs. 10,000 may be regarded as the value of the card on that 
date, and that being so, it ig not necessary to remand the case for that purpose. The 
figure of Rs. 16,000 fixed -by thes lower Court in the decree will be replaced by 
Rs. 10,000. 

With regard to defendant No. 3’s card the learned Judge has also fixed the value 
at Rs. 16,000 aa the value at the date when, the case was being heard. For the same 
reasons which we have given above, the value would be the one that prevailed on 
January 20, 1933. But he has not appealed to‘this Court against the decree and 
although he has been represented by a pleader as a respondent in this case, his pleader 
has not appeared before us. It is only at defendant No. 3’s mstance, if at all, that 
we tan extend the indulgence of varying the decree in his favour under O. XLI, r. 33. 
As he has not applied to us for exercising euch indulgence, we do not think that we 
can vary the decree in defendant No. 3’s favour. 

The next question is about the ornaments. There is no doubt that certain ornaments 
were in posesion of Bai Mangu while she was alive. Jt appears that those ornaments 
were kept in a safe in the house. According to defefdant No. 1 who is the eldest son 
and with whom she was living, the part of the house in which the safe was kept has 
been sold along with the safe to another person, and defendant No. 1 says that he 
ea rage gh eg AST E Su Ge ee norte on 

the safe or not. It is, however, alleged by him in his deposition that his mother told 
him that out of the ornaments which she had, ornaments worth about Rs. 1,700 were 
taken away by Lalbhai, defendant No. 4, in lieu of the palla ornaments of his wife 
which he had to recover, and that ornaments worth about Rs. 1,300 were removed 
by Chimanlal during his lifetime. The mother has also alleged the same thing in her 
written statement but she died after that and could not be examined, and therefore 
the statement made by her in the written statement would not be evidence. The lower 
Court has accepted the evidence of defendant No. 1 and held that defendant No. 4 
as well as Chimanlal’a heirs were liable to account for the value of the ornaments 
taken away from the mother. We are not concerned in this appeal with the ornaments 
taken by defendant No. 4 because he has not appealed against that order. The only 
question, therefore, ia whether it is proved that Chimanlal had removed ornaments 
worth Ra. 1,300 from the possession of the mother. It is significant that although 
defendant No. 1 says in his deposition that his mothtr told him bout the removal 
of these ornaments, he has not referred to that talk in the reply to the plaintiffs 
notice, as well as in his written statement filed in the present suit. He admits that 
in his reply to the plaintiffs notice he did not gay that Chimanlal had taken away 
the ornaments. He aleo admits that be had not talked about the removal of the 
ornaments to any of his brothers. That being so, it is difficult to accept his story 
which is given out for the first timer during his deposition, about the talk which he 
bad with fis mother. If the story were true, one would certainly have expected 
defendant No. 1 to have referred to it at the very first opportunity when he replied 
to the plaintiff's notice in which he had referred to the ornaments. It is no doubt true 
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that the khata of defendant No. 4’s ‘palla is not carried forward from the year in 
which it is alleged that the ornaments were removed and that gives some support to 
defendant No. 1’s story that defendant No. 4 had removed the ornaments. But even 
if that part of the story may be tqie, it doea not necessarily follow that the other 
story of the removal of the ornaments by Chimanlal must also be true. We think, 
therefore, that it is not proved beyond doubt that Chimanlal had removed ornaments 
worth Rs. 1,300 from his mother’s possession, and we, therefore, set aside the lower 
Court’s finding on that point. 

It is, however, urged by Mr. Thakor for the appellants that it must be held on the 
evidence that defendant No. 1 had himself removed alf the ornaments worth about 
Rs. 3,000 in possession of the mother, because the mother was living with him and 
he had both the keys of the safe after the death of the mother. This point is not 
taken in the memorandum of appeal ig this Court. If the appellants claimed to be 
entitled to their share in the ornaments from defendant No. 1, they ought to have 
paid Court-fees on the amount of their ahare in the ornaments. But they have not 
done so, and we do not think, therefore» that the appellants are entitled to take the 
point in appeal. The result, therefore, is that so far as the ornaments are concerned, 
the appellants’ liability to account for Rs. 1,300 to the family in the partition will go. 

The decree of the lower Court is, therefore, modified by deleting the decretal order 
that defendants Nos. 7 to 11 should account for Rs. 1,300 to the family for the orna- 
ments. There will be a further modification that so far as the Bombay card is ‘con- 
cermed, the appellants will be debited in taking accounts with Rs. 10,000 and not 
Rs, 16,000°as fixed by the lower Court. ‘With these modifications the decree of the 
lower Court is confirmed and the*appeal is dismissed. There will be no order asto 
the costs of this appeal and each party will bear, its own costs. As regards the order 
of costs passed by the lower Cofirt, it is not necessary to interfere as it is directed 
that costs will be costs in the cause. 


Before Mr. Justice Djvatia ond Mr. Justice Sen, 
KRISHNA MHATARBA TEMKAR v. BABAN RAMBHAU TEMKAR.” 


Hindu laso—Widow—Swrrender— Reservation of bulk of income for bare maintenance——Valid- 
ity of surrender. 

Under Hindu law the surrender by a widow of her husband’s property is not rendered 
invalid merely because some income from it or some portion of it 18 set apart for her 
maintenance, provided thee amount of maintenapce reserved is reasonable. The propor- 
tion of the total income to thf amount fixed for maintenance is not a conclusive test. 

A Hindu widow surrendered the entire estate of her husband which she possessed at 
the date of the surrender ta her daughters. She however stipulated that the 
daughters should give her corn and clothes worth akout Ra. 75 every year out of the 
income of the lands which did not exceed Ra 100 per year. Eight years thereafter 
she adopted the plaintiff who sued to recover possession of the estate from the 
daughters. On the qyestion whether there was a bona fide surrender by the widow of her 
entire estate if the property notwithstanding the fagt that she bad reserved the bulk 
of the income of the property conveyed by her :— 

Held, that the reservation of the income of Rs. 75 per year, which was just suffiaent 
for her maintenance, did not render the surrender ¢nvalid. 

_ Bhagwat Koer v. Dhonukhdhar? Prashad Singh, Rangasami Gounden V. Nachiappa 
Gounden?, Sureshwar Misser V. Maheshrani Misrain?, Man Singh v. Nowlakhbatit, Vytia 


* Decided, August 24, 1943. First A 2 (1918) L. R. 46 L A. 72, 
No. 365 of 1941, from the decision of H. s. ©. 21 Bom I. R. 640. 
First Class Subordinate judge 3 (1920) L. R. 47 I. A. 238. 
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Sitonna . Merivada Viranna!, Rama Nana Y. Dhondi Murari?, Angamuthy Chetti V. 
Varatkarsjulu Chetti?, Govindprasad V. Shivlingat and Haribhai V. Narayan“, followed. 
Gangadhar v. Prabkudha®, distinguished and discussed. 
Krishna V. Subbanna', a 


OnE Rambhau died in 1918 leaving two widows, Deubai and Manjulabai. Deubai 
‘died in 1923 leaving a daughter. Thakubai (defendant No. 1). On June 8, 1927, 
Manjulabai sold nearly half of the property of her husband to some of his brother's 
descendants (defendants Noe. 2 to 5) for Rs. 2,500. Manjulabai’s daughter Dagadu- 
bai (defendant No. 1A) and gefendant No. 1 joined in passing the sale-deed. 
On June 29, 1929, ManjulaBai passed a document, which was in the nature of a sale- 
deed, in favour of defendants Nos. 1 and 1A. ft purported to be a sale of all the 
remaining properties to them for Rs. 900 which were to be paid to her by annual 
instalments in the form of som worth Rs. 60,and clothes worth Rs. 15, that is, in all 
articles worth Rs. 75 every year during her life. The annual yield of the property 
amounted to about Rs. 100. It was expressly stated in the deed that both the daugh- 
ters were made owners of the property thereby. 

On February 23, 1937, Manjulabai adopted Baban (plaintiff), who on February 
25, 1938, filed the present suit against the defendants, to recover possession of all the 
properties which belonged to his adoptiwe father Rambhau, on the ground that both 
the deeds passed by Manjulabai in 1927 and 1929 were without consideration as well 
as legal necessity and were, therefore, not binding on him. Defendants Noe. 1 and 
1A contended inter alia that the deed of 1929 amounted to a valid surrender in their 
favour and the subsequent adoption of the plaintiff could not divest the’ property of 
Which they had become owners before the adoption. 

The trial Judge held that the deed of 1929 was not a bona fide surrender and passed 
a decree in favour of the plaintiff. 

Defendants Nos. 2 and 3 appealed to the High Court ° 


G. N. Thakor, with V. D. Limaye, for the appellants. 
T. N. Walavalkar, for respondent No. 1. 
P. K. Padhye, for respondents Nos. 2 to 8. 


DIVATIA J. This is an appeal by defendants Nos. 2 and 3 in a suit by the plaintiff 
to recover possession of certain properties on the ground that he was adopted as a 
gon by one Manjulabai to her deceased husband to whom the properties belonged. 
The plaintiff's case in substance is that one Rambhau diad in 1918 leaving two widows 
Deubai and Manjulabai. Deubai died in 1932 leavitg a daughter Thakubai who was 
the original defendant No. 1 but died ‘pending the suit. The other widow Manjulabai 
who is alive adopted the plaintiff on February 23, 1937. She had a daughter at that 
‘time named Dagadubai who was defendant Nœ 1A but who, after Thakubai’s death, 
became defendant No. 1. The plaintiffs natural father Gangaram and defendants 
Nos. 2 to 6 are descendants of Rambhau’s two brothers and are thus his agnatea. 
Before the plaintiff's adoption in 1937, Manjulabai had, on June % 1927, sold nearly 
half of the property, which she got from her husband, to defendants Nos. 2, 3, 4 and 
5 for Rs. 2,500. Dagadubai and Thakubai had joined in passing that deed. There- 
after Manjulabai passed a document which is in the nature of a sale-deed on June 
29, 1929, in favour of her daughter Dagadubai ànd step-daughter Thakubai. It pur- 
ported to be a sale of all the remaining properties to them for Ra. 900 which were to 
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be paid to her by annual instalments in the form of corn worth Rs. 60 and clothes. 
worth Rs. 15, that is, in all articles worth Rs. 75 every year during her life. The 
amount of Rs. 900 seems to have been fixed in the deed only for the purpose of stamp. 
Otherwise the liability to give articles worth Rs. 75 was to continue till her death 
It ie expressly stated in tha deed thatsboth the daughjers had been made owners of 
the property thereby. Eight years thereafter the. present plaintiff was adopted by 
Manjulabai and he now sues to recover possession of all the properties which belonged’ 
to his adoptive father on the ground that both the deeda passed by Manjulabai in 
1927 and 1929 were without consideration as wal as as legal necessity and were not 
therefore binding on him. The defence in substance was that both the transactions 
were supported by consideration as well as legal necesaity. It was further contended’ 
by the daughtera that the deed of 1929 amounted to a valid surrender on the part of 
Manjulabai of the whole of the pro in her hands at-that time by which she com . 
pletely renounced ber interest in it and made them owners thereof, with the result that 
the subsequent adoption of the plaintiff by Manjulabai cannot divest the property of 
which they had already become owners hefore the adoption. 

The material issues before the lower Court were as to whether the adoption had 
been proved, and secondly, whether the sale-deed of 1929 was a valid surrender under 
the Hindu law with the result that the adoptad son had no right to divest the property 
in the hands of the daughters as well as the vendees under the deed of 1927. 


As regards the fact of adoption there is no doubt on the evidence that it did take 
place. There is a deed of adoption passed four days later on February 27, and the 
eviderice of the witnesses exhibits 76 and 77 clearly establishes the factum of the 
plaintiff's adoption. A photograph of the-persons present at the time of the adoption 
seems to have been taken after the ceremony was over, but unfortunately it could 
not be put in evidence as the photographer was ill. However, questions have been 
freely asked about persons who appear in the photograph in the course of the evidence. 
But apart from the photograph, there is sufficient and reliable evidence to justify 
the finding which the lower Court has arrived, in support of the factum of adoption. 
We, therefore, agree with the finding on that point. 

The next question ig about the effect of the deed of 1929. There is no doubt that 
the widow purported to convey therein the whole of the property which was with: 
her at that time to her two daughters, 'and although the document purports to be a 
deed of sale, it amounts to a surrender of the estate which she possessed as a Hindu 
widow, and the learned Judge below has also taken it to be such. He is, however, of 
the opinion that it is not a d surrender as the widow purported to retain her 
interest in the property by stipulating that the daughters should give her corn and 
clothes worth about Rs. 75 every*year out of the income of the lands which did not 
exceed Rs, 100 per year. According to him, this stiptilation, even though it may be 
regarded as for a reasonable amount for her maintenance, was out of proportion to 
the income, and the deed was not therefore a bona fide surrender. He then discussed 
the evidence with eegard to tha legal neceasity for pagsing the sale-deed of 1927, and 
held that that sale-deed was not supported by consideration as well as legal necessity. 
He was, however, of the opinion that if the deed of 1929 be regarded as a valid sur- 
render by which the widow compl renounced heft interest in her husband’s estate, 
the question as to whether the sale-deed of 1927 was supported by legal necessity would 
not arise and tha plaintiff would not be entitled to challenge it. But having held that. 
both the deeda were not binding agaist the adepted son, he passed a decree m his 
favour, and defendants Nos. 2 and 3 have now appealed to this Court. * 

As I have already stated we hold that the plaintiff has been adopted by Manjulabas 
as a son to ber husband. The only questign is whether the plaintiff, by virtue of hie- 


1943] KRISHNA MHATARBA V. BABAN (A. C. J.)—Divatia J. 637 


adoption, is entitled to recover property which has already been conveyed by Manjula- 
bai to the defendants. Taking the deed of 1929 as a deed of surrender as the learned 
_ Judge has done, the important point to examine is whether the learned Judge below 
was right in holding that it is not a valid surremder because a large portion of the 
income of the lands conveyed ‘has to be paid fo the widow for her maintenance. In 
coming to the conclusion to whiclf the learned Judge haa done, he has relied upon 
a recent decision of this Court in Gangadhar v. Prabhudha as well as on a decision 
of their Lordships of the Privy Council in Man Singh v. Nowlakkbati2 As both 
these decisions turn upon the prewious authorities of their Lordshipe of the Privy 
Council in Bhagwat Koer v. Dhanukhdhari Prashad Singh! and Sureshwar Misser v. 

Maheskrani Misrain* it is necessary to see first what has been established by these 
and also the later decisions of their Lordshipe. In Bhagwat Koers case (supra) it was 
held that the widow’s agreenfent, in*conjunctign with her acceptance of maintenance, 
amounted to a complete relinquishment of the estate to the nephew who was the next 
reversioner. The conclusion to which their Lordships came has been enunciated as 
follows (p. 271) :— . 

“. „the execution of the two ekrarnamas, followed by the acceptance for thirty years of 
maintenance under the terms of those documents, amounted to a complete relinquishment 
by Anandi Koer of her estate in favour of NMababir.” 

In coming to that conclusion their Lordships affirmed the principle which they had 
laid *down in another case, Rangasami Gounden v. Nachiappa Gounden,® namely, 
that (p. 271) :— 

ia fandu adie en reaa e eate in avo oe a bari a and’ by a 
voluntary act efface herself from the succession as effectively as if she had then died. This 
voluntary self-effacement is sometimes referred to as a surrender, sometimes as a relinquish- 
ment or abandonment of her rights; afid it may be effected by any process having that 
effect, provided that there is a bona fide and total renunciation of the widow's right to hold 
the property.” 

The combined effect of these two decisions is that a widow can renounce her interest 
jn her busband’s property provided that theerenunciation is a bona fide and total 
renunciation and that it is not invalid merely because she stipulates with the rever- 
sioner for the payment of her maintenance. Then in Sureshwar Misser’s case (supra) 
their Lordships again held that in a transaction of surrender the conveyance of small 
portions of land to the widow was unobjectionable as it was only for maintenance, 
provided there was a bona fide surrender of the whole estate. The next decision of 
their Lordships on this point was in Men Singh v. Nowlakhbati (supra), In that 
case two widows bad executed a deed by which they ‘purported to surrender all their 
rights in the property to the two grandŝons of their deceased husband, as next heirs, 
on the latter agreeing to pay to them Rs. 2,000 per month for maintenance. This 
deed was passed without the consent of the Courteof Wards which was in management 
of the estate. It was held on those facts that the alleged surrender was void under 
the Hindu law and also under the provisions of the Court of Wards Act Their 
Lordships seem to have been of the opinion on the evidence tiat the stipulation that 
the grandsons were to pay to thè widows Rs. 2,000 per month for maintenance was 
really a device to divide the estate with the reversioners, and they distinguished it 
from the case of Sureshwar Missers v. Maheshraeni Misrain (supra), where the widow 
was given only a small portion of the lands for mAintenance. Thus the principle that 
there can be a valid surrender even if a amall portion of the property was reserved 
for maintenance was re-affirmed. The last case bearing on this point is Vytla Sitenna 


1 pres 8 Boe S. C. 22 Bom. L. R. 477, 
34 Bom. R. 1223. 4 (1920) L. R 47 I. A. 233. 
2 a925) L. R. 53, AA il 5 (1918) L. R. 46 I. A. 72, 
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v. Marivada Viranna.1 In that case’ there was a conveyance in favour of a daughter 
by a widow reserving only a few acres for her own maintendnoce, and their Lordships 
observed that it was not disputed before them that the conveyance by the widow of 
the rest of the property after reserving only a few acres“for her own maintenance 
would have amounted to a surrender df her estate and accelerated the succession of 
her husband’s next heir if he had been a man as bdid by the Board in Bhagwat Koer 
vV. Dhanukdhari Prashad Singh (supra) and Rangasami Goundan v. Nachtappa 

Gounden (supra), All these decisions are authorities for the proposition that it is 
open to a widow, while surrendering the whole of der efate to the next reversioners, 
to stipulate for her maintenance from the property in which she renounced her right. 
In this Court it has been held in Rama Nana v. Dhondt Murari? that where a Hindu 
widow surrendered her husband’s estate to ber daughter who was the nert reversioner 
and who agreed to maintain the widog as long*as she’ lived, and then the widow 
adopted a son, the latter was not entitled to question the surrender. The facts of that 
case very nearly resemble the facts of the present case, as bere also it is the adopted 
son who comes after hig adoption to challenge the deed of surrender. The learned 
Judge below however seems to be of the opinion that in the later case of Gangadhar v. 
Prabhudha® this Court took a different view. In that case the widow had surrendered 
her husband’s estate to her daughter but had reserved a life interest in two fields for 
the maintenance of herself and her widowed daughter-in-law. It was held that the 
transaction did not amount to a valid surrender, firstly, because the maintenance of 
the widow was made a charge on specific property, and secondly, because provision 
was also made for the maintenance of her daughter-in-law. None of those two cir- 
cumstances are present in our case There is no charge created in the widow's faveur 
on either of the surrendered preperties, and the provision for maintenance is made for 
the widow only. Reliance is, héwever, placed by Mr. Walavalkar on behalf of the 
respondent on the observations made by the learned Chief Justice that (p. 415) :— 
if the case of Rangasami Goundan (supra) had “stood alone, I should have thought that 
if the deed of surrender provided that the widow was to be entitled to maintenance of any 
specific amount, or to any specific part of the prbperty by way of maintenance, that could 
not be said to be a total surrender of her total interest’ in the property and free from the 
vice of sharing the estate with the reversioner.” : 

He has also relied upon another paseage that (p. 421) : 

“the payment to one widow of a lump sum in lieu of maintenance illustrates in a pointed 

manner the essential fact that any bargain aa to special maintenance converts the trans- 
action into a sale, There bethg no question of necessity, a sale by a widow to the rever- 
sioner must...be a device for dividing the estate.” 
It must be stated, however, that the learned Chief Justice did accept the proposition 
that “a widow who surrenders her whole estate and is treated quoad the estate as 
though ehe ie civilly dead, was nevertheless in fact* physically alive, and she must- 
have something to live upon”, and that therefore the widow after surrender remains 
entitled to maintenance. A distinction was, however, sought to be drawn by the 
learned Chief Justice between, a mere provision that the widow was entitled to be 
maintained and a provision that she was entitled to maintenance of a specific amount 
or to any specific part of the property. But that distinction and thé observations relied 
upon do not seem to have been necessary for the decision of the case, which was 
expressly placed on the two factors Which I have stated above. Broomfield J. on the 
other hand, seemed to be inclined to think that if in that case which they were con- 
sidering a provision bad been made merely for the maintenance of the widow hereelf, 
ie. one of the two survey numbers had been set apart for that purpose, it would have 
c. 25 Bom. L, R. 361. 
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bem very difficult to say that the case was not covered by the decision of the Privy 
Council in Sureskwar Meésser’s case (supra). With respect I think that view is cor- 
rect, and that the mere setting apart of some income or some property for the purpose 
of maintenance should not affect the validity pf the surrender provided that the 
amount of maintenance reserved was a reasomable amount. Mr. Justice Broomfield 
rightly summarized the effect of the previous decisions to be that a provision for 
maintenance of the widow by setting apart a portion of the estate for that purpose 
did not necessarily render the surrender invalid. We do not think that the proper 
test for determining the validity of a surrender is that the revereioner had merely to 
maintain the widow as agairft his agreeing to give a certain amount of maintenance 
to her from the income of the property. In fact it appears that in Vytla Sitanna v. 
Marivada Virenna (supra) the widow had reserved about six acres for her own 
Maintenance, and it was not disputed before their Lordships that the reservation of 
this much land would have made the surrerffler invalid. ‘The test of a reasonable 
amount of, maintenance being reserved had been laid down by the full bench decision 
of the Madras High Court in Angamuthu Chetti v. Varatkarajulu Chetit and that is 
also the test which Mr. Justice Patkar approved of in Govindprasad v. Shiviinga.2 The 
decision in Man Singh v. Nowlakhbati (supra) is not based on the ground that a spe- 
cific amount was to be given to the widow for maintenance but it is based, as Broom- 
field J. has pointed out in Gangadhar v. Prabhudha (supra), on the finding that the 
amount was unreasonably large. The learned Judge below has referred to a decision 
in Krishna v. Subbanna,? in which it waa held that if the profits of the whole of the 
property surrendered were reserved for the widow's maintenance the surrender would 
be jnvalid. We are not concerned in the present case with the reservation of the whole 
of the income, but even so the decision in that case seems to have been based mainly 
on the ground that the deed which tle Court was then considering did not amount to 
a surrender at all. I may lastly refer to the latest case of this Court, viz. Haribkai V. 
Narayen,* in which it has been held by Rangnekar J., following the previous Privy 
Council decisions, that a provision for the maintenance of the widow by reserving a 
small portion of the property did not affect thé validity of the surrender as a whole. 
The learned Judge below has held that there was no bona fide surrender by Man- 
julabai of her entire estate in the property because she reserved to herself the bulk 
of the income of the property conveyed by her to her two daughters, although the 
income reserved was just sufficient for her maintenance. We think that in coming 
to that conclusion the learned Judge has failed to appreciate that the bulk of the 
income is however just sufficient for her maintenance. The proportion of the total 
income to the amount fixed for maintepance is not a conclusive test. Provided the 
amount fixed for the maintenance is a reasonable ampunt in the circumstances of the 
case, it would be a proper condition which would not render the surrender invalid 
whatever may be the total income or value of the property. We have no doubt that 
in the present case the reservation of the income of Rs. 75 per year, which is sufficient 
for bare maintenance, does not render the surrender invalid. e 

It is, however, contended on behalf of the responderft that the surrender is not a 
bona fide surrender and that it was really a device by the widow to share the property 
with her daughtera. There is, in ur opinion, nothing to show that it was such a 
device. At the time of the surrender the widow was about sixty-five years old. She 
was illiterate, and it is but natural that being of that age and unable to manage the 
lands, she might hand them over to the only two persons who were nearest to her. 
There is nothing whatever to show that in doing so she acted with any ulterior motive. 
In fact the Plaintiff was adopted about eight years after the deed of surrender and 
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the evidence shows that the widow made the adoption on being persuaded to do so 
by the plaintiffs natural father Gangaram who had a quarfel at that time with his 
brothers and cousins who had purchased the property from the widow in 1927. The 
adoption was presumably the result of this quarrel, and the fact that the widow herself 
has not been examined nor has she appeared as the next friend of the plaintiff in the 
present case and that Gangaram has appeared as*the next friend would show that 
she has been simply made use of by Gangaram in fighting against his cousins. There 
ia therefore, in our opinion, no question of any mala fide motive on the part of Man- 
julabai at the time of passing the deed of surrendeg. Fay all these reasons we cannot | 
accept the finding of the learned Judge that the surrender is bad, and we hold that 
it is a valid surrender by which the widow Manjulabai completely renounced her right 
as a Hindu widow in her husband’s estate. 

The learned Judge has rightly obeeqed that tf the deed of surrender is valid it 
would not be necessary to consider whether the gale-deed of 1927 was executed for 
legal necessity. By the surrender, Manjulabai completely renounced all her rights 
as a Hindu widow in the property and ther two daughters became its owners. The 
only persons who could have questioned the sale-deed were the reversionera and none 
else. The adopted son would have, in our opinion, no right to question it, because 
‘before the adoption the estate had completely passed to the reversioners. The general 
proposition that am adopted son, after a valid surrender on the part of the widow, has 
no right to any property in the adoptive family is established in Pandurang v. a 
as well as in Yeshwanta v. Ariu, and Rama Nena v. Dhondt Murari (supra). 
being 20, the plaintiff is not entitled to recover any of the suit properties. 

The decree of the lower Court wh the plaintiff's favour is therefore reversed and the 
suit is dismissed with costs throughout. * 


Before Mr. Justice Macklin. 
SAVALARAM GIRDHARILAL MARWADI 


® U. a 


HIMATLAL PRATAPMAL & CO.* 


Civil Procedure Code (Act V of 1908), O. XXX, T. 4; Secs. 96, 107—Suit agaist parinet- 
ship-—Preliminary dacree—Death of one of the persons sued pending appeal--W hether 
legal representative of deceased petson to be brought on record—Abatement of appeal. 

Order XXX, r. 4, of the Civil Procedure Code, 1908, applies in principle to appeals 
though in terms it applied only to suits 
Hence, where two or more persons sue or are sued in the name of a firm and any of 
such persons dies during the pending of an eppeal, it id not necessary to join his legal 
representative as a party to the appeal. 

Dewarali Joferali V. Bai Jadi? explained. 

ONE Savalaram (plaintiff) filed a suit on January 20, 1936, against the firm of 
Himatlal Pratapmal & Co. (defendant No. 1) and its partners, defendants Nos. 2 to 
5, for dissolutioneof pattnershjp and for accounts. The trial Court passed a prelimi- 
nary decree and dissolved the partnership from the date of the decree and appointed 
a Commissioner to take accounts. The plaintiff filed an appeal on September 10, 
1940, against certain orders passed in the preliminary decree. During the pendency 
of the appeal defendant No. 4 died, ‘and his heirs were not brought on the record with- 
in the statutory period. The plaintiff applied to the appellate Court to bring the legal 
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Tepresentatives of defendant No. 4 on record and sought to be excused for bringing 
the heirs on record: at a Igte stage. The appellate Court held inter alia that there was 
not sufficient cause for excusing the delay and that the appeal abated as a whole and 
not only against defendant No. 4. The Plaintiff’ appealed to the High Court. 


K. N. Dkarap, for the appelant. . 
Payne & Co. and D. P. Mekta, for the respondents. 
S. B. Jathar, for respondent No. 2. 


MACKLIN J. The plaintiff brought a suit for accounts and dissolution against a 
Tegistered firm, defendant No®1, anf its partners, defendants Nos. 2, 3, 4 and 5; and 
he obtained a preliminary decree for dissolution. He went in appeal against certain 
orders passed in the preliminary decree ; but during the pendency of the appeal one of 
the respondents died and his heirs were not brought on the record within the statutory 
period. The plaintiff applied to the appellatf Court for an order setting aside the 
abatement of the appeal, and an order excusing the delay in making the application 
to set aside the abatement. In its judgment, (in which it was held incidentally that 
the order setting aside the abatement could not be granted and the delay could not 
be excused) the Court decided that the appeal abated as a whole and not only as 
against the deceased respondent. It does not seem to have been argued by any one 
before the lower appellate Court that the appeal did not abate at all; but in this 
secon] appeal that is the principal point which has been taken, namely that the ap- 
peal did not abate at all 

The argument, depends for its validity upon the application of O. XXX, r. 4, which 
‘says that where two or more persons may sue or be sued in the name of a firm and 
any of such persons dies, it shall not be necessary to join the legal representative of 
the deceased as a party to the suit. Whether O. XXK, r. 4, is or is not applicable to 
the present case depends upon two points: (1) that the suit was a suit against a 
partnership within the meaning of O. XXX, r. 1, and (2) that O. XXX, r. 4, applies 
in principle to appeals though in terms it applies only to suits. On the first point I 
have no doubt at all that this is a suiteagain&t the partnerahip. There are on the 
tecord of the case two contracts with the plaintiff on one side and the registered firm 
named in this suit as defendant No. 1 on the other side ; and clearly there was a firm 
capable of being sued. But the plaintiff has gone out of his way to add as party 
defendants the names of the partners of the firm, and it is argued on behalf of the: 
defendants that that takes the.case out of the purview of O. XXX altogether. If the 
suit was really a suit against the firm, hen it was not necessary to make the partners 
parties to the suit in addition to the firm, and the plaintiff having done so nmst be 
deemed to have done so because they were necessary, parties. On the other hand if 
they were necessary parties to the suit, then the firm was not a necessary party. It 
seems to me that the plaintiffs action in making fhese people parties to the suit after 
having already made the firm the principal defendant is neither here nor there. 
Tf his action in making them parties was unnecessary, the effect surely would be 
pothing at all. It could not haye the effect of making the suit cefse to be a suit 
against the partnership. There is an admission of the plaintiff's learned pleader that 
there was a jural relationship of partnership between the plaintiff and the other de- 
fendants and not between the plaintiff and the fiym of the defendants. I do not 
know on what material that admission is made, but it does not seem to be in accord- 
ance with the facts in so far as it implies that the relationship of partnership was 
not between the plaintiff and the firm-of the defendants. But whatever it means, 
and even if i? means that the plaintiff was one of the partners of the firm which he 
is now suing (a meaning which I do not think it really carries), the fact remains that 
defendant No. 1 ia the registered firm of whjch the rest of the defendants are mem- 
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bere, and I cannot see any justification whatever for holding that this is not a suit 
against the firm. The admission of the plaintiffs pleader, that defendants Nos. 2 
to 5 were impleaded because of their jural relationship with the plaintiff does not 
mean that this is not a suit against the firm. If it did mean that it was not a suit 
against the firm, the plaintiff would’ net be bound by ,the admission, it being an ad- 
mision on a point of law. 

heather point which the plain has b eetablicht 1a alte moe Aa No 
part of O. XXX applies in terms to appeals. But there does not seem to be any 
logic in requiring a legal representative to be joined in an appeal against a firm 
when it would not be necessary to join the legal represent&tive in the suit itself. There 
is no authority for the suggestion that O. XXX applies only to suits and cannot apply 
to appeals. It is argued that obviously the Order could not be applied to any appeal 
against a decision in a suit which was not a syit against a firm, and therefore the 
Order cannot be applied to appeals. But there seems to be an obvious fallacy in that 
argument. Moreover if O. XXX does not apply to appeals, there does not seem to 
be any scope for an appeal by a firm against a decree passed against them in a 
suit brought against them as a firm; even s. 96 does not say that am appeal may be 
brought in every case by a party to the suit in the name in which he is described 
in the suit There is also s. 107, which states that an appellate Court subject to 
certain conditions shall perform as nearly as may be the same duties as are imposed 
on Courts of original jurisdiction. The Court of Original Jurisdiction in hearjng a 
partnership suit under O. XXX is bound to recognise O. XXX, r. 4, and I take it 
that by reson of s. 107 the appellate Court would be similarly bound by O. XXX, 
T. 4, “as nearly as may be.” Ihave no doubt that O. XXX, r. 4, bas the effect of 
making it unnecessary to bring the legal representatives of defendant No. 4 on the 
record of the suit in this case, since the suit carf be treated as a suit against the firm. 

Tt was also argued on behalf of the plaintiff that on the authority of this Court 
in Dawarali Jafarali v. ‘Bai Jadi the appeal would not abate in view of the fact 
that there has already been a preliminary decree. In that case it was held that 
in a suit where a preliminary decree hås already been passed there can be no abate- 
ment by reason of the death of one of the parties after the preliminary decree. But 
the reasoning on which this decision is based was that the wording of O. XXII, r. 4, ` 
and its reference to “a right to sue” would be inappropriate to a suit in which the 
rights of the parties had already been crystallized in a preliminary decree. The prin- 
ciple underlying O. XXII, r. 4 applies to appeals (see O. XXII, r. 11). But the 
reasoning underlying the case cited would not apply to appeals if the words “ right to 
appeal” in r. 4 are substituted for the words “right to sue” in r. 4. It could not 
be said that the right to appeal pad already been crystallized in the preliminary decree 
against which the appeal was brought. But though the plaintiff fails on this aspect 
of this appeal, he must succeed on the other. The result is that the appeal must be al- 
lowed and the lower appellate Court must be directed to hear the appeal on the merita. 

As this is a new paint which was not taken before the lower appellate Court, and 
as it is possible that an appeal to this Court would not have been necessary if it had 
been taken before the lower appellate Court, the costs of the hearing in this Court will 
be paid by the plaintiff. 
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Before Mr. Justica Divatia and Mr. Justice Weston. 


THE MUNICIPAL BOROUGH OF AHMEDABAD 
v. 


GOVERNMENT OF THE PROVINCE OF BOMBAY." 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 63—Portion of public street 
leased by Municipality—Rent under lease payable to Mumicipality and Government— 
Lessee making unauthorised use of adjoining pert of leased street—Rent for suck use 
agreed upon between lessee and Municipality—Whether Government entitled to claim 
share of rent. 

R EAEE ERE E EEE an ata 
stoner, a lease of a portion of a public street to a company for three years on condition 
that the leasee company should pay to the Government and the Municipality an equal 
amount of rent. Five months aftêr the grany of this lease, the company, without obtain- 
ing the pennission of the Municipality, put up a wooden cabin without interfer- 
ing with the subsoil on adjoining land which was part of the street which was not in- 
cluded in the lense. The company, however, agreed to pay to the Municipality a 
certain rent for the use of this piece of land on which the cabin was put up. This user 
continued for about two years during the pendency of the original lease. Thereafter, 
the Municipality wrote to the Commissioner for retrospective sanction of the lease of 
the additional site over which the cabin had been constructed. No reply to this request 
eaa given, but the Deputy Collector wrote ta the Municipality asking it to pay half of 
the amount which the Municipality had recovered as rent from the lessee company for 
the period during which the cabin remained on the land The Municipality paid the 
amount under protest. On a suit by the Municipality for a declaration that the part 
* of tha public street on which the cabin waa erected® had vested in the plaintiff Municipa- 
lity and for refund of the amount paid under protest +— 

Hed, (1) that the unauthorised use of the land By the lessee company did not either 
during itas user or thereafter operate to revert the land to the Government, but remained 
vested in the Municipality : 

Akmedabad Municipality V. Government of Bombay, followed ; 

(2) that as there was no agreement between the Government and the Municipality as 
regards sharing the rent of the lease of the land and as there was no statutory provision 
under which the Government could claim a share in it, the Government had no claim 
on any amount recovered by the Municipality for the occupation of the street land. 
THE Borough Municipality of Ahmedabad (plaintiff), with the previous sanction 

of the Commissioner, N. D., gave on lease for a period of three years commencing 

from June 1, 1933, a piece of land in Ahmedabad, to the Indo-Burma Petroleum Com- 
pany, Ltd., for erecting a petrol pump and a petrol fank, on condition that the lessee 
ahould pay Rs. 25 per month to the Government of Bombay (defendant) and a like 
amount to the Municipality as rent., The company’ after it came into possession of 
the land not only erected ita pump and tank on it but also put up a wooden cabin 
on November 1, 1933, on a piece of land adjoining the leased land, without obtaining 
the previous permisaion of the Municipality. The site of the wooden cabin and the 
land leased out for the pump and the tank formed pa of a publicestreet. After -the 
unauthorised construction of the cabin came to the notice of the Municipality it was 
agreed between the Municipality and the company that rupees ten per month should 
be paid by the company: to the Minicipality for the use of the piece of land on which 
the cabin was put up. The company removed this cabin and vacated the site on 

December 19, 1935, after paying the Municipality the agreed rent of Rs. 256-4-0 for 

ee On January 19, 1936, the Municipality 
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moved the Commissioner for according sanction to the lease of the site of the cabin 
for the period of its user by the company. There was no rpply to the request for 
retrospective sanction. In March 1937, the Deputy Collector of Ahmedabad wrote 
to the Municipality asking it to pay half the amount which the Municipality had re- 
covered as rent from the lessee *cgmpany for the period during which the 
cabin remained on the land. The Municipality paid under protest Rs. 128-20 
to the Government. 

On June 20, 1938, the Municipality filed the present suit against the Government 
for a declaration that the land over which the cabin was constructed was public street 
land and for a refund of the amount of rent paid ufider protest. The defendant con- 
tended inter alia that the erection of the cabin by the company involved the use of the 
subsoil which was the exclusive property of the Government. 

The trial Judge held that the erection of the cahin on the land in suit did not in- 
volve the use of subsoil, that there was r® valid lease of the land for want of sanction 
of the Commissioner, that what was collected by the Municipality was the amount of 
damages for use and occupation and that the Government has no right to claim any 
share in the amount collected by the Municipality. He therefore ordered refund of 
the amount of Rs. 128-2-0 to the Municipality. 

On appeal by the Government, the Assistant Judge agreed with the finding of the 
trial Court that the erection of the wooden cabin did not involve the use of any part 
of the subsoil. The appellate Judge, however, held that the Government was pot 
bound to refund the amount to the Municipality. 

The plaintiff Municipality appealed to the High Court. 


J. C. Shah, with N. C. Skah, forthe appellants. ' 3 
S. G. Patvardhan, Assistant Gevernment Pleadey, for the respondent. 


Drvara J. This is an appeal by the Municipal Borough of Ahmedabad against 
a decree of the Assistant Judge in appeal dismissing its suit against the Government. 
The suit was for a declaration that the part of a public street on which a cabin was 
erected by its lessee of the adjoining landehad yested in the plaintiff-Mumicipality and 
that the Government had acted illegally in recovering from the Municipality Rs. 128-2-0 
being half the amount of rent which the latter had realised from its lessee. It also 
prayed for its refund. 

The events which gave rise to this litigation are shortly these :—The Municipality 
with the previous sanction of the Commissioner granted a lease of a portion of a 
public street to the Indo-Bur'ma Petroleum Company, Limited, for three years from 
June 1, 1933, for erecting a petrol pump on that street and a petrol tank below it 
on condition that the lessee should pay Rs. 25° per month as well as the assesament 
of the land to the Government, and Rs. 25 to the Municipality as rent. The payment 
of half the rent to the Government wa’ presumably for the use of the subsoil. About 
two years later it came to the notice of the Municipality that a wooden cabin had 
been unauthorisedly congtructed by the lessee company on the adjoining part of the 
street which was mòt included ig the lease. Later on there was an agreement between 
the Municipality and the lessee that Rs. 10 per month should be paid by the lessee 
to the Municipality for the use of this piece of land on which the cabin was put. 
This user continued till December 19, 1935, when fhe cabin was removed. There- 
after the company wanted to have the original lease cancelled, and the Municipality 
wrote a letter to the Commissioner on June 19, 1936, asking for permission to cancel 
the original lease and also asking for retrospective sanction of the lease of the addition- 
al site over which the cabin had been constructed and was used by the desee from 
November 1, 1983, till December 19, 1985. No reply to this request for 
sanction was given to the Municipality. Instead of that in March 1937, the Deputy 
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Collector of Ahmedabad wrote a letter to the Municipality asking it to pay half of 
the amount which the “Municipality had recovered as rent from the lessee company 
for the .period during which the cabin remained on the land. The Municipality paid 
the amount under protest and then brought te present suit for a declaration that 
the land over which the callin was constructed was public street land and that the 
action of the Government in recovering half of the Tent from the Municipality was 
illegal, and for a refund of the same. 

The defence of the Government was that the plaintiff-Municipality had no right to 
the subsoil of the street land as it®*was not vested in it and that the erection of. a cabin 
in the street by the lessee involved the use of the subsoil for which the Municipality 
was not entitled to recover rent. It was on this ground that the defendant claimed 
a half share in the rent reajised by the Municipality from the lessee company. 

The material issues on these pleadings were whether the erection of the cabin in- 
volved the use of the subsoil and whether the Municipality had proved that it had 
the right to lease the public street land and realise the rent thereof without paying 
anything to the Government. The learned’ trial Judge held that no part of the sub- 
soil was used in constructing the cabin and that it stood on a part of the public 
street which had vested in the Municipality under s. 63 of the Bombay Municipal 
Boroughs Act, 1925. It appeara that’ in the course of arguments the Government 
relied upon a Government Resolution to the effect that the Commissioners were order- 
ed to make the sharing of fifty per cent of Government in the rental of the public 
street land let as a condition of grant of the sanction, and the case of.the Govern- 
ment was that as the Municipality had realised this rent for use of a part of the 
public street, it ought to pay to the Government half the rent realised in the same 
way as it did for the plot covered by the original lease. The learned trial Judge, 
however, rejected that argument on the ground that although in the case of the lease 
of the main plot of land there was an express condition in the lease itself, in the case 
of this land used for the cabin not only was there no lease with any condition, but 
there was also no agreement betweer the Municipality and the Government under 
which the latter was.to realise half of the rent already recovered. What the Muni- 
cipality realised were damages for use and occupation without permission, and there 
was no statutory obligation on the Municipality to share that amount with the Gov- 
ernment. A decree was, therefore, passed in favour of the Municipality for the 
amount claimed. 

On appeal, the learned Assistant Judge agreed wjth fhe finding of the trial Court , 
that the erection of the wooden cabin on the suit site did not involve the use of any 
part of the subsoil. But the learned’ Judge was of the opinion that the use by the 
lessee company of this extra piece of land for erecting the cabin required the sanc- 
tion of the Commissioner under s. 48 read with s. 114 of the Bombay Municipal 
Boroughs Act and that such use without the sanction of the Commissioner was not 
legal and valid. In the opinion of the learned Judge the effect of this illegal use 
amounted to a legal surrender by the Municipality ¢f this additrenal piece of land 
to the Government, and on that ground the Government was entitled to aak for the 
whole of the amount of rent realised by the Municipality from the lessee. But on 
equitable grounds the Governmeft allowed the Municipality to retain one-half of it 
presumably because the Government and the Municipality shared half and half of 
the amount paid by the company in respect of the adjacent land. The learned Judge, 
therefore, held that the Government was not bound to refund the amount to the 
Municipality. As a result the appeal was allowed and the suit was dismissed. 

The Municipality has now filed this second appeal against the decree dismissing 
the suit, and the main contention urged on behalf of the appellant is that even conced- 
ing that the sanction of the Commissioner was required for the use of a portion of 
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the publio street for the cabin, the Government was not entitled to recover half of 
the amount of rent realised by the Municipality, because for*that land there was no 
lease granted with any condition to pay half of the rent to the Government, nor was 
there any separate agreement betweem the Municipality and the Government to that 
effect. It is also contended that the view taken by the learned Judge below that the 
unauthorised use of this piece of land without the sanction of the Commissioner 
amounted to a legal surrender wa3 wrong in law, and that in spite of such unauthoris- 
ed user the land would still remain vested in the Municipality. It seems to us that this 
argument is correct and that the view taken by the learneœ Judge below is erroneous in 
law. It is no doubt true that the Municipality asked for retrospective sanction for the 
use of this additional piece of land on the ground that under s. 48 such use amounted to 
a lease and required the sanction of the Commissioner, and we will proceed on the basis 
that it did require such sanction. But itecannot be said that because no such sanction 
was given, the Government was entitled to recover half the amount recovered by the 
Municipality for such unauthorised use. It was certainly open to the Commissioner 
to give retrospective sanction with the condltion that half the amount of the rent realis- 
ed should be handed over to the Government. In fact such condition had been attached 
in the case of the first lease. But no such sanction was given for the cabin. The case of 
the Government in this suit as put in the written-etatement is that the Municipality is 
entitled to recover half of the amount because the unauthorised erection of the woogen 
cabin involved the use of subsoil That case has been definitely rejected by both the 
Gourts below. That being so, the defence of the Government is bound to fail. It 
has not been their case in the lower Courts that even though no part of the subaqil 
was used for the purpose of the cabin, the Government was entitled to half the rent 
Tecovered either under any agrement or under the terms of any lease. The alleged 
Resolution, which seems to have been relied upon by the Government in the trial 
Court, is not in evidence, but even if there is such a Resolution, it cannot amount to 
an agreement between the Municipality and the Government, and the Government 
would not be entitled to half the rent umless i, was proved that it was either a con- 
dition of the lease or that there was an agreement between the parties to that effect. 
In absence of both it is difficult to see how the Government can claim half the amount 
from the Municipality. Even if it be assumed for the sake of argument that the 
Municipality had no power to levy the rent from the lessee without the sanction of 
the Commissioner, the Government cannot realise half the rent recovered merely on 
that ground. It may be that the lessee would þe entitled to recover the rent paid 
by it to the Municipality on the*ground that it was unauthorisedly recovered by the 
Municipality from it. We are however not cohcerned with that position and we do 
pot express any opinion on it. But so far as the Government is concerned, it has 
no right to recover any part of the rent realised by the Municipality for the unauthor- 
ised occupation of the public street. The error of the learned Judge wae that he re- 
garded this part of the public street as having reverted to the Government because of 
its unauthorised uge. But that,is clearly not the legal position. It has been recently 
held by our Court in Ahmedabad Municipality v. Government of Bombay! that when 
property of the nature described in s. 63 of the Bombay Municipal Boroughs Act 
ceased to be used for the purpose which led to its vesting, the land did not on the 
cessor of such user revert to the*Government but remained the property of the 
Borough Municipality. Applying that principle to the present case, even if the land 
was unauthorisedly used by the lessee, it did not cease to be vested in the Municipality. 
At no time did it revert to the Government either during its user by the lesage or there- 
after, That being so, the Government has no claim on any amount recovered by the 
Municipality for the occupation. of TEIN RIR: The view taken by the trial Court that 
1 (1941) 44 Bom. L. R. 354. 
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there was no agreement between the Government and the plaintiff as regards sharing 
the rent of the lease and*that there was no statutory provision under which the Gov- 
ernment can claim a share in this amount seems to us to be correct. 
The result, therefore, is that the decree of the lower appellate Court is reversed and 
the decree of the trial Court restored with cos ghout. 
mt 


o Before Mr. Justice Divatia and Ma. Justice Weston. 
LAXMAN HARI GHARPURE v. VISHNU VISHWANATH PARANJPE." 


Dekkhon Agriculturists’ Relief Act OWI of 1879), Sec. 2—Income from joint family agri- 
cultural lands—Minor coparcener—Minor obtaining livelikood from kis share in suck 
income—Whether minor an ‘ agriculturist '—" Earns” in s. 2 whether restricted to eam- 
ing by personal exertions. 

A minor member of a jofnt Hindu family, who derives his livelihood from his share in 
the income of the family agricultural lands, fan be regarded as an agriculturist within 
the meaning of s. 2 of the Dekkhan Agriculturist’ Relief Act, 1879. 

The word “earns” in s 2 of the Dekkhan Agriculturists’ Relief Act, 1879, is not used 
am the Act in the narrow sense of earning by personal exertions only, but it includes re- 
ceiving agricultural income from one’s lands. 

Makadev v. Ramchandra, followed. 
Gadadhar v. Gangoram,?* explained and distinguished. ` 
Dagdu Anandram v. Mirasakeb,® referred to. 

ONE Viswanath, father of the plaintiff’ Vishnu, obtained an instalment decree for 
Rs. 5,000 on April 21, 1932, against Laxman and his three minor nephews {defendants 
Nos. 1 to 4), who were members of a joint Hindu family owning considerable agri- 
cultural lands. As there was default in the payment of the instalments, the plaintiff 
filed a darkhast to recover the amount of the decree by sale of the defendants’ pro- 
perty. Defendants Nos. 2 to 4, who were minors at the date of the darkhast, contended 
that they were agriculturista within the meaning of 8. 2 of the Dekkhan Agriculturiste’ 
Relief Act, 1879. The trial Court found that the agricultural income of the defend- 
ants was larger than the non-agricultyral income, but the defendants being minors 
could not be held to be agriculturists because they themselves did not earn their 
livelihood. 

The defendants appealed to the High Court against this finding of the trial Judge. 

P. B. Gajendragadkar, for the appellants. 

K. N. Dkerap, for respondent No. 1. ` 

WESTON J. The only question in this appeal is whethęr appellants Nos. 2, 3 and 4 
can be said to be agriculturists within the meaning ®%f e. 2 of the Dekkhan Agricul- 
turiste’ Relief Act, 1879. These appellants at the time the darkhast was filed were all 
minore. They lived with their uncle Laxman, the first appellant, on whose behalf the 
appeal has not been pressed, and according to the evidence they formed with him a 
joint family owning fairly considerable agricultural lands; and it has been found by 
the Court below that the only income of the joint family was derived from these lands 
although Laxman had separate income in the shape of pension. The learned Sub- 
ordinate Judge held against appellante Nos. 2 to 4 on* the plea of Agriculturist status : 
on the ground that minors cannot be held to be agriculturists because they themselves 
do not earn their livelihood, and he relied upon a decision of this Court in Gadadhar 
v. Gangeram.* . : 

The material part of s. 2 of the Dekkhan Agriculturists’ Relief Act is as follows :— 

“: Agriculturist’ shall be taken to mean a person who by himself or by his servants or by 
his tenants cama his livelihood wholly*or principally by agriculture carried on within the 

* Decided’ October 7, 1943. First 1 Hest 39 Bom. L. R. 1172. 


No. 216 of 1942, from the decision of S. 2 (1931) 33 Bom. L. R. 825. 
Vaze, First Class Subordinate Judge at Nasik, 3 (1912) 14 Bom L. R. 385. 
in Special Darkhast No. 55 of 1940. o 4 (1931) 33 Bom. L., R. 825. 
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limite of a district or part of a district to which this Act may for the time being extend, or 
who ordinarily engages personally in agricultural labour within those limits.” 

It is not suggested before us for the respondent that a minor is necessarily incapable 
_ of engaging personally in agriculturgl labour, and the argument that the present ap- 
pellants Nos. 2 to 4 are not agricultfrists is, therefofe, not based solely upon their 
minority as such. The argument is that althougif“the joint family lands are, at least 
for the most part, cultivated by tenants who pay rent making up the joint family in- 

come, yet as appellants Nos. 2 to 4 are living with their uncle who is the manager of 
epi ee ase eta Bed te earn ¢heir livelihood by or through 
their tenants. It is true that in the case referred to by the learned Subordinate Judge 
gome support for this conclusion may be gleaned from certain observations made by 

Broomfield J. But the decision in that case was thia, that because an infant is de- 
pendant upon a person who is an agripulturist, ‘the infant on that account does not 
acquire the status of the person who supports him, and in my opinion no exception 
can be taken ta the correctness of this proposition. It is also supported by an earlier 
decision, Dagdu Anandram v. Mirasahe®'. In Dagdu’s case it does not appear whe- 
ther the status of the father of the minor was derived from income of land rather 
than from personal labour upon land, and in neither of these two cases can it be said 
that the position of a minor entitled to préperty consisting of agricultural land and 
deriving income from that agricultural land was really considered. In Mahkadgv v 
Ramchandra? Kania J. held that where a minor inherited only agricultural lands 
and the principal or only source of his income was from euch lands, he was an agri- 
culturist within the meaning of 3. 2 of the Dekkhan Agriculturists’ Relief Act, and 
this decision is directly. in point on the facts of the present case. Tt may perhaps be 
said that some difficulty is created by the use ines. 2 of the word “earns,” suggesting 
that the person claiming the status under that section must take some active part 
in creating or at least in collecting the income by which he is maintained. If a narrow 
view is taken of the word “earns,” then clearly in many cases an elaborate enquiry 
would have to be made in order to ascertain ahat proportion pf what may be called 
the agricultural income derived is attributable to the direct exertions of the person 
claiming agricultural status. It is difficult to think that this could have been the in- 
tention of the Act, and to my mind it is equally difficult to hold that the Legislature 
intended to exclude minors from the benefits of agriculturist status when by the ex- 
planation to the first part of s. 2 of the Act the Legislature has gone so far ag to retair 
the privileges of that status to persons who by age or bodily infirmity are prevented 
from earning their livelihood by “agriculture or from engaging personally in agricultural 
labour. In the present instance where the mjor part of the income is derived from 
tenants, I see no difficulty in holding that these tenants, engaged no doubt by the 
manager of the joint family, are yet the tenants of all the members of the joint family 
owning the lands ; and that the fact that the rent they pay is applied to the livelihood 
of the present appellants brings the present appellants within the meaning of the first 
part of s. 2 as pgraons*who by their tenants earn their livelihood by that income. I 
think, therefore, that the learned Judge below was Wrong, and that on the admitted 
facts of the case the appellants must be held to be agriculturists. .As one of them ia 
now major, this decision in his instance is academics 

‘In my opinion, therefore, the appeal must be allowed with costs and the darkhast 
returned to the lower Court for such further orders as may be necessary in the light 
of the finding that appellants Nos. 2 to 4 are agriculturists. 

Divatia J. J agree. The decision in Gadadhar V. Gangaram, on whish the lower 
Court has relied, does not apply to the facts of the present case. That decision was 
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it followed the previous decision in Dagdu v. Mirasaheb, where also there was a simi- 
lar finding. But in the present case we have the finding on evidence, which has not 
been disputed before us, that the minors belong tqa joint Hindu family whose agricul- 
tural income was greater than its non-agricultural income. That being so, it is difficult 
to see why the minors would not came under the definition of the term “ agriculturist ” 
in s. 2 of the-Dekkhan Agriculturists’ Relief Act. In the case of a joint Hindu family 
a minor acquires interest by birth, and therefore along with the adult members of the 
coparcenary he is also a co-owner of the property. If that property consists of agricul- 
tural lands, the income of such property is also the income of all the coparceners includ- 
ing the minor. He is, therefore, a person who by himself or by his servants or by his 
tenants earns his livelihood by agriculture. In my opinion, the word “earns” is not 
used by the Legislature in the’narrow*sense of garning by personal exertions only, but it 
includes receiving agricultural income from one’s lands. Take the case of a sole 
minor whose principal means of livelihood consists of income from agricultural lands 
which are either managed by servants or given to tenants. In my opinion, it cannot 
be suggested that such a person would not fall under the definition of agriculturist 
in the Dekkhan Agriculturists’ Relief Act. On the same reasoning I fail to see why 
a minor who, along with the adults, is a member of a joint Hindu family should not 
be regarded as an agriculturist if he obtains his livelihood from his share in the in- 
comè of agricultural lands. I feel quite certain that the Legislature could not have 
intended that while adult coparceners in such a case would get the benefit of the 
Dekkhan Agriculturists’ Relief Act, the minor coparceners should not, so far as their 
shđre in the property is concerned. With great respect I do not agree with the obser- 
vations made in Gadadhar v. Gangaram to the effect that a minor coparcener would 
not come under the definition of an agriculturist. The actual decision in that case was 
that an infant two or three years old cannot be said to be earning the income of agri- 
cultural lands and that he ought to depend for his support on his father. It is not 
clear whether in that case there was joint family property in which the minor had a 
_ share by birth. But where there is such property, the case would be governed by the 
decision of Kania J. in Mahadev v. Ramchandra,” which 1 think takes the correct view. 
The intention of the Legislature seems to have been that all persons who depend upon 
the income of agricultural lands belonging to them should be protected by the pro- 
visions of the Dekkhan Agriculturists’ Relief Act. I am, therefore, of the opinion 
that the minors in the present case are agriculturists gidar the Aci and their appeal 
shoúld be allowed. 
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Before Mr. Justice Lokur. 
PURSHOTTAM VASUDEO v. RAMKRISHNA GOYVIND.* 


Principal and ageni—Account from agent—Agent dying without repdering occounts—Estate 
in hands of agent's legal represpntative whether liable—dY hather legal *representative can 
be called upon to render account—-Burden of proof—Procedure. 

When an agent dies without rendering an account to his principal, his estate in the 
hands of his legal representative *is liable for whatever may be found due to the princi- 
pal on account. 

The principal can file a suit for an account against the legal representative for the 
determination of the amount due from the deceased agent, but the legal representative 
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cannot be called upon to render an account in the technical forensic sense in which the 
agent himself would be liable ın an ordinary suit for rendifion of accounts. 

In mich a suit filed by the pnncipal against the deceased agent’s legal representative 
the burden of proof primarily lies upon the plaintiff and it is for the Court to take an 
account on such materials as are la before it by the parties and determine what amount, 
if any, was due to the plaintiff from his deceased agent. 

Kumeda Charan v. Asutosh,! Prem Das v. Charan Das,t Venkatacharyulu v. Mokena 
Panda? Maharaj Bahadur Singh v. Basunta Kumar Roy,* and Sasi Sekhareswar v. Rajt- 
rannessa,® followed. 

Jkapajannessa ‘Bibi vy. Rash Beha,» Appa Rað v. Sabba Rao™ and Gabu Y. Zipru,® 
referred to. 

Vasupe@o, Ramkrishna (plaintiff) and Bhaskar, who were brothers, formed a joint 
Hindu family. On September 25, 1908, Ramknghna and Bhaskar executed a power- 

of-attorney in favour of Vasudeo for te management of the joint family estate. In 
the year 1924 the three brothers came to a partition, but as the property was not divid- 
ed by metes and bounds, Vasudeo continued to manage the shares of his brothers till 
1931. In 1931 the property was divided”by metes and bounds, and in November 1935 
the power-of-attorney executed in favour of Vasudeo was cancelled. 

Vasudeo died on October 30, 1937, without rendering an account of hig management. 
He left a minor son, Purshottam (deferfdant). In April 1938, Ramkrishna and 
Bhaskar gave notices to Shivram, the guardian ed litem of Purshottam, to give an 
account of the management of their property by Vasudeo since 1908. As Shivram 
failed to cpmply with their request, Ramkrishna and Bhaskar filed two separate suits 
against Purshottam to have an account of the management by Vasudeo and to recqver 
the sums found due out of Vasudeo’s estate in Purahottam’s hands. The defendant 
in both the suits contended iiey alta that a stit for accounts was not maintainable 
against him. The trial Court dismissed the suite on the ground that suits for accounts 
as framed by the plaintiffs were not maintainable. 

On appeal, the Assistant Judge following the ruling in Prem Das v. Charen Das 
[1929, A. I. R. Lah. 362] held that the suits filed by Ramkrishna and Bhaskar were 
maintainable and remanded the suits for trial on merits according to law. ` 

The defendant appealed to the High Court. 


P. B. Gajendragadkar, for the appellant. 
K. N. Dharap, for the respondent. 


Loxur J. The short question arising in these appeals is whether a principal can 
sue the legal representative of his agent for an Account, the agent having died without 
rendering an account. The defendant’s father Vasudeo had two brothers, Ramkrishna 
and Bhaskar, and when the three brothers were still undivided, Ramkrishna and 
Bhaskar appointed Vasudeo to manage the joint family property, and on, September 
25, 1908, both of them gave him a power of attorney. Vasudeo managed the pro- 
perty till 1924 when the three brothers came to a partition. At the partition the pro- 
perty was not divided by metes and bounds and Vasudeo continued to manage the 
shares of Ramkrishna and Bhaskar also till 1931. Ia that year the lands were divided 
‘by metes and bounds and subsequently in November, 1935, the power of attorney was 
cancelled. Vasudeo died on October 30, 1937, without rendering an account of his 
management. He left a minor son who was taken care of by his mother’s father 
Shivaram. In April, 1938, Ramkrishna and Bhaskar gave notices to Shivaram to 
give an account of the management of their property by Vasudeo since 1908, and as 
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Shivaram did not comply with the request, they filed two separate suits against Vasu- 
deo’s minor son by his guardian ad litem Shivaram to have an account of the manage- 
ment by Vasudeo and to recover the sums found due out of Vasudeo’s estate in his 
son’s hands. The defendant contended in both tke suits inter alla that a suit for 
accounts was not maintainable against him and that the suits were not in time. These 
issues were tried as preliminary issues and the trial Court held that the suits were 
in time, but that they were not maintainable against the legal representative of the 
deceased agent Vasudeo. After reviewing various cases of different High Courts the 
trial Court adopted the view expressed] in Kumeda Charan v. Asutosh: and dismissed 
the suits on the ground that suits for accounts as framed by the plaintiffs were not 
maintainable. The lower appellate Court following the ruling in Prem Das v. Charan 
Das* held that such suits were maintainable, and remanded both the suits for trial on 
merits according to law. A perusal of the judgments of the two Courts shows that 
both have taken a substantially correct view of the extent and nature of the liability 
of the legal representative of a deceased agent, but have failed to give full effect to 
that view. 

Tt is not disputed that after the death of an agent his estate in the hands of his 
legal representative continues to be liable to the principal for sums found due on 
account from the deceased agent. The liability of the legal representative of an agent 
to make good any loss caused to the principal by the misfeasance or malfeasance of 
the deceased agent in the couree of the agency to the extent of his asseta in the hands 
of the legal representative being admitted, there is some difference of opinion regard- 
ing the mode of enforcing that liability. Even in Kumeda Charan’s case relied upon 
by the trial Court it was admitted that the estate of the agent in the hands of a legal 
representative did not escape liability,» but it was he|d°that the legal representative 
could not be called upon to render an account in the technical forensic sense in which 
the agent himself would be liable in an ordinary suit for rendition of accounts. Only 
a fortnight after the decision in Kumeda Cheran’s case the same High Court held in 
Jhapajannessa Bibi v. Rash Bekar? that euch a suit for an account and for recovery 
of the amount due was maintainable against the legal representatives of a deceased 
agent and that such legal representatives were bound to furnish account. It appears 
that Kumeda Charan's case was pot then brought to the notice of the learned Judges. 
The decision in Prem Das v. Charan Das (supra) relied upon by the lower appellate 
Court does not really conflict with the principle laid down in Kumeda Charan’s.case, 
but it indicates precisely the nature of the suit for accounts brought against the legal 
representative of a deceased agent in the following words (head-note) :— 

“The nature of an ordinary suit by the ‘principal against his agent for rendition of ac- 
counts is well known. In such a suit the plaintiff has to prove in the first instance that the 
defendant is af accounting party. If the finding of the Court on thi point is in favour of 
the plaintiff then a preliminary decree is immediately passed in his favour and the burden of 
proof is placed upon the agent to show what amounts he has receiyed and what disburse- 
ments he bas made for and on behalf of the principal. And the ipe) decree declares. the 
amount, if any, which is found due to the plaintiff from the mgent. 

“But after the death of the agent it would be extremely unjust to call upon his legal re- 
presentatives to render an account in the same manner in which the agent would be liable 
«if be were alive. Therefore the burdén of proof should fall upon the plaintiff in the first 
instance who must prove each item of the amount which he claima On the other hand, 
it ig the duty of the legal representative to place before the Court all the accounts in his 
possession and power which the deceased agent might have prepared during the period of his 
agency.” i 5i 
The only difference in subetance between a suit for an account against an agent and 


1 (1912) 16 GL, J. «3 (1912) 16 C. L. J. 288. 
2 [1929] RT Lah, 362. 
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one against his legal representative after his death is that the burden of proof in the 
latter case will be upon the principal to establish his cae In Venkatacharyulu v. 
Mokena Panda, Spencer J. observed (p. 217) :— 

“The representatives are liable equally with their father, the only difference being that 
while the agent’s first duty is to be conftantly ready witlf his accounts and to be always pre- 
pared to explain them and support them with vortthers, his representatives should not be 
required to’ attempt the impossible and explain matters of which they have no personal know- 
ledge or to assist the plaintiff in the investigation of the management of his estate of which 
they are wholly ignorant.” 

The same view regarding the burden of proot was ‘expressed in Kumeda Charan's 
case. In Maharaj Bakadur Singh v. Basunta Kumar Roy, and Sasi Sekhareswar V. 
Hajirannessa® a suit for accounts was originally brought against the agent himself and 
after his death during its pendency it was allewed to be continued against his legal 
representative, but it was held that dfter the death of the agent the burden of proof 
which originally lay upon him to render an account shifted. In the latter case the 
learned Judge suggested that the proper course for the Court to follow, after the legal 
representatives were brought on record, was that the claim made by the plaintiff should 
be investigated in the presence of the deceased agent’s legal representatives and that 
the onus should be placed upon the plaintiff who must prove each item in the sum 
which he claims, that is to say, he must prove that each item was actually realised 
- by the agent and further it was not paid to the plaintiff by him and that it would be 
open to the legal representatives in each case to adduce evidence to show either that 
theemoney was never realised by’ the agent or that it was paid to the plaintiff after 
realisation or was properly spent The Court should then pase a decree for the anfount 
found due to the plaintiff agginst the assets of the deceased agent in the hands of the 
legal representatives. è 

In cases like Appa Rao v. Subba Rao* and Gabu v. Zipru® it was held that a suit 
for accounts against the legal representative of a deceased agent was governed by art. 
89 of the first schedule to the Indian Limitation Act, 1908, but the maintainability of 
such suits was not disputed. ° 

The learned trial Judge has carefully considered the views of the different High 
Courte and has come to the conclusion that since both the principal and the legal 
representative of the deceased agent have no personal knowledge about the accounts, 
if one of the parties has to suffer, the more mnocent of them, viz. the legal representa- 
tive, must not be made to suffer and, therefore, should not be called upon to render 
accounts of the management af the deceased agent. . This equitable view is correct so 
far as it goes, and it is for this reason that, the burden of proof must be thrown on 
the principal. But the pringipal cannot be called upon to state beforehand what 
amount may be found due to him when the accounts are taken. A! suit for an account 
does not necessarily mean a suit for rendition of accounts by the defendant. What 
the plaintiff really wants 1s that on the materials placed before it the Court should 
take an account andedetermine what is due to him from the estate of the deceased 
agent. The biftden of placifig those materials before the Court lies primarily on the 
plaintiff. Of course in such a case it will not do for the defendant to withhold the 
accounts, since it id possible that the plaintiff may prove what was realised by his 
agent, and in the absence of the accounts the defendant may find it difficult to show ° 
what expenses had been incurred in the course of the management. Hence it will be 
to the interest of the defendant also to produce all the accounts maintained by the 
deceased agent. After both the parties have thfus laid before the Court all the materials 
available to them accounts will have to be taken on the basis of such miterials. 


t EESE L L R 44 Mad. 214. 4 (1926) I. L. R. 50 Mad. 249. 
_2 (1913) 17 C. W. N. 695. e 5 (1920) I. L. R. 45 Bom. 313, 
3 (1918) 28 C. L. J. 492. s.c. 22 Bom. L. R. 1289. 
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From this discussion three propositions can be deduced, viz. (1) when an agent 
dies without rendering an, account to his principal, his estate in the hands of his 
legal representative is liable for whatever may be found due to the principal on ac- 
count ; (2) the principal cam file a suit for an account against the legal representative - 
for the determination of the ampunt due from thé deceased agent, but the legal re- 
presentative cannot be called upon tqrender an account in the technical forensic sense 
in which the agent himself would be liable in an ordinary suit for rendition of accounts 
and (3) in such a suit filed by the principal against the deceased agent’s legal re- 
presentative the burden of proof primarily lied upon the ‘plaintiff, and it is for the 
Court to take an account om såch miterials as are laid before it by the parties and 
determine what amount, if any, was due to the plaintiff from his deceased agent. 

This is what the plaintiffs in the twa suits have really. prayed for. In the prayer 
clause they request that accounts shoyld be taken of the management of the estate 
by Vasudeo, but- they do not specifically say that such accounts should be taken from 
the defendant. They want to recover the amount that may be found due at the foot 
of the accounts, The learned trial Judge wanted to have this made clear and asked 
the plaintiffs to state the nature of their claim. They then put in a purshis conceding 
that the modes of taking accounts in the case of an agent and in the case of his legal 
representative after his death were different, but they added that the liability of the 
legal representative to render accounts was the same as that of the 
agent himself. This last sentence is inartistically worded and the learned Judge 
tightly refused to accept the view pressed for in it. In this Court it is fairly conceded 
that the defendant is not liable to render an account, that the burden of proof lies 
on the plaintiffs and that their claim for accounts is subject to these restrictions. If 
so, there is no reason to regard the suits in the present form as not maintainable. 

The lower appellate Court has set aside the decree of the trial Court and remanded 
the suits for trial without specifying the mode in which accounts are to be taken. . 
This specification is particularly necessary in view of the purshis put in by the plaint- 
iffs. I, therefore, modify the order of remand ‘by adding the words “as laid down 
in this judgment”. In other respects the order bf remand is confirmed. Costs of the 
appeal will be costs in the cause. . 


Before Mn. Justice Sen. 
DAKOR TEMPLE COMMITTEE v. SHANKERLAL.* 


Civil Procedure Code (Act V of 1908), Secs. 92, 15, 37—furisdiction to try suits under s. 
92 conferred on First Class Subordinate "Judge's Court—Whether jurisdiction of District 
Judte to try suck suits cffected—Whather d 15 limits furisdictiom of District Cowrt. 

The jurisdiction originally existing in the District Court, to entertain and ty 
suita under a 92 of the Civil Procedure Code, 1908, is not affected by its having been 
further conferred, under the amendment of s. 92, on the First Class Subordinate Judge’s 
Court. ° 


Section 15 of the Ctvil Procedure Code, 1908, whith relates to frocedure alone, 
cannot affect the question of the jurisdiction of Courts to entertain and try suits, as 
laid down in a. 92 or as contemplated in a. 37 of the Code, 

DARKHAST application. ° 

Suit No. 23 of 1880 was instituted under s. 92 of the Civil Procedure Code, 1908, 
in the District Court at Ahmedabad against the sevake or pujaris of the temple of 
Sari Ranchhodraiji at Dakor in the Kaifa district, by some of the gors of the temple 

“Decided, October 4, 1943. Civil Revision of Kaira at Nadiad, in Darkhast No. 6 of 


Application No, 664 of 1942, from an order 1941. 
passed by M. C. Kaveeshvar, District Judge e 
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and one Tambekar. There was a Firet Appeal to the High Court, which directed ‘the 
District Judge of Ahmedabad to take accounts, appoint a rpceiver and frame a scheme 
for the future management of the temple properties. Under the scheme, ag subse- 
quently settled by the High Court, the sevaks were removed from the management of 
the temple properties and a Combhitiee called the Rakor Temple Committee (oppo- 

nents) ,was appointed for the management of,the properties and the temple (15 
Bom. I. R. 13.) 

Suit No. 18 of 1887 was brought by the gors of the temple against the sevaks for 
a declaration of their rights and for an injunction. The suit was instituted in the 
Court of the Second Class Subordinate Judge at*Umréth, but as the valuation exceed- 
ed Ra. 5,000, it was thereafter filed in the Court of the First Clas Subordinate Judge 
at Ahmedabad. It was then transferred to the Assistant Judge, and he, in 1888, 
decreed the suit in favour of the gors. 

The present darkhast was filed, in*the Court of the District Judge at Nadiad, by 
the gors (applicants) against the Temple Committee and its members for execution 
of the decree passed in suits Nos. 23 of 1880 and 18 of 1887. Eleven issues were 
framed out of which the District Judge decided six and recorded his findings on them. 
Issue No. 8 was: “whether this Court has no jurisdiction to entertain and hear the 
present application?” The finding on this was: “No. It must be sent to the pro- 
per Court.” The District Judge held that the First Class Subordinate Judge of Na- 
diad was the proper Court to entertain and hear the application and made the fol- 
lowing order : “ As the return of the darkhast for presentation to the proper Court 
will be a mere waste of time and money to the parties, I order the darkhast to be 
transferred to the eaid Court”. 

The Dakore Temple Committee applied in revision to the High. Court. 

A. G. Desai and H. J. Kanid, for the applicants. 

G. N. Thakor, with B. G. Rao, B. G. Thakor and K. T. Pathak, for opponents 
Nos. 1 to 5. 

Sen J. This is'an application for teviaion of an order made by the District Judge, 
Nadiad, in a darkhast application made to enforce two decrees, one passed in Suit 
No. 23 of 1880 and the other passed in Suit No. 18 of 1887. The first suit was in- 
stituted under s. 92 of the Civil Procedure Code in the District Court at Ahmedabad 
against the sevaks or pujaris of the temple of Shri Ranchhodraiji at Dakor by some 
of the gors of the said temple and one M. G. Tambekar. There was a firet appeal 
to the High Court which decided that the properties in suit were of a public, charit- 
able and religious trust, that the sevaks were mérely trustees and servants of the temple, 
and that they were accountable for all the properties in their hands. It directed the 
District Judge of Ahmedabad te take accounts, appoint a receiver, and frame a scheme 
for future management. (Manohar Ganesh Tambekar v. Lakshmiram Govindram.:) 
This decree was confirmed by the Privy Council (Chotalal v. Manohar Ganesh Tambe- 
ker?). Suit No. 18 of 1887, was also decided in the District Court at Ahmedabad. It 
was brought by the gors of the temple against the sevaks for a declaration of their 
rights and for an injunction.” It waa first instituted in the Court of the Second Class 
Subordinate Judge at Umreth. Aa the valuation exceeded Ra. 5,000, it was thereafter 
filed in the Court of the First Clase Subordinate Judge at Ahmedabad who had juris- 
diction at that date over the Kairæ and Panch Mahal Districts as well as the Ahmeda- 
bad District. Thereafter it was transferred to the Assistant Judge, and he decreed 
the suit in favour of the plaintiffs tn 1888. There was a first appeal to the High 
Court which confirmed the original decree with slight modifications. (Kalidas Jivrom 
v. Gor Parjaram Hirji®). 


1 (1887) I. L, R. 12 Bom. 247. s.c. 2 Bom. 
2 (1899) I. L. R. 24 Bom. 50, e 3 (1890) I. 
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"The scheme which the District Judge had been directed to frame in Suit No. 3 
of 1880 having been framed by him, there were appeals to the High Court and the 
scheme was ultimately settled by the High Court and confirmed by the Privy Council 
in 1912. (Sevak Kirpashankar v. Gopalrag'). Under the echeme the sevaks were 
removed from the management of the trust and, afcommittee called the Dakor Temple 
Committee was appointed for the management of the trust property and the 
temple. Rules which were made by the Committee formed part of the scheme. 

The present darkhast is filed by the gore against the Temple Committee and its mem- 
bere for execution of the decree passed in Suita Nos. 23 of 1880 and 18 of 1887. In 
the written statement of the Dakor Temple Committee numerous objections to the dar- 
khast application were made, one of which, No. 2, was as to the jurisdiction of the 
District Court to entertain and hear the application. Eleven issues were framed out 
of which the learned District Judge gecided six, ie, issues Noa 1, 3, 4, 5, 6 and 8, 
by recording findings thereon. Issue No. 8 was: “ Whether this Court has no juris- 
diction to entertain and bear the present application?” And the finding on this issue 

was: “No. It must be sent to the proper Court.” The learned Judge held that 
the First Class Subordinate Judge of Nadiad was the proper Court to entertain and 
hear the application ; and made the following order : “ As the return of the darkhast 
for presentation to the proper Court will be a mere waste of time and money to the 
parties, I order the darkhast to be transferred to the said Court.” 

The main contention of the applicants, who are the Dakor Temple Committee and 
four of its members, is that as the Court found that it had no jurisdiction to entertain 
or hear the application, it should not have recorded any finding on any issue at all 
except issue No. 8, and that it was improper, after having recorded findings on issues 
Nos. 1, 3, 4, 5 and 6, to send the application to the First Class Subordinate Judge’s 
Court for decision on the remaining issues. It is alsa contended that the learned Dis- 
trict Judge should not have transferred the darkhast to the First Class Subordinate 
Judge’s Court, but should have returned it to the applicants for presentation to the 
proper Court. Mr. Thakor’s contention on behalf of the opponents is that both the 
District Court and the First Clasa Subordinate Judge's Court had a concurrent juris- 
diction to deal with the matter, and that as the District Court had the power under 
8. 24 of the Civil Procedure Code to transfer the application to a Subordinate Court, 
which expression under s. 3 would include the First Class Subordinate Judge’s Court, 
“at any stage,” the order cannot be regarded as an improper or illegal order, and 
that there is really no case for revision. 

The objections as to the jurisdictign of the Court have been dealt with by the 
learned District Judge in the following manner.” The first contention raised on behalf 
of the original opponents was that the decree sought to be executed having been 
passed by the District Court, Ahmedabad, which at the date of the decree had juris- 
diction over the Kaira District, the Court at Nadiad had no jurisdiction to entertain 
and hear the darkhast. The learned District Judge has pointed out that in 1926 
the territorial jurisdiction over the Kaira District which the Ahmedabad Court had 
was wholly conferred on the District Court of Kaira (wherein Dakos is situated) at 
Nadiad and that under the decision in Jagannath v. Ichheram,? the new Court 
would be deemed to be the Court which passed the decree as defined in s. 37 of the 
Code. He, therefore, held that tht applicants were under no necessity to go to the 
‘Ahmedabad Court for executing the decree in their favour. The learned District 
Judge has next held that the decree in Suit No. 18 of 1887 must be deemed to be 
a decree of the Court of the First Cigse Subordinate Judge and not of the District 
Court. His grounds for this conclusion are that it was filed in the First Class Sub- 
ordinate Judges Court at Ahmedabad and that the High Court disallowed the 


1 (1912) 15 Bom. L. R. 13, pc 27 (1925) 27 Bom. L, R. 649. 
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objection that the valuation in the suit was really made up of the value of different 
causes of action, each of value lese than Rs. 5,000, so that the suit, though ultimately 
decided by the Assistant Judge, was a suit belonging to the Court of the First Class 
Subordinate Judge. As to suit No. „Z of 1880, which was a suit under s. 92 of the 

Civil Procedure Code, he held that? tke Court of the, First Class Subordinate Judge 
of Nadiad was the proper Court for executing the decree owing to the fact that the 
Provincial Government had empowered that Court to entertain suits under 
s. 92 and in view of the provisions of s. 37 (b) of the Code defining the expression 
“Court which passed a decree. ” The material part of that section reads thus : 
“The expreasion ‘Court which passed a decree,’ Ga worda (toy ies efect, ahali ia la 
tion to the execution of decrees, unless there is anything repugnant in the subject or con- 
text, be deemed to inchide— 

(a) a.. ... . 

(b) “where the Court of first instance tas ceased to exist or to have jurisdiction to ere- 
cute it, the Court which, if the suit wherein thea decree was paseed was instituted at the 
time of making the application for the execution of the decree, would have jurisdiction to 
try such suit.” 

Now the decree in suit No. 23 of 1880 is a decree made by the District Court of 
Ahmedabad. Under a 38 of the Civil Procedure Code a decree may be executed 
either by the Court which passed it, or by the Court to which it is sent for execu- 
tion. The interpretation of the expression “the Court which passed it” would be 
governed by the provisions of s. 37(b), the terms of which I have set out above. 
Theré is no doubt that the District Court of Abmedabad has ceased to have juris- 
diction to execute the decree. Jt could now, therefore, be executed by 'the Court 
which would have jurisdiction, to try the suit had it been instituted at the date of 
the present application. The seit being one ufider s. 92, at the date of the appli- 
cation both the District Court as well as the First Clase Subordinate Judge's Court 
at Nadiad would be competent to try the suit. The First Clase Subordinate Judge’a 
Court has been empowered under the amendment of s. 92 to entertain and try suits 
under s. 92. But that cannot have thè effect of giving it exclusive jurisdiction, i.e., 
to the exclusion of the District Court. The jurisdiction originally existing in the 
District Court cannot be said to be affected by its having been further conferred (by 
the amendment) on the First Class Subordinate Judge’s Court. Both the District 
Court and the First Clase Subordinate Judge’s Court, therefore, would have, under 
the said section, a concurrent jurisdiction to try the suit. 

Mr. Desai on behalf of the applicants has, however, contended that the provisions 
of s. 15, vix. that every suit shall be instituted in the Court of the lowest grade com- 
petent to try it, will apply, j.e, the only Court which, in the language of 8: 37, 
“would have jurisdiction to try” the suit at the date of the application would be the 
First Clases Subordinate Judge's Court and not the District Court. It seems to me 
that thie contention cannot be upheld. Section 15 laya down in which Court a suit 
“ shall be instituted ” , and it contemplates a state of things in which more Courts than 
one are “compéent to try” the suit, ie, have jurisdiction to try the suit. Where, 
therefore, the Court of first instance has ceased to bave jurisdiction to execute the 
decree, the Court or Courts “competent” at the, date of the darkhast application 
to try the suit, as distinguished fram the Court wherein such suit should be “ insti- 
tuted,” would be competent to execute the decree. That, it seems to me, would 
be the combined’ effect of ss. 37 and 38 of the Code. Section 15, which relates to 
procedure alone, cannot affect the question of he jurisdiction of Courts to entertain 
and ‘try suits, as laid down in s 92 or as contemplated* in e 37 
of the Code. The proper successor to the District Court of Ahmedabad is the Dis- 
trict Court at Nadiad, and if that Cours has jurisdiction along with the First Clase 
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Subordinate Judge’s Court at Nadiad to try a suit of the nature of suit No. 23 of 
1880, it seems to me clean that it would have the power to execute the decree in that 
suit. I, therefore, think that the provisions of s. 15 cannot limit or nullify the juris- 
diction of that Court resulting from the application of s. 37(b) in the case of a decree 
made in a suit filed under s. 92 ef the Code. Ifeif was the intention of the Legislature 
that a suit under s. 92 was to be entertained only by the First Class Subordinate 
Judge's Cofirt at the places in respect of which action was taken by the Provincial 
Government in empowering Courts other than the District Court under the said section, 
it seems to me that the ameydmenj of the original words, ‘ ‘in the High Court or 
the District Court,” which occurred in the old Code after the words, “may institute 
suit,” would have been couched in different language. The intention seems clearly to 
be that both the District Court and ary other Court empowered by the Provincial 
Government d have concurrent jurisdiction to entertain and try suits under s. 92. 
The reasoning a by the learned District Judge in holding that the Court of the 
First Clase Subordinate Judge at Nadiad alone is the proper Court for executing the 
decree in suit No. 23 of 1880 must, therefore, be held to be erroneous. 

As to Suit No. 18 of 1887, the decree was made by the Assistant Judge of Ahmeda- 
bad. It appears to me difficult to hold that the Assistant Judge was acting as a 
part of the First Clase Subordinate Judges Court. Under s. 16 of the Civil Courts 
Act, 1869, an Assistant Judge has original jurisdiction to try suits, the subject-matter of 
which does not exceed Rs. 10,000 in value, and under s. 20 of the said Act every 
Assistant Judge has to usa the “seal of the District Judge to whom he is an assist- 
ant.” The Court of the Assistant Judge, therefore, appears to me to be a part of or 
an adjunct to the District Court and not the Court of the First Class Subordinate Judge. 
As the Assistant Judge of Ahmedabad has now ceased to have jurisdiction to execute 
the decree, his place, therefore, will be taken by the District Court at Nadiad under 
s. 37 of the Code. I, therefore, think that with regard to the decree in this suit also 
the learned District Judge has fallen into an error in holding that the First Class 
Subordinate Judge of Nadiad alone is the proper Court to execute the decree. The 
finding of the learned District Judge on*Issue No. 8 must, therefore, be held to be 
erroneous and be set aside. 

As to the question whether he waa justified in sending the application under s. 24 
of the Code, after deciding some of the issues, it seems clear that if the ground on 
which the learned District Judge made the order of transfer disappears, it is un- 
necessary to support this order by reference to the provisions of s. 24. The order 
was evidently not passed under 3, 39*of the Code. Jt is true that under s. 24 a 
transfer could be made at any stage of gny suit, appeal or other proceeding pending 
before the Court which makes the order. The First Class Subordinate Judge’s Court 
appears to be a Court subordinate to the District Court, within the meaning of 8. 24, 
under the definition of “ Subordinate Courts” in & 3 of the Code, being a Court of 
a grade inferior to that of a District Court. It seems to me, however, unsatisfactory 
for one Court to decide some of the issues raised and leave it te the Court to which 
the matter is transferred to decide the remaining issues. ° But the District Court has 
really failed to exercise the jurisdiction which was vested in it on account of ite find- 
ing that it had no jurisdiction to entertain and hear the application. As I have 
held that that finding was wrong, the order is one which is open to revision under 
8 115(b} of the Code. I think, therefore, that the proper course would be to set 
aside the order of the District Court and to direct it to complete the hearing of the 
application itself, and I order accordingly. There will be no order as to costs. 
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Before Mr, Justice Divatia and Mr. Justice Weston. 
SHAMAJI NARAYAN v. GOVIND RANGACHARYA.* 


Civil Procedure Codd (Act V of ey Sec. 11—Res judicata—Cowrt 'of competent juris- 
diction, 
ies oie a est Bee es E Ged idea np eyed ane 
of action against the same defendant or defen®anta in a subsequent suit instituted in 

a Court of higher pecuniary jurisdiction. Where a decision has been given by a com- 

_ petent Court in a previous suit, regarding pert of the daim in the subsequent suit, 

and between the same parties, so much of the claim, which is common to the two suits, 

should be excluded from the subsequent suit as barred by the principle of res judicata, 
Bhagwonbulti Chowdhorani v. Forbes Inder Singh v. Mian Singk,? Tamiz-un-nissa 

Bibi v. Syed Mukammad Husain, Priyansth Y. Kalicharan,* and Mangan Lal v. G. I. P. 

Railway Co.” followed. ` . 

THE facts appear sufficiently from “the judgment. 

H. C. Coyajee, with G. R. Madbhkavi and K. R. Bengeri, for the appellant. 

V. H. Gumaste, for respondent No. 1: 

N. S. Deshpende, for respondent No. 2. 

S. R. Porulekar, for respondents Nos. 3 and 4. 

S. G. Patwardhan, for respondent No. 5. 

WESTON J. Tbe subject-matter of this litigation is agricultural land being six 
survey numbers, one in village Agarkhed in the Bijapur District, one in village Nand- 
gaon in the Belgaum District, three in village Satti also in the Belgaum District, and 
one in village Kupwad in the Dharwar District. Although in the view we take this 
litigation falla to be decided upon a comparatively narrow point, a description of the 
complicated facts and histor? js necessary. We are indebted to Mr. Coyajee, who 
has argued the appeal for the appellant-plaintiff, for the very clear manner in which 
the facts and history have been placed before us. 

It is not now disputed that the eix suit lands, which we understand are jat inam 
lands, certain other lands in British India, lagds in Mudhol and Jamkhandi States, and 
inam villages in Mysore State were the ancestral property of one Vasudevacharya, 
who died some time before 1853 A.D. The family tree of the descendants of Vasu- 
devacharya is as follows :— 


Vasudevacharya == Venkubsi 
(died before 1853) | (died 1878) 


uy 





Gura = Rukminibel alias ° Narasinhacharva - Sabawa 
(predeceased Savitribai 2 ‘ (predeceased (deceased, date 
Vasudevacharya) (deceased, sete ; Vasudevacharya). not known). 
not knowh 
è Kristacharya =(1) Giribai akas 
(died 1874) 
(died 1927) 
Hayagriva deceased (2) Yamunabai. 
(datę not kaown) ; 
° = Tanabai 
| Ciega to ha e a 
Subanacharya en ade Q. 
(adopted in 1920, not heard of by Giribai in 1899, 
or some original R died 19063 
Defendant No. etic a Govind (Defendant No. 1) 
out as service impossible). vin en o. I 
( to be steed by 
anabai in 1925). 
* Decided, October 18, 1943. First A 2 (1985) I. L. R 17 Tab. 20. 
No. 4 of E ar Nata from the decision of Y; 3 (1928) L L. R. 50 306. 
Ankalgi, First Class Subordinate Judge at 4 [1932] A I. R. Cal 182. 
Bijapur, in sult No. 162 of ae e 5 [1924] A L R. Al 849. 
1 (1900) I. L-R. 28 Cal. 78 
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Whether there was partition between the branches of Kristacharya and Hayagriva is 
one of the matters in dispute in the present litigation. 

The present plaintiff is Shamaji, the son of one Narayan or Naro Gopal Kulkarni 
of Satti village who was the clerk or agent of thé family of one Girimallappa, whose 
heirs are defendants Nos. 5, 6 ‘and, 7. In the year 1891 Hayagriva: purported to sell 
to Girimallappa the three Satti survey numbers and certain other lands not now in 
suit. According to the plaintiff this sale was benami for the benefit of Naro Kulkarni. 
In the year 1898 three suita Nos. 494, 495 and 496 of that year, were instituted by 
Shivappa, the brother of Girimfallapp& (then deceased) in the Court of the Second Class 
Subordinate Judge, Athni, on the sale-deed of 1891, seeking possession of the lands con- 
veyed. The defendants in the suits were Giribai, Naro Kulkarni and certain tenants. 
Naro was joined as a sub-mortgagee from Venkubai, and it was averred by Shivappa 
that in the year 1895 Giribai had obtained a decree for possession against Naro. 
Naro did not appear in the 1898 suite The contentions of Giribai were that Hayagriva 
had no right to sell as he had separated from his father Vasudevacharya and had 
been given separate property in Mysore State, that the suit property had come to 
Kristacharya, and that after his death to Giribai. The trial Court found that Gura- 
charya died separate from his father, and on Vasudevacharya’a death his estate in- 
cluding the suit lands was enjoyed by KYistacharya, and after Kristacharya’s death 
by Giribai, and that Giribai was “in adverse possession in her own proprietary right” 
for more than twelve years before the suits were filed. The trial Court dismissed the 
suits accordingly. Appeals were preferred by Shivappa to the District Court, and the 
ju of Mr. Gloster, District Judge, (exhibit 191) shows that suit No. 494 re- 
lated to land at Sanadi which is not now in suit, while suits Noa. 495 and 496 re- 
lated to the Satti lands in suit. The District Judge ‘held on the evidence that no 
partition had taken place in the family of Vasudevacharya, but that the three Satti 
lands had been held adversely by Giribai for more than twelve years. He therefore 
dismissed the appeals relating to the Satti lands, but allowed Shivappa a decree for pos- 
session of the Sanadi land. A second appeal te this Court was dismissed. . 

On April 7, 1915, Hayagriva executed a sale-deed in favour of Naro Kulkarni 
purporting to convey all the six lands now in suit for a consideration of Rs. 1,500, of 
which Rs. 1,000 was stated.to be paid. The deed (exhibit 111); recites that the lands 
were in the possession of Giribai “for the purpose of potgi (maintenance): etc.” and 
Hayagriva undertook to make separate arrangements for her potgi, and to obtain and 
deliver possession to Naro Kulkarni, when the balance of Rs. 500 was to be paid. 
The document proceeds :— z 
“In case I do not do as said above, you are to take possession of the said lands after the 
death of the said Giribal....... In case the said lands eome to your possession after the 
death of Giribai, the 500 rupees are not to be paid. ”, 

On May 5, 1916, Naro Kulkarni obtained from Giribai two deeds. The first, a 
sale-deed, conveyed the three Satti lands for a consideration of Rs. 1,500. The deed 
recites : m . 

“I have received the gaid sum of Ra 1,500 through the Poona Bank, Hubli. The said 
lands are in my enjoyment for a long time adversely, and thus I have become the owner 
thereof. ” 


The second deed was a relinquishment ‘of the three lands at Nandgaon, Kupwad and 
Agarkhed, and it recites that Giribai has already received Rs. 600 in lieu of hber main- 
tenance rights and she therefore relinquishes her interests in the lands, which have 
been sold by Hayagriva to Naro. The document states that “they (the lands) are in 
my possession and enjoyment on account of my potgi (maintenance) from the family 
of my husband and these lands have been sold to you by Hayagrivacharya bin Guru- 
charya Garlpad, my husband’s undivided nephew, and thereby you have become 


e 


. 
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owner thereof.” These two documents also mention that Giribai has become old 
and wishes to go on pilgrimage. In the year 1908, however, Giribai had already sold 
the Kupwad land to the present defendants Nos. 3 and 4, and must have given poe- 
session to defendants Nos. 3 and 4a for in the year 1920 the four sons of Naro filed 
a suit No. 64 of 1920, in the Court of the Second Clése Subordinate Judge, Tasgaon, 
to recover possession of the Kupwad land from the present defendants Noa. 3 and 4 
and a tenant. It was held, and the findings were confirmed in appeal, that Giribai’s 
possession after her husband's death was adverse to Hayagriva, and that this adverse 
possession had ripened into the “statutory title ”®of the defendants, and the suit was 
therefore dismissed. Mr. Coyajee in the course of his arguments has stated that he 
does not wish to press the appeal so far as tha Kupwad land is concerned. It is 
claimed that possession of the other five suit lands was obtained by Naro either in 
1915 or, at least, in 1916 following the documents executed by Giribai in Naro’s favour, 
but, in view of the two suits next referred to, it would appear that this claim to poe- 
session by Naro must be confined to the Satti lands only. - 

In 1916 Naro filed a suit No. 92 of 1916, in the Court of the Second Class Subordi- 
nate Judge, Bijapur, against Tanabai, the adoptive mother of the present defendant 
No. 1. By this suit Naro sought possession of the Agarkhed land. Naro denied the 
adoption of Rangacharya by Giribai, and Tanabai resisted the suit on the ground of 
separation by Hayagriva from the family of Vasudevacharya, on the ground that Giri- 
bai’s title by adverse possession had been upheld in the litigation of 1898, oh the 
ground that the documents taken by Naro from Giribai had been taken from her in 
her extreme old age, and on the ground that Giribai had no right to alienate the land. 
Evidence was recorded in the case, but Naro, upon refusal of an application for*ad- 
journment, did not appear further. The Subordinate Judge purported to decide the suit 
ott its merits and held that Giribai had acquired title by adverse possession, that there 
was no evidence to show that Hayagriva, through whom it appears that Naro was then 
‘claiming, had any title to the property, and that therefore the plaintiff Naro was not 
entitled to possession. e š 

In 1924 Shamaji, the present plaintiff, filed a suit No. 270 of that year, in the Court 
of the Second Class Subordinate Judge, Athni, for possession of the Nandgaon land 
against Tanabai, claiming that this land had been assigned to Giribai for ber mainte- 
nance, but that Giribai had given up her claim to this land for a consideration of Rs. 
600 and had passed a deed of release in favour of Naro in 1916. Brothers of Shamaji 
were joined as defendants. * Contentions similar to those raised in suit No. 92 of 1916 
“were raised by Tanabai, who Was defendant No. 1, and it was held that Hayagriva 
‘was not the owner of the land, that Giribai* had not a life interest, nor was she in 
possession as owner, and that “the plaintiff had no title to the property. The suit 
accordingty was dismissed. . 

In 1928 Govindacharya, the present defendant No. 1, filed suit No. 57 of 1928 also 
in the Athni Court The judgment in that suit (exhibit 198) shews that this suit re- 
lated to the thtee Satti lande. By the suit Govindacharya claimed possession from 
‘the four sons of Naro Kulkarni on the basis of his adoptiom by Tanabai to Ranga- 
‘charya, the adopted son of Kristacharya. He claimed that Hayagriva had never 
any interest in the suit lands, and that Giribai was not competent to alienate them. 
‘The then defendants contended that Kristacharya had died in union with Hayagriva, 
‘that Girfbai had been in possession as owner until she sold the lands to Naro Kulkarni, 
and that Giribai had become owner by adverse possession after the death of her hus- 
band. They also disputed the adoptions of Rangacharya and the then plaintiff Go- 
vindacharya, and raised contentions as to limitation, res judicata and estoppel by reason 
of the decisions in the suits of 1898. Ij was held : 

(1) That Kristacharya died separate in estate from Hayagriva, 


e 


e 
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(2) aeaa a 

(3) E a a a E 

(4) That Giribai had not become owner of the suit lands by adverse possession, and 

(5) That Govindacharya was entitled to 

We understand that these ffhdings were u d in appeal. It is admitted that in 
execution proceedings following thé-decree Govindacharya obtained possession of the 
Satti lands. 

There was also litigation in the Athni Court and in the Courts of Jamkhandi and 
Mudhol States regarding other preperty of Vasudevacharya’s family. As long ago 
as 1887 Giribai, with Rangacharya afterwards joined as co-plaintiff, filed a suit in the 
Mudhol Court against Hayagriva and others for possession of certain land in that 
State, and it was then held on Giribai’s plea that Kristacharya and Hayagriva were 
separate, and Giribai and Rangachdrya were,allowed a decree for possession of cer- 
tain of the lands claimed by them, the claim being rejected in respect of other lands 
which were found to be in the actual possession of Hayagriva. The decision was not 
given until the year 1902. This decision was largely relied upon by the Subordinate 
Judge, Athni, for his decision in suit No. 57 of 1928, when it was also held that the 
final decrees in the suits of 1898 were not binding upon Rangacharya or upon his 
adopted son Govindacharya. . 

Coming now to the present suit, which was filed in March, 1939, plaintif Shamaji, 
who was plaintiff in suit No. 270 of 1924, a co-plaintiff in suit No. 64 of 1920 and 
defendant No. 4 in suit No. 57 of 1928, has based his title upon the same grounds 
as it was sought to ba based in these earlier suits. . He denies the adoption of Ranga- 
charya and Govindacharya, and claims that no partition took place in the family of 
Vasudevacharya. In case partition ie held proved, hë claims title from Giribai, and 
assuming she had a life interest only, on her death in 1927 he claims title on the earlier 
sale from Hayagriva. Mr. Coyajee summarises his claim under four headings :— , 

(1) Title from Hayagriva on the basis of the sale-deed of 1891 to Girimallappa. 
This is in respect of the Satti lands only. . 

(2) Title from Hayagriva on the basis of the sale-deed of 1915 in respect of all the 
suit lands. 

(3) Title from Giribai on the sale-deed (Satti lands) and relinquishment deed 
(other lands) of 1916. 

(4) ‘Assuming plaintiff acquired no title from Giribai, yet on her death in 1927, 
Hayagriva acquired title as reversioner, and under s. 43 of the Transfer of Property 
Act, 1882, plaintiff's title under the sale-deeds from PFlayagriva ripened into full title. 
ae OEA DON ee ee ee eee 
possessed the plaintiff unlawfully.” 

Defendant No. 1, the principal contending ddan, claims separation by Gura- 
charya. He claims that Kristacharya enjoyed the suit property as his separate pro- 
perty from the year 1854, that Giribai had a life estate until her adoption of Ranga- 
charya in 1899, that Rangacharya then held the property uħtil hig death in 1906, 
and that his widow Tanabai (defendant No. 2) then had a life estate until her adop- 
tion of defendant No. 1 in 1925. He challenges the deeds upon which the plaintiff 
bases his title and ‘claims that the suit is barred by res judicata and estoppel by reason 
of the several earlier suits. 

Defendant No. 2 supports the contentions of re No. 1. 

Defendants Nos. 3 and 4 claim inter alia that the suit as against them in respect of 
the Kupwad land is barred by res judicata by reason of the decision in suit No. 64 of 
1920 in the’ Tasgaon Court. As already stated, the claim against defendants, Nos. 3 
and 4 has been given up in argument by Mr. Coyajee. 

Defendants Nos. 5 and 6 deny the allege! benami nature of the sale-deed of 1891 
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and claim that as against them the point is concluded by. the decision in a suit No. 69 
of 1915, in the Athni Court, relating to certain lands in Sanadi. 

The trial Court held against the defendants on their plea of res judicata, bat de- 
cided that, as alleged by defendants Noe. 1 and 2, Kristacharya and Hayagriva were 
separate ; that Hayagriva had no infbrest in the suit property ; that the adoptions of 
Rangacharya and Govindacharya were proved ; amd that the sale of 1891 was not 
benami in favour of Girimallappa. On the question of limitation it held that suit No. 
57 of 1928 of the Athni Court in respect of the Satti lands “ extinguished” plaintiff's 
title in respect of these lands, and that the suit asyregargs the other lands was barred 
by limitation. The suit therefore was dismissed with costs. 

As already stated, Mr. Coyajee in the course of his arguments gave up the claim 
to the Kupwad land. In respect of the Agarkhed and Nandgaon lands the relinquish- 
ment deed and also the sale-deed of 1915 show that Girlba? did not claim more than 
that she was holding the lands for her fhaintenance. It is clear that the dispossession 
in 1930 set up as the plaintiff's cause of action was dispossession of the Satti lands 
and not dispossession of the Agarkhed and Nandgaon lands. In 1916 Naro, the 
father of the plaintiff, failed to obtain possession of the Agarkhed land and in 1924 
the present plaintiff failed to obtain possession of the Nandgaon land. Both suits 
were against Tanabai, the present defendant,No. 2, the adoptive mother of defendant 
No. 1, and were not against Giribai. Clearly the present suit filed in the year 1939 
must fail-in respect of these two lands on the ground of limitation alone, and ®t a 
later stage of his argument Mr. Coyajee stated that he also gave up his claims to the 
Agarkhed and Nandgaon lande. 

The learned Subordinate Judge decided the issue of res judicata against the defend. 
ants on the ground that s. 11.of the Civil Proçedure Code, 1908, requires that the 
Court which decided the suit pleided as res judicata must have been a Court compe 
tent to try the subsequent suit, and the Courts which tried suits Noe. 64 of 1920, 92 
of 1916, 270 of 1924 and 57 of 1928 were all Courts of Second Clase Subordinate 
TE ee ee ee 
able exclusively by a First Clase te “Judge. 

It ig true that ordinarily the decision of an issue in a Court of lower pecuniary 
jurisdiction will not operate as res judicata in a subsequent suit filed in a Court of 
superior jurisdiction and triable only by such Court. As was said by the Privy 
Council in Run Bahadur Singh v. Lucko Koer! (p. 309):: 

“If this construction of the law were not adopted, the lowest Court in India might deter- 
mine finally, and without “appgil to the High Court, the title to the greatest es- 
tate in the Indan Empire.” 

We think that the present is one of those exceptional cases to which this rule will 
not apply. Apart from the fact that, as we understand, the decisions in all former 
suits were carried in appeal to this “Court, the present is not an instance where de- 
fendants seek to rely upon a finding given in respect of a particular issue in an earlier 
suit, but is one where more than one set of defendants, having succeeded in properly 
constituted suits? now because of amalgamation by plaintiff of causes,of action find 
themselves called upon to defend their titles against precisely the same attacks which 
failed in the earlier litigations. We can see no reason why this should be allowed. 
The present, moreover, is not merely a case of amalgamation, for by subsequent 
abandonment the subject-matter now in dispute is reduced to the three Satti lands 
_ which are identical with the subject-matter of suit No. 57 of 1928, and the present 
appellant now seeks to succeed against the samesparties and upon the same contentions 
as were impleaded and raised in the earlier suit. . 

Turning to authority, there appears to be no reported case of this Court covering 
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the point. There are several decisions of the other High Courts where it has been 
held that it is not open toa plaintiff to evade the bar of res judicata by, joining sever- 
al causes of action against the same defendant or defendants in a subsequent suit 
instituted in a Court of higher pecuniary jurisdiction. It has also been held that 
where a decision bas been given by a competent*Court in a previous suit, regarding 
part of the claim in the subsequent quit, and between the same parties, then so much 
` of the claim, which is common to the two suits, should be excluded from the subee- 
quent suit as barred by the principle of res judicata. We may refer to Bhugwanbutti 
Chowdhrant v. Forbes ; to tjons in Inder Singh v. Mian Singh?, to Tamiz-un- 
nissa Bibi v. Syed Muham Husain? ; to Priyanath v. Kalicharant, and to Mangan 
Lal v. G. I. P. Railway Cœ. 

We consider therefore that the claim to the Satti lands is barred by the decision 
upon the identical claim made to these landa in suit No. 57 of 1928, ee the pleimtitt 
appellant must fail, and that this appeal must “be dismissed with coets. 


Before Mr. Jugtice Sen, 
KISANDAS BANKATLAL v. RAGHO RAM KRISHNA. * 


Court-jees Act (VII of 1870), Sch. II, ‘Art. 17 (v)—Suit to set aside decree or award—Court 
fee prescribed whetker ad valorem fee--Suits Valuation Act (VIIL of 1887), Sec. 8, 
qpplicability of. 

The fee prescribed under cl. (v) of art. 17 of Schedule I of the Court-fees Act, 1870, 
(as amended by Bombay Act I of 1982), for a suit to set aside a decree or award, is 
an ed valorem fee, and the provisions of s. 8 of the Suits Valuation Act, 1887, are ap- 

* plicable to such a suit, with the result that the value’as determinable for the computation 

of Court-fees and the value for purposes of jurisdiction, must be the eame. 

Lakhomal Deepchand v. Despckand Toleram,1 ‘In re Remenathen Chettiar? and 
Krishna Mohan Sinka v. Raghunandan Pandey, referred to. 

Suir to set aside award decrees and for an injunction. 

The firm of Kisandas Bankatla) (defendant), had obtained five award decrees against 
the father of Ragho and others (plaintiffs). The plaintiffs brought a suit in the Court 
of the First Class Subordinate Judge at Jalgaon against the defendant for a declara- 
tion that the award decrees had been fraudulently obtained and were therefore not 
binding on them, and for an injunction restraining the defendant from executing the 
decree. The claim in the suit was valued at Rs. 1,025, for declaration in the case of 
each decree Rs. 200 and for injunction in each case Rs. 5. , The plaintiffs then applied 
for amendment of the plaint and by their applicatien prayed for setting aside the 
decrees and for a permanent injunction. . The Court allowed the amendment. 

The defendant contended that in spite of the amendment the plaintiffs’ suit still 
Temained a suit for declaration and injunction, that the valuation of the suit was 
incorrect and that the Court had no jurisdiction to entertain the suit. 

The trial Court held that it had jurisdiction to try the suit. 

The defendant applied in revision to the High Court . 

A. G. Desai, for the applicant. 

M. G. Chitale, for the opponents. 

Sen J. This application arises wut of a suit brought by the opponents in the Court 
of the First Class Subordinate Judge at Jalgaon against the petitioner for setting aside 


1 (1900) L L. R 28 Cal 78. order passed by S, S, Alur, First Class Sub- 
2 (1985) L L. R. 17 Lah. 20. ordinate Judge at Jalgaon, in Suit No. 66 of 
3 (1928) L L R. 50 All 306. : 1940, ; 

4 [1982] A. I. R. Cal? 162. i [1937] A. I. R. Sind 241, F.B. 

5 [1924] A. I. R AIL 849. 2 [1%2] A. I. R. Mad. 390. 

“Decided, November 10, 1943. Civil Re- 3 (1924) I. L. R. 4 Pat. 336, F.B. 
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five award decrees obtained by the latter in the Second Class Subordinate Judge’s Court 
at Pimpalgaon and for a permanent injunction restraining the defendant from exe- 
cuting the said decrees. The plamtiffs at first framed the suit somewhat differently, ; 
instead of seeking to set aside the five decrees they sought a declaration that they had 
been fraudulently obtained and webeehence not binding on them, as well as an in- 
junction against the defendant, and they applied-to the Court to be allowed to amend ' 
the plaint as above. Ag originally framed, the claim in the suit was valued thus : 
for declaration in the case of each decree Re. 200 and for mjunction in each case Rs. 
5. The total valuation thus being Rs. 1,025, it was a guit falling within the descrip- 
tion of s. 7, cL (iv) (c) of the Court-feea Act, ie. a suit “to obtain a declaratory 
decree where consequential relief is prayed.” To such a suit s. 8 of the Suits 
Valuation Act would apply : “ Where in suits other than those referred to in the 
Court-fees Act, 1870, 8. 7, paragraphs v, vi, and # and paragraph x. cl. (d) Court-fees 
are payable ad valorem under the Couft-fees Act, 1870, the value as determinable for 
the computation of court-fees and the value for purposes of jurisdiction shall be the 
same.” The value of the suit as originally framed for purposes of jurisdiction, there- 
fore, would be Ra. 1,025, Le. it would be a suit triable by a Second Class Subordinate 
Judge’s Court and not by a Court of the First Class Subordinate Judge ; for under 
s. 15 of the Civil Procedure Code every syit must be instituted in the Court of the 
lowest grade competent to try it. 

The object of the plaintiffs’ amendment of the plaint appears to be to brirfk the 
suit within the jurisdiction of the First Class Subordinate Judge’s Court without pay- 
ing higher court-fees. This result was sought to be achieved by asking the Court to 
Set aside the five award decrees, besides giving a permanent injunction restraining*the 
defendant from executing the.said decrees. The Court allowed the amendment. A 
suit to “set aside a decree or Award” falls under cl. (v) of art. 17 of Schedule If 
of the Court-fees Act, as amended by Bombay Act II of 1932. That clause is in the 
following terms : 

17. Plaint or memorandum 


of appeal in each of the s . 
following suits : — 


aye nae ae When the amount or value of the pro- Ten rupees. 
ree or award; oe does not exceed five ` 
When ths area amount or value of the Fifteen rupees. 
property. inyolred exceeds five hund- 


rupees. 

The plaintiffs’ case was that by the amendmeht they avoided the application of 8% 7 
(iv) (c) of the Court-fees Act and a 8 of the Suits Valuation Act, that under art. 17 
(v): of Schedule II to the Court-fees Act, the Court-fee payable in respect of each 
decree was Rs. 15 in respèct of the prayer to set it aside and Rs. 5 in respect of a 
prayer for an injunction, the latter prayer having been valued at Rs. 5 under s. 7 (iv) 
(d) of the Court-fees Act, and that s. 8 of the Suits Valuation Act could not 
apply to the main prayer, the court-fee payable in respect thereof not being payable 
ad valorem, under the Court“fees Act, being a fixed? fee of Ra. 15 in respect of each 
decree. 

The defendant contended that in spite of the amendment, the suit still remained 
a suit for declaration and the consequéntial relief of an injunction, and that, there- 
fore, 8. 7 (tv) (d), of the Court-fees Act and s. 8 of the Suite Valuation Act still 
applied. He further contended that art. 17 (v) of scheduld II to the Court-fees Act 
would apply where the suit was merely to set aside a decree or an award and not 
where the suit was not only to set aside a decree but also for consequential relief, as 
in this case, as held in Lakhomal Deepchand v. Deepchond Tolaram.: The lower Court 
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has negatived both these contentions and held that it has jurisdiction to try the suit. 

With regard to the latter argument, Mr. Chitale has contended that the prayer for 
an injunction was not a prayer for a consequential relief but one for a relief in addi- 
tion to the prayer that the decrees be set aside, and that in case his client’s main prayer 
was granted by the Court, the prayer for an 4nfunction might even become superflu- 
ous. He has relied on Rackappa’Subrao Jadhav v. Shidappa Venkatrao Jadhav: in 
support of this argument. There the prayers in the plaint were for a declaration and 
for a permanent injunction against the defendant, but when the plaint was examined 
it was apparent that as to the whole of thd property except the house in suit no conse- 
quential relief could have been prayed, and it was held that even as to the house the 
injunction prayed was demurrable in the sense that no cause of action was disclosed 
which could have supported this relief. Mr. Chitale has similarly argued that in the 
Present case, if his client's mhàin prayer was granted by the Court, there was no neces- 
sity for asking for an injunction against the defendant, and that at best the prayer 
for an injunction should be regarded as a prayer for an additional and not conse- 
quential relief. There seems to be considerable force in thia argument. 

It appears to me, however, that whatever the character of the court-fee payable 
under art. 17 (v) of the Second Schedule to the Court-fees Act might have been in 
the said schedule as originally framed, it cannot now, as it stands under the amend- 
ments, be properly described ag a fixed fee, though the said article appears in a sche- 
dul@ which id headed by the words “Fixed Fees” as distinguished from Schedule I 
which is headed “Ad Valorem Fees.” Clause (v) of art. 17 in schedule II pres- 
cribes that when the amount or value of the property involved does not exceéd five 
heandred rupees the proper fee is Rs. 10, and that when the said amount or value 
exceeds Rs. 500, the fee is Ra. 15. Jt is difficult to see how this description differs in 
principle from that “ Table of rate of ad valorem Tees leviable on the institution of 
suits” under schedule I, for instance :— 


When the amount or value 
of the subject matter But does not exceed. Proper Fee. 


1,000 1,100 3 

It seems to me clear that the description “ Fixed Fees” at the top of Schedule II hag 
now, since the amendments, become a misdescription as far as articles like arts. Nos. 
12, 17 (4), (#) and (v) and 18 (b) and (c) are concerned. The only differences in 
the description of such items and that of those shown in Schedule I appear to be that 
the fees in Schedule I are based onthe amount or galue of the subject-matter, while 
in Schedule II they are based on the amount or value of “ the property involved,” and 
that in the Second Schedule the said amounts or values are shown under only two 
heads and not under a large number of heads as in Schedule I. Mr. Chitale has con- 
tended that some importance ought'to be attached to the fact that the article in ques- 
tion appears in a Schedule which is headed “ Fixed Fees,” and he points out that in 
Lakhomal Deepchand v. \Deepchand Tolarem (supra), it wag taken for granted that 
cl. (9) of art. 17 in Schedule II introduced by the Amending Act merely “ provided 
a fixed fee in a suit to set aside a decree.” He has also referred to In re Ramanathan 
Chettiar,? where a single Judge dealt with article 1 (d) (i) of Schedule IT of the Mad- 
ras Court-fees (Amendment) Act which ran thus : 

“When presented to a High Court under a 115, Civil Procedure Code, 1908, for revision 
of an order: (s) when the value of the suit or proceeding to which the order relates does 
not exceed Ra, 1,000 ....Re. 5; (b) when the value of the suit or proceeding exceeds Rs. 
1,000.... Bala”  , 

‘The learned Judge observed, with reference to the above provision : “ The intention 

1 (1918) L. R. 46 I. A. 24, e 2 [1942] A. I. R Mad. 390. 

s.c. 21 Bom. L, R. 489. 
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of the Legislature was to provide a fixed Court-fee for all revision petitions filed 
against the orders of the subordinate Courts.” In Krishna Mohan Sinka v. Raghu- 
nandan Pandey, Mullick J. pointed out, at p. 357, that it was the duty of the 
Cout to see, on a plamt or a memorandum of ‘appeal being filed, whether the proper 
fee is a fixed fee under Schedule II oray ad valorem fee,under Schedule I, and he then 
obeerved (p. 357) : 

“No question of valuation arises if the fee is a fied fee; but if an ad valorem fee is levi- 
able then the Court will proceed to value the subject-matter or the subject-matter in dis- 
So o sat a a a a a ae 
s. 7 and 8 of the Act.” 

With regard to the last case it does not appear that their Lordships had to deal 
with any enactment like the amended art. 17 in Schedule II to the Court-fees Act. 
There is no doubt that, as originally framed, Schedule II,dealt only with fixed fees in 
the sense that fixed amounts of fees were provided for plaints, memoranda of appeals 
or applicatiohs of specified descriptions, there being a certain difference in the amounts 
of fees prescribed with reference to the Courts in which such plaints or memoranda or 
applications were filed. The Bombay Legislature, however, has amended certain 
articles in Schedule II in such a manner that while paying the proper fees payable, 
the Court or the party in question has necessarily to look at the “amount or value 
of the property involved.” In my judgment the kind of difference that seems to 
exist between the description of art. 17, cl. (v)' in Schedule II and the items in,the 
table of rates of ad valorem fees under Schedule I is not such as will alter the fact that 
the fees prescribed in art. 17, cL (v) of Schedule II are of the nature of ad 
valorem fees. The expression “fixed fee” is not a term of art, so that wherever a 
certain fee ig-described by the Legislature as a fixed fee, it has necessarily to be taken 
as such. The expression “ad valorem” has been thus defined in Websters“ New 
International Dictionary of the English Language” : “Lit, according to the value; 
used to designate a-duty or charge laid upon goods at a certain rate per cent upon their 
value as stated in their invoice, in opposition to specific sum upon a given quantity 
or number.” It seems to me that under.that definition the fee prescribed under art. 
17, cl. (v) of the Second Schedule must be held to be an ad selorem fee, Le a fee 
depending on the amount or value of the property involved. That being s0, 8. 8 of 
the Suits Valuation Act will apply, with the result that the suit should be tried by 
a Second Class Subordinate Judge’s Court and not by. the Court of the First Class 
Subordinate Judge. The rule will, therefore, be made absolute, and the order of 
the lower Court set aside, ang it is directed that the plaint be returned to the plaintiff 
for being presented to the proper Court. Partie§ to bear their own costs so far in- 
gurred in both the Courts. . 


Before Mr. Justice Divatia and Mr. Justice Sen. 
VIRCHAND KAPURCHAND v. MARUALAPPA." 


Indian Limitation Act (IX of 1908), Sec. 15—Exclusion of time—Computation of period of 
limitation—Stay of executhom of whole decree-—Stay, against portion of property nol 
enough, 

The provisions of 15 of the Indian Limitation Act, 1908, as to exclusion of time 
during which proceedings are suspended, apply only “where the execution of a decree is 
stayed as a whole. The section doef not apply where the execution of a decree is stayed 
as regards a portion of the property and the decree holder is at liberty to execute his 
decree against the remainder of the property. 

Kundo Mal v. Firm Doulat*Ram,? followed, 


1 (1924) I. L. R. 4 Pat. 336, F.B. B. C. Patil, First Class Subordinate Judge 
*Decided, November 19, 1943, First Ap- at PORRA) in Darkhast No. 333 of 1939. 
peal No. 372 of 1941, from the decision of» A. I. R. Lah. 75. 
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e . 
Raghunandan Pershad v. Bhugoo Lal,1 Bai Ujam v. Bai Ruxmani,? Ghulom Nask-ud- 
din v. Hardeo Prasad? and Gurudeo Narayan Sinka v. Amrit Narayan Sinha,‘ distin- 
. I 1 b 


THE facts are sufficiently stated in the judgment. 

Rade ae 

N. M. Hungund, for Nos. 2 and 8, 

SEN J. The appellant is a decree-holder who is seeking to execute a decree obtained 
by him on July 19, 1921, in Suit No, 236 of 1921 in the Court of the First Class 
Subordinate Judge, Bijapur, poaing defendants Nos. 1 and 2. It was a decree for 
money and was passed in terms of an award. It made the decretal amount payable 
by instalments and directed that in default of payment of two instalments the whole 
amount should become recoverable at once. Two defaults in the payment of instal- 
ments were committed so that the whole amount became payable on May 1, 1923.° 
Thereafter five darkhasts have been filed, the fresent one being the fifth, darkhast No. 
333 of 1939 filed on May 29, 1939. The previous darkhasts were as under : 

Darkhast No. 106 of 1924 filed on March 10, 1924, and disposed of on June 26, 
1928 ; 

Darkhast No. 375 of 1929 filed on August 7, 1929, and disposed of on June 26, 
1931 ; 

Darkhast No. 753 of 1931 filed on November 26, 1931, and disposed ‘of on April 
10, $934 ; and 

Darkhast No. 490 of 1934 filed on July 11, 1934, and disposed of on Jan. 19, 1939. 

When the present darkhast was filed the question arose whether it was time-barred 
under s. 48 of the Civil Procedure Code, limitation having begun to run from May 1, 
1923. The decree-holder submitted a statement puyporting to show that he was 
entitled to exclude certain periods. Those periods ba classified under four heads, two 
of which have now been relied on by the learned advocate for the appellant. The 
first comprises a period of about two and a half years, being the aggregate of the 
periods during which the first darkhast was wholly or partially stayed by the Mudde- 
bihal Court and the Court of the Joifit Subordinate Judge at Bijapur. It’ is con- 
tended that these periods must be excluded when calculating the period of limitation 
under s. 15 of the Indian Limitation Act, 1908, the provisions of which would apply, 
as held in Ramgopal Bhutada v. Sidram Aunayya.© The second item is another 
period of about two years during which the fourth darkhast No. 490 of 1934, was 
pending before the Collector. It is contended that under sub-paragraphs (1) and (3) 
of para. 11 of Sch. III of the Civil Procedure Code this ptriod also must be excluded, 
The learned trial Judge has held against the decree-holder on both these points. 
The darkhast was filed on May 29, 1939, and as the period of twelve years from 
May 1, 1923, was over on April 30, 1935, the decree-holden has to show that an aggre- 
gate period of four years and one month should be excluded from calculation. If, 
therefore, he succeeds in proving that he is entitled to two and a half yeara under one 
head and to two years under another head of his statement, exhibit 38, the present 
darkhast will be within time, Iņ Ramgopal ‘Bhutada ve Sidram Aumsyya it was held 
that the provisions of a. 48 of the Code are controlled by s. 15 of the Act, which 
provides that in computing the period of limitation prescribed for any suit or appli- 
cation for the execution of a decree, the institutjon or execution of which has been 
stayed by injunction or order, the time of the continuance of the injunction or order 
shall be excluded. During the pendency of the darkhast No. 106 of 1924 there was 
an order of the Muddebihal Court made in civil suit No, 88 of 1925 staying execu- 
tion, the order being pated on March 23, 1925, and finally withdrawn on March 19, 


1 (1889) L L. R. 17 CaL 268. 3 (1912) L L. R. 34 AIL 486. 
2 (1913) I. L. R. 38 Bom. 153, 4 TE L. R. 33 Cal. 689. 
S c. 15 Bom. L. R. 936. ° 5 (1942) 45 Bom. L. R. 234. 
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1926. Again, during the pendency of the same darkhast there was an order of the 
Bijapur Court in civil suit No. 227 of 1925 staying execution to the extent of four- 
fifths of the property. That order appears to have been made at the instance of the 
‘sons of the first judgment-debtor. Again, during the pendency of the same darkhast 
there waa an order made in civil sui? Mo, 423 of 1926estaying execution to the extent 
of three-fifths of the property. That suit was also brought by certain song of the first 
judgment-debtor. The period of the stay under the order in civil suit No. 227 of 1925 
was from March 22, 1925, to December 5, 1926, ie. a period of one year, eight 
months and twelve days, and the period of the stgy unger the last order above men- 
tioned was from March 15, 1927, to January 31, 1928, a period of ten months and 
sixteen days, It is, however, contended on behalf of the respondents that of the three 
orders of stay the last two stayed not the whole of the pending execution but stayed 
“it only toa limited extent, viz. to the extent of four-fifths of the property in one case 
. and three-fifths of the property in the 8ther, and that, therefore, it could not be said 
that in these cases the execution was stayed, that is, wholly stayed, which is what is 
meant by the expresaion “ execution of which has been stayed by injunction or order” 
in 8, 15 of the Indian Limitation Act. 

Mr. Madbhavi on behalf of the appellant contended that it was enough that exe- 
cution was stayed with regard to a major part of the property affected, and he has 
relied on Bai Ujam v. Bai Ruxmani, Ghulam jNasir-ud-din v. Hardeo Prasad? and 
Gurudeo Narayan Sinka v. Amrit Narayan Sinka? as supporting his argument. “The 
first was a case in which on an application to execute a decree having been made 
against the defendant and her surety, the Court, on November 30, 1908, beld that 
the surety was liable only for costa and therefore, directed the’ execution to proceed 
as to a part of the decree. The surety appealed, and pending the appeal, the execu- 
tion of the decree was stayed frdm January 9 to February 18, 1909. Thereafter the 
decree-holder again applied to execute the decree. The lower Court held that the 
second application was barred by limitation, haying been made more than three years 
after the date of the first application, „It was held that the second application was 
- Within time, for the applicant was entitled to exclude the period during which the 
execution of the decree had been stayed in computing the period of limitation for the 
second application. In the judgment there is an observation made by Shah J. with 
reference to the view taken by the lower appellate Court that the order of the Court 
of first instance made on November 30, 1908, directing execution to proceed as to a 
part of the decree related only to the recovery of costs and that deduction of time 
ought not to be made. Mr. Justice Shah obeefved that it was perfectly immaterial 
for the purposes of the point under consideration as to whether the order of Novem- 
ber 30, 1908, related only to a part of the decree, and that if the period during which 
the execution of the decree had been stayed was excluded, the application was clearly 
within time. On reference to the facts of this case it seems to be clear that what was 
stayed from January 9 to February 18, 1909, was the execution of the whole decrée 
and not any part of the decree. The order of November 30, 1908, no doubt related 
only to the recdvery of coste® but ‘that did not alter the fact that the execution of 
the whole decree was stayed on the surety having appealed. It seems to us, therefore, 
_ that the observation of Shah J. referred to above is not one which supports Mr. Mad- 
bhavi’s contention in the present case. 

Mr. Madbhavi has next relied on Ghulam Nasir-ud-din v. Hardeo Prasad. There 
in execution of a decree certain property waa attached by the decree-holder. An ob- 
jection having been taken to the attachment, * was disallowed. This was followed 
by a declaratory suit against the decree-holder, and an injunction was gratited whereby 
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ihe sale of the property was stayed. The suit terminated in June, 1907, but the injunc- 
tion lasted until January, 1909. The next application for execution being made in 
April, 1910, it was held that it was within time and that it was not relevant that the 
decree-holder might possibly have obtained execution of the decree against other pro- 
perties of his judgment-debtor, ie. those whieh’ were not the subject-matter of the 
injunction whereby the sale of the* attached property had been stayed. The ratio of 
~ this case was that a decree-holder is not bound to search out and proceed against all 
the property of which his judgment-debtor would stand pogseased: as there was a 
stay with regard to the property against which the decree-holder wanted to proceed, 
the benefit of auch stay must go to the decree-holder. That principle, it seems to us, 
does not apply to the facts of the present case where the decree-holder wanted to 
proceed against certain property and execution was stayed with regard to four-fifths 
or three-fifths of the same pfopertys and there was no question of his searching out” 
and proceeding against any other property. ° 

The third case, relied on by Mr. Madbhavi, was Gurudeo Narayan Sinha v. Amrit 
Narayan Sinka, That was a case in which. the holder of a mortgage decree having 
applied for sale of the mortgaged property, the judgment-debtor’s son, claiming a 
portion of the property, filed a suit and obtained an injunction for stay of the sale, of 
the share claimed. Thereafter, excluding the aon’s share the property was put up 
for sale, but there being no bid, the darkhast was dismissed. On the withdrawal 
of fhe suit by the judgment-debtor’a son the decree-holder renewed his application 
for sale of the entire property. When the ‘judgment-debtor objected that as regards 
a three-fourths share in the property, which had previously been put up for sate, the 
application was barred by limitation, it was held that the last application of the 
decree-holder must be treated as a çontinuation of bis former application and that 
the execution was not, therefore, barred by limifation. There the decree-holder 
did make a real effort to sell the three-fourths share of the property which was not ` 
affected by’the slay order, but the circumstances were such that. nobody could be 
expected to buy the said property ; and their Lordships observed (p. 692) : 

“ Thus although the injunction operated” prima facie only to postpone the sale of a 1|4th 
ghare, it was effectual in preventing.the decree-holder from selling the remaining share of the 
property and he was compelled to wait until the bar was removed before renewing the appli- 
cation, which had been virtually suspended in the meantime.” 

Mr. Madbhavi has relied on these remarks and contended that in the present case 
also the stay as regards a fraction of the property sought to be sold virtually operated 
as a stay with regard to the whole ptoperty. We doot think, in the absence of any 
evidence, that that is the only conclusion which is warranted by the circumstances of 
this case. There is nothing to show that the decree,holder could not have proceeded 
against the fractional share in the property which was not affected by the stay order, 
and we are unable to hold that considerations similar to those which applied in Guru- 
deo Narayan Sinha v. Amrit Narayan Sinha would apply to the facts of the 
present case, . 

_ In the notes under s, 15 of the Indian Limitation Aft by Chitaley, 2nd Ed., under 
the beading “Partial Stay of Execution”, it is stated that the section contemplates 
an absolute stay of execution which renders the decree-holder incapable of taking out 
any execution of the decree, and it is pointed out, e.g. that a stay of execution in one 
particular mode is not the stay of execution within the meaning of the section if it 
is -open to the decree-holder to execute his decree in any other mode, and that an 
injunction rpstraining a,decree-holder Trom executing the decree for the principal does 
not necessarily debar him from realising the interest, There is, however, a reference 
to some casea where it seems to have been held that a stay of execution of a part of 
the decree or as against a particular properfy will nevertheless save limitation for the 
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execution of the decree as a whole (Bai Ujam v. Bai Ruxmani, Nachiappa Chetiy v. 
Maung Pe and Govindnath Choudhuri v. Basiruddin Monda’) and it is remarked 
that in view of the decision of thé Privy Council in Kirtyanand Singh v. Prithi Chand 
Lal Chaudhury’ those decisions are not good law. The point relating to s. 15 that 
arose in the Privy Council case appefre to have ari®n from an order passed by a 
Court executing a decree to the effect that the detree-holders were to wait for some 
time for payment. (That order was subsequently set aside having been in operation 
for about seven months. The appellants’ contention was that the provision ‘of s. 15° 
of the Indian Limitation Act applied with respest to hat period of seven months. 
That contention appears to have been conceded by the High Court, but their Lordships 
of the Privy Council: held that the order that the appellants were to wait could not 
„be in any sense “a stay of the execution by injunction or order,” It seems to us that 
the facts of that case can offer no guidapce in the present case. 

Mr. Hungund on behalf of the respondents has relied on Kundo Mal v. Firm 
Daulat Ramt and Ragkunandun Pershad v. Bhugoo Lall.5 In the Lahore case it 
_ was held that if execution is not completely and absolutely stayed, s. 15 does not 
come into play. That was a case where the sale of a particular house attached in 
execution was stayed, and it was held that it was open to the decree-holder to have 
other properties of the judgment-debtors attached and also to take action for their 
arrest, and that hence the decree-holder could not claim the benefit of s 15, Their 
Lordships relied on several cases including Chanbasappa v. Holibasappa*® as support- 
ing their view. In that case Macleod C. J, observed that s. 15 only applies to an 
absolůte stay, and not to such a limited stay as would be ordered by the notice under 
O. XXI, r. 53(1) (b). The facts’in that case were not similar to those in our present 
case, but the Lahore High Court was no doubt tight in relying on the dictum referred 
to as supporting the view that it took as to the operation of s. 15 of the Indian Limi- 
tation Act. In the present case, therefore, it seems to us that’ it was open to the 
decree-holder to apply for execution against the ahare of the first judgment-debtor 
which was one-fifth or of the two-fifths pf the property which was not affected by the 
last stay order, Raghunandan Pershad v. Bhugoo Lall, which is also relied on by 
Mr. Hungund, does not appear to us to be a case in point. There two persons having 
obtained a decree, certain property belonging to the judgment-debtor was attached 
whereupon a claim was made to the attached property by third parties and a two- 
thirds share therein was released by the Court executing the decree. Thereafter the 
decree-holders instituted a guit for a declaration that the entire property was liable 
to be sold under their decree, and obtained a decree accordingly. The decree, how- 
ever, was reversed by the first appellate Court which upheld the order releasing a two- 
thirds share of the property and that decree was affirmed by the High Court on 
appeal, ‘Thereafter the decree-holder applied for execution of the decree in respect 
of the remaining one-third share. An objection having been raised that the applica- 
tion was time-barred, it was held that the last application was not a continuation of 
the original darkhast application, and that the institution of the suit by the decree- 
holders and the subsequent apikal to the High Court were not stepe-in-aid of execution. 
It was remarked that the decree-holdera had throughout been free to prosecute their 
application for execution against the one-third share which had not been affected by 
the order releasing a two-thirds share. The questions that arose in that case, however, 
were whether the last application was a continuation of the first application in exe- 
cution and whether the institution by the decree-holders of their suit and the subse- 
quent proceedings should be regarded as steps‘in-aid of execution ; and it seems to 
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_ us, therefore, that this case cannot be regarded as an authority on the question now 


before us. 

With respect we hold that the decision in Kundo Mal v, Firm Daulat Ram was 
correct, and that if the principle of that decision is accepted, it would not be possible 
to exclude the periods affected by the stay ordefs in civil suit No. 227 of 1925 and civil 
guit No. 423 of 1926, ie, the decréetholder would not be entitled to exclude an aggre- 
gate period of over two years. That being so, it seems to us unnecessary to go into the 
merits regarding the period for which darkhast No. 490 of 1934 was pending before 
the Collector, because even if we were to decide on that point in favour of the appel- 
lant, the aggregate period which the appellant will be entitled to exclude would fall 
short of the period of four years and one month which must be excluded from calcu- 
lation before the present darkhast can be found to be in time. 

We must, therefore, hold that the’ decision of the lower Court was correct, and the 
appeal will be dismissed with costa. 


Before Mr. Justice Sen. 
JANKIRAM COMPANY v. CHUNILAL SHRIRAM.* 


Civil Procedure Code (Act V of 1908), O. XLVI, r. 1—Review—Appeal—Subsequent rejec- 
tion of appeal as time-barred—Review, whether competent. 

* Arn application fot review of a judgment presented after the filing of appeal ‘against 

that judgment is incompetent under O. XLVII, r. I, of the Civil Procedure Code, 

1908, even if the appeal is subsequently dismissed on the ground that it was presented 

e beyond the period of limitation, consequent upor» the rejection of an application for 

excuse of delay in filing the appeal. 

Remappd v. Bharma,) followed. 

Jangmam Co. (applicants) obtained a money decree against Chunilal (opponent) 
m the Dindigul Court, which. decree was transferred for execution to the Sholapur 
Court. 

The applicants first applied (No. 398 of £932): to execute the decree on February 
25, 1932. The application was dismissed on March 28, 1933. They next applied 
(No. 978 of 1933) on June 26, 1933, to execute the decree, but the application was 
dismissed on November 20, 1933. On August 17, 1936, the applicants applied (No. 
1632 of 1936) for the third time to execute the decree, but forgot to mention in their 
application that-they had applied in 1933 to execute the decree. The Court dismissed 
the application No. 1632 of 1936 as barred by limifatidn. On August 8, 1937, the 
applicants preferred an appeal against the dismissal of the application. As it was 
presented beyond time, there was an application made for excuse of delay. The Court 
did not excuse the delay and rejected the appeal on March 18, 1938. Meanwhile, 
on August 18, 1937, the applicants presented aft application for review of the order 
made on application No. 1632 of 1936. The Court, following 33 Bom. L. R. 378, 
rejected the application. The applicants applied to the TERYT in revision. 

M. G. Chitale, for the applicant. ° 

N. S. Deshpande, for heirs of opponent No. 10. 

SEN J. This is a revision application against an order of the First Class Subordin- 
ate Judge at Sholapur dismissing the petitioner’s application for a review of an order 
dismiseing darkhast No. 1632 of 1936 on the ground that it was barred by limitation. 
His case is that he mentioned in the said darkhast that™he had previously filed dar- 
khast No. 353 of 1932 and omitted tæ mention therein that he had also filed a second 


* Decided ‘November 2, 1943. Civil Re Application in Darkhast No. 1632 of 
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darkhast No. 978 of 1933, and'that owing to this omission the Court dismissed dar- 
khast No. 1632 of 1936 as being time-barred, having been filed more than three yeare 
after the decision in darkhast No. 353 of 1932. The application was opposed by the 
judgment-debtor on the ground that prior to the filing of the application for review 
the applicant had preferred an appeasl.eagainst the order made in darkhast No. 1632 
of 1936. Following the decision in Baling v. Devasthan Fund, Gondhale, the lower 
Court has dismissed the application with costa. 

The applicant filed an appeal against the decision of which be now wants a review 
on August 7, 1937. One of the grounds of appeal as stated in his memorandum of 
appeal was : 

“The lower Court failed to see that the endorsements on the decree showing that a pre- 
vious darkhast No. 978 of 1933 was filed and decided within three yeara before the present 
«darkhaat. ” a 7 
Thus the alleged “ mistake or error apparent on the face of the record” (O. XLVII, 
r. 1) on which the applicant now wants to rely was known to him at the time he 
preferred his appeal. The appeal having been preferred 154 days after the executing 
Court had dismissed darkbast No. 1632 of 1936, the appellant prayed by an appli- 
cation for excuse of the delay. This application was not granted, with the result 
that the Court made an order rejecting the appeal with costs on March 18, 1938. 
` The present application for review was filed on August 18, 1937, ie. only eleven 
days after the appeal had been filed. The lower Court has relied on Balling v. 
Devasthan Fund, Gondhale, in which it was held that when a party presents an 
application for review of a judgment after be had filed an appeal from the same, the 
review application is incompetent although the appeal may be subsequently withdrayn. 
There the petitioner, an unsuccessful plaintiff, had filed an appeal to the District 
Court and failed. He then prelerred a second dppeal to the High Court, and, while 
it was pending, filed in the District Court an application for review on the plea that 
he bad discovered fresh evidence. After making the said application he withdrew 
his second appeal. It was argued dn the basis of Pendu v. Devji3, Remappa Vv. 
‘Bharma® and Rem Prasad v. Asa Rarft* that the withdrawal was tantamount to a 
nonpreferring of the appeal and that, therefore, under O. XLVII, r. 1, the review 
was competent. Order XLVII, r. 1, so far as material, is to the effect that any per- 
son considering himself aggrieved by a decree or order from which an appeal is allow- 
ed but from which na appeal has been preferred, and who, from the discovery of new , 
and important matter or evidence which, after the exercise of due diligence, was not 
within his knowledge or cowid not be produced by him at the time when the decree 
was passed or order made, or on account of some mistake or error apparent on the 
face of the record, or for any other sufficient rtason, desires to obtain a review of the 
decree passed or order made agafnst him, may apply for a review of judgment to the 
Court which passed the decree.or made the order. In that case the fresh evidence 
had been discovered by the petitioner before he had filed the second appeal or the 
application for review. Madgavkar J. obeerved (p. 380) : 

“The question gf the jurisdictign of a Court depends on the state of facts when the appli- 
cation was made, not on what occurs subsequently. On fhe date when the present applica- 
tion for review was made, the appeal had not been withdrawn, and therefore both on the 
words of the section and on the decided cases the application for review waa not competent,” 

A line of decisions commencing with Nanabhai Vallabhdas v. Nathabhai Haribhai" 
and ending with Pandu v. Devji* had decided that where there had been an appeal 
there still might be a review of the judgment of the Court against whose decree the 
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appeal was preferred, provided the appeal to the higher Court was withdrawn. ` Nana- 
bhai v. Nathabhai was aedecision under Act VIII of 1859 of which s. 376 provided 
that any person considering himself aggrieved by ‘a decree of a Court of original 
jurisdiction from which no appeal shall have been preferred to a superior Court, or 
by a decree of.a District Coust in appeal from*which no special appeal shall have 
been admitted, by the Sadar Court, may under the circumstances there indicated apply 
for a review of judgment by the Court which passed the decree. The case concerned 
a decree of a District Court in appeal. It was held that the proper course was to 
permit the appellant to withdgaw hig appeal and thus regard it as never having been 
admitted ; and it was further directed that on the permiseion to withdraw the appeal 
being granted the’ order by which the appeal had been admitted should itself be can- 
celled. This case was followed in Narayan bin Sidoji v. Davudbhai valad Fatehbhai. 
At the date of the decision in Pandu w. Devji the procedure im force was under Act X ° 
«of 1877 of which s. 623 provided that any përson considering himself aggrieved by 
‘a decree or order from which no appeal was preferred might apply for a review of 
judgment.. In spite of the change of language from the earlier provision (a 376 of 
Act VIII of 1859) it was held that it was not going further than the decision in 
Nanabhai v. Natkabhai to say that by the same process the appeal which was with- 
‘drawn might be treated as having never peen preferred. Thus a fiction was created 
“that the appeal which was withdrawn must be treated for purposes of O. XLVII, 
r. 1,8 though no appeal had been preferred. 

In Balling v. Devasihan Fund, Gondhale, their Lordships found it impossible to 
carry this fiction further and to say that even if the appeal had been withdrawn on 
a date subsequent to the filing of the application for review the appeal should be 
treated as never having been preferred. That, according to Madgavkar J., would be 

“to countenance the violation of the express terme ef the order with which, in the 
piesent case, the petitioner could easily have complied,” for it meant holding that 
though the application was not competent on the date on which it was made, it be- 
came subeequently competent by reason of the withdrawal afterwards. In an earlier 
case, Remappa V. Bharma, the plaintiff having obtained a decree, the defendant had 
appealed ; but that appeal had been summarily dismissed. Subsequently, the de- 
fendant applied for a review of judgment on the ground of discovery of new and 
important evidence. Here; again, the Court was invited to go beyond the decision 
in Pandu y. Devji'and to hold. that even when an appeal is diamisaed no appeal had 
‘been preferred within the meaning of O. XLVII, r. 1. This the High Court refused 
to do, The judgment of Sir Lawrenge Jenkins suggests that he did not altogether 
approve of the line of reasoning that had been adopted in Pandu V. Devji. Though 
‘the learned Judges in Nartabkai’s case Hid seen no material difference in the subeti- 
tution of the word “ preferred ” for the earlier expreetion * ‘admitted ”, Sir Lawrence 
Jenking observed (p. 630) : 

“There is undoubtedly a considerable difference between the two phrases: an admission 
` of an appeal is an act of the Court, the preferring of an appeal is an act of the party.” 

In at least two cases, therefore, this Court has refused do extend theefiction adopted 
in Pandu v. Devfi of treating the withdrawal of an application as equivalent to its 
never having been preferred. Tq the present case Mr. | Chitale invites’ me to‘ 
extend the said fiction by treating the appeal dismissed on the ground of limitation 
as an appeal not preferred. He has further argued that when the intending appellant 
sought to prefer an appeal after the period of limitation therefor had expired, be had 
to make’an application in the first instance for excuse of the delay, and that if that 
application was not granted, it ought to be held that the intending appellant was not 
enabled to prefer his appeal at all; so that there could be no question of the pre- 


1 (1872) 9 B. H. Œ R. 238, 
R85. 
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ferrik of an appeal in such an event. Besides, he has pointed out that in Pandu v. 
Devji Sargent C. J. had observed (p. 288) -: . 
“The intention of the law seems merely to be to prevent a party, against whom judgment 
has been passed, from availing himself of two remedies at one and the same time, and 
applying for a review while his appeal ie pending. ” ‘ 
His contention is that the application for excuse ef the delay in preferring an appeal 
not having been granted, it cannot be said that the party applying for review was 
availing himself of two remedies at one and the same time. Lastly, he has relied on 
the dictum of Barlee J. in Balling v. Devasthan Fynd, Gondhale (p. 382) : “... whem 
there is no appeal on record he is entitled to the benefit of a fiction that none has- 
been preferred.” The argument is that where the application for the excuse of delay 
has not been granted it would be correct ito say that there is no appeal on record, so 
that in the present case the appeal not having been admitted to the file of the Court, 
there should be no bar under O. XLVII, r. 1. According to Mr. Chitale, before the 
appeal is admitted to the file it is only the memorandum of appeal that is presented. 
to the Court and it is strictly inaccurate to speak of the presentation of the memo-- 
randum of appeal as the preferring of an appeal. ` 

I am unable to accept these arguments. Order XLI, r. 1, abows how an appeal is 
to be preferred : 

(1) “Every appeal shall be preferred in the form of a memorandum signed by the appel 
lant or hig pleader and presented to the Court or to such officer as it appoints in this behalf. 
The memorandum shall be accompanied hy a copy of the decree appealed from and {unless 
the appellate Court dispenses therewith) of the judgment on which it is founded ” 

Tt ig undeniable that in this case all the steps prescribed by this rule had been taken. 
There cannot be any doubt, therefore, that within the meaning of this rule the appeal 
had been dily preferred. Under s. 3 of the Intan Limitation Act : . 

“ Subject ta the provisions contained in sections 4 to 25 (inclusive), every suit instituted, 
appeal preferred, and application made, after the period of limitation prescribed therefor by 
the first schedule shall be dismissed, although limitation has not been set up as a defence.” 
It seems to me that the order on the appeal.in this case must, therefore, be construed: 
as a dismissal, and if that be so, it will be difficult to distinguish this case from 
Remappa v. Bhorma in principle. It is not possible in my judgment to place dis 
miseal of an appeal under s. 3 of the Indian Limitation Act on the same footing as 
its withdrawal. Order XLVII gives a special privilege to an aggrieved litigant and 
must be strictly construed. Besides, where the plain terms of an enactment do not 
apply and the case law relied on ia also not applicable, it ia not competent to the 
Court to resort to what migh? appear to be the intention of the Legislature in order 
to interpret such terms. If it be permissible to speculate on the ground for the pro- ' 
vision under O. XLVII, r. 1, that one of the essential conditions must be that no ap- 
peal shall have been preferred, it seems to me that such ground is to be found in the 
fact that when after an appeal has been filed any new relevant matter is subsequently 
discovered, the aggrieved party can avail himself of the provisions of O. XLI, r. 27, 
90 that there would be no need for a review ; and if such matter be discovered after 
the appeal has been dismissed, that must be regafded as too late a stage. In this 
case the application for review was filed after the appeal had been filed at a time 
when it could not be predicted whether the application for the excuse of the delay 
would be granted or not. There “was, therefore, clearly no jurisdiction in the Court 
to entertain such an appligation. As remarked in Balling v. Devasthan Fund, Gond- 
hale (supra) the question of the jurisdiction of a Court depends on the state of facts 
when the application was made and not what occure subsequently. It was obviously 
impossible to argue, when the review application was filed, that the application for 
excuse of delay was such as could not be granted and that, therefore, no appeal had’ 
been preferred. It seems to me that for the purposes of O. XLVII, r. 1, no distinc— 
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tion can be drawn between the presenting of a memorandum of an appeal and the 
preferring of an appealit Beyond what has been decided in Pandu v. Devji (supra) 
q seeme Waite taa the priocinle hat where an opel han Deen: preferred there should 
be no review should not be whittled down or qualified in any way. 

The application, therefore, fails and the nfle’ will be discharged with costs. Op- 
ponent No. 1 being dead his name should be struck off. 


Before Mr. Justice N. J. Wadia and Mr. Justice Weston. 
RAGHUNATH KESHS&V KHADILKAR v. POONA. MUNICIPALITY.* 
Certiorari, writ of--Higk Comrt's power to issue-—-Writ to issue within limits of Original 
Jurisdiction—Letters Patent, cl. 15—Appeal—Judgment—Order passed by single Judge 
of High Coxrt issuing weii—ilection inquiry—Assistant Judge—Peraona designata—* 
Bombay Municipal Boroughs Act (Bom. XVAII of 1925), Sec. 15. 

The High Court of Bombay has no jurisdiction to issue writs of certiorari with regard 
to the decisions of tribunala outside the area of tts Original Jurisdiction, namely the town 
and island of Bombay. 

Ryots of Garabandko v, Zemindar of Parlakimedi, 1 followed. 

An order pesed ym angle Judge of tha Pizh Cori naint a ert G bo 
an Assistant Judge in the matter of an application heard by him as a persona designata 
under s 15 of the Bombay Municipal Boroughs Act, 1925, amounts to a judgment 
within the meaning of cl. 15 of the Letters Patent. 

- The Justices of the Peace for Calcutta v. The Oriental Gas Company, Hadjes Ismail 
Hadjee Hubbeeb y. Hadjee Mahomed Had}ee Joosub*, and Miya Mahomed V. Zerabit, 
referred to. 

: ‘An appeal lies under cl. 15 against such an order which is pessed not under revisional 
jurisdiction but under original juriediction exercisephle not merety over subordinate 
Courts but over other tribunals also. 

Emberumanar Jeer Swamigal v. H. R. E. Board, Madras,® followed. 


THIS was an application made under s. 15 of the Bombay Municipal Boroughs 
Act, 1925, to have the election of Ganpat Nelavade declared: invalid and for a de- 
claration that Raghunath (applicant) was a successful candidate at the triennial 
election held by the Poona City Municipality (opponent No. 1) on February 2, 
1942. The application was beard by the Assistant Judge of Poona, who ordered “ that 
the marked copies of electoral roll shall be inspected to verify if votes were recorded 
in the names of voters mentioned in the application.” 

The Municipality applied to the High Court for the issue of a writ of certiorari to 
the District Court of Poona and to set aside the ordef under the revision jurisdiction 
of the High Court under s. 115 of the Civil Procedure Code or under the general 
powers of superintendence of the High Court. The application was heard by Macklin 
J., who came to tha conclusion that the Assistant Judge had acted without furiadiction 
and set aside the order passed by him. The applicant appealed under the Letters 
Patent. 

R. A. Jahagirder, with R. N. Bhalerao, for Raghunath Keshav. è 

A. G. Desai, and P. B. Gajendragadkar, for the Municipality. 

S. G. Patwardhan, for Ganpat Nalavade. 

N. J. Wapia J. These are two Letters Patent appeals against a judgment of Mr. 
Justice Macklin. Tbe appellant before us had måde a petition to the Court of the 
District Judge of Poona under s. 15 of the Bombay Municipal Boroughs Act, 1925, 

*Decided, December 16, 1948. Letters tion No. 40 of 1942, 

Patent Appeale Not. 15 and 16 of 1943, from 1 [1943] A. I. R P. C. 164. 
the decision of Macklin J., in Civil Revision 3 ES iS Bee E R oi 
Applications Nos. 363 and 398 of 1942, 3 (1874) 13 Beng. L. R. 91, 


against the decision of M. S. Patil, Assistant 4 (1909) 11 Bom. L. R. 241, 
Judge at Poona, in Miscellaneous Applica- 5 [1939] Mad. 904. 
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in connection with the triennial elections of the Poona City Municipality which were 
held on February 23, 1942. The appellant was one of thé candidates. The appli- 
cation was made against the Poona City Municipality and the three other candidates 
who had stood for eleation from ward No. 15 and who were declared elected. The 
petitioner alleged that the electoral roll prepared by the first opponent, the Munici- 
pality, contained names of persons who were dead and who were not available in 
Poona on the date of the election and that there were also other defectd in the electoral 
roll which facilitated persomation and other malpractices. He also made certain alle- 
gations against some of the opponents. The app¥catior was transferred to the Extra 
Assistant Judge for disposal. 

The learned Assistant Judge heard the application and after some evidence had 
been led he made an order that the marked ' copies of the electoral roll should be 
inspected to verify if votes had been secorded In the names of voters mentioned in 
the application. He directed his bench clerk to inspect the ‘copies and submit a re- 
port, the parties or their pleaders being allowed to remain present at the time of the 
inspection. Against this order two applications, Noe. 363 and 398 of 1942, were filed, 
one by the Municipality, the first opponent, and the other by Mr. G. M. Nalavade 
who had been opponent No. 4 in the original application. It was contended in both 
the applications that the learned Assistant Judge had acted without jurisdiction in 
ordering the inspection of the marked copies of the electoral roll and that r. 45 of 
the Election Rules of the Municipality had been wrongly construed. The applfcants 
prayed that a writ of certiorari should be issued and the record and proceedings called 
for or the order made by the Agsistant Judge set aside under the revisional powers 
of the High Court under s. 115 of the Code of Civil Procedure, or under the gentral 
powers of superintendence and” vision vested m the High Court. Both applications 
were heard together by Mr. Justice Macklin, who held that under r. 45 of the Poona 
City Municipal Election Rules the marked copies of the voters’ lists could only be 
produced, opened and inspected under the orders of “a competent Court”, that a 
District Judge or Assistant Judge hearing an,application made under s. 15 of the Act 
was a persona designata and not a Court, and therefore the Assistant Judge who 
heard the petitioner's application acted without jurisdiction in ordering the inspection 
of the marked copies of the electoral roll. He therefore set aside the order Against 
this decision the petitioner has filed appeals under the Letters Patent. 

A preliminary objection has been taken by Mr. A. G. Desai on behalf of the first. 
opponent, the Municipality, that no appeal ligs under cl. 15 of the Letters Patent 
against the decision of Mr. Justice Macklin. The relevant portion of cl. 15 provides 
that an appeal shall lie to the High Court from the judgment of a single Judge of 
the High Court (not being a jiidgment passed in the exercise of appellate jurisdiction 
in respect of a decree or order made in the exercise of appellate jurisdiction by a 
Court subject to the superintendence of the High Court, and not being an order made 
in the exercise of reyisional jurisdiction, and not being a sentence or order passed 
or made in thæexercise of the power of superintendence under the provisions of e. 107 
of the Government of India Act, or in the exercise of criminal jurisdiction). Mr. 
Justice Macklin’s judgment was not given in the exercise of appellate jurisdiction, or 
in the exercise of the power of superintendence uhder s. 107 of the Government of 
India Act, or in the exercise of criffinal jurisdiction. Mr. Desai’s contention however 
is that it was given in the, exercise of revisional jurisdiction and therefore no appeal 
can lie under the Letters Patent. The question therefore is whether the judgment of 
Mr. Justice Macklin was one given in the exercise of reviajpnal jurisdigtion. 

The contention of the applicant is that Mr. Justice Macklin acted in the matter 
not in the exercise of revisional jurisdigtion but in the exercise of the power vested 
in the High Court to issue a writ of certiorari, and that this latter power is not in 
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the nature of revisional jurisdiction. 

The writ of certiorari*is the process by which the King’s Bench Division, in the 
‘ exercise of its superintending power over inferior jurisdictions, requires the judges or 
officers of such jurisdictions to certify or send proceedings before them mto the King’s 
Bench Division, whether for tke purpose of efafnining into the legality of such pro- 
ceedings, or for giving fuller or mfore satisfactory effect to them than could be done 
by the Courts below (Short and Méellor’s Practice on the Crown Side, p. 69). 
When the Supreme Court of Judicature was established in Bombay in 1823, cl. 5 of 
the Letters Patent provided e . 

“  . That the said Chief Justice and the said Puisne Justices shall, severally and respectively, 
be, and they are, all and every of them, hereby: appointed to be Justicea and Conservators 
of the Peace, and Coroners, within and throughout the Settlement of Bombey, and the Town 
and Island of Bombay, and the limits hereof, and the factories subordinate thereto and all’ 
the Territories which now are, or hereafter may be subject to, or dependent upon, the Govern- 
ment of Bombay aforesaid, and to have such Jurisdiction and Authority as our Justices of 
our Court of King’s Bench have and may lawfully exercise, within that part of Great Britain 
called England, as far as Circumstances will admit.” 

It is under this provision that the High Court derives the pdwer to issue writs of 
certiorari. Clause 55 of the Letters Patent empowered and authorized the Supreme 
Court of Judicature at Bombay to award and issue writs of Mandamus, Certiorari 
Progedendo, or error to the Courts subordinate to it As has been pomted out in a 
recent judgment of this Court, Muljee Sicka & Co. v. Municipal Commissioner, this 
clause was not intended to curtail the wider powers conferred upon the Supreme Court 
by, ql. 5 of the Letters Patent. The powers conferred by cl. 55 related only to Courts 
subordinate to the High Court, whereas the wider powers conferred by cl 5 apply 
not merely to Courts subordinate to the High Courts but also to any tribunals which 
perform any kind of judicial function. 

The power to issue writs of certiorari was conferred on the Supreme Court of 
Judicature when it was created in 1823 by cl. 5 of the Letters Patent. This power 
was reserved by s. 106 of tha Government of India Act, 1915, and by 8. 223 of the 
Government of India Act, 1935. The powers of revision and superintendence are 
provided for by another section of the Government of India Act, s. 224, corresponding 
to s. 107 of the Act of 1915, As has been pointed out in Muljee Sicka & Co. v. Mumi- 
cipal Commissioner, sub-cl. (2) of s 224, which provides that nothing in that section 
shall be construed as giving to a High Court any jurisdiction to question any judg- 
ment of any inferior Court which is not otherwise subject to appeal or revision, can- 
not curtail any of the wider powers possessed by the? High Court before the pasing 
of the Government of India Act of 1935. ‘The fact that the revisional powere of 
the High Court over subordinate Courts and the powtr to issue writs of certiorari are 
covered by different sections of the Act, suggesta that the two powers are different 
in origin and extent and supports the contention that the issuing of writs of certiorari 
is not done in the exercise of the revisional jurisdiction of the High Court. In Hale 
bury’s Laws of England, Vol. LX, p. 874, the powers to igsue writs of certiorari is stated 
to be part of the original jurisdicfion of the High Court of Justice. In Dinshaw Shroff 
v. Commissioner of Income-Tax, Ceniral,* in dealing with the question whether in 
view of s. 226 of the Government ‘of India Act the High Court was competent to issue 
a writ of certiorari to challenge the validity of ah income-tax assessment purporting 
to be made under the Indian Income-tax Act, 1922, the learned Chief Justice 
observed (p. 37) : 

“There is po doubt thay the issue of a wnt of certiorari is within the competence of thie 
Court in a proper case, and that euch issue is in the exercise of the original jurisdiction of 
this Court.” 

1 (1989) 41 Bom. L. R. 984. ° 2 (1942) 45 Bom. L. R. 31. 
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Both because of its origin and because of its extent the power to issue a writ of 
certiorari cannot therefore be regarded as part of the revisional jurisdiction of the High 
Court. Our attention has been drawn to the fact that Sir Dinshah Mulla refers to- 
“the power of the High Court to issue a writ of certiorari in his commentary on s, 115, 
but he does so merely in order to péittt out that the provisions of s. 115 are not ex- 
haustive, that there may be rare cases which do nôt fall under that section, and that 
Guia Cases COI De Cea Wit unie We power O eae WA OY crue) mb the 
High Court has mherited from the Supreme Court. 

Clause 15 of the Letters Pateat provides tliat 9è appeal chat tp ty Ge Pigh Court 
from an order of a single Judge made in the exercise of revisional jurisdiction or in 
the exercise of the power of superintendence conferred by s, 107 of the Government 
of India Act. The fact that orders made under s 107 are mentioned separately from 
“revisional orders shows that the words “ Revisiofial Jurisdiction” in that clause were 
intended to apply only to the revision%! powera conferred on the High Court by a. 
115 of the Code of Civil Procedure. They cannot therefore include the power of 
issuing writs of certiorari which is not derived from s. 115 and which is not a revision- 
al power at all, but original jurisdiction exercisable not merely over eubordinate Courts. 
but over other tribunals also. 

Although no case has arisen in this Coust of an appeal having been heard under 
the Letters Patent from an order of a single Judge issuing or refusing to issue a writ 
of certiorari, our attention has been drawn to ə case in the Madras High Couft in 
which an appeal was heard by a division bench from a judgment of a single Judge 
refusing to issue a writ of certiorari. Emberumanar Jeer Swamigal v. H. R. E. Hons, 
Madras À ° 

In our opinion Mr. Justice Macklin’s order was not made in the exercise of revi- 
sional jurisdiction, and an appefl against his order can therefore lie under cl 15 of 
the Letiers Patent. 

It was next contended ‘by Mr. Desai for the respondent Municipality that Mr. Justice 
Macklin’s order is not a judgment for the purposes of cl 15. The meaning to be 
attached to that word was considered by the ‘Calcutta High Court in the well known 
case of The Justices of the Peace for Calcutta v. The Oriental Gas Company.2 Couch 
C. J. held that the word “judgment” in cl. 15 means a decision which affects the 
merits of the question between the parties by determining some right or liability, and 
that the decision may be either final, or preliminary, or interlocutory. The same view 
was taken in a later decision of the Calcutta High Court in Hadjee Ismail Hadjee 
Hubbeeb v. Hadjee Mahomed Yedjee Joosub.* »This view was accepted by our High 
Court in Miya Mahomed v. Zorabi, in which Scott C. J. observed that for a consid- 
erable number of years the decision of the Calcutta High Court in the two cases re- 
ferred to above had been regarded as a leading decision to be followed on the question 
whether an order in any particular case was or was not a judgment within the mean- 
ing of cl. 15 of the Letters Patent. The same view haa been taken in several subee- 
quent decisions of thig Court. To contend, as Mr. Desai does, that Mr. Justice 
Macklin’s order#ia merely an erder refusing inspectiop of documents and is not there- 
fore a judgment is to look merely at the form of the order and not at ite substance 
and effect. The only way in which the plaintiff caa prove his allegations that votes 
had been cast in the names of perapna who were dead is by asking the Court to in- 
spect the marked voters’ list in which, under r. 26, the Polling Officer after satisfying 
himself as regards the identity of voters has to score out the voters’ names from the 
voters’ list. If the plaintiff is prevented from asking the Court to inspect the mark- 
ed voters’ list he would be prevented from proving the case i@ the only way in which 
it could be proved. The order of Mr. Justice Macklin is one which affects the merits 


1 [1939] Mad. 904. ® 3 (1874) 13 Beng. L. R. 91. 
2 (1872) 8 Beng. L. R. 433. 4 {7909} 11 Bom. L., R. AL 
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ofthe case between the parties, since it necessarily involvea the failure of the plaints 
suit. It is therefore a judgment for the purposes of cl. 15. 

After the arguments in this appeal had been beard on September 7, 1943, a judg- 
‘ment recently delivered by the Privy Council on May 10, 1943, im Ryots of 
Garabendho v. Zamindar of Parlakimedi* was peblished. The question of the power 
of the Madras High Court to issue writs of certiorari in matters arising outside the 
Presidency town was considered and it was held that that High Court had no juris- 
diction to issue a writ of certiorari in connection with a decision of the Board of 
Revenue at Madras affecting Jands gituate in the mofussil. 

As the question arising in the two appeals before us appeared to us to be fully cov- 
ered by this judgment of their Lordships, which was not before us when the appeals 
ad Deen Grit arien we Had ME appeals eee Comm ARDIT ayaa neti and pape 
heard the advocates on both aides. . . 

Dealing with the origin and nature of the wrt of certiorari their Lordships observed : 
“The ancient writ of certiorari in England is an original writ which may issue out of a 
superior Court requiring that the record of the proceedings in some cause or matter pending 
before an inferior Court should be transmitted info the superior Court to be there dealt with. 
This writ does not issue to correct purely executive acta, but, on the other hand, its applica- 
tion is not narrowly limited to inferior Courts in the strictest sense. Broadty speaking, it 
may be eid that-if the act done by the inferior body is a judicial act, as distinguished from 
being a ministerial act, cœrtiorari will lie.” (p. 165). 

Ther Lordships after a very exhaustive examination of the origin of the power of 
the Madras High Court to issue writs of certiorari, and after considering cL 8 of the 
Charter of December 26, 1800, establishing the Supreme Court at Madras, caine to., 
the conclusion that the power of that High Court to issue write of certiorati was con- 
fined to the Town of Madras. Clause 5 of the Letters Patent by which the Supreme 
Court of Judicature at Bombay was established is in exactly the same terms as cl. 8 of 
the Charter of 1800 by which the Supreme Court at Madras was established, and the 
decision of their Lordships that the power of the Madras High Court to issue writs 
of certiorari was limited to the Town of Madygas applies with equal force to this High 
Court. On this view this Court would have no jurisdiction to issue writs of certiorari 
with regard to the decisions of tribunals outside the area of its original jurisdiction, 
namely the Town and Island of Bombay. We must therefore hold that Mr. Justice 
Macklin could not act in exercise of the powers of certiorari with regard to the decision 
of the Assistant Judge in these two cases, and on this ground the appeals must succeed. 

The appeals are allowed and the orders made by Mr. Justice Macklin in the two 
revision applications set aside. Thé case is sent dewn to the Assistant Judge for 
disposal according to law. The appellant will get his costs from the opponents in this 
Court and before Mr. Justice Macklin. : a 





Before Sir Leonard Stone. Kt., Chief Justice, and Mr. Justice Divatia‘ 
LALLUBHAT MOTIRAM v. LAXMISHANKAR ‘AMBALAL." 


Copyright—Picture—Infringement of copyright, 

Whee a erta ule a GRE or lng ofa ality wie Ste astalSo 
embellizhes it with details borrowed from his own imagination, he' acquires a copyright 
-in the picture, Such copyright is infringed if Another pereon brings out a picture of 
- the image with the same variations and details. 

In a case like this there is no better way of detecting the piracy in an alleged infringing 
work thgn by making a careful exathination of it to see whether any of the deviations 


1 [148] A. L R. P. C. 164 deciaion of M. C. Kaveeshwar, District Judge 
* Decided, January 3, 1944. re asa oof Kaira at Nadiad, in Suit No. 5 of 1939. 
peals Nos. 416 and 418 of 1941, from the 
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or mistakes which artistic licence permits in the original have been reproduced into the 

‘alleged infringing copy. 

ON November 30, 1933, Laxmishankar (plamntff) published a picture called Shri 
Ranchhodraiji Diwali Shringar, Le. a picture of the image of Shri Ranchhodraiji as 
it was in the temple at Dakor clad¥im the vestmentseput on at the time of Divali ` 
The picture adopted as its base-work the mage of*the deity as it stood in the temple, 
mp ore crac dak Se aay ie a hee ceaale Pope ro ae 
plaintiff's imagination. The picture had a good sale. 

In 1934 Lallubhai (defendant No. 1) put on tha markgt a picture of Shri Ranchhod- 

raji called Shri Ranchhodraiji Shringar. The plaintiff sued him (No. 1 of 1935) for 
breach of his copyright. The suit terminated in a consent decree whereby defendant 
No. 1 was prohibited from selling his picture. 
* In 1939, defendant No. 1 employed the nameeof his ‘hiece’s husband Bhalashankar 
(defendant No. 2) and published the jficture of Shri Ranchhodraiji Sharad Purnima 
Shringar. The basis of the picture was taken from the actual image of the deity, 
but the picture copied the omissions and,the details added in the plaintiff's picture. 

On August 25, 1939, the plaintiff sued to restrain both the defendants by a perman- 
ent injunction from publishing and selling their picture and to require the defendants 
to surrender to him all copies of the picture in their poasession. 

The.trial Court held that defendant No. 1 had: got the pictire iauéd uding name 
of defendant No. 2, that he was bound by the decree in the 1935 suit, tha? the 
plaintiff had acquifed a copyright in hie picture, and that, all unsold copies of the 
picture complained of should be surrendered to the plaintiff. 

Defendants Nos. 1 and 2 preferred separate appeals to the High Court © ° 

C. K. Shak, and S. M. Vidyerthi, for defendant No. 1. 

B. G. Thakor, for defendant No. 2. 

I. I. Chundrigar, with K. T. Pathak, and D. V. Patel, for the plaintiff. 

STONE C. J. These are two appeals from the District Judge of Kaira. The action, 
which gives rise to them, concerns the qopyright in a picture drawn and coloured by 
the plaintiff in November, 1933, of Shri Ranchhodraiji’s Diwali Shringar. . 

In 1935 the plaintiff filed a suit against defendant No. 1 alleging the infringement 
of the plaintiffs copyright in the said picture by a picture of defendant No. 1. Some 
confusion has occurred in the Court below, the repercussions of which have followed 
this appeal, with regard to the numbering of the exhibits, there being in fact two 
exhibits No. 19. In order fo avoid any, further confusion I propose to refer to the 
plaintiff's picture made in November, 1933, as the’ “ 1933 picture,” and the first defend- 
ants picture as the “1935 picture.” and to the other picture with which this quit is 
concerned, as the “ 1939 pictures’ The original exhibits will be marked accordingly. 

The former suit was compromised, and by the consent decree a permanent injunc- 
tion was granted against defendant No. 1 restraining him, in effect, from imfringing 
the plaintiffs copyright. Thereafter, until 1939, nothing appears to have happened 
until defendant No.. 2 published a large number of lithograph prints of the pic- 
ture, which I wf refer to as the “1939 picture,” antl which has been sometimes re- 
ferred to as exhibit 21 and sometimes as exhibit 83. Of this picture it is said, not 
only that it infringes the plaintiffs copyright in te 1933 picture : but also, that, 
although it has been put forth in the name of defendant No. -2, as appears from 
‘the right-hand bottom corner of the lithograph prints, this device is.only a cloak .or 
. sham ‘and that in reality’ if is the work and publication of defendant No. 1; so 
that, o far as he is concerned, it is not only £ breach of the plaintiff's copyright in 
the 1933 picture ; but is also a violation of the injunction granted by “the consent 
decree in 1935. In that event both defendants would be liable to have an order made 
against them for an injunction and conseQuential relief, and in the case of defendant. 
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No. 1, be would also be liable for the consequence of his breach of the consent decree. 

In the Court below the learned Judge held that the 1939 picture was published in 
reality by defendant No. 1 in the name of defendant No. 2, and he held that 
the injunction in the 1935 consent decree wag operative against defendant No. 2. 
Somewhat surprisingly he found in answer toIsSue No. (5) that the 1939 picture was 
not a colourable imitation of the 1933 picture and that the 1939 picture could not 
be paseed off for the 1933 picture. This apparent inconsistency appears to have 
arisen from the fact that the learned Judge considered that the consent decree was a 
complete bar to defendant No. 1 dt any one in collusion with him or on his behalf 
publishing any picture of Shri Ranchhodraiji. Although the consent decree is drawn 
up in the most inartistic terms, it ig not capable, in our judgment, of bearing any such 
wide construction. 

The plaintiffs 1933 picture 18 of the idg] of Shri Ranchhodraiji of the Dakor 
Temple, and the idol is depicted in the dress regalia and ornaments of Diwali. The 
original of it is before us; it is a painting or coloured drawing and came into exist- 
ence in this way : I will quote from the phhintiff’s evidence given in crose-examina- 
tion which stands uncontroverted : 

“I bave drawn Ranchhodji’s picture, without the basis of any photo or picture of Ran- 
chhodyi. Sketch, plan and execution of myepicture are the result of my imagination. My 
picture is neither a model drawing, nor an object drawing, but a memory drawing. I drew 
the Said picture from the Ranchhodji’s image. I have taken no other basis. 

“It is net true that the form of the deity is exactly like that of idol, and not drawn 
from my imagination. The form of the Sinhasan (throne) ig not the same as in the temple. 
A.curtain is kept behind the idol in the temple. At the top of the silver throne there is a 
silver plate representing the sun in the temple It is not true that an embroidered figure 
of the sun is there on the back curtain At the top.” . ` 

And later in his crogs-examination he gays this: 

“ During the time I was drawing the picture I was daily seeing the idol of Ranchhedji in 
the temple. T took three or four days to draw. My idea was to make changes in the image. 
My picture had a good market from 1983 to 1938-37. My picture is not of real Ranchhodii. 
I registered my picture in the Old Custom House at Bombay, but afterwards I learnt, that 
there was no necessity for registration. I got the declaration of trade-mark of my picture 
in the office of the Sub-Registrar of Bombay. ” | 

Mr. B. G. Thakor in a very full and able argument took the point that there can be 
no copyright in a reproduction of the idol itself and its dresees and that the copyright 
in the idol invested in the regalia of the different festivals,’ is either in the idol itself or 
in its committee or trustees. That interesting submission does not fall for decision 
in this case ; because there is no evidence that the idol or its committee or trustees 
raised any such claim, and in fact the plaintiffs 1933 picture is protected by a decla- 
ration of trade-mark. Further, as appears from*the plaintiff's evidence which I have 
already quoted, the plaintiffs 1933 picture is no slavish copy of the idol adorned in 
Diwali Shringar, but is rather the plaintiff's conception of an jdea inspired by having 
seen the idol. We do not decide anything with regardeto this pointevhich may arise 
for decision in some other case. 

In our judgment, the plaintif€s 1933 picture is an original work containing skill 
and artistic merit ; it in no sense has that degree of precision which can be produced 
by photographic or other mechanical means. We have had the advantage of com- 
paring the 1933 picture with the photograph of the idokenlarged up to the approxi- 
mate size of the 1933 picture. There.is no doubt, when the two are compared, that 
the plaintif as membe% of his profession are wont to do, bas taken a full degree of 
artistic licence, so that there are numerous points of difference between the 1933 pic- 
ture and the idol itself as portrayed by the photograph, though admittedly the idol 
was then adorned for another festival. A striking example of this can be seen in the 
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exposed portions of the idol. Im the photograph the idol has no Bhamar (eye-brows) 
whereas in the 1933 picture long curved Bhamar are shown? 

In all cases of this nature there is no better way of detecting the piracy in an alleged 
infringing work than by making a examination of it to see whether any of the 
deviations and mistakes which artistit*licence permits" in the original have been re- 
produced into the alleged infringing copy. 

The second' defendant’s story is that he employed one Baldevdas to make a painting 
of the idol from a photograph, which he purchased in the bazaar and gave to Baldev- 
das and which has been produced in this Court. ® He sys that Baldevdas produced 
the 1939 picture and that this he sent to Mesers, M. A. Joshi with an order for re- 
production of 10,000 lithograph prints of it, many of which he has aince sold. There- 
«fore; so far as defendant No. 2 is concerned, the only question ig whether the litho- 
graph prints, which he has had made agd published infringed the plaintiff's copyright: 
in the 1933 picture. With the photograph, the 1933 picture and Baldevdas’ painting, 
which is the master copy from which the lithograph prints were made, before us a 
comparison can be made. 


Although the lithograph reproductions have been reduced in size, when the master 
copy of the 1939 picture is compared with the 1933, picture, it will be seen that the 
head and head-dress of the idol are almost Brecisely similar in every respect and that 
the one will fit over the other, so that the indentures of the outline coincide with 
striking precision. Another significant similarity is that whereas in the photograph 
the forehead of the idol is ornamented by an oval jewel, in the 1939 picture as in the 
1933 picture there is a Tillak of precisely similar size and propoftions on the foge- 
head of the idol. Further the Bhamar (eyebrows) which are in the 1933 picture are 
also in the 1939 picture : thoughe none appear iff the photograph. 

We entertain not the smallest doubt that Baldevdas or whoever painted the 1939 
picture copied substantially from a reproduction of the plaintiff's 1933 picture, to an 
extent which is an infringement of the plaintiff’s copyright. The second defendant is 
wholly unable to explain these similarittes, aad, in our judgment, the learned Judge 
in the Court below was wrong in holding that there was no infringement ; though on 
other grounds he made a decree against the second defendant. But the decree ig in 
the wrong form, and there will be substituted for it the decree which I will presently 
state, 

That leaves outstanding the position of defendant No. 2, who is a distant connec- 
tion by marriage of defendant No. 1, the allegatign against him being that he colluded 
with, or instigated, defendant No. 1 to infringe the plaintiff's copyright, and that this 
was a device of getting round the injunction in the consent decree of 1985. 

Mr. Chundrigar has marshalleti the facts and evidence against defendant No. 1 as 
follows : First, that although in Court, he did not go into the witness box ; secondly, 
that defendant No. 2 has neither the capacity nor the money to embark on this 
venture ; thirdly, that in several respects defendant No. 2’s story as to his dealings 
with the artist Baldevdas and.also with Messrs. M. A. Joshi are proved to be false ; 
and lastly, that there is some evidence that one, and possibly, two, of the lithograph 
printe were purchased in defendant No. 1’s shop. learned Judge in the Court 
below! ordered defendant No. 1, to pay the costs the action on the ground that 
these facts proved his guilt. Suspicifus they, no doubt, are, but the burden of proving 
that defendant No. 1 colluded, conspired or instigated the breach of the plaintiff's 
copyright is on the plaintiff. He could have discharged that burden by calling the 
representative ‘of Mesers. M. A. Joshi to show who really ced the yenture. In 
large measure Messre. M. A. Joshi were in mercy to the plaintiff, since they had print- 
ed and reproduced the offending work, apd could have been made defendants to this 
action. 7 F 
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In this Court defendant No. 1 has disclaimed all knowledge of and interest in 
the infringing work, and ħis counsel offers to give an undertaking not to sell or in any 
wise deal with the 1939 picture and the reproductions thereof, and he further offers 
an undertaking to deliver up any offending copies which may have come into his 
possession. ° ° 

In the result, the order which Wwe make is as follows: The order in the Court 
below will be set aside, and for it will be substituted the following decree: “It is 
ordered that defendant No. 2, his servants and agents, be perpetually restrained 
from publishing, printing, seŅing, delivering or otherwise disposing of, or causing or 
permitting to be published, printed, sold, delivered or otherwise disposed of, any 
copy or copies of the 1939 picture or any part thereof. And the plaintiff by his 
counsel disclaiming any intention of publishing the infringing work or the copies 
thereof, it is ordered that the’1939 picture and all copies thereof which remain unsold’ 
or are in the possesaion or power of defenddht No. 2 be delivered up by defendant 
No, 2 to the plaintif. And it is ordered that defendant No. 2 do pay the plaintiff's 
costs of this action and-of these appeals. . : 

Defendant No. 1 by his counsel undertaking not to publish, print, sell, deliver or 
otherwise dispose of, or cause or permit to be published, printed, sold, delivered or 
otherwise disposed of, any copy or copies of the 1939 picture or any part thereof, 
and to deliver up to the plaintiff the 1939 picture and all copies thereof which remain 
unsdid or are in the possession or power of defendant No. 1, no order is made against 
‘defendant No. 1 as to cosis or otherwise.” . 


Before Mr. Justice Lokur. 
RACHAPPA TOTAPPA v. MADIVALAWA RACHAPPA."“ 


Indian Limitation Act (IX of 1908), Secs. 6, 28—Adversa possession—Possession by sitanger 
of minor's property in assertion of hostile title—Wketker suck possession to be deemed 
on behalf of minor—Subsequent birth of co-parcener whether creates new starting point 
for Emitation. 

Where a person entering into possession of property belonging to a minor is under no 
duty to the minor, and enters into possession for his own benefit and in assertion of his 
title hostile to that of the minor, limitation begins to run from the date when he takes 
possession and his adverse possession against the minor commences from the date on 
which he takes possession. The minor, however, te See DAE i eet ain, ere 
years from the date of his attaining majority. e 

Fakirgowda vy. Dyamawa,' folfowed. 
Morgan v. Morgan! not followed. 

Sestovramaraju v. Subteraju,* and Vasudeo Atmaram Joski v. Eknath Balkrishna 
Thite,* referred to. 

Under 2:6 of the Indian Limitation Act, 1908, °the extended period of three years after 
majority can be claimed only by a person entitled to institute a suit at the time from 
which the period of limitation is to be reckoned. A pemon who was not in existence at 
the De not entien ta Oe er eno ee yana 

Ranodip Singk v. Parmashwar Perskad,® followed. 


Ong Totappa (defendant No\3) was the father of Rachappa (plaintiff No. 1), 


Andanappa (plaintiff No. 2), Gagappa (defendant No. 4) and Rudrappa (defendant 
No. 5). The plaintiffs were hig sona by his first wife and defendants No. 4 and 5 


* Decided, January 6, 1944. Second A 3a 35 Bom. L. R 418. 
No. 211 of 1942, from the decigion of Da G Z (1737) 1 Atk, 489. 
Kamerkar, ct Judgegat Bijapur, in 3 (1921) L L. R 45 Mad, 361. 
peal No. 69 of 1940, reversing the decree 4 (1910) L L. R. 35 Bom. 79, 
ed by D. G. Rajadh See ee s. c 12 Bom. L. R 96. 
at Muddebehal, in Suit No. 299 of 1 5 (19%) L. R 52 I. A ©, 

1 (1932) I. L. R. 57 Bom. 488, s.c. 27 Bom. L. R. 175. 
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were his sons by his second wife Nagawa (defendant No. 7). Defendant No. 3 was 
adopted into a different tamily and he had inherited comaiderable property in the 
family of his adoption. The property in suit was a portion of that ancestral property. 
In his natural family defendant No. 3 had a brother named Rachappa. On August 
17, 1916, defendant No. 3 made a Mitt of the suit property to one Basava who was 
to be married to Rachappa. At the date of the gtft plaintiff No. 2 was not in exist- 
ence. Plaintiff No. 1 wag tben a minor, be having been bom on April 4, 1915. 
Basava died in 1922 and the property passed ty ber husband Rachappa as her heir.” 
Rachappa, after his first wife's death, married Madivalgwa (defendant No. 1). After 
Rachappa’s death the property passed into the possession of defendant No. 1 and 
her son Ishwerappa (defendant No. 2). 

In 1931-32 a partition was effected between the plaintiffs on the one hand and 
” defendant No. § and his sons by defendant No. 7 of the other. Rachappa acted 
as formal guardian of the plaintiffs at“the partition. The plaintiffs filed the present 
suit against the defendants on August 2, 1938, for a partition and possession of their 
two-sixth share in the suit property which was not kept undivided when they 
separated from their father and step-brothers in 1931-32. The defendants inter alia 
contended that Basava and after her death Rachappa had become owners of the pro- 
perty by their adverse possession for more tban twelve years. The trial Court decreed 
‘the plaintiffs’ suit. 

On appeal the District Judge held inter ata that the possession of the property in 
the first instance by Basava and after her death by her husband Rachappa was adverse 
as adie the plaints and that it-bad ripened ibto-a tfe ater Me exbuy or twelve 
years. 

The plaintiffs appealed to tha High Court. 

B. Moropaenth, for the appellants. 

R. A. Jahagirdar, for the respondent. 


Loxur J. This appeal arises out of a suit filed by the plaintiffs for a partition and 
possession of their two-sixth share if a iland and a bouse which had been kept 
undivided when they separated from their father and step-brothers in the year 1931- 
32. Defendant No. 3 is the father of the plaintiffs and defendants Nos. 4 to 6, and 
defendant No. 7 is the wife of defendant No, 3. Defendant No. 3 was adopted into 
a different family and possessed considerable ancestral property including the property 
in suit He had a brother named Rachappa in his natural family, and prior to 
Rachappa’s marriage, defendant No. 3 made,a gift of the property in suit to 
Rachappa’s bride Basava by a registered: deed of gift dated August 17, 1916. Basava . 
was then a minor and on her behalf her father took possession of the property as her 
guardian. Basava died in 1922°and the property, devolved upon her husband Rach- 
appa as her heir. Rachappa is dead and the property is now in the paseession of his 
widow defendant No. 1 and his son defendant No. 2. When defendant No. 3 passed 
the deed of gift in favour of Basava in 1916, plaintiff No. 1 had been born. Ptaintiff 
No. 2 was born gn 1914, threegrears after the deed of gift was executed. The plaintiffs 
claim that as defendant No. 3 and plaintiff No. 1 were members of a joint Hindu 
ee ee ee 
property. The deed of gift passed by him in favdur of Basava being invalid, both 
the plaintiffs claim their share in if by ‘metes and bounds. Their claim was resisted 
. by defendants Nos. L and 2, who contended that the property belonged to defendant 
No. 3, that defendant No. 3 had a right to dispose of it by gift, that the gift was 
binding on the plaintiffs and that in any event Basava and agter her death Rachappa 
had become. owners of the property by their adverse possession for more than twelve 
years, The trial Court held that the prpperty in suit was the ancestral property in 
‘the hands of defendant No. 3, that he had no right to make a gift of it in favour of 
a e 
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deceased Basava, that the gift was not binding on the plaintiffs and thAt the plaintiffs’ _ 
claim was in time. The plaintiffs were, therefore, given a decree for ition and 
possession of their two-sixth share in the property in suit. Defendants Nos. 1 and 2 
appealed against that decree and the learned District Judge accepted the findings of 
the trial Court that the property in suit was aneeftral property in the hands of defend- 
ant, No. 3, that plaintiff No. 1 was born before the deed of gift was executed by him 
and that, therefore, the gift was invalid. But he found that Basava took possession 
of the property as its owner under the invalid deed of gift in 1916, that the possession 
continued with ber husband aftey her death, that the possession was adverse 
as against its rightful owners and that it had ripened into a title after the expiry of 
twelve years. Plaintiff No. 1 was born on April 4, 1915, and attained majority in 
April, 1933. He should have filed the suit within three years after attaining majority, 
but this suit was filed on Augtst 2, 1988. It was urged that plaintiff No. 2 had attain-+ 
ed majority less than three years before the®institution of the suit, but the learned 
District Judge held that he did not get a fresh cause of action, and as adverse posees- 
sion had commenced before his birth, he coujd not get any benefit from his minority. 
The suit was, therefore, held time barred and was dismissed with costs. 

It is not now disputed that the property in suit was the ancestral property of defend- 
ant No. 3 and at the date of the deed of gift it belonged jointly to him and his gon 
plaintiff No. 1 as members of a joint Hindu family. It follows, therefore, that defend- 
ant No. 3 had no power to make a gift of any portion of the ancestral property, and 
the deeg of gift which he executed in favour of Basava in 1916 was void. But the 
learned appellate Judge haa held that Besava took actual possession of the property 
usder the void deed of gift and remained in possession as its owner. That is a find- ` 
ing of fact which is supported by good evidence and is binding in second appeal. 
There is no doubt’ that the possession of Basava was wrongful as the deed of gift: 
under which she obtained possession was invalid in its inception. She continued in 
possession till her death and that possession devolved upon her husband Rachappa 
after her death. This continuous poseession for more than twelve years conferred 
upon them a title to the property under s.°28 of the Indian Limitation Act, 1908. 
But Mr. Moropanth argues that Rachappa was the-plaintiffe’ uncle and his possession 
must be deemed to have been on behalf of the plaintiffs on the principle laid down 
in Morgan v. Morgant In that case Lord Hardwicke observed (p. 489) : 

"Where any person, whether a father or a stranger, enters upon the estate of an infant. 
and continues the possession, this Court will consider such person entering as a guardian to 
the infant.” e 
This broad proposition of law is not applicable in all casem Various later English 
cases were considered in Sestaramaraju V. Subberaju,? and it was observed (p. 368) :-— 

“We do not think it can be stated as a general propoeition that there could be no adverse 
possession of property which belongs fo a Iunatic er minor during the continuance of the 
lunacy or minority of the owner. The question has in each case to be decided with reference 
to the anterior relationship between the person taking possession and the minor or lunatic, 
and to whether any circumstances exist which would entitle the Court to hold that the person 
who entered into possession did s® under circumstances wiffch would in l#w make him only 
am agent or bailiff of the minor or lunatic.” 

Both these cases and the cast in Vusudeo Atmaram Joshi v. Eknath Balkrishna 
Thite,? on which also Mr. Moropanth has relied, were considered in Fakirgowda v. 
Dyamawa,* and it was laid down (at p. 500) that a distinction must be drawn between 
ee ee ee oe ee eee ots 

stranger befween whom and the mindr there was no antecedent relationship. In the 


1 (1737) 1 Atk. 489, s. & 12 Bom. L. R. 956. 
2 (191) L L. R, 45 Mad. 361, o 4 (1992) L L R. 57 Bom. 488, 
3 (1910) L L. R.. 35 Bom. 79, 35 Bom. L. R. 418. 


Ca 
686 ` THE BOMBAY LAW REPORTER. [ VOL. XLVI, 
‘ 


present case when Basava took possession of the property in suit under the invalid 
deed of gift passed by defendant No. 3 in 1916 there was no relationship between 
her and plaintiff No. 1. Plaintiff Na. 2 was not even born at that time. It cannot 
by any stretch of imagination be said that Basava took possession as a trustee or 
guardian of the minor plaintiff No. &e On the other hand her possession was hostile 
to the minor as she claimed to have acquired a title to the property on the strength 
of the deed of gift passed by defendant No. 3. In cases where it is clear that the 
person entering into possession was under no duty to the minor, and entered into 
possession for her own benefit and in assertion of per title hostile to that of the minor, 
limitation would begin to run from the date when she took possession and her adverse 
possession against the minor commenced from the date on which she took poesession, 
hough hes minor wold Deven tied tonie va SEH tive ATE Moe LE, date Ot 
*his attaining majority. 

Mr. Moropanth says that Redam fosmention ‘tetas ae mene the tenor 
only, in 1931 when he acted as his guardian for the purpose of effecting a partition 
between the plaintiffs and their father and step-brothers. But before 1931 the adverse 
poseession which had commenced in 1916 had already ripened into a title and Rach- 
appa was then in possession of the property as its full owner under s. 28 of the Indian 
Limitation Act. It cannot, therefore, be said that at the time of the partition of 
1931-32 he was acting as the guardian of plaintiffa in respect of the property in ` 
suit. He was then concerned with the partition of the property which then belonged 
to the joint family of the plaintiffs, his father and his step-brothere. But the property 
in suit had ceased to be such joint family property at that time. I do not, therefore, 
see how the plaintiffs can be said to have a freah cause of action when the partition 
was effected by Rachappa as their guardian. 

It is true that plaintiff No. 2° was not-born af the date of the deed of gift, so that 
it cannot be said that the adverse possession commenced against him when Basava 
took possession of the property in suit. But he having been born after the property 
had left the family and the cause of action to recover possession had accrued to his 
father and his brother, he could not have a ¢resh cause of action on his birth. As 
held by the Privy Council in Ranodip Singh v. Parmeshwar Pershad', subsequent birth 
of a coparcener does not create a fresh cause of action or a new starting point from 
which limitation should be reckoned. By the express terms of s. 6 of the Indian Limi- 
tation Act the extended period of three years after majority can bé claimed only by 
a person entitled tò institute a suit at the time from which the period of limitation 
is to be reckoned. A persén who was not in ¢xistence at the time does not come 
within that description and, therefore, he ib not entitled to the three years’ extension. 
Plaintiff No. 2 cannot, therefore, contend that the suit is in time though it was filed 
within three years after he atfained majority. Defendants Nos. 1 and 2 having’ 
acquired a full title to the propetty*and the suit- not having been filed within three 
years after plaintiff No. 1 became a major, the plaintiffs’ claim was rightly thrown 
out. The appeal is, therefore, dismissed with costs. 

° e r= 
Before Sir Leonard Stone, Kt., Chief Justice, Mr. Justice Divatia and Mr. Justice Macklin. 


SUPERINTENDENT OF STAMPS, BOMBAY v. BREUL & Co.* 


Indian Stamp Act (I of 1899), Arts. 5, 43—Agreement for sale of merchondiso—Exemption 
from stamp duty—Sale of «otton—Sale subject to East India Cotton Association By-law 
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RN Re hee intendent of Stampe and’ Chief Con- 
27 Bom. L. R. 175. Revenue Authority, eae under 

* Decided. Jonuary 10, 1944. Civil Refer, a 57 of the Indian Stamp Act, 1 


ence No. 4 of 1943, made by E. W. Trolinan, 
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B. & Co, who were members of the East India Cotton Association, sold for their 
client, who was not such a member, cotton under a contract note, which provided : 

“We have thia day’ sold for you in Bombay subject . to the bye-laws of the East 
India Cotton Association, ‘Limited, in force from time to time and subject also to our 
usual charges and terms of businesd as commission agents fifty full pressed bales of 
Indian Cotton Hedge Contract for delivery gh Bombay from 7/25 January 1943 at 
seller’s option at Rs. 411 nett per candy of 784 lbs. Delivery against cash. Jetha terms 
... Notwithstanding anything herein contained this contract is entered into as between 
principal and principal as provided in bye-law 81A” :— 

Held, on a construction of the contract, that it was an agreement which related ex- 
clusively to the sale of m&rchanfise, and that it was a contract betweem principal and 
principal which did not attract any stamp duty, since it wag not chargeable with duty 
under art. 43 but fell within exemption (a) in art. 5 of the Indian Stamp Act, 1899. , 
THE facta are fully stated in the judgment of the Chief Justice. 7 
N. P. Engineer, Advocate-General, with [isle & Co., for the referor. 

C. K. Daphiary, with Crawford, ‘Bayley & Co., for the opposite party. 

STONE C. J. This matter comes before ys by way of reference submitted by the 
Superintendent of Stamps under s. 57 of the Indian Stamp Act of 1899. 

The facts are not in dispute. Messrs. Breul & Co., through their attorneys, for- 
warded to the Collector of Bombay in January, 1943, an unstamped document bearing 
date January 7, 1943, and applied under s. 31 of the Indian Stamp Act for the opinion 
of the Collector as to the duty, if any, which was chargeable thereon. 

As will hereafler appear, the document submitted follows the form of contract 
set out in the Appendix to the by-laws of the East India Cotton Association, Limited ; 
and we have been told by counsel that this referenoe is in the nature of a test case. 
When the document was submitted to the Collector, he entertained doubts whether 
it attracted stamp duty, by reason of the fact that in February, 1942, the learned 
Chief Presidency Magistrate acquitted three accused persons charged with having 
failed to stamp similar contracts. The judgment of the Chief Presidency Magistrate 
ig annexed to the reference ; and as required by a. 57 of the Indian Stamp Act the 
Superintendent of Stamps has expresseti his“own opinion which is as follows : 

“In my opinion the document is a memorandum sent by the broker to his constituent 
` intimating the sale ‘on his account ofthe cotton bales and as euch it is chargeable with a 
stamp duty of Annas 4 under Article 43(a) of the 1st Schedule to the Indian Stamp Act 
irrespective of the fact that it contains a Clause which incorporates by reference by-law 81A 
of the East India Cotton Association, Ltd” 

Accordingly there is a conflict of pinion between the Chief Presidency Magistrate 
and the Superintendent of Stamps as to the necessify of stamping a contract in the 
form of the document before us. ° 
The said document, which is exhibit “ A”, is h&aded “Official Form of Clients’ 
Contract Note”, and as appears from the left hand top corner it emanates from 
“Breul & Co.” It is addressed to “ Gajala Satyanaraiayena Murty, Esq.”, and states : 
“We have this day sold for you in Bombay subject to the following conditions and to 
the by-laws of the East India Cotton Association, Limi in forte from time to time and 
subjact also to our usual charges*and terms of business ab Commision Agents Fifty (50) 
Full Pressed Bales of Indian on Hedge Contract (Fine M. G. Jarilla 4” staple) for 
delivery in Bombay from 7/25 Jamuary 1943 at seller's option at Rs. 411 nett per Candy 
of 784Ibe. Delivery against cash. Jetha terms.” , 

Then follow certain particulars with regard to weight and “Commission and/or 
- brokerage at 4 per cent. to be paid by you to us”. It Turther states : 

“A margin of Rs. 500 (or Rs. 500 ptr 50 bales) to be paid to and maintained. by you 
with us until completio® of this contract. Difference between the contract price and the 
market prica arising against you owing to fluctuations of the market to be paid by you in 
cash to us in Bombay as and when they arise. 
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Cotton for tender against Forward Salea or, failing cotton, sufficient money to enable us 
to purchase suitable cotton for tender must be provided by you and in our hands at least 
five working days before the last date on which cotton ia tenderaBle, or, in the case of open 
purchases, sufficient money to enable us to take delivery of the cotton when tendered must 
be provided by you and in our hands before the first day of the month of delivery.” 
‘There follows a proviso that if Mr.Wvfurty fails to comply with any of the above 
terms, then Breul & Co. shall be at liberty to buy Back the cotton at the market rate, 
and then it states : 

“ Notwithstanding anything herein contained this cortract is entered into as between 
principal and principal as provided in By-law 81A, bug in the event of arbitration as in the 
next clause provided we shall be bound to produce to the arbitrators and/or umpire and/or 
„the Board, if required by “them or any of them in relation to any dispute regarding rates 
or prices only, our books and/or contracts abowing the business dope by us under or against 
‘the contract. 

Jn the event of any depute arising beipen youcand us out of tis truncation the matte 
shall be referred to aaeeoen ea providi by the By-laws.” 
Attached to the document is a “ Confirmation Note”, to be signed by Mr. Murty 
and returned to Breul & Co., and it is iå the following terms : 

“ Official Form of Clients’ Contract Note. 

“ Confirmation of Contract Note No. C 6835. 

“Made in Bombay on 7th January 143 © 

“To Messrs. Breul & Co., Bombay. 

“We hereby confirm having alld ison Goda shay subject to the By-laws ofe the 
East India Cotton Absociation, Limited, and subject. also to your usual terms, charges and 
conditions of busnes Fifty (50) Full-Preased bales of Indian Cotton Hedge Contract (Fine 
' M. G. Jarilla }” staple), for delivery in Bombay from 7/25 January 1943 at Seller's optign - 
at Ra 411 nett per candy of 784 Ibe. Jetha terms.” 

Thus the contract is subject tg the by-laws of the East India Cotton Association, 
Limited, and ia expressed to be entered into between principal and principal as pro- 
vided by by-law 81A of the Association. The Association is the creature of statute, 
and was brought into being by Bombgy Act XIV of 1922. The by-laws of the 
Association are regulated by the Bombay Cotton Contracts Act, 1932, as amended 
by the Bombay Options in Cotton Prohibition Act, 1989, which has tbe result of 
empowering the Provincial Government at any time to make by-laws in respect of ` 
the matters specified in s. 6 of the 1932 Act and to add to, vary or rescind any 
by-laws made by the Board of Directors of this Association amongst others. 
` We have before us the 1942 edition of the by-laws of the Association, and at pages 
. 99 to 101 of the Appendix there is set out the ferm of contract which the document 
submitted to us closely follows. 

By by-law 49 transactions in œtton wherein delivery is not given or taken or con- 
templated are prohibited ; and no member of the Association shall have or acquire 
any interest direct or indirect in such a transaction. Violation of this by-law exposes 
_ the member to disciplinary action. 

By by-law 81 a member acting in any transaction on behalf of two or more parties 
all of whom are” members ‘ ‘stfill be either a broker er a ‘commission agent and if a 
broker he shail not be liable as a principal”. 
` By-law 81A deals with the position of a member of fhe Association acting in a trans- 
action “other than as a broker under by-law 81”. In that case the member “ shall 
be deemed to be a commission agent and be taken to contract and be responsible as 
a principal”. The by-law continues aa follows : 

“No constituent shall be entitled to enquire info the transaction between his principal 
and any other person with whom for the purposes of his constituerft’s business, the principal 
contracts, there shall be no privity of contract between any such person and the constituent, 
and the principal shall be entitled to set off, or close down and buy or sell against such 
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contract, or otherwise deal therewith, as he thinks fit, without reference to the constituent 
who shall have no concerg with such dealings.” 

The result of these by-laws is that members of the Association, except when they 
transact business as brokers with other members, form a ring or barrier through which 
ope may pass. No member may put the upeguntry merchant or any other consti- 
tuent or client into direct contact*with another member or a stranger. In all these 
cases by-law S1A applies, and it is only when by-law 8L applies and the member 
acts as broker that privity or*fusion can be effected between buyers and sellers 
through ‘the intermediary of a memgber acting as broker. 

It is now necessary to turn to the relevant provisions of the Indian Stamp Act, 
1899. By a. 3, subject to the exemptions contained in Schedule I, every instrument 
mentioned in that Schedule, which is executed in British India after July 1, 1899, is 
chargeable with the amount bf duty indicated in the Schedule. j 

Article 5 of the schedule imposes duty aa*therein mentioned upon agreements of 
memoranda of agreements relating to the sale of a bill of exchange, the sale of a Gov- 
ermmment security or shares in an incorporated company or other body corporate, and 
by sub-paragraph (c) a duty of annas 8 is imposed upon an agreement or memoran- 
dum. of agreement “if not otherwise provided for.” There then follow certain ex- 
eroptions, the relevant one being lettered (a) “agreement or memorandum of agres- 
ment for or relating to the sale of goods or merchandise exclusively, not being a note 
or memorandum chargeable under No. 43.” 

Article 43 is-as follows : 

“Note or Memorandum sent by a Broker or PRESTAR T ae ta intimating the putchase 
or gale on account of such principal— 

(@) of any goods exceeding in value twenty rupees. Annas two.” 

Two questions, therefore, fall to bé determined : First, whether the document sub- 
mitted to us ig an agreement or memorandum relating exclusively to the sale of goods 
or merchandise ; and, secondly, whether it is a memorandum chargeable under art. 43. 

Both the questions must receive consideration from the angle laid down by Pollock 
C. B. in Gurr v. Seuddst (p. 192): ° ? 

“If there is a doubt as to the meaning of the Stamp Act, it must be construed in favour 
of the subject, because a tax cannot be imposed without clear and express words for that 
‘Purpose . it ie sufficient to say that ‘we ought to read the language of the Act most bene- 
finally for the subject.” , 
This is concisely put in the phrase “ the benefit of the doubt is the right of the subject.” 
See the Irish case : In re Finance Act, 1894, and Studderte 

The contract relates to the sale of $0 bales of cotfbn, and nothing more, and, in 
my opinion, there can be no doubt as to the first question : It is an agreement which 
relates exclusively to the sale of merchandise. $ 

With regard to the second question, it is the instrument, and not the transaction, 
which attracts the duty, and the instrument in this case hag the sanction of the Pro- 
vincial Legislature. It is a printed form, and contains various expressions such as 
“sold for you,” “subject also to our usual charges ang term’ of buginess as Com- 
mission Agents” and “ Commisaiin and/or brokerage at half per cent. to be paid by 
you to us”: all of which point ia favour of the relationship of principal and agent. 
But the'agreement expressly provides, that : “ Notwithstanding anything herein con- 
tained this contract is entered into as between prificipal and principal as provided in 
by-law 81A.” And when by-laws 81 and 81A are cqpsidered, the object of the 
difference between them becomes apparent. As was stated by Lord Justice James in 
Ex parte Whjte : In re Ņevil (p. 399) : 

5 there is no magic in the word ' agency.’ It is often used in commercial matters 

r (1855) 11 Exch. 190. @ (1870-71) L. R. 6 Ch. App. 397. 

2 [1900] 21. R 400, 

R. 87. n 
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where the relationship is that of vendor and purchaser; and the question is, whether the 
dealings between Mr. Nevill and Messra. Towle & Co., with reference to these goods resulted 
in the relationship of vendor and purchaser, or in the relationship of principal and agent.” 

That is precisely the point which we have to determine in this reference. 

Mr. Daphtary in his forceful has submitt@d that, although: Messrs, Breuf . 
& Co. designated themselves as agents, they contracted as principals, and although they 
might say “we accept your commission, ” they would couple it with the qualification 
that “we owe you no duty as your agents.” To this extent the term “ Commission 
Agent” is used in the contract artificially, because it is clear that the parties are con- 
tracting, as is expresely provided, as principal and principal: 

That, in my judgment, is the overriding proviso contained in this statutory form 
of contract. Breul & Co. are saying: “We accept your offer.” and not “we will 
execute your order.” 

Pare Ca ie teal Chee ite N amie al ae Ge E 
ment annexed to the reference, bylaw 81A must govern this contract, and that it 
must be construed as between principal and principal. 

In my judgment, the document referred to us is not a note or memorandum sent 
by a broker or agent to his principal intimating the purchase or sale on account of 
such principal. It is an agreement for the sale of fifty bales of cotton for Rs. 500 
by Mr. Murty to Mesers. Breul & Co. The relationship between the parties is that 
of vendor and purchaser, and not that of principal and agent. Messrs. Breul & Co. 
neither promise nor impose upon themselves any of the duties or obligations of ar 
agent: The whole tenor of the agreement, read in conjunction with the by-dawe which 
govern it, is a contract between principal and principal. Accordingty, in my judgment, 
it does not attract any stamp daty since it is net chargeable with duty under art. 43, 
but falls within the exemption under art. 5. 

The reference will be answered accordingly. 


Drvatia J. I concur. The point for decision in this reference is whether on the 
terms of the contract note in question the relationship between the parties is that of a 
principal and agent under art. 43 (a) in the first schedule of the Indian Stamp Act, 
or that of principal and principal falling under exemption (a) in art. 5. One of the 
conditions in the contract is that notwithstanding anything therein contained, the 
. contract was entered into as between principal and principal as provided in by-law 81A 
of the East India Cotton Association, Ltd. Prima facie, therefore, the contract would 
lie under the exemption, but it was contended py the learned Advocate General that 
the by-law itself describes one of the parties to the contract as a commission agent 
and the other conditions in the contract also speak of him as a commission agent doing 
buainess fot his client and at Hie risk and charging a commission or brokerage at a 
certain rate. It was further urged*that the relationship between the parties is that 
of a pakka adatia and his constituent, which, it is contended, has been held 
to be one- between principal and agent and therefore falling under art. 43 (a). 
Neither in thegerms of the cgntract nor in by-law 81A. is there any reference to pakka 
adatia, and in my opinion there is no reason to import that relationship into the terms 
of the’ contract in question, although there may be some common features between 
them. The relationship is to be governed by. the terms of the contract alone. I need 
not therefore consider the decisior’s relating to pakki adaf relied on by the learned 
Advocate General. 

If by-law 81A is validly imported in the contract, if it creates a relationship of 
principal and principal and if it dominates over the other tems of the contract, there 
could be no doubt that the contract does not fall under art. 43(a) because that article 
would only apply to a comtract note egnt by a broker or an agent. It would come 
under the exemption as relating to the pale of goods exclusively and not covered by 

a 
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art. 43. The by-law is a statutory by-law framed under the power given by s. 6 of 
the Bombay Cotton Contracts Act of 1932 to the East, India Cotton Association which 
is a recognised, and as yet the only recognised, Association under s. 4(7): of the Act. 
Indeed s. 8 makes it imperative that every contract entered into by! its member must 
be in accordance with the by-laws ; otherwise if #ould be void. The contract may be 
with a member or a non-member bf the Association, Messrs. Breul & Co. who are 
one of the parties to the contract are members of the Association and they were there- 
fore bound to act according to the by-laws and the other non-member party to the 
contract has got to accept theeby-laws if the contract is to be a valid transaction. 

Now by-law 81A can be understood by reading it along with the previous by-law 81. 
Both these by-laws contemplate a transaction in which at least three persons are in- 
terested. A member can act as a broker but only as between two or more members. 
In that case under by-law 81 he shall not be liable as a principal provided certain 
specified conditions are fulfilled. A member tan also act as what is described as a 
commission agent in a transaction on behalf of a member or a non-member, and in 
that case under by-law 81A he would have the rights and liabilities of a principal. In 
such a case his constituent shall not be entitled to enquire into the transaction between 
him and the third person with whom, for the purpose of his constituents busines, he 
contracts, 30 that there shall be no privity between the constituent and that third per- 
son and he shall be entitled to act in the transaction as he thinks fit without reference 
to him constituent. The effect of the two by-laws is that no non-member can be a 
party to a transaction in which a member acts merely as a broker or an agent, but 
where he acts as a commisaion agent in a transaction on behalf ôf a 
member or a non-member, there ig no privity between his constituent and another 
person with whom the member contragts for the purpese of his constituent’s business. 
Tt would also follow from the two by-laws that whére the transaction is between a 
member and a non-member as in the present case, the member must not be deemed 
to be a broker but a commission agent or a principal. A peculiar connotation is given 
. to the term “ Commission Agent.” It is contrasted with the term “broker” and is 
taken to mean a person who is other than a broker or a mere intermediary. This 
use of the term “ Commission Agent” for one who is not really an agent but a prin- 
cipal is indeed unfortunate. So also the words “commission or brokerage” in the 
contract note are inappropriate when under by-law 814 the term “Commission 
agent” is used as contrasted with a broker. However, the provision in the contract 
that it was entered into as between principal and principal “ notwithstanding anything 
herein contained” completely overrides all other appargntly conflicting conditions and 
makes it clear that the transaction is not one of agency but of a direct buyer and 
seller. An agent is a person who acts for or represents another in dealings with a 
third person and as such he makes his principal answerable to such third person. Thus 
the test in law'is whether a person is only an intermediary or acts on his own behalf. 
If he ig not an intermediary, he is really a principal though he may be wrongly des- 
cribed ag an agent. By-law 81A distinctly says that a member acting in any trans- 
action as a commission agent and, not as a broker shall $e responsibless a principal. 
That means he is acting on his\behalf. Unlike the agent, he can appropriate the 
contract to himself. What the nẹmber accepts from his constituent is not an order 
_ but an offer to sell or buy and what he charges is pot really commission or brokerage 

but a percentage charge for allowing the constituent to utilise his membership of the 
Associatiom for a transaction which can only be effected by a member. 

The reasoning of the decision in Ex parte White: In re Nevill! that on the facts 
of that case the relationship of the parties was not what it appeared to be as principal 
and client but was really as principal and principal, would also apply ‘to the facts of 
the present case. ° 

1 (1870-71) L. R. 6 Ch. App. 397. 
ry 
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For these reasons I hold that the contract note in question does not fall under art. 
43(a) but that it falls under the exemption (a) in art. 5 df the Indian Stamp Act, 
with the result that the document is not chargeable with any stamp duty. 

MACKLIN J. I agree. The question for consideration 18 whether the contract under 
reference ig a note or memorandum bs a broker qr agent to his principal intimating 
the sale of goods on account of that principal—in other words a contract requiring a 
stamp by reason of art. 43 of Schedule I to the Indian Stamp Act—or an agreement 
or memorandum of an agreement relating to the sale of goods exclusively, not being 
a note or memorandum chargeable under art. 43-@in otlfer words a contract exempted 
from stamp duty by reason of art. 5. At first sight it has all the appearance of a 
contract falling within art. 43. It is headed “Client's Contract Note” and it mti- 

«mates the sale on behalf of the client by Messrs. Breu] & Co. as commission agents 
of fifty bales of cotton at a certain prieg for delivery in Bombay within eighteen days. 
It then goes on to provide for commission, margin money, and provision of 
cotton or an equivalent in money to enable Messrs. Breul & Co. to buy it for purposes 
of tender. All this ig suggestive of an*ordinary sale by a broker on bebalf of his 
client. But it is further provided that notwithstanding anything contained in the 
contract it is a contract entered into as between principal and principal as provided in 
By-law 81A of the By-laws of the East Idia Cotton. Association, of which in fact 
Messrs. Breul & Co. are members, but their chent 1s not a member. The relations 
between broker and client are never those between principal and principal, anå the 
contract is therefore self-contradictory. The question is what is its real nature—a 
contract between broker and client or one between two principals? 

The opinion of the Superintendent of Stamps is that it is primarily a contract 
between. broker and client. In“jupport of this-opinion the Advocate General admits 
that for the purposes of sale to the third party, Messrs. Breul & Co. would be a prn- 
cipal party even though acting as broker for their client, since under the rules the 
client is not entitled to know the name of the third party; but he says that it is 
only for this reason that the client must logk to Messre. Breul & Co. as principal. 
He contends (probably correctly). that for the purposes of both the client and the 
third party Messrs. Breul & Co. occupy the position of a pakka adatiya employed for 
reward by his client but nevertheless by custom entitled to take over the contract for 
his own profit and yet hold his client liable as a principal fot the client’s part of 
the bargain. But this, he argues, is merely the position at the completion of the 
transaction ; in its inceptiog it is a matter between broker and client, and the judicial- 
ly recognised incidents of a pakki adat contract*do not destroy the initial relationship 
of agent and principal, which w stamp pugpoæs must be taken to be the basis of 
the contract. 

Tire rere ceil wi acta nee “ePaper el 
tionship between the principals to a pakki adat contract and with the incidents of 
such a contract: see for example Bhagwandas v. Kanji, Bhagwandas Parasram vV. 
Burjorfi Ruttonji Bomanji? and Harakchand v. Sumatial.2 But I do not propose to 
discuss these authorities, becãuse in my view what matters is the legal relationship re- 
cognizable by the Courts in the event of a dispute,/and I think that the specific re- 
ference in the contract to by-law 81A of the East India Cottoh Association would 
make it obligatory on the Courts sto treat the relationship between Mesers. Breul & 
Co. and their client as one of principal and principal. The Advocate General argues 
that the wording of the contract may bind the parties aa principal and principal but 
would not be binding on outsiders or on the Crown for fiscal purposes if, notwith- 
standing the reference to by-law 81A, the real nature of the transaction were one 

1 OY E EN eee S.C. 20 Bom. L. R. 561. 


c. 7 Bom L. R 611. fa 3 (1929) 33 Bom. L. R. 1200, 1209. 
2 (1917) L. R. $ L A. 29, 
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of principal and agent and the reference to principal and principal a mere matter of 
words. But in my view jt is more than a matter of words. 

Messrs. Breul & Co. are members of the East India Cotton Association and their 
client ig not; and the by-laws draw a clear distinction between transactions of 
members inier se and transactions between a n and an outsider. By-law 81A 
provides that a member acting on behalf of two or more members shall act either as 
broker or as a commission agent and, if a broker, shall not be liable as a principal. 
But if he acts on behalf of a nen-membe1, he is deemed by by-law 81A to contract 
and be responsible as a principal d all privity of contract between the non-member 
and the third party is expressly excluded. This is not a mere matter of words. The 
tule is evidently designed to ensure that the members of the Association shall be mem- 
bers of a ring from which outsiders are rigorously excluded ; this is made clear by 
the further provision in by-law 81A that the client shall have no right to enquire into 
the transaction with the third party. The position of the various parties to the trans- 
actions dealt with and arising out of the contract under reference ig much the same 
as the position of the parties in Ex parte White : In re Neville: ; even if both Messrs. 
Breul & Co. and their client chose to look upon the transaction as one of agency. Messrs. 
Breul & Co. by the rules of the Association were compelled to sell the goods not as 
agent for their client but on their own account, so that a relationship of purchaser and 
vendor arose between Messrs. Breul & Co. and their client and again a relationship of 
vendor and purchaser between Messrs. Breul & Co and the third party to whom 
the goods were finally sold. As stated by Mellish L. J. a person may be an agent 
to the point of selling the goods ; but if he sells them on his own account after pur- 
chasing them on his own credit (which in effect is. the system of dealing under the 
class of contract under reference), then in law he ig a principal and not an agent, 
since he pays his client at a fixed price and at a fixed time but is not bound to sell 
to third parties at that price or receive payment from them at that time. That seems 
to me to be the position here, whatever be the actual words of the contract and how- 
ever the parties to it may have chosen to regard themselves. 

To such a contract art. 43 cannot apply, sifice art. 43 applies only when one of the 
parties is in law a broke: or agent. In my view the contract is one relating to the 
sale of goods exclusively and, not coming within the provisions of art. 43, is exempt 
from duty by reason of art. 5 ` 


Befora Mr Justice Rajadkyaksha. 
MOTOR HOUSE GUJARAT, Lo. v. NATWARLAL PARIKH.” 


Bombay Finance (Amendment) Act (Bom. IV of 1939), Sec. 26(1){—U/rban Immoveable 
Property Tax—Lessee of land—Lessee constructing building for his own use—Laability 
of lesses to pay tax. 

A lessee of land, who builds upon it houses for his own use, is liable to pay the 
Urban Immoveable Property Tax, by virtue of s. 26(1) of the Bombay Finance (Amend- 
ment) Act, 1939. 

THE applicants, who were a limited company, leased & plot of land*on October 21, 
1937, from the opponent NatvaNal for a period of ten years at a rental of Rs. 2,004 
a year and built upon the land motor garages and show rooms for their own use. In 
1939, the Government of oe levied a tax knewn as the Urban Immoveable Pro- 


I (1870-71) L. R 6 Ch be leviable primarily on the actual occupier 
* Decided, January 12, 1944. “at Revision of the bul or lands upon which the 
Application ‘No. 256 of 1943, against the de- said tax is assessed, if he ia the owner of the 
ason of C. Ç Shah, Ju e of the Court of buildings or lands or holds them on a build- 
Small Causes at Ahm d, in Suit No. ing or other lease granted by or on behalf of 
1673 of 1942. z Government or on a building or other lease 
t The sub-section runs thus :— wsom any person or local authority. 
The Urban Immoveable Property tax ehall 
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perty Tax, and a question arose who was liable to pay the tax. The lower Court de- 
cided that the applicants were liable to pay the tax. The applicants applied to the 
High Court in revision. 3 T 
J. C. Shah, with N. C. Shak, for icant. 
G. N. Thakor and N. M. Shah, H. M. Choksh for opponents. 


RAJADHYAKSHA J. These two applications in revision arise out of an order passed 
by the Small Cause Court Judge, Ahmedabad, in Small Cause Suits Nos. 1673 of 
1942 and 4085 of 1941. The facta of the case are net in dispute. The plaintiffs, 
who were the owners of a certain piece of land, leased it to the defendant on October 
21, 1937, for a period of ten years on a rental of Rs. 2,004 a year, that is, on a 
monthly rental of Rs. 167 for the purpose of constructing motor garages and show- 
*rooms. One of ihe terms of the lease was that the Municipal and other professional 
taxes should be paid by the defendant“tenant. As the Urban Immoveable Property 
Tax Act was not in force in 1937, naturally nothing was said in the lease regarding 
the payment of that tax. That tax was imposed by the Bombay Finance (Amend- 
ment) Act IV of 1939 which came into operation on March 30, 1939. Thereupon 
certain dispute arose between the parties as regards the question of the liability for. 
payment of the tax. ° 

It was contended by the plaintiff that the liability to pay was upon the defendant- 
lessee. The rent for the period from June 1, 1940, to August 31, 1940, was Rs “501. 
Instead of paying this amount, the defendant-tenant only paid Rs. 199-100 deducting 
fromthe amount payable the Urban Immoveable Property Tax which had been re- 
covered from him. Thereupon tHe plaintiff filed Small Cause Suit No. 4085 of 1940 
to recover the balance which, he contended, was wrongfully deducted. 

In resisting that suit, it was contended by the defendant-lessee that under the Act, 
the liability to pay the tax was on the owner of the property. This contention was 
negatived by the learned Judge who decreed the plaintiffs’ suit with coste. There was 
no revision application against that decree. 

Subsequently, in the year 1941 the defendant again deducted the amount of tax 
recovered from him under the Act and again the plaintiffs had to file two suits, No. 
4085 of 1941 and No. 1673 of 1942, for recovering the amount which they alleged 
was wrongfully deducted. 

In contesting these suits the question of law was again raised and the learned 
Judge again decided the issye in the same manner in which he had decided it in Suit . 
No. 4035 of 1940. He further held that by reasbn of his decision in that suit, it was 
no longer open to the defendant to contend „that under the terms of the lease, the 
plaintiffs were liable to pay the tax. He, therefore, rejected both the contentions 
of the defendant and decreed the plaintiffs’ suit with costs. Against the order in 
suit No. 1673 of 1942 revision application No. 256 of 1943 has been filed and against 
the order in suit No. 4085 of 1941 revision application No. 121 of 1943 has been filed. 

As pointed out by the learned Judge, it was open to the defendant to contend in 
suit No. 4035 Bf 1940 that finder the terms of the liability for the payment 
of the Urban Immoveable Property Tax was ong plaintiffs. This contention 
might and ought to have been made a ground of defence by the defendant in suit 
No. 4035 of 1940. As that was net done, it is no longer open to the defendant to 
' contend that under the terms of the lease, even though he had to pay the Urban 
Immoveable Property Tax, be was entitled to deduct that amount from the rent due 
to the plaintiffs. That position is conceded b&fore me. `; 

The only point that is argued by Mr. J. C. Shah is that ufider the Finance Act IV 
of 1939 which imposed the Urban Immoveable Property Tax, the owner of the lands 
and buildings was liable to pay the tax, and, therefore, it ought to have been re- 
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covered not from him but from the plaintiffs. In this connection he referred to 
sa, 22 and 26 of the Act, His argument was that under 9, 22 the tax is levied upon 
lands and buildings and that, therefore, the liability for the payment of the tax is 
on the owner of those lands and buildings. According to him, s. 26(1) merely made 
ibe tax recoverable from the gecup ee ae 
he was not legally bound to pay.it, he was efititled to reimburse himself from the 
rent which was payable to the owner who, according to the learned advocate, was 
the person on whom the incidence of taxation fell. 

In my opinion, this contention cannot be accepted. All that s. 22 of the Bombay 
Finance Act IV of 1939 does is to‘prescribe, as Mr. J. C. Shah himself put it, a unit 
for the purpose of taxation. It merely describea what kind of tax waa being levied 
under the Act, The real incidence of taxation ig prescribed in s. 26(1) of that Act. 
So far as it is applicable to this case, the section says that the tax is leviable primarily» 
on the actual occupier of the buildings or lands upon which the said tax is assessed 
if be holds them on a building lease from any person. There is no dispute that the 
defendapt in this case is holding the land on a building lease from the plaintifs and 
that he himself is the owner of the buildings which he has constructed on those lands. 
There is also no dispute that he is the actual occupier of the buildings and lands. 
It, therefore, follows that the Urban Immoveable Property Tax is leviable on him. 
Suab-sections (2), (3)' and (£) refer to a case where the occupier is not the owner 
of the lands or buildings or is not holding them on a building or other lease from 
Government, any person or local authority. In such cases the primary liability is 
thrown upon the lessor or the person in whom the right to lease vests. Sub-#ection 
: (3) makes a further provision that on failure to: recover the tax from the person 
primarily liable, it may be recovered from the actualoccupier in a certain proportion, 
and sube. (4) days down that if such a recovery ® made from the occupier who is 
not primarily liable under this section, the occupier shall be entitled to be reimbursed 
by the person: primarily liable for fhe payment, and may deduct the amount so paid 
from the amount of any rent from time to time becoming due to him from the person 
who ia primarily liable. Sub-sections %2), %3) and (4), thercfore, would apply to 
a cas which does not fall under sub-s. (1) of s. 26. In the present case, the de- 
fendant is, in my opinion, clearly liable to pay the tax under the provisions of sub- 
s. (1) of @& 26. 

Mr. J. C. Shah further referred to the provisions of sub-a. (2) of s. 24 under which 
a tax is to be recovered by a Municipality in the same manner in which the Property 
Tax is levied and collected in the said area. But it does ‘not follow that the incidence - 
of the Urban Immoveable Property Tax is in all cases identical with the incidence 
of the Property Tax levied under the Bombay Mpnicipal Boroughs Act, although 
in most cases the incidence would be identical. But the incidence of the Urban 
Immoveable Property Tax having been clearly defined in sub-a. (1) of a 26, all that 
sub-s. (2) of a. 24 does is to prescribe the manner in which the tax is to be levied and 
collected, including such matters as issuing of notices, serving of distress warrants, etc. 
' In my opinion, therefore, the learned Judge of th® Small Causes Court rightly 
held that the defendant was liXble to pay the Urban Immoveable Property Tax and 
was, therefore, not justified in deducting the amount from the rent payable to the 
plaintiffs. It was primarily his liability wnder.the Act, and he did nothing more 

Under these circumstances, it seems to me that the Srder of the learned Judge of 
the Small Canses Court decreeing the plaintiffs’ suit is correct. In both the appli- 
cations, thetefore, the tules are discharged. In Civil Revision Application No. 256 
of 1943 the rule is discharged with coets, and there will be no order .as to costs in 
Civil Revision Apptication No. 121 of 1943. 
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Before Sir Leonard Stone, Kt., Chief Justice, ond Mr. Justice Divatia. 
RANCHHODLALJI GOSWAMI v. ACQUISITION OFFICER, AHMEDABAD.* 


Land Acquisition Act (I of 1894), Secs. 9, 45, 25—Compulsory acquisition of land—Nolice 
to claimant—Service of notice by registered post—Claimant not appearing before Court 


“Sufficient reason” for aes we š ° 
A notiœ issued under s. 9 of Land Acquisition Act, 1894, can be served on the 
pemon interested by registered post, at the direction of the Collector or the Judge un- 

der s. 45 of the Act. ° 

Where‘a claimant was the religious preceptor who did not attend to mundane affair 
but had appointed a manager to look after his estate, and where a notice under a 9 of 
the Act on the claimant was received by the manager who negligently failed to appear 
before the Court for which he was dismissed from service :— 

Held, that there was “sufficient reason” within the meaning of a, 25 of the Act for 
omission on the part of the claimant to make a tlaim for compensation. 

A PEŒ of land measuring about 594 square yards and belonging to the appellant 
(claimant) was acquired compulsorily by Government under a notification dated 
July 7, 1936. On May 31, 1938, a notice was issued to the claimant under s. 9 of 
the Land Acquisition Act, 1894. The notice was sent by. registered post and duly 
received by the claimant’s manager. In the proceedings before the Land Acquisition 
Officer the claimant failed to be present, and the proceedings went on in his absence, 
with the result that the officer fixed the compensation at Rs. 4,165-13-0. The glai- 
mant then got a reference made under s 18 of the Act. 

Before the Court the claimant filed an affidavit in the course of which he stated :— 

“Tat the claimant is the head and guru of Pushti Margiya Vaishnavas. That for all 

the part of the day he is practically busy with the worship of the deity and ceremonies 
connected therewith. That the dei is worshipped and offerings made occupy the whole of 
the day beginning from early mornfng right up to the evening. Thati during this period of 
the whole of the day the daimant has to remain in the service of the deity and could not 
even touch things that are not washed nor touch persons who have not taken bath and put 
on washed clothes.. That the claimant does not mind the management of the estate nor 
other things connected with the manageméht of etemple. .These things are being managed 
and looked after by the staff. The claimant is not aware of any notice under s. 9 of the 
Land Acquisition Act, being served on him. It may be that the notice may have been 
served on the manager. The then manager was one Ambalal who is no longer in my ser- 
vice. The said manager never brought te my notice the matter about acquisition and never 
consulted me about the proceedings before the Land Acquisition Officer.” 

The Court raised the amgunt of compensation to Rs. 6,216-14-0, but held that the 
claimant was not entitled to the increased amfount, because although he received 
notice under s. 9 he did not show “ sufficient cguse ” for not appearing before the Land 
Acquisition Officer. The claimant appealed to the High Court 
R. M. Skah, for the appellant . 

B. G. Reo, Government Pleader, for the respondent. 

STONE C. J. This is an appeal from, the decision of the Joint Judge of Ahmeda- 
bad. The claimant Goswami ji was the owner of a piece of land let out 
to charcoal dealers and the ET ee 
it for road widening. Accordingly the requisite notice/under s. 4 of the Land Acquisi- 
tion Act, 1894, was duly issued on July 7, 1936, by publication in the “'Bombay Gov- 
ernment Goxeite.” The next step was this : on or about May 31, 1938, a notice under 
s. 9 of the Act was sent by registered post to the claimant so that he could make his 
claim for compensation. The claimant is a religious bead and guru and he does not 
deal himself with business affairs : but has a manager for that purpose., The notice 

sent io the claimant by registered post was addressed to him at his residence ; where 


` * Decided, January Ne 1944. T a Joshi, pout Judge of Ahmedabad, in Com- 
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the receipt for ıt was signed by his clerk, who passed on the notice to the claimant’s 
manager. In the circumstances to which I shall presently refer; no step was taken 
upon that notice, and in effect the time ran out and the claimant-appellant’s claim 
for compensation went by default. 

Mr. R. M. Shah for the clajmant-appellant raised two points : first it is said 
that the notice under 8, 9 was not+properly , and secondly, if we should deter- 
mine that its service was validly effected ; then that under s. 25 sufficient reason is 
shown in the circumstances of the case why the claimant-appellant omitted to make 
his claim, and that accordingly he ig entitled to the larger sum of compensation found 
by the learned Judge in the Court below. This larger sum he would not be entitled 
to under s. 25 unless he can show “ sufficient reason” for his omission. 

With regard to the first question, it is s. 45 of the Act which provides for service. 
In substance that, section provides fos personal service whenever it may be practicable, « 
or under subs. (3) where a person cannotebe found, the service may be effected 
either by making it upon an adult member of his family residing with him, or by 
fixing a copy on the outer door of the house in which the person therein named 
ordinarily dwells or carries on business, or by fixing a copy thereof in some conspi- 
cuous place in the office of the officer aforesaid or of the Collector or in the Court- 
house, and also in some conspicuous part of the land to be acquired. Then follows 
a proviso which is as follows :— 

“ Brovided that, if the Collector or Judge shall so direct, a notice may be sent by post, 
in a letter addressed to the person named therein at his last known residence, address or 
place of business and registered under Part HI of the Indian Poet Office Act, 1866, and 
service of it may be proved by the production of the addressee’s receipt.” 


Mr. Shah does not contend that this proviso only gperates upon sub-s. (3), that is 
to say, where a person cannot be fotind, and we do’ not decide this point. What is 
said is that service by post must also be personal, that is to say, the registered letter 
must be delivered into the hands of the addressee. Mr Shah does not rely upon 
any provision in the Post Office Act of 1866, now repealed and consolidated by the 
Act of 1898, nor upon any of the regulatidhs of the Post Office made thereunder. 
It is simply said that the registered letter must be personally delivered, because sub- 
ss. (2) and (2) of s. 45 contemplate personal service whenever it ia practicable, and 
at the end of the proviso, which I have mentioned above, there are the words : “ and 
service of it may be proved by the production of the addressee’s receipt.” But, this 
proviso is not mandatory : it is only a method by which service may be proved, and 
in my judgment, the learned Judge jn the Court below was right on this point, that 
is to say, that service of the notice was validly effected. 

That raises the second question. The claimant-appellant has filed an affidavit, 
and there has been no attempt to apply to cross-exanfine him upon it. That evidence 
stands uncontroverted and is as follows :— . 

The appellant is the head of a religious order and the deity is worshipped and 
offerings are made to it, which occupy the whole of the day, beginning from early 
moming right up to the evening. During this period œhe claimant-appellant has to 
remain in the service of the d and cannot even touch things that are not washed, 
nor touch persons who have noè taken a bath and put on washed clothes. Further 
on in his affidavit he says this :— 

“The claimant does not mind the management of’ the estate nor other things connected 
with the management of the temple. These thingy are being managed and looked after by 
his staff. The claimant is not aware of any notice under a. 9 of the Land Acquisition Act 
being served upon him.” 

Then having atated that he had a manager called Ambalal, he continues as fol- 
lows :— 

“The said manager never brought to my notice the matter about acquisition, and never , 
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se iia aa a e a aa A No other peraon 
than the manager is authorised to receive any notice on my behalf. . . It was because my 
then manager never brought tò Gay nodes any ervi of thè noice under s 9 and ae the 
then manager Ambalal looked after Court work, that I could not be present.” 


There is also the oral testimony NA FE He, says that the former manager 
was Ambalal, that he was dismiseed Yor mismanagement and he does not know where 
Ambalal now is, and he further says :—- 

“I have signed it (the postal acknowledgment) for tha Goewami. I passed on the notice 
that came along with it to the manager.” 

The claimant-appellant is in effect a person under a disability so far as secular and 
business affairs are concerned, and it ig not suggested that by any default or neglect 
on his part that the arrangement he made for the management of his affaire broke 
down. In my judgment the reasons for the appellant's omission to make a claim 
for compensation point to inadvertence beyond his control, and in my opinion he 
has shown sufficient reason within the meaning of s. 25 In my judgment, the 
learned Judge in the Court below took a too narrow. view of this part of the case. 
He seems to have questioned the veracity of the affidavit and the evidence of the 
claimant-appellant’s clerk, for after examining tht evidence he says this :— 

“We do not know under what circumstances the kerbkari did not take further action 
by way of making a claim before the Land Atquimtion Officer. It was suggested that one 
Ambalal was the then Merbhari of the Goswami and that he was relieved of his dutie be- 
cause of his mismanagement. The clerk alleges that he does not know where Ambalal now 
ia. It is not known whether the above allegations are true. Even conceding for a moment 
that they are true we cannot be justified in saying that there was sufficient reason for the 
claimant’s omission to make a claim before the Land Acquisition Officer. Even if we conchde 
for a moment that this was due do the negligence of the claimant’s karbkari, the claimant 
cannot take advantage of the same ‘and say that the omission was justified on that account.” 
But it is to be observed that the clerk was not even crogaexamined upon this part 
of his evidence, that is to say, with regard to the dismissal of the manager for mis- 
management, or upon the fact that the clerk did not know where the late manager 
how is, and no attempt was made to.¢ross-ramine the claimant-appellant upon his 
affidavit which stands wholly uncontroverted. 

The appeal will accordingly be allowed and an order will be made that the claimant- 
appellant is entitled to recover the sum of Rs. 6,216-14-0. 

With regard to costs, the claimant-appellant is claiming an indulgence which we 
have granted in the special circumstances on the ground of inadvertence, arising from 
his secular disability, and fhe proper order as to costs will be that there will be no 
order as to costs either of this appeal or in the Court below. 


Drvaria J. I agree. With wegard to the first point urged by Mr. Shah, I think 
that there ig no substance in rt, and I agree with the reasons given by my Lord the 
Chief Justice. 

On the second point it appears to me that the learned Judge below has not taken 
a correct view in applying the words “ sufficient reason” to the facts of the present 
case. There cfonot be any Hard and fast definitio of “ sufficient reason.” It is to 
be gathered from the facts of each case. In the t case the statement of the 
clerk that Ambalal was relieved because of hig mismanagement and also the state- 
ment of the claimant himself in hiseaffidavit that Ambalal never brought to his notice 
the matter about acquisition remain uncontradicted It is true that in law the notice 
which came into the hands df Ambalal may be regarded as having been served upon 
the claimant himself because Ambalal appear to be the constituted attorney of the 
claimant, and if Ambalal had all along remained in service ‘ill these pfoceedings, it . 
would have been correct to say that the claimant himself was bound by the receipt 
of the notice by Ambelal. But the fact that Ambalal was dismissed on account of 
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mismanagement having not been disproved, it is not improbable that the claimant 
was not aware of the reaeipt of this notice by Ambalal and that the proceedings be- 
fore the Collector took place without the knowledge of the claimant. That would, in 
my opinion, be sufficient reason if there was good faith and absence of negligence 
on the part of the claimant These faith and absence of negligence—are 
the two important ingredients ine “ sufficient ” There is no doubt, in my 
opinion, that there was good faith on the part of the claimant. He had already 
appeared through a pleader in the imitial proceedings of the present acquisition when 
the firet notice was issued under the Land Acquisition Act, and thera was no reason 
at all why in hig own interest he would not have appeared before the Collector if he 
was aware of the notice given to him under s. 9. So also there is no evidence what- 
ever to show that there was negligence. That would have been s0, if it had been 
shown that there were circumstancas from which it could be inferred that he was» 
aware of the receipt of the notice by Ambala, but no such circumstances can be disg- 
closed from the evidence on the record. J think, therefore, that there is nothing to 
show that the claimant was negligent. That being so, in my opinion, the claimant 
had sufficient reason for not appearing before the Collector within the meaning of 
that expression in s. 25 of the Land Acquisition Act, and I think the learned Judge 
below was not correct in saying that in the circumstances appearing on the evidence 
the receipt of notice by Ambalal must be regarded as equivalent to its receipt by the 
claimant. 

I hold, therefore, that the claimant would be entitled to receive the amount which 
in the opinion of the learned Joint Judge be would but for his case falling ander 
8,25 of the Act. I, ‘therefore, ‘agree with -the final order proposed by my Lord the 
Chief Justice. ~ 


Before Mr. Justice Lokur. 
GOVIND BHAUSHET Y. BHIKU MAHADEOSHET. * 


Hindu law—Inheritance--Concubine—Praference of married daughter to unmarried daugh- 
ter who is concubine. 

Under Hindu Jaw, a woman who has never married but 18 living as a permanently 
kept mistress of another man cannot inherit the property of her sonlesa father either 
to the exclusion of or along with his married daughter. 

Tara v; Kriskna,) followed. 


THE property in dispute belonged originally to one’ Vithling who died on June 25, 
1896, leaving him surviving his widow” Sakhu and two daughters, Bayo and Kushi. 
Bayo had settled down in marriage. Kushi was not fnarried but became a permanent- 
ly kept mistress of one Vishnu and had a son nafned Balkrishna by him. 

On November 26, 1896, Sakhu mortgaged the property with possession to one Rangu, 
who assigned his rights under the mortgage to Mahadeo (father of Bhiku and others, 
defendants Nos. 1 to 3) on May, 3, 1911. 

In 1932 Sakhu died. Her daughter Bayo sold the equity of redemption in 
the property as the sole heir of Vithling to defendants on August 24, 1935. 

Kushi remained the permanently kept mistress of Vishnu for twenty years and died 
in his house. Her son Balkrishna sold Kushi’s hàlf share in her father’s property to 
Govind (plaintiff) on December 18, 19386. r - 

The plaintiff sued on September 26, 1938, for a declaration that Bayo’s gale of 


* Decided, "January 18,9%1944. Second Ap- dermee paed by V. R aar oaa 
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August 24, 1935, did not affect Kushi’s half share in her father’s property and to re- 
cover possession of that share from the defendants. ` 

The trial Court held that Bayo as a married daughter of Vithling was a preferential 
heir to his property than Kushi who was a concubine, and dismissed the suit. This 
decree was confirmed on appeal by peace Judges The plaintiff appealed to the 
High Court. 


A. G. Desai, for the appellant. 
P. V. Kane, with M. G. Chitale, for respondenta Nos. 1 and 3. 


LOKUR J. The question of Hindu law ansing f this°appeal is whether a concubine 
who was never married but was living as a permanently kept mistress of another can 
inherit the property of her sonless father either to the exclusion of or along with his 
married daughter. The main jacts ate not now in dispute. The property in dispute 
belonged to one Vithling Jangam who gied in 1896 leaving a widow Sakhu and two 
daughters Bayo and Kushi. On the death of Vithling his widow Sakhu succeeded to 
his property. She mortgaged it with possession to one Rangu. On Rangu’s death his ° 
son Shivram assigned the mortgage to ‘one Mahadev in 1911. The defendants are 
the sons of the said Mahadev. Sakhu died in 1932 and her married daughter Bayo 
sold the equity of redemption in the mortgaged property to defendant No. 1 Bhiku in 
1935. Sakhu’s younger daughter Kushi w&s not married, but was living with one 
Vishnu Bapuji Pingle as his permanently kept mistress. She had a son by him by 
name Balkrishna. After her death Balkrishna sold her half share in the equity of re- 
demption in the property in euit to the plaintiff Govind on December 18, 1936. Go- 
vind filed this suit against the defendants. for a declaration that the sale-deed pasged 
by Bayo to defendant No. 1 in 1935 was not binding on her sister’s half share and for 
redemption and possession of itt share after taking accounts under the provisions of 
the Dekkhan Agriculturists’ Relief Act, 1879. He claimed that Bayo and Kushi had 
inherited their father’s property after the death of their mother, that Balkrishna had 
succeeded to Sakhu’s half share irf the equity of redemption and that as he had trans- 
ferred his right, title and interest to himhe was entitled to redeem the mortgage. De- 
fendant No. 1 contended that Kushi was not the daughter of Sakhu, that she was a 
prostitute, that Balkrishna was her illegitimate son and that neither Kushi nor Bal- 
krishna had any right to share in Vithling’s property. He also urged that Govind 
was not an agriculturist and that, therefore, the guit ın the present form was not main- 
tainable. The trial Court held that Kushi was not proved to be the daughter of Vith- 
ling and Sakhu and that Balkrishna was not proved to be her legitimate son. The 
suit was, therefore, dismissed With costs. In appeal the learned District Judge held 
that Kushi was the daughter of Vithling and Sakhu, but as she was not married and’ 
had been a concubine in the keeping of Vishnu Bapuji Pingle, she was not eligible to 
wherit her father’s property either in preference to or along with her married sister 
Bayo. He also held that the plaintiff was not an agriculturist, and on both these 
grounds he dismissed the appeal. 

To a Hindu dying without a son, his widow is his first heir and next to her are 
his daughters. ®° According tS the Mitakshara I of Hindu law, as between 
daughters, the inheritance goes, first, to unmarried d ters, next, to daughters who 
are married and “ unprovided for,” that is indigent, and lastly, to daughters who are 
married and are ‘ “enriched,” that $ possessed of means. It hag been held by this 
Court in Advapa v. Rudrava’ that incontinence is no bar to a daughter's inheritance 
to her father, and in Tara V. "Krishna? that where there is an unmarried daughter who 
ig a prostitute and a married daughter who is ¢haste, the lattgr succeeds jn preference 
to the former. Thus so far four classes of daughters have been recognised, and they 
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succeed in the following order : (1) unmarried daughter, (2) indigent married daught- 
er, (3) well-to-do married daughter, and (4) an unmarried daughter who has become 
a prostitute. -The first three classes are recognised by the Mitakshara and other an- 
cient texts, and the fourth by judicial decisions. It is not now disputed that Kushi 
was a daughter of Vithling, and the question toe à decided is to which of these classes 
she belonged. 

The plaintiff claims only a moiety of Vithling’s property ; and in the sale-deed pass- 
ed to him by Balkrishna, it is stated that Kushi had inherited half of ber father’s pro- 
perty on the death of her mother Sakhu. It was thus assumed that she and her marri- 
ed sister Bayo were equal heits to their father’s property, indicating thereby that she 
did not claim the status of an unmarried daughter entitled to preference 
over her married sister. Mr. Desai, however, says that Kushi was never married, 
and was really entitled to inherit tht whole of her father’s property in preference w” 
her married sister. Admittedly Kushi was a°concubine or permanently Kept mistress 
of Vishnu Bapuji Pingle, and gave birth to a son by him. But Mr. Desai points out 
that the Mitakehara divides daughters only into two classes married (gr and un- 
married (agg ),and if Kushi did not belong to the first class. she must be deem- 
ed to have belonged to the second class. The rule that a married daughter is post- 
poned te an unmarried daughter for succession to their father’s property is given also 
by Parasara and Devala, and for “unmarried” the former uses the word “ kumari” 
and’ the latter uses the word “ kanya.” “Kumari” means a. virgin, and “ kanya” 
also is used in the same sense. Medhatithi, commenting on Manusmriti, Chapter IX, 


verse 132, says yanga I RA ET I 

“(One who is enjoyed by a man is called “akanya;” contrarily, one who is not so 
enjoyed is a “ kanya”) : Mandlik’s Manava Dharma’ Shastra, p. 1182. 

In Tara v. Kyiskna Chandavarkar J. has pointed out that in the Mitakshara also 
the word “ anudha” is used in the same sense as “ kanya.” After referring to various 
texts, he says that the legal status of a woman may be (1) kanyavastka (condition of 
maidenhood) or (2) bhenyatwa or kulastritwa (married state), or (3) vesyatwa or 
sadharanasiritwa (tbe status of a prostitute). He also points out that eligibility for 
marriage and dependence on the father are the two principal conditions of what the 
Hindu law-givers designate kanyavastha (maidenhood). After an erudite examination 
and discussion of the Hindu law texts, he concludes (p. 509) :— 

“ A woman, who, having never married, becomes a prostitute, is not an unmarried daughter 
of her father entitled as heir to the whole of his prepet tg the exclusion of his married 
daughters. ” 

That reasoning applies equally to a concubine. According to Medhatithi cited above, 
having been enjoyed by a man she is an “akanya,” and not a “ kanya.” In the 
words of Chandavarkan J. in Tara v. Kriskna (at p. 506), if according to Hindu law- 
givers, one essential test of kanyavastha (maidenhood)' is eligibility for marriage which 
gives the maiden the right to her father’s estate in preference to a married daughter, 
that test obviously does not exist in the case of a cgncubine, becayse according to 
Shastras she is no longer fit to ke given in marriage in conformity with prescribed rites. 
Nor is she any longer dependent on her father, as she has cast herself away from her 
parental control and guardianship. Kushi was not, therefore, entitled to be treated as 
an “anudha” or unmarried daughter for the pufpose of succession to her father’s 
estate. 

Nor can it be said that Kushi was a married woman, since a legal marriage is a 
pre-requisite of the status of married "woman (bkarya or kulastri). But Mr. Desai 
urges that she was an averuddhe str (restricted to one man) and on a par with a 
married woman, and refers to the statement of her paramour Vishnu in hia deed of 
gift (exhibit 56) that from the day he kept her as his mistress, her conduct towards 
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him was “just like that of a faithful wife in all respects.” Mr. Desai relies upon 
Vijnaneshwara’s commentary in the Mitakshara on Yajnavalkya’s verse 290 in Book 
II, Chapter XXIV, which prescribes a fine for sexual intercourse with protected (ava- 
ruddha) slaves of another and with kept mistresses (bAujishya). There be points out 
that an avaruddka or protected slave ia one who is “orohibited by the master from 
intercourse with other men with an Snjunction to*stay at home with the object of 
avoiding any lapsa of service,” while a bhujishya (kept mistress) is one who “is res- 
tricted in the matter of sexual intercourse to certain persons” (Gharpure’s Collections 
of Hindu Law Texts No. 2, p. 406). Thus a bhyjishyg may or may not be “ avar- 
uddka.” Vijnaneshwara says that although intercourse with them is permissible, one 
having connection with them will be fined fifty panas, since they are as good as others’ 
wives as they have been patronised by another. quykudtacda Wenger | 

“ Narada also says the same thing in Chapter XJI, verve 79. The passage appears in 
Chapter XXIV of Yajnavalkya Smriti “which deals with effrdug or adultery, and 
does not affect the rules of succession. It may be that the Shastras prohibit inter- 
course with an avaruddha or bhujishya woman (concubine) as she is in the exclusive 
keeping of another, but it would be preposterous to confer upon her the status of a 
kulastri or bharya (married woman) for the purpose of succession. Though kept by 
her paramour for a number of years continugusly, he may discard her at any time and 
she cannot compel him to keep her or claim maintenance from him: Rameanerasu v. 
Buchamma.. Nor has he any right to compel her to continue in his keeping if she 
wants to leave him. It is only if she remains in his exclusive keeping till his death, 
that His estate, in the hands of those who take it, is liable after his death for her main- 
tenance, but she cannot claim any other right over his estate. This shows that for 
the purpose of succession her stabus is not that qf a wife. 

For the purpose of succession to the father’s property, Vijnaneshwara has considered 
only two classes of daughters married (ax) and unmarried (aqg), and in 
Tara v. Krishna Chandavarkar J.«has held that a prostitute does not belong to either 
of these two classes, but belongs to a third class (sadharana stri) not enumerated by 
Vijnaneshwara. As it is now held that she is not disqualified from mbhéritance, be 
held that she must be placed after the two enumerated classes in the order of succes- 
sion. The same reasoning applies equally to a concubine (averudhha or bhujishya). 
She has ceased to be a kanya (maiden) and cannot be classed as unmarried (a@twdaa). 
She cannot be regarded as a married woman, as she is not legally married to any one. 
Her status may be superior to that of a prostitute (sadhkarana stri), but she does not 
belong to one of the two classes enumerated by Vijnaneshwara. Mitra Misra says in 
Viramitrodaya (Chapter III, Part II, section §) :— 

“The plural number in the term “daughters” (gft: in Yajnavalkya’s text) is 
used for the purpose of showing that the shares of the daughters of the same class are 
equal, but the shares of the daughters of different classes are distinct agreeably to the 
order of their classes.” (Golapchandra Sarkar’s edition, p. 183.) 

Concubines and prostitutes who belong to distinct classes were not mentioned by the 
Hindu law-give?s as they, beifig sinful (patit), were-disqualified for succession. © But 
.since they are now recognised as heirs, they must be jeld to be “ intruders” upon the 
list of heirs enumerated by the texts, and the maxim “ ajaqanad faq: i” applies 
to them. When certain persons are wpecially invited, they are allotted definite places, 
and if some others come uninvited, they must be assigned places at the end, that is, 
after those that were specially invited, (M. M. Kane’s Vyavahar-Mayukha, Notes, 
p. 248). Nilkantha employed this maxim in plating the paternal grandmother after the 
heirs mentioned in the compact series, in the order of succeasifa. In Tara v. Kriskna, 
though the question whether a married daughter excludes a daughter who is a prostitute 
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did not directly arise, Chandavarkar J. expressed his opinion definitely in the following 
words (p. 510) :— ° 

“ An incontinent daughter, who has not married, being thus brought in among qualified 
heirs, can succeed to her father’s property only in default of unmarried or married daughters 
of his, if, according to Hindu lay, she does not within the description of either of 
the latter two.” . T 

With respect I agree with this view. An averuddha siri (concubine) may have a 
higher status than a sadkarana siri (prostitute), but it is not necessary to express any 
opinion as to whether the forper takes precedence over the latter in tbe-order of suc- 
cession. to their father. There is, however, no doubt that she comes in only after the 
married (kwlastri) and the unmarried (kanya) daughters. Bayo was, therefore, the 
sole beir to her father’s property to the exclusion of Kushi, and the plaintiff acquired 
no interest in the property in suit by purchasing it from Kushi’s son. 

In view of this finding it ig not necessary toeconsider whether the suit in the present 
form is maintainable, since both the Courts have found that the plaintiff is not an agri- 
culturist. 

The appeal is dismissed with costs. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Divatic. 
j i In re LAXMAN GANESH RASTE.* 


Bombay Pleaders’ Act (Bom. XVII of 1920), Secs. 3, 4 Pleader—Proféssional misconduct 

—Removal from practice—Readmission to practice-—Whether new sanad mécessary. 

When a pleader is removed from practice on the ground of professional misconduct 

” and his sanad is cancelled, the proper procedure, if he is readmitted to practice, is to 

permit him to take out a new sanad*bearing the date.on which it is taken out. 

THE applicant was enrolled as a pleader and practised in the District of Satara: He 
was, on February 25, 1937, “ removed by the High Court from practising as a pleader 
for professional misconduct and directed to present his sanad” to the District Court 
for cancellation. The applicant did so and the sanad was cancelled in due course. 

On August 20, 1943, the applicant applied to the High Court saying he “ tenders his 
unconditional apologies, proclaims his unqualified repentance and promises a clean and 
unspotted career in future if given an opportunity.” The application was heard. 

P. B. Gajendragadkar, for the applicant. 

S. G. Patwardhen, Assistant Government Pleader, for the opponent. 

STONE C. J. This pleader over six years ago committed a grave breach of profession- 
al conduct and his sanad was taken awgy and cancelled by this Court. He has now 
filed a petition asking us to restore to him that sanad. By his petition he not only 
shows that he is very repentant for what he did ; but he promises to regulate his con- 
duct in future along strictly professional lines. 

Mr. Raste has in fact been removed from practice for more than six years; and, 
in our judgment, neither the interests of justice nor the public interest nor the interests 
of the profession demand that qemency should be withMbld from him.* 

A question, however, arises ato the proper form of order which is ta be made in 
cases of this character m which an order for the removal from practice has been made 
and the sanad has been delivered up and cancelled in the office of this High Court. 
We accordingly adjourn this matter in order that counsel may consider the proper form 
of order which we ought to make : the pleaget may, how€ver, in the meantime resume 
practice, 

January 24. EER A EE and on that occasion we 
considered that the punishment which this pleader has undergone was in the circum- 


* Decided, January 13, 24, 1944. Civil Application No. 930 of 1989. 
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stances sufficient, and that neither the interests of justice, nor the public interest, nor - 
the interests of the profession demanded that clemency should be withheld from him. 
But having made that decision and having directed that the pleader was at liberty to 
resume practice, we adjourned the matter in order that counsel might consider what 
was tha correct form of the order to be made in these circumstances. The matter has 
now been fully argued before us. ' 

It is necessary to look at s. 25 of the Bombay Pleaders Act of 1920. Under that 
section the High Court may “suspend or remove from practiœ, or may fine or re- 
primand, a pleader on reasonable cause.” In,this qase the learned Chief Justice 
sayə at the end of his judgment delivered on February: 25, 1937 : 

“I think, however, that the learned District Judge was right in taking the view that the 
evidence showed complicity between these two pleaders to betray their client. That being 
ao I think that we should not be justified in imposing on'Mr. Raste any lesser sentence than 
that imposed on Mr. Joshi. He must alsogbe removed from practising as a pleader. 

Both the pleadera must present their sanads to the District Court for cancellation, and 
they must pay the costa of the Government Pleader. ” . 

That was done, and we have m fact the sanad before us which has been stamped 
with a cancellation mark. In my judgment, in a case in which a pleader 13 removed 
from practice that is the correct way for the order to be carried out Cancellation in 
fact is equivalent to destruction of the sanfid or making it void. There is the other 
power vested in the Court, namely, to suspend, and in those cases it would be proper 
for the sanad to be impounded by the Court, so that it can, if subsequent circum- 
stances justify, be restored to the pleader. The sanad in this case having been can- 
celled, the question now arises : how this pleader is to be readmitted to practice. 

Sections 3 and 4 of the Act provide as to how a pleader is to be admitted ; but there 
is nothing in the Act which provides for readmission in a case such as the present one. 
But this Court has an inherent jurisdiction in these matters, and it exercises a general 
superintendence over its officers. The pleader in question is qualified for admission, 
and the proper order, in my judgrhent, will be that he be readmitted to the roll and be 
permitted to take out a new sanad. The result will be that his sanad will bear the date 
on which it is taken out The petitioner must pay the costs of the Government Pleader. 


DrvaTia J. I agree. 


Before Mr. Justice Sen 
PARVATIBAI GOPAL DHAMDHERE v. MARUTI LUXMAN.“ 


° 
Civil Procedure Code (Act V of*1908), Sec. 11—Res judicata—Estoppel—Transfer of Pro- 
perty Act (IV of 1882), Sec. 60—Mortgagg—Piecemeal redemplion—Hindu law—Suc- 
cession—Daughters—Indigent daughter entitled to succeed. 

Where in a suit for redemption of a mortgage the mortgagee omits to raise the plea 
that he as owner of a part of the equity of redemption is also interested in redemption, 
the mortgaged is not thereby barred by res judicata from subsequently asserting bia claim 
to the equity of redemption provided he pays proportionate costs of redemption. Nor is 
such a claina barred by estgppel even if the mortgagor spends money in improving the 
property after redeeming the mortgage. “I 

An owner even of a share in the equity of redempåon is entitled to redeem the mort- 
gage as a whole. Such an owner can sue for partial redempticn only where the mortgagee 
or all mortgagees together become owner or owners of a part of the equity of redemption. 

Subba Rao V. Servarayudu,) Mahtab Rai v. Sent Lal, Jagmohan y. Harbans Singh, 
and Fakir Chand V. Babu ‘Lal,* relied on. 


-* Decided, January 27, 1944. Second a Kfed, in Suit No, 308 
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Under Hindu law, as between indigent daughters, the daughter who is comparatively 
more indigent is entitled to succeed. 

Totawe v. Basawa,! Bakubei v. Meanchkabei,? Poli y. Nevotum and Shrimati Uma 
Devi v. Gokoslenund« referred to. 


TPE properties in dianne belated oigna A eer eae ae 
“the present dispute were related as shown in following genealogical tree :— 


Babaji = Bhimabai 
ie eg lak. Ab A Ee 
Pushes Muk Sed Shripati “Jaai ' 
(def. 1.) ~ (def. 2.) (def 3) (def 4.) (def. 5.) (plaintif.) = Patluji = Laxmibai 


On September 28, 1872, Babaji mortgaged he property with possession to Bahirji. 
On Bahirji’s death, his two widowed daughtere-in-law, Jaibai and Laxmibai divided 
ibe Property Be petween there aa ae 1916, Laxmibai sold her 








“share to Kadams. 


Both Babaji and his widow Bhimabai Having died, Kashibai sued (No. 449 of 1916) 
-on June 26, 1916, to redeem, the mortgage qf 1872. Jaibai and Laxmibai were implead- 
ed as defendants Nos. 1 and 2, and Kadam’ were added as defendants Nos. 3 and 4. 
In tbat suit Jaibai failed to plead that as Rahibai’s daughter she was entitled to a 
moiety in the equity of redemption and to that ertent was not liable to be redeemed. 
The suit ended in a decree in Parvatibai’s favour, who was brought on record as 
Kashibai’s heir, Kashibai having died pending suit. ,On September 1, 1919, Parvati- 
bai obtained possesaion of the property through the Court. Jaibai, however, managed 


“to Temain in possession of her half share of the préperty. The decree in 1916 suit 


-was finally confirmed by the High Court on August 22, 1931. 
. Meanwhile, on April 13, 1931, Jaibai sued to restrpin Parvatibai by injunction from 
interfering with her possession, basing her claim through her mother Rahibai. 

The trial Court held that Kashibai was nof the preferential heir to Bhimabai, and 
ordered partition of the property between Jaibai-and Parvatibai. 

On appeal, the District Judge held that Jaibai was not barred either by res judicata 
or Dy topper troni Taing Det piee and that Jaiba wap eakad pee on -De 
contributing a moiety of the coat and expenses of the redemption suit. ` 

Parvatibai appealed to the High Court. 

M. G. Chitale, for the appellant. ‘ ` , 

L. P. Pendse, with V. D. Limaye, for respondents Nos. 2.and 4. 


SEN J. The appellant, Parvatibai kom Gopal Dhamdhere, was’ defendant No. 1 in 
a suit which was brought by Jaibai kom Patluji in,order to avoid the effect of a decree 
obtained by Parvatibai in a suit inatituted by her mother, Kashibai, Sdit No. 449 of 
1916; for redemption’ of a possessory, mortgage of 1872 in respect of the suit property. 
which had originally belonged to’ Kashibai’s father Babaji Ramji. Kashibai died dur- 
ing the pendency of the suit ang+her daughter, defendafit No. 1, was ‘on application 
made by her brought òn record ag Kashibai’s legal representative. The original mort- 
gagee was Bahirji Balaji after whose death his son Patluji also died, leaving two 
widows Jaibai, the plaintiff, and Laxmibai. Jaibai is the daughter of Rahibai, 
Kashibai’s sister, Rahibai being also a daughter of the mortgagor Babaji. In Suit No. 
449 of 1916 the defendants were Jaibai, Laxmibei and tfro other parties named Ka- 
dams to whom Laxmibai was alleged te have sold her'half share in the mortgagee’s 
right. In that suit the @osition of Jaibai was two-fold, first as co-mortgagee wi 

1 (1898) 1 LLR Bam. 229. i Geb BHC R 183. 
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Laxmibai or her vendees, and secondly, as co-mortgagor with Parvatibai. But she 
raised no defence based on her second position and not only did she not contend that 
‘with regard to her half abafe there bad been a merger of the mortgagor’s and the mort- + 
ee ee eee 
daughter of the original mortgagor: ` <è. 

Suit No. 449 of 1916 was decreed ‘a. favour of EET No. 1, abd on September 
‘1, 1919, possession of the mortgaged property was delivered to her from.the mortgagees.. 
Defendants ‘Nos. 2 to 5, who are brothers of Jaibai, ‘however, remained in actual phy- 
sical possession.and in 1928 tlefendant No. 1 filed Suit No. 1155 of 1928 for possession. 
That'suit was decreed in her favour and the decree was confirmed in appeal on: August 
22, 1931. Before that date, ón April. 18, 1931, the present suit was filed. The plaint- 
. uf claimed an injunction restraining defendant No. 1 from taking possession of the . 
* northern half of the property. of which she stated that ehé was in possession as owner, 
having’ been assigned to her as her shafe on partition between her and ber cq-widow 
Laxmibai. She prayed in the alternative for paitition by metes and bounds of the 
_ property in shit and allotment to her, as far as powsible, of the ‘northern moiety of the- 
property. She made her brothers defendants Nos. 2 to 5 ‘parties, alleging that they 
had been in possession as her own tenants. 

The main contentions of ‘the principal defendant, defendant No. 1, were (1) that 
Kashibai on her mother Bhimabai’s death had inherited the entire right of redemption, 
being thé sister “who had been unprovided, for,” and that, therefore, Jaibai had no 
interest in the equity of redemption ; (2) that the suit was barred by res judicata ; (3) 
that it was also barred by! estoppel in view of the conduct of Jaibai in the suit of 

Í 1916 and the darkhast proceedings conseqùent thereon ; and (4) that in case parti- 

_ tion was ordered, she should be allotted the northern half of the suit property in which 
she had sunk a well. The trial Court held that the suit was barred by res judicata and 
estoppel and dismissed the suit. After-filing the suit Jaibai executed a registered sale- + 
deed ‘on September 22, 1931, “coaveying her right, title and interest in the suit pro- 
perty to defendants Nos. 3 and 5. Shp then applied to get her namé struck off as 
plaintiff and to get, thé names of defendants’ Nos. 3 and,5 substituted instead. The 
application-was opposed by defendant No. t and the learned Subordinate Judge order- 

< èd the names of the plaintiff and défendants Nos. 3 and 5 “to continue as before” 
at that stage’ of the suit. Anes eart wae decided watieuy ety any Mee ene 
‘of the application. 

‘The plaintiff and defendants Nos. 3 and 5 preferred an appeal against the decree. ' 
none of the respondents raising any objection to’ defendanta Nos. 3 and 5 joining Jai- í 
bai as appellant. The lower appellate Court held that the suit was not barred by res 
judicata or estoppel, reversed the trial Court’s decree and remanded -the suit for dis- 
. posal. This decree was reversed hy thia Court, which held that the District Court 
should have paseed an order under O. XLI, r. 25, and not under r. 23. Thereafter 
` thé trial Court framed and decided the necessary issues, holding inter alia that de- 
fendant No. 1 had failed to prove that Kashibai had inherited the property on Bhima- 
bai’s death as*preferential héir to the exclusion of hep sister Rahibai. 

During the pendency of-the appeal Rahibai died ọn July 24, 1940, and no applica- 
tiod was made to bring her legal representative on record within ninety days of her 
death. Appellants Nos. 2 and 3, ġe. defendants Nos. 3 and.5, however, had applied 
to be-brought, on record aa Jaibai’s heirs ; but as it was found that somebody else was 
her heir, the application was rejected. : Sometime after the expiry of ninety days from 
Jaibai’e death an application’ was made by ‘appellants Nos. 2 and 3 to enter their 
names as her legal representatives. The application was refected on thf ground that 
the appeal, so far as Jaibai was concerned, had’ already abated. 

Defendant No. 1 contended before the lower appeliate Court that the whole appeal 
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had abated in the absence of any legal representative of Jaibai. This contention was . 
negatived. It agreed with the trial Court in rejecting defendant’ No. 1’a contention 
that Kashibai had inherited the property in suit to the exclusion of Rahibai. Accord- 
ingly, it declared that appellants -Nos. 2 and 3, ie./defendants Nos, 3 and 5, were 
entitled to a half share in the property and directed that on depositing in Court for 
being paid to defendant No. 1°half the costa offthe redemption suit and Re. , be- 
ing half of the amount of the cost of the permanent improvements. effected by _ 
E Nos 9 4a eee wi bi EA CE eeu ee 
possession of a half sharé in the said property as mortgagees, and that further-in case 
the amount of Rs. 275 was rit paid, the portich of the suit land in which the well had 
bedh sunk and repairs made should be allotted to defendant No. 1 in partitioning the land. 
The main points taken in this appeal by defendant No. 1 are (1) that the suit was 
barred by res judicata, (2) that the plaintiff was e&topped from bringing the suit, (3). 
that defendants Nos. 3 and 5 were not entitled to continue the appeal on Jaibai’s 
death in the lower appellate Court, and (4): that ‘Kashibai inherited the property in , 
suit as the preferential heir ta the exclusion of Rahibai and that therefore the plaintiff 
or defendants Nos. 3 and 5 should haye no ihterest in the said property. ` 

On the question of res judicata, it has been contended on behalf of the appellant, 
that in Suit No. 449 of 1916 Jaibai, who was defendant No.1 in that suit, could and 
ought to have raised the-defence that fhe was entitled to claim a moiety of the 
equity ‘of redemption and that, therefore, Jaibai should have got Parvatibai’s Tight 
- to redeem confined to a half share in the mortgaged property, and, secondly, that 
í Jaibai should have resisted Kashibai’s and Parvatibai’s attempt to take posgpasion 
of the whole of the suit property ; and that if that was the position, the euit must 
. be held to be barred byi res judicata. The contention that Jaibai should have got 
Parvatibai’s right to redeem confined to a half share ip the mortgaged property is based 
on the argument that Jaibai had a half share in the mortgagee’s rights and a half 
share in the mortgagor's right as .well’and that the combination of the two resulted 
in a merger which necessarily: broke the integrity’ of the mortgage, so that under the 
last paragraph of s8. 60 of tha Transfeg of Property Act Parvatibai, as owner- of a 
` half share of the mortgaged property, would be entitled “to redeem her share only.” 
The last paragraph of s. 60 of the Transfer of Property Act is in these terms : 

-“ Nothing in. this section shall entitle a person interested in a share only of the mortgaged 
property to redeem his own share only, on payment of a proportionate part of the amount 
remaining due on the mortgage, except only where a mortgagee, or, if there arg more mort- 
Se Big oe eh Ten ee es DER cae FMR a Tt, ae Te 
of a ‘mortgagor. ” ‘ 
ae thie cee thine’ ree thors ior tgagees’ that Oe ‘end a6 ooh e ea t 
acquired in whole pr in-part: the ehare of a mortgagor, it seems to me prima facie 
that the condition enabling partial redemption by Parvatibai was not satisfied and 
‘that, therefore, this argument is not tenable. 

In Subba Rao v. Servarayudu it was remarked (p. 19) : 

“In fact the rule is that a mortgage shouldbe redeemed as a whole ; the right to redeem 
in part is given to a mortgagor ap. privilege in tha exceptional case noted above. (ie, as 
stated in s 60) to avoid multiplicity of suits and in none else. Now in the 
present case the’ plaintiff had sued to redeem the whole mortgage. I think he was bound 
to do so, for he could not take advantage of the exception, because the equity of redemption 
in items 6 and 9-is not shown to have passed to kil thg mortgagess as a body but only to 
some of them. ” . i 
The same cohsideration should, in my -prevail in the present case, In Maktab 
Rai Vv. Sant Lal it waa, pointed out when the mortgagee had, or if there were, 
more than one all the mortgages had, acquired the equity of redemption of a part 
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of the mortgaged property, the mortgagor might redeem a share ef the mortgaged 
property by payment of a proportionate part of the mortgage-debt, and it was re- 
marked, with reference to the facts of that case (p. 277) : 

“But this is not such a case, for only one of several mortgages has acquired a share of 
the mortgaged property.” 
‘In Jagmokan Singh v. Harbans Sing” it was held that it was only when all the mort- 
‘gagees had joined in purchasing a portion of the property mortgaged to them that 
the integrity of the mortgage was broken up and the.mortgagor or mortgagors became 
entitled to redeem piecemeal. In Fakir Chand v. Babu Lal it was held that the owner 
of a portion only of the equity of redemption was competent to maintain a suit for 
redèmption of the entire mortgage even against the will of the mortgagee. It does 
not, therefore, appear that it was possible for Jaibai in the suit of 1916 to have 
* inaisted on only a partial redemption of the mortgage eby Parvatibai. In Mamu vV. 
Kattu? it was held that the owner of æ share in the equity of redemption could not 
sue for redemption of a portion without first obtaining partition of the property mort- 
gaged. But this décision was dissented from in Mora Joshi v. Ramchandra Dinkar 
Joshi+, where it was held that the owner of a share in.the equity of redemption need 
not obtain partition before suing for redemption, that he was entitled to redeem the 
whole, mortgage and that the fact that the mortgagee had himself pores a portion 
of thé equity of redemption did not defeat that right. 

It seems to me, therefore, that in the suit of 1916 Parvatibai was entitled to’ redeem 
the mortgage as a whole and her right to do so could not be restricted As to her 
claim for possession on redemption, such possession would be by virtue of the right 
of subrogation conferred by s. 92 of the Transfer of Property! Act, she being a co- 
` mortgagor. She would be entitled to the possession which had been held by the mort- 
gagee-defendants in that suit under the possesséry mortgage. The right to such pos- 
sesajon-appears to me to be clearly distinct from an owner's right or a mortgagor's 
Tight on a possessory mortgage. If that was so, Parvatibai by claiming possession in 
the redemption suit of 1916 was ‘not in any manner attacking Jaibai’s right aa a co- 
mortgagor or owner whereupon her present spit is based. If Parvatibai was entitled 
to redeem the mortgage as a whole, she would obtain possession on behalf of all the 
mortgagors subject to her rights under s. 95 of the Transfer of Property Act, i.e. she 
would be entitled to recover from her co-mortgagors proportionate amounts not only 
of the mortgage money but also of the expenses properly incurred in such redemp- 
tion ; and Jaibai would be entitled to bring a suit for partition subject to the above 
provision after the’ redemption.’ In the result, therefore, it seems to me that it cannot 
be held that the plaintiffs suit*was barred by res judicata, à 

Coming to the question of estoppel, it has been contended by the learned advocate 
for the appellant that Jaibai’s mision to aseert her right as a co-mortgagor in the 
suit of 1916 led defendant No. 1 to exercise acts of ownership and incur expenses m, 
digging a well and making improvements on the land and that, therefore, Jaibai is 
estopped from asserting such a right in the present suit. But as I have already pointed 
out, the possesgion which waa asked for in that suit and which was given in execution 
was possession as held by the mortgagees which did mot conflict with Jaibai’s rights 
as a co-mortgagor or co-owner, and those rights were not attacked in that suit. It 
was, therefore, not necessary for Jaibai to assert them and it could not, therefore, be 
said that Jaibai was guilty of any Omission, representation or suggestion which misled 
' Parvatibai into doing anythjng which ahe would not otherwise have done. Though 
Kashibai in her plaint stated that she was the heir of Babaji, the Court framed an 
„iæue on this point and found that ghe was “ at least one of the heirs” of Babaji. 
Kashibai’s contention in this behalf was, therefore, not uptfid by the Court and: it 
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could not be said that anything done or omitted to ba done by Jaibai had the effect 
of leading Parvatibai to act on the supposition that she was the sole owner. If Par- 
vatibai: made improvements after the decision in the suit of 1916, she cannot be deem- 
ed to have made them as a sole owner and no rights of Jaibai would: be affected 
thereby. I am gatisfied, therefore, that the was not also barred by estoppel. 

The next question is whether defendants Nos. 3 and 5 could continue the appeal 
after Jaibai’s death. The appellant’s case is that in the trial Court defendants Nos. 2 
and 5 were throughout treated ds tenants of the plaintiff. When the plaintiff by her 
application, exhibit 15, requested the Court to strike off her name and to substitute 
the names of defendants Nos, 3 and 5, the application was opposed by defendant 
No. 1 and the order that the Court passed, viz. that the parties should continue as 
before, shows that the plaintiff or defendanta Nos. 3 and 5 did not establish the 
transfer by the plaintiff. The possession of defendants Nos. 3 and 5, therefore, up” 
to the end of the trial was that of ‘plaintiffs*tenants. On the plaintiffs death, again, 
defendants Nos. 3 and 5 made an attempt to establish that they were the plaintiffs 
legal representatives, but they failed in that attempt. It is, therefore, contended that 
when the appeal was filed there was nothing to show that defendants Nos. 3 and 5 
were joining Jaibai as appellants in any new capacity. .No application was made to 
the Court under O. XXI, r. 10, which œquires that a suit (which expression would 
include an appeal) to be continued by. a person upon whom any interest had devolved 
during the pendency of the suit must be ao continued “by leave of the Court”, Ad- 
mittedly no leave of the Court was obtained when the appeal was filed. Thus at the 
stage at which the Court ‘could have given the necessary leave, it was not obtained 
aad, therefore, it is contended that defendants Nos. 3 and 5 were not entitled to appeal 
against the decree of the trial Court., The respondests’ reply to this line of argument 
is that defendants Nœ. 3 and 5, did not appeal aĝ the legal representatives of the 
plaintiff, who was alive at the date of the institution of the appeal, but that they 
were entitled to appeal under the provisions of s. 146 of the Civil Procedure Code : 

“ Save as otherwise provided by this Code or by any law for the time being in force, where 
any proceeding may be taken or applicatiin made by or against any person, then the pro- 


See Pe een at a Pe eagle, Py 0b meRinet: aay Regs claiming 
under him.” 


‘The atua e bat under Gs antonh iw cough or eenn whe ‘takes the 
Proceeding or makes an application, or against whom a proceeding is taken or an 
application made, to “claim” under the original party. The trial Court, though it 
did not go into the merits of the application, exhibit 15,-stated in its judgment that 
defendants Nos. 3 and 5 had purchased the property in suit from the plaintiff after 
the suit. This finding would, in my opinion, be a sufficient basis or foundation for 
„an appeal by defendants Nos. 3 and 5 against the decree of the trial Court. It has 
“now been established that the trial Court’s conclusion on this point, as to the trans- 
fer of the plaintiff's interest to defendants Nos. 3 and 5, is correct. It seems to me 
important in this connection to observe that when the appeal was filed by Jaibai as 
well as by defendants Nos. 3 and 5, no objection to the,form of the appeal was raised 
by any of the respondents., Tst being so, I think it must be held that any technical 
objections ‘to defendants Noa. 3 and 5 appearing on record as appellants have no 
substance and that, therefore, on the déath of Jaibai they; as the remaining appellants, 

“were entitled to continue the appeal. 

‘The last question that arises for consideration is whgther the findings of both the 
Courts below that on the death of Bhimabai Kashibai cannot be said to hdve inherit- 
ed Babaji’s property the exclusive “heir is correct. This question depends on fhe 
` application of the principle which governs the succession of daughters tinier se as 
heirs.to their father’s estatd in Hindu law,to the facts of this.case. The material 
facts are these. At the time the succession opened, ie. in 1904, Kashibai was a 
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‘widow while Rahibai’s husband was alive. Kashibai’s husband possessed two lands 


and a house in the village of Pimpalgaon, the lands being asdegsed at Rs. 12-28. The 
value of the entire estate was Rs. 600. Rahibai’s husband aleo had a house and lands 
assessed at Rs. 19-13-11. There was a mortgage for Rs. 100 on Kashibai’s husband’s 
property, the amount actually, due being Ra. °114. The document regarding 
the mortgage exhibit 135 shows that it was a possessory mortgage. The mortgage debt 
was discharged finally in 1906. Kashibai’s busband’s family had been in a financially 
embarrassed condition since 1872 and there had been'as many as nine or ten mortgages 
between that date and 1904. The evidence shows that KAshibai tised to earn her living 
as an agricultural labourer and there is no evidence to show that Rahibai’s husband — 


_ was anything but an agriculturist. 


In Totawa v. Basawa' it was held that though the Courts ought not to go minutely 


“into the question of comparative poverty of thé sisters, yet where the difference in 


wealth is marked, the whole property passes to the poorest daughter. The principle 
was first laid down in this province in Bakubai v. Maenchhabai?, viz. that in this 
Presidency, as between married daughters, succession was regulated by their compara- 
tive endowment or non-endowment. In Poli v. Narotum® it was ruled that compa- 
rative poverty- was the sole criterion for settling the claims of the daughters among 
themselves. In Srimati Uma-Devi v. Gokoolanund* their Lordships of the Privy 
Council held that the claim of indigent or unprovided-for sister to maintain the suit 
was superior to that of her richer sister. It seems to me that in applying these prin-’ 
ciples the Courts below have fallen into the error of thinking that there was no marked 
difference in wealth betweert the two sistere. On the one hand, the assessment of lands 
owned by Rahibai’s husband was more than one and a half-times that of the larfds 
held by Kashibai ; Kashibai’s layda, moreover, appear to have been in the possession 
of the creditors in 1904, and Kashibai, who had to earn her living as an agricultural 
labourer. had nobody: else in her family to support her or to supplement: her ‘income. 
On the other hand, Rahibai’s husband. does not appear to have been a labgurer, nor 
was his land encumbered like Kashibai’, and he used to obtain the agricultural pro- 
duce of lands which were obviously larger in “extent than Kashibai’s lands. It seems 
to’ me that where the value of the whole of Kashibai’s property, ie. including her 
residence, was Rs. 600, a debt of Rs. 114 which had to be discharged, not out of the 
income of the lands but by the proceeds of agricultural labour, must be regarded as 
sufficiently onerous to constitute ‘am appreciable difference in the scales of living of 
the two sisters. Kashibai’s-husband’s family had been indebted for a period.of over 
thirty years. The trial Court hes stated in its judgment that the mortgage on Kasbi- 
bai’s Jands was posseseory “only in form,” gg Kashibai’s husband appears to have 
paid interest to the mortgagees. „I have been unable to find any evidence of his having 
paid interest to the mortgagees in the record of this case. The mortgage bond, exhi- 
bit 135, clearly mentions that the mortgagee was to have possession and appropriate 
the income from the land towards the interest. It seems to me that in view of the 
fact that neither of the sisters can be described as in affluent circumstances, the cir- 
cumstances tha? I have mentfoned above suffice to shpw that Kashibai’s income was 
markedly different from that of Rahibai and her husband, the probability being that 
while Kashibai subsisted by agricultural labour alone, Rahibai and her family lived 
mainly on the proceeds of their lands. It would seem that Jaibai was conscious that 
the property in suit had already paseed to Kashibai when she filed her written state- 
ment in the suit of 1916 whefein she did not assert any right as co-owner or co-mort- 
gagor in respect of the said property. The assesment of the lands in suit is Rs. 4-8-0. 
TP seems to me necessary to take a view on the question of the applicability of the law 
to the facts of this case different from the view taken by both the Courts below ; and 
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J hold that the difference in thé Wealth of Kashibai and Rahibai was sufficiently mark- 
ed to entitle Kashibai to be regarded’as the sister who was.“ unprovided for”, so that 
the whole property would pags to her on the death of Bhimabai, the mother. 

The appeal, therefore, succeeds on this pomt,. and will be allowed, with the result 
hat out wl be Reade ese ee 
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Bejore Mr. Justice N. J. Wadia and Mr. Justice Rajadhyaksha. 
“VINAYAK PANDURANGRAO v. SHESHADASACHARYA RAMAGHARYA.” 


Civil Procedure Code (Act V of 1908), Sec. 115—High Court— Revision furisdiction—Bom- 
bay Agricultural Debfors’ Relief Act (Bom. XXVIII af 1939), Secs. 37, 73—“ Shall be 
final ”—I: nterpretatton, ° 

An application in revision, dde: s. 115 ofthe Civil Procedure Code, 1908, lies to the 
High Court against an-.order passed by a Court, under s. 37 of the Bombay Agricultural 
Debtors’, Relief Act, 1999, transferring execution proceedings pending before it to the 
Debt Adjustment Board constituted under the Act. Neither s. 37 nor & 73 of the Act 

3 presents any bar to such an application. 

The, words “ shall be final” in œ 37 of the Act do not exclude the revision jurisdiction 
of the High Court. 

Vithal Krishna V. Balkrishna alia Shiva Natkaji v. Joma Kaskinath?, Chatur- 
*bhuj v. Mauji Ram, Ashraf v. Saith Malt, Md.‘ Ebrahim Moolla v. Jandass*, Phomon 
Singh V. A. J. WeHs*, Bachu Lal v. Rom Din’, and Tyebhoy Beso} v. Collector of 
Akmedabad®, referred to. i : 


VINAYAK (applicant) ` obtained a money decree against Seshadasacharya (oppon- 

ént) on March 24, 1933, in respect ofa money bond passed-by the latter's father. è 

The applicant applied to execute the decree, and got attached land belonging to the 
opponent. The execution ‘proceedings were then transferred to the Collector. The 
sale of land was eventually fixed for April 7, 1942. 

Meanwhile, on April 2,- 1942, the @pponent applied under the provisions of the 

Bombay Agricultural Debtors’ Relief- Act, 1939, and prayed for stay of execution 
‘of the decree. The applicant put in his objections. The hearing was adjourned to 
July 20, 1942. On the adjourned date, no further evidence was adduced, arguments 
were heard, and the matter was adjousned to August 10, 1942, for passing orders. , 
» On August 10, 1942, the opponent put in an affidavit of one Shiddappa who stated - 
that the opponent’s father was an agriculturist and that,the opponent was a minor. 
On August 13 he. put in an affidavit of Raghavachar®to the same effect. 
‘ On October 21, 1942, when the applicant came to’ know’ of the affidavits, he applied 
to the Court producing’ extracts from fhe- Records of Rights and praying that he 
Sata Be Allowed bo CONCEDE Tie wA: Perens WOD: gad padi amaru asd ipat 
he should be allowed to examine his own witnesses. . 

Oa tie tee day the Cont allowed tie extinct ty goin dad oa gaming any 
order as to.other prayers of the applicant, ‘held that the opponent was an agriculturist 
and that the debt was under M£ 15,000. The proceedings were therdlipon transferred 
"to the Debt Adjustment Board at Indi under s. 37 of the Bombay Agricultural Deb- 
tore’ Relief Act. ` 
‘The spleen applied to the High Court in revision. : 


* Decided, ` February 9, 1944. 3 [1938]e All.. 702, F.B. q 
sion Application No. 134 of ig 96, ory ap 4 [1938] AD. 110. 
<order by H. P. S iret 5 (1923) A I. R Ran SM, , ~ 
Class te Judgeat Bijapur, in Dar- 6: (1923) L L. R. 1 Ran. 276. -~ 
khast No. 478 of 1 7 (1988) A. L. J. R 118. . ` 
`1 (1885) I. L. R 10 Bom. 610, F.B. e 8 (1943) 45 Bom L. R 1055. 
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K. G. Datar, for the applicant. : 
N. M. Hungund, for the. opponent. A . - 


N. J. Wania J. This is a revision application against an oe made by the First 
Class Subordinate Judge of Bijapur under s. 37 of the Bombay Agricultural Debtors’ 
Relief Act, XXVIII of 1939. The applicant obtained ®a decree against the opponent 
in Small Causa Suit No. 1531 of 1932%on March 24, 1933, and filed darkhast No. 478 
of 1936 to execute the decree, and a land belonging to the opponent was attached. The 
proceedings were transferred to the Collector for sale of the property. Five days 
before the gate fixed for the sale, the opponent made ar application under the Bom- 
bay Agricultural Debtors’ Relief Act that the execution proceedings should be stayed. 
To that application the applicant put in his objections. These were heard on July 20, 
1942, and the case was adjourned to August 10, 1942, for pasaing orders. On August 
“10 and 13, 1942, the opponent put in affidavits of two persons on his behalf to show 
that his father Ramacharya, the origina? debtor, had been personally cultivating his 
fields. The applicant contended that the allegations made in the affidavits were false 
and asked that’ be should be given an opportunity to cross-examine the deponents and 
to produce certain documents to rebut the affidavits. The documents which he pro- 
duced were extracts from the Record of Rights showing that seven, different lands be- 
longing to Ramacharya bad been let out to tenants in the years 1929-30 and 1930-31. 
The learned Judge admitted the documents but made no orders as to the prayer for 
cross-examining the deponents, and on the éame day he made an order holding that 
the opponent was a debtor as defined in the Bombay Agricultural Debtors’ Relief Act 
and tHat hie debts did not amount to more than Ra. 15,000. He directed that the _ 
proceedings should be transferred to the Debt Adjustment Board at Indi for ded- 
sion according to law. Against that order the applicant has come in revision on the 
ground that there was no satisfactory evidence to show that the oppanent’s father had 
been personally cultivating lands, that the Judge should not’ have allowed the oppo- 
nent to put in affidavits without the knowledge of the applicant and after the hearing 
of the case had been concluded, and what his doing so amounted to a material 
irregularity. ` 

A preliminary objection has been raised on behalf of the opponent that no revision 
application can lie to this Court. The order complained against is admittedly one made 
under s. 37 of the Agricultural Debtors’ Relief Act. That section provides that all 
pending suits and applications’ for execution before any civil Court in Which the 
question involved is.the recovery of any debt from a person who is a debtor under 
the Act, if such person ordinarily resides in any ictal area for which a Board is estab- 
lished under. s. 4 of the Act or belongs to a glass of debtors for which a Board: is 
established under that section shall, if the total amount of debts due from such debtor 
is not more than Rs. 15,000, be transferred to the Board to which an application for 
adjustment of debts of such person under s. 17 lies. No such transfer can be made 
unless notice has been given to all ‘parties to the suit or application. The section also. 
provides that the decision of the Court on the points whether such person is a debtor 

- under the Act aħd whether the*amount of his debts i= Bot more than Rs. 15,000 shall 
be final. Section 73 of the Act provides that except as otherwise provided by the Act 
and notwithstanding anything contained in any other law no civil Court shall enter- 
tain or proceed with amy’ suit,or proceeding in respect of (i) any matter pending be- 
fore the Board or the Court under the Act, or (ii) the validity of any procedure or the 
legality of any award, order of decision of the Board or of the Court. It is contended 

that ander both these sertis this Court ts deberren: spore tet eting tn rey ion wit 
t@order made by the learned Judge ; 
I will deal first with the objection based on s. 73. The word “ Court” under the 

Act has a special meaning. Under 8. 2(4f(a) “Court” for the purposes of sa. 13, 14, 
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17, 61, 62(2), 63, 66, 75 and 83 means a District Gourt or a Court of the First Class 
Subordinate Judge to which an appeal lice.against the award of a Board under 8 9, 
and (b) in the remaining provisions of the Act the word “Court,” means any civil 
Court of competent jurisdiction. Section .73 is not mentioned as one of the sections in 
which the word “ Court ” has the special given to it by s. 2(4) (a), but look- 
ing at the section it seems to us cléar that the “Court” in s. 73(#) must mean 
the special.Court referred to in 8. 2(4}(a). ‘That is, the Court referred to in cl. -(t) 
of s. 73 and it is the same- Court which is referred to in eub-cl. {#). To put any 
other construction on the section appears to‘us to render it meaningless, The order 
made in this case by the First Class Subordinate Judge is one made by him under s. 37, 
that is an order made by him as an ordinary civil Court, and not as a Court within 
the meaning of s. 2(4) (a), namely a Court to which an appeal lies against an award , 
of a Boarä. On that view s$. 73 weuld have no application to the case at all It° 
seems that through: oversight s. 73 has not Been mentioned in s. 2(4)(a) as one of 


the sections in which the words “the.Court” are used in the special sense given to the 


word in that section. This is not the only section which has been so omitted. The 
learned advocate for the applicant, Mr. Datar, has taken us through all the sections 
in the Act in which a reference is made to the words “a Court” or “ the Court”, and it 
appears that in a 68(3) and in s 69 alsq the words “the Court” refer to the special 
Court created by the Act, but neither of these sections is mentioned in s. 2(4)(a). 

There is also another ground on which in’ our opinion s. 73 does not come in the 
way of the applicant. That section prevents any civil Court from entertaining any suit 
or proceeding in respect of matters pending before the Board or the Court und&r the 
Ast, or in respect to the validity of any procedure or the legality of any award, order 
or decision of the Board or of the Court. The word proceeding in this section must 
be interpreted as ejusdem generis with the word “ suif” which precedes it, and it seems 
to us to be intended to refer to suits or proceedings of an original nature in the sub- 
ordinate COurts. The object of the section evidently was to provide that Subordinate 
Judges’ Courts should not take cognizance of or proceed with matters which were 
already being dealt with by the Boards*or tHe special Courts created by the Act. In 
Kirpa Singh v. Ajaipal Singh’ a full bench, of the Lahore High Court observed that 
the words “ suits” and“ proceedings” have different meanings in different statutes, 
that it is not possible to lay down a general rule which would be applicable to all 
cases, and that in each particular case the question must be examined in reference to 
the context and that meaning-preferred which will best fit in with it. Accordingly they 
held that in sa. 29 ahd 30 of the Gurdwara Act these yordé must be construed as signi- 
fying actions in the trial Court or proceedings ¢7usdém generis and cannot be held to 
include appeals. ‘Examined in the light of these remarks the words “suit or pro- 
ceeding” in s 73 seem to us to apply only to suits or proceedings of an original nature 
and not to include revision applications filed in.this Court. 

Coming now to s. 37 it is true that that section makes the decision of the Courts on 
the points whether a person is a debtor under the Act and whether his debts are not 
more than Rs. 15,000 final. Tpe question is whether.the use of the word “final” in 
this section excludes the revisional jurisdiction of this Court. The revisional juris- 
diction of this: Court cannot be, taken away except by expres words or by -necessary 
implication. This was held by West J. as far back as 1880 in Tulsidas Dhunjee v. 
Virbussapa,? and the principle has been repeatedly affirmed by this. Court and by 
other Courts on subeequent occasions : Kirpa Singh Ajatpal Singh (supra) and 
Gulemhusain v. DéSoura2 Section 37, does not in terms refer to the revisional juris- 
diction of this Court at all. It only provides that the decision of the Judge onthe, 
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points referred to in that section shall be final. The ordinary meaning of the word NG 
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“ final” ig that the decision is not subject to appeal. There are provisions in various 
Acts in which the words “the decision shall be final” orethe cognate words “the . 
decision shall be conclusive” are used, and yet thé Courts have consistently held that 
these words do not bar the revisional jurisdiction of the High Court. Section 12 of 
the Court-fees “Act provides that question ‘relatisg to valuation for the purpose 
of determining the amount óf any chargeable dn a plaint or memorandum of ap- 
VeRO eh r and 
such decision shalt. be final as between the. parties tð the suit. In Vithal Krishna v. 
Balkrishna Janardan! it was held by a full bench of this Court that such a decision 
of a Court, notwithstanding its declared finality, is subject to revision by the High 
Court: In Shiva Nathaji v. Joma Kaskinath* the question of the revisional, powers 
of this Court both under the Code of Civil Procedure and under Regulation IJ ‘of 1827 
* was exhaustively considered by a {ull bench of this Court. In the course of his judg- 
ment, West J. observed (p. 362): — ° 

“We may, from this judgment, gather with reasonable’ certainty the opinidn of the highest 
present authorities, that the power of contol almost essential to the conception of a Sup- 
reme Court cannot be divested except by the most express and pointed statutory provisions,” 


though he went on to say that that power was not to be used by the High Court so 
as to supersede the lower Courts in their proper functions, by substituting its own 
judgment for theirs in matters committed to their jurisdiction by. the Legislature. 
Elsewhere in the judgment he observed (p. 359) :— 

“We can only say with confidence that when the Code gays ‘final’ it speaks on the sup- 
position that there has been a reasonable attention to its rules, and to ordinary principles, in 
the previous Proceedings.” . 


» The question was also considered by a full bench of the Allahabad High Court in 


Chaturbhuj v. Mauji Rams The Court was there dealing with s. 5 of the U. P. 
Agricultunsts’ Relief Act, XXVII of 1934, which provided’ that on the question dealt 
with by the section the decision of, the Court was to be subject to appeal to the Court 
to. which the Court passing the order’-was immediately subordinate, and the decision 
of the appellate Court was to be final. The High Court held that the provision about 
the finality of the “decistoh of the appellate Court cannot warrant the inference that 
the Legislature intended in any way to limit or control the revisional jurisdiction of 
the High Court under s. 115 of the Code of Civil Procedure. In Ashraf v. Saith Mal‘ 


` it was held that the provisions in s. 45(5) of fhe U. P, Encumbered Estates’ Act that 


the decision on an appeal under that section shall be “final”, meant only that the 
decision was not subject tô any further appeal» but that it did not mean that the 
power of the High Court to interfere in revision under s. 115 of the Gode of Civil 
Procedure was shut out. In the coutse of the judgment reference was made to a de- 
ciston of the Rangoon High Court in Ma. Ebrahim Moolla v. Jandass® that the provi- 
sion in s. 18 of the Rangoon Rent Act, 1920, that the decision of the first Judge of the 
` Court of Small Causes under-that Act shall be final meant only that his order should 
not. be appealable; and that it did not shut out the revisional jurisdiction of the High 
Court under s. 415 of the Code of Civil Procedure. Ig Rhomon Singh v. A. J. Wells 
it was held that the provision in O. XXI, r. 63, that the order made by the Court 
where a claim or objection is preferred under rr. 58, 59, 60 and 61' of the Code of 
Civil Procedure shall be conclusive, did not preclude revisionary jurisdiction but only 


. Tendered the orders passed unappealable. The same view was taken by the Allahabad 
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_ High Court in Backu Lal v. Ram Din.” In a recent decision of this Court im Tyebhoy 
Essofalli V. Collector . of Ahmedabad® Lokur J. eheld that a revision application under 
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E ob the Code of E T E E E by a Oaist 
under s. 6C of the Missalman Waki Act in spite of the provision in s. 6F of the 
Act that the entries made by the Court in the Register of Wakfs and the findings 
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of the Act. t 
There is this ample authority fr the view tat the mere use of the words “ ‘shall 
‘be final” or “shall be còhclusive ” in an enactment does not have the effect of shutting 
` out the revisional jurisdiction of this Court. The ordinary: meaning of these words 
is merely that there shall be mo appeal against such orders. We are therefore entitled 
to interfere in revision with the order made by the learned Judge undér s. 37 of the 
Agricultural Debtors’ Relief Act if we are satiefied that there was a material irregu- 
larity on the part of the learned Judge in making that order. i 
From the record of the proceedings we are satisfied that there was in this case such ° 
a material irregularity. The learned Judge Was clearly wrong in allowing the oppo- 
- nent to put in affidavits without the knowledge of the applicant, and also in, not allow- 
ing the applicant the opportunity which he bad asked for of crose-examining the de- ~ 
‘ponents. He has also, as far as we can judge from the very brief order which he has 
made, failed to consider the entries from the Record of Rights which: the applicast 
produced, and the production of which was allowed by, the learned Judge. Under the 


~ ı provisions of O..XIX, r. 1, of the Code of Civil Procedure it is open to the Court to, 


allofW a fact to be proved by affidavit, but where either party bona fide desires the 
Production of the witness for cross-examination and such witness can be produced, it . 
is not open to the Judge to allow the matter to'be proved by affidavit. The protedure 
adopted by the learned Judge has in our opinion resulted in injustice to the applicant. - 
We accordingly make the rule abẹplute, ‘set aside the order made by the learned 
Judge transferring the proceedings to the Debt Adjustment Board at Indi, and direct 
-that the learned Judge should hold further inquiry and give the applicant decree-holder 
an opportunity of croseexamining the two persons avhoee affidavits were produced by 
the opponent, and also consider the documentary evidence which has been adduced by 
the applicant, and then dispose of the fatter according to law. Both parties should 
‘be allowed to lead further evidence. The applicant will get his costs of this applica- 
‘tion from the opponent. Costs in the lower Court will abide the result. « 


i Before Mr. Justice N. J. Wadia end Mr. Justice Rojadhyakska. i 
RANCHHOD BAHYA v. MUSAJIBHAI» ' 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1939), Secs. 37, 73, 85—Suit filed 

prior to establishment of Debtors Adjustment Board—Appkcation made to Board after 

its establishment—Stay of suit under s. 73—Whether s.'73 applicable to syits pending at 

dale of establishment of Board. 

Section 73 of the Bombay Agricultural Debtors Relief Act, 1939, does not apply to O 
suits which are pending at the date when a Debt Adjustment Board is established in- 
_ any particular area. t° ° ° 
7 Dadiba Arsiwalla y. Thaksji Ramji2 followed. 
In re Reference under O. XLVI,'C. P. C., referred to. ‘ 


ON September 26, 1941, ‘one Musajibhai (plaintiff) filed a suit, in the Court of the ` 
_ ‘Subordinate Judge at Bulsar, against Ranchhod and another (defendants) for posses- 
‘gion of certain. property, alleging that the property was fold to him by the defendants 
, and one.Bai Mani and for rent dueeunder a registered rent-note passed(by the 
* Decided, February 9° 1944. Civil Revi- No. 335 of 1941. 
sion Application No. 400 of 1943, from an 1 ee) E 7 
order- passed K B. Nallawalla, Subordin- @ 2, (1942) 45-Bom. L. R. 445. 
ate Judge at Bulsar, on application in Suit $ ` 


$ e 
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defendants. On June 29, 1942, the defendants applied to the ‘Debt Adjustment Board 
which was established in the Bulsar Taluka in January, 1942 under the Bombay Agri 
cultural Debtore Retief Act, 1939. On July 3, 1942, the defendants applied to the Court 
under s8. 73 of the Act that the hearing of the suit should be stayed till the application 
to the Debt Adjustment Board had decided. This*application was granted by the 
Court. On March 23, 1943,.the defendants applied to the trial Court to raise an 
issue regarding their status as debtors under the Bombay A¢ricultural Debtors Relief 
Act.» The Court granted the application on April 27; 1943, and raised an issue as re- 
gards the status of the defendants. On June 30, 1943, the plaintiff requested the 
Court that thé issue regarding the status should not be tried at that stage but the Court 
should enter into an enquiry into the merits of the contentions regarding the nature 
of the transactions entered into between the parties. The defendants.opposed this ap- 
plication. The trial Judge on July 12, 1943, beti that the issue regarding the nature 
of the transactions should be decided fir®t and directed that the defendants should pay 
the requisite court-fee stamp for redemption within fifteen days. 

The defendants applied in revision to.the High Court. 

J. C. Shak, ‘with N. C. Shah, for the applicants — 
* H. M. Choksi, for the opponent. 


N. J. Wana J. This is an application if revision by the petitioners, ea were the 
defendants in the lower Court, against an order made by the Second Class Subogdin- 
ate Judge of:Bulsar in a suit filed against the petitioners by the opponent. The suit 
was for possession of certain property which, the opponent alleged had been sold to 
him by the petitioners and one Bai Mani, and for rent due under a registered rept- 
note passed by the petitioners to the opponent on February 19, 1931. The suit was 
filed on September 26, 1941. Og January 1, 1942, the Bombay Agricultural Debtors 
Relief Act was made applicable to the Bulsar Taluka of the Surat District and a Debt. 
Adjustment Board was established under s. 4 of the Act. Om June 29, 1942, the peti- 
tioners applied to the Debt Adjustment Board under the Act. On July 3, 1942, they 
applied to the Court under s. 73 of the Act,that the hearing of the suit should be 
stayed till the application to the Debt Adjustment Board had been decided, and on 
the same day the learned Judge made an order staying the suit.: Thereafter on August 
6, 1942, it was decided by this Court in Dadiba Arsiwalla v. Thakuji Ramji that the 
Bombay Agricultural Debtors Relief Act does not provide that on an application be- 
ing’ made under s. 17 s. 73 comes into operation, and that in respect of pending suits 
the jurisdiction remains in the Court under s. 37 to determine whether the applicant 

_is a debtor within the*meaning ôf the Act and whether his debts are below Rs. 15,000. 
As a result of this decision the petitioners applied to the trial Court on March 23, 
1943, to raise an issue regarding their status as debtors under the Bombay Agricultural 
Debtors Relief Act. Before that thew had taken an adjournment for paying court-fees 
for redemption, The learned Judge granted the application and raised an issue as 
-regards the status of the defendants. This was on April 27, 1943. Thereafter an- 
other decision of this Court under the Act was reported in In re Reference under O. 
XLVI, C. P. C? in which it was held that in a suit Yélating to a transaction which is 

- said by one side to be a mortgage and by the other side to be a sale, that question 

_ must be determined by the Court before transferring the suit to the Debt Adjustment 
Board under 8 37 of the Bombay Agricultural Debtors Relief Act, 1939. 

In the present suit it was the contention of the defendants that the real transaction 
between the parties was not “one of sale but of mortgage. .The opponent thereupon 

lied to the Court for raising an issue regđrding the nature of the transaction in 

Zult and for deciding it before the issue, about the defendants” status as debtors under 

the Agricultural Debtors Relief Act. Thg a application was opposed by the defendants, 


_ 1 (1942) 44 Bom. L. R. 865. ` i 2 (1942) 45 Bom. L. R. 445. 
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but the learned Judge allowed it and ordered that the question whether the transaction 
was a sale or a mortgagg should be decided first, and he directed the deferidants to 
pay court-fees for redemption within fifteen days. Arnt thie order thie ate 
have come in revision. ‘ 


The main contention of the applicants is that under s. 73 of the Act the Court, was 
bound to stay the suit as soon as it°was informedfthat an application had been made to 
the Debt Adjustment Board by the defendants. The suit had admittedly been filed 
before the Debt Adjustment Board was established for the Bulsar Taluka. Section 73 
provides that except as othergvise provided by the Act, no civil Court ghall entertain 
or proceed with any suit pending before the Board or the Court.under the Act. The | 
question before us is whether under this section the pending suit should have been 
stayed. ‘Section 85(1) of the Act provides that on the date on which a Debt Adjust: 
ment Board is established fof any lecal area under s, 4, the Dekkhan Agriculturists’ + 
Relief Act, 1879, shall cease to have any force in that-area. Sub-section (2) provides 
that nothing in sub-s. (1) shall.be deemed to affect, in regard to persons who are debtors 
and in respect of whose debts an applicatign under s. 17 can be made, any right, 
title, obligation or liability already acquired, accrued or incurred, before the aforesaid 
date (Le. the date on which a-Board is established) and any remedy or pr in 
respect of such right, title, obligation or ligbility, or anything done in the course of 
Da E pending i any Court on te E die, dnd! any ict aenaly ore 
ceeding may be enforced, instituted or continued, in so far as the enforcement, institu. 
tion or continuance is not inconsistent with the provisions of the Act. , The proviso to 
the section says that nothing in it shall in any way affect the tranafer under s..37 of 
any suits or proceedings to which such debtor was a party. Section 37 pro 
vides that all pending suits and applications for execution before any civil Court 
in which the question involved is the recovery of amy debt from a person who is a 
debtor under the Act shall, if the total amount of debta due from such debtor is not’ 
‘more than Rs. 15,000, be transferred to the Board to which an application for adjust- 
ment of debts of such person under s. 17 lies. Réading the three sections together it 
appears that s 73 is not applicable +o afits or .applications for execution which 
are pending où the date on which a Board is established for that particular area. To 
hold otherwise would conflict with the provisions of s 85 which expressly says 
that pending proceedings shall be continued. Section 73 would apply to all suits and 
applications for execution filed after the establishment of a Board in any particular 
area, and if after the filing of a suit or of an application for execution in such area an 
application is made to the Debt Adjustment Board, the.Court would be bound to stay 
further proceedings. But as regards suits filed prior to the establishment of the 
Board, and which were pending at the°date of the establishment of the Board, a. 37 
read with. s. 85 provides that it is for the Court to’detide whether the defendant 1s 
a debtor within the meaning of the Act and whether his debts do not exceed Ra. ' 
15,000 ; and if the Court so finds, it is bound to transfer the suit to the Board. We 
agree with respect with the remarks of Kania J. in Dadibe Arsiwalla v. Thakufi Ramji 
that (p. 867) :— ys , E$ r 

“Tn respect of the pending suits the jurisdiction remains in the Court [under s 37] to 
determine whether the applicant is a debtor within the meaning of the Act and whether his 
debts are below the amount of Ra. 15,000. ” . 


The suit in that case aleo had been filed before a Debt Adjustment Board had been 
established. The view which we are taking that s. 73 foes not apply to suits which 
are pending at the date whem a Debt Adjustment Board 4s established in any particu- 


lar area derfves suppor® from s. 85 which expressly provides that such pending 
or applications shall not be affected. It is tre that the section provides that such 


pending remedies or proceedings may be enférced, instituted’ or continued in so far as 
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` the enforcement, institution or continuance is not TETEN. with the provisions of 
he dee Tt cannot be said that the continuance of suits pending at the time is in- 

n consistent with the provisions of the Act since s. 37 expressly deals’with such suits, 
-and 8, 73, which directs-that a civil Court shall not entertain or proceed with any 
suit in respect of any matter pending before a Board, contains the words “ except as 
otherwise provided by this Act.” “Rhese words seem to exclude*from the operation 


of that section pending suits and applications, which are provided for in s. 37. The 


proviso to s. 85 which directs that nothing in that, section shall in any way affect 
the transfer under s. OF Of any’ silts Or: proceedings to whieh the deitor wana: party, 
also points to the same conclusion. 


The leamed trial Judge therefore was not bound to stay the'suit under s. 73 merely 


because an application had been made by the defendants to the Debt Adjustment 
+ Board. The suit haying been filed prior to the gstablishment of the Board it was for 
the Court and not for the Board to decile whether the‘defendants were debtors under 
the ‘Act and whether their debts did not exceed Rs, 15,000, antl the defendants them- 
selves evidently accepted this position and applied to the Court to raise an issue re- 
garding their status. The defendants have not come in revision against that order. 
The subsequent order of the Court, directing that the question whether the transaction 
was a sale or a mortgage should be decided first’ before the question of the defendants’ 
status was considered, has been made in a®cordance with the decision of this Court 
in In re Reference under O. XLVI, C. P. C. It, is obviously necessary that the Court 
should decide that question first. If the Court comes to the conclusion that the trans- 
action is a sale and not a mortgage the question of the defendants’ statug: would ae 
have to be considered at all. 
' A further point was urged before us that the order made by the learned Judge dr- 
` ecting the defendants to pay the requisite court-fee for redemption within fifteen days 
‘was wrong and that the defendants could only be called upon to pay court-fee after 
the amount of the debts had been determined It appears from the Roznama of the 
suit that as early as June 28, 1942, an oral application was made to the’Court on be- 
half of the defendants for time to pay eourt-fees, and subsequently on December 24, 
1942, February 9, 1943, and February 25, 1943, applications for time to pay court-fees 
were made. It was therefore the defendants’ own prayer that they should be allowed 
to pay court-fees for the redemption which they had prayed for. In the circumstances 
we see nothing wrong in the order made by the learned Judge. The application must 


therefore be dismissed and the rule discharged with costa. 


Deciee-—Execution—tDecree imposing perpetual liability—Declaratory decree—Duty of execuli- ` 


? 


t 
. 


Bejore Mr. Justice “Lokur. 
VYASACHARYA MADHAVACHARYA v. DAJI BABA. 4 


ing Court—Res judicata—Crvil Procedure Code (Aci V of 1908), Sec. 11. 

A landlord obtained a decree against his’ tenants which directed: “The defendants 
do pay the plaintiff an enhanced rent of Ra. per annum in respect of the said pro- 
perty from“the date of suf.” The decree waa suaqcgsafully executed thrice, When it 
was sought to be executed for the fourth time, it was contended that the decree was 
merely a declaratory decree and was therefore incapable of execution :—~ 

Held, (1) that the decree directed the defendanta to pay Ra 304 every year and did 
not merely declare their liability to pay ‘that amount ; 
` (2) flat. while 1E wea sigh proper: thut a perpe dewes Sleds roat anata be 
: passed, once it was parsed, rightly or wrongly, the executing Court was bound to exe-’ 
ee eS et 

“Decided, Februar 1944. Sesond Appeal No. 38 of 1 1989, reversing the order 


No. 903 of 1941, ‘again the decoy are by SM. Bhoe Subordinate Judge at 
G. H. Salwi, District Judge at Satara, in Darkhast No. 459 of 1987. 


R 1 
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- (3) hae an e era wins a a vas hues aaa a d a 
bound by res judicata and were not at Hberty to re-open the question whether it Was a 
mere declaratory décreé : - 

Bibi Vaid Kuar v. Balkishan Das Mehra, followed. “ 


VYASAGHARYA and others (plaintiffs) obtained a: decree against their tenants Daji 
and others (defendants) ethem to arrears of rent due and further 
directed : “The defebdants do pay the plai an enhanced rent of Rs, 304 per 
annum in respect of-the suit prqperty from the date of suit” 

The plaintiffs executed the decree, thrice and obtained partial satisfaction of the 
decree. In 1937 they execut&d the decree for the fourth time, when the defendants 
raped da the ie te the etalon kiat tier dentek, as Uy Graistatory and 
therefore not executable’ 

The trial Court ordered exeaition to proceed. On appeal, the District Judge took. 
the view that the.decree was declaratory ang dismissed the darkhast. Toeapiinyns 
appealed to the High Court. 

P. B. Gajendragadkar, for ‘the appellants. 
No appearance’ for the respondents. . “i 

LOKUR J. Theana arises Gar of a daaa in Whidh ie deae holders dand 
to recover Rs. 1,717-13-0 as the balanceeout of the rent due to them for ten years 
1926-27 to 1936-37: The decree sought to be exectited was passed in Suit No. 277 
of [926 filed by thé appellants to recover possession of their land from their tenants 
the respondents, or in the alternative for enhancement of the rent. It was beld in 
that suit that the defendants were permanent tenants, but the rent was enhanced and 
they were ordered to pay Rs. 304 every year as enbanced rent. The appellants, there- 
fore, sought to recover in execution of the decree ten years’ rent at that rate. Nine 
of the respondents put in various contentions, but ‘they were all disallowed by the 
execution Court and the darkhast was ordered to proceed. But in appeal the learned 
District Judge raised a new point as to whether the decree was executable» He held 
that the decree was merely a declaratory decjee declaring that the decree-holders were 
entitled in future to get Rs. 304 as rent per year and that the decree did not give them 
any Tight to claim the amount as it became due year after year in, execution of the 
decree. On that ground he allowed /the appeal and dismissed the darkhast. 

It is now contended.in this second appeal that the decree is not a merely declaratory 
decree, but it directs the defendants to pay ‘Rs. 304 every year, and moreover as the de- 
cree was executed three times before, it is not open to the judgment-debtors to contend 
that the decree is not executable. The relevant clausesin the decree runs as follows :— 
“The defendants do pay the plaintiff ap enhanced rent of Rs. 304 per anum in respect 
‘of the suit property from the date of suit.” 

Thig shows that the decree directed the-defenganta to pay Re. 304 every year and 
_ did not merely declare their liability to pay that, amount. The executing Court 
-cannot go behind the decree and it was not open in execution proceedings to contend 
that the decree should have been merely a declaratory decree. As pointed out by the 
learned District Judge, if such’ a decree for the payméht of rent evefy year for ever 
be paseed, the decree-holders will get a perpetual decree without having to pay any 
court-fee stamp for the recovery of their annual dues. It is not proper that such a 
perpetual decree should be passed in favour of the plaintiffs. But once it is passed, 
rightly or wrongly, the executing Court is bound to execute it and cAnnot question 
the propriety of that’ decree. On the face of it, the otder in the decree directa the 
defendants to pay Rs. 304 every year to the plaintiffa oe Moe 
of erecutiód and the eftcuting Court is bound to execute it as it stande. M 


"1 (1982) L L. R. 14 Lah. 409. 
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on irs previous occasions ine decree was treated as a decree capable of execution 
and was executed without any objection. on the part of the judgment-debtors. Hence 
the question as to whether it is a mere declaratory decree cannot be re-opened and is 
barred as res yudicata. That is not a pure question of law, but it is a question of the 
‘construction of the decree and it was construed in previous darkhasts as a decree 
capable of execution. In Bibi Vaid, Kuar v. Balkishan Das Mekra' the wife had 
obtained a declaratory decree for maintenance at the rate of Rs. 45 per month against 
her husband and the decree was executed by the wife several times through the Court 
without objection. But when subsequently she-again squght to recover arrears of 
maintenance for two and a half years, the husband for fhe first time raised the objec- 
tion that the decree) being declaratory, was‘ not executable, and it was beld that the 
decree having been allowed to be executed in previous proceedings without any objec- 
e tion, the objection that the decree was incapable of execution could not be raised in 
subsequent proceedings. In the same way the execution of ‘the décree in question 
cannot be refused on the ground that it is mady cevler sary and not capable of 
execution. 
d The appeal is, therefore, sitet ant the order papecd by. aae Court 
restored. The appellants shall get their costs from the respondents throughout. 


ee ’ 
Before Mr. Justice N. J. Wadia and Mr. Justice Rajadhyeksha. E 
= MABEL HEAD v. MISS KATHLEEN. GUEST. * 


Provident Funds Act (XIX, of 1925), Secs. 3, 4 ; Provident Fund Rules of the GI. P. Rail- 
way, r. 23—Nomination by contributor of persons not his dependents—Dependent of còn- 
’ itibulor in existence—Validity pf nomination. « x 
Under the Provident Funds Act, 1925, and the rules framed under it, there can ` þe 
_ a valid nomination by a contnbutor of any person other than a dependent, although there 
18 a dependent of the contributor, in existence. 
i Nidhu Sudan Mukherji v. Bibha Batee Debi and’ Ma Kyway v. Ma Mi Lay, referr- 


~ 


ed to. J ° t 
Mohammad Naim v. Mysammat Mimir: xua-Nissa® and Lakshmamma v. Subraman- _ 
yam,* followed. - š 


ONE Walter Thomas Head who was an enginę'driver in the G. I. P. ‘Railway was a 
contributor to the G. I. P. Railway Provident Fuńd. His wife Mabel (plaintiff) had 
left him in 1931 dnd one Mies Kathleen Guest (defendant No. 1) lived with him as his, 
mistress since then. . He haf ong son by defendamt No. 1 named Terrence (defendant 
No. 2) who was born on May 19, 1932. 

On July 25, 1938, Walter Thomas Head made a declaration that out of the amount 
standing to hig credit in the Provident Fund, Rs. 50 should be given to his wife, Rs. 
5,000 to defendant No. 2 and the balance to defendant No. 1. Walter died on De- 
cember 9, 1938. 

The plaintiff filed the present suit against the defendants on February 4, 1939, for 
a declaration thet the nomination in favour of the twp defendants was invalid and for 
an injunction to restrain them from drawing the amounts. The plaintiff contended 

` that she was a dependent of the, deceased as defined in the Provident Funds Act,.1925, 
that defendants Nos. 1 and 2 were oply nominees, and that under the Act ‘there could 
be no valid nomination in favour of persons who were not dependents so long as the 


17 (1982) LL. R. 14 Lah. 489. sayal, ın Regular Cavil Suit No. 80 of 1939. 


* Decided, Febrwary 23, 1944. Second A b it 940] 1 Cal. 476 

1041 of 1941, from, the decision of R 2 rea 
Karnik, Assistant Judge at Taea, a Appeal 3 935) LL 1r tuck 6 611, 638, F.B. 
No. 81 of 1940, confirming the decree passed 4 tose K L R. Mad. 489 7 


by V. N. Palekar, Subordinate Judge at Bhu® 
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deceased had left a dependent. The trial Judge dismissed the suit. On appeal the 
Assistant Judge confirmed the decree of the trial Court. The plaintiff appealed to the 
High Court. 

Y. V. Dixit, for the appellant. 

C. K. Shah, for the respondents. š 

N. J. Wapa J. This is an appéal against a Aecision of the Assistant Judge of Jal- 
gaon confirming a decree made by the Second Class Subordinate Judge of Bhusawal 
dismissing the appellant’s suit. ‘The appellant is the widow of one Walter Thomas 
Head who was an employee ef the G. I. P. Railway Company and who died on De- 
cember 9, 1938. He was a contributor to the G. I. P. Railway Provident Fund which 
is governed by the Provident Funds Act, XIX of 1925. Prior to his death, he had 
made a declaration to the effect that out of the amount standing to his credit in the 
Provident Fund, Rs, 50 should be given to his wife, the plaintiff, Ra. 5,000 to defend- * 
ant No. 2 who was his eon, and the balance*to defendant No. 1 who was his house- 
keeper. The plaintiff brought the suit for a declaration that the nomination in favour 
of the two defendants was invalid and for ap injunction to restrain them from draw- 
ing the amounts, She contended that defendant No. 2 was not the son of her hus- 
band by defendant No. 1, Both the Courts have found that defendant No. 1 was the 
jhouse-keeper and also the mistrese of the,deceased and that defendant No. 2 was the 
son of the deceased by defendant No. 1. 

The main contention of the appellant was that she was a dependent of the deceas- 
ed as defined in s. 2 (c) of the Provident Funds Act, while defendants Nos. 1 and 2 
were not dependents but only nominees, and that under the provisions of the Act so 
lomg as the deceased left a dependent, there could be no valid nomination in favour 
of persons who were not dependents. The trial Court overruled this contention and 
dismissed the suit, and that decree was confirmed in Appeal by the Assistant Judge. 

The only question before us is whether under the Provident Funds Act, XIX of 
1925, and the rules framed under it, there can be nq valid nomination by a contributor 
to the Provident Fund of any person other than a dependent so long as there is a 
dependent in existence. In support of this contention reliance is placed on s. 3, sub- 
s. (2), and s 4 of the Act and r. 23 of the Provident Rules of the G. I. P. 
Railway. Section 3(1) provides that a compulsory deposit in any Government or 
Railway Provident Fund shall not in any way be capable of being assigned or charged 
and shall not be liable to attachment under any decree or order of a Court. Sub-sec- 
tion (2) provides that any sum standing to the credit of any subscriber to, or deposit- 
or in, any such Fund at the time of his decease and,payable under the rules of the 
Fund to any ‘dependent of the subecriber or depositor shall vest in the dependent. 
Section 4 (1) (a) provides that when the sum standing to the credit of a subscriber 
or depositor has become payable, the officer responsible for its payment shall, if the 
subscriber is dead, and if the sum or balance df it vests in a dependent under the 
provisions of 3. 3, pay the same to the dependent or to amy person authorised by law 
to receive payment on his behalf; or (b) if the whole sum or balance, as the case 
may be, does not exceed five thousand rupees, pay the same, or any pare thereof, which 
is not payable under cl. (a), to any person nominated to receive it under the rules 
of the Fund. Section 5(7) provides that— 

“Subject to the provisions of the Act, but otherwise notwithstanding anything contained 
in any law for the time being in force or any disposition, whether testamentary or otherwise, 
by a subecriber to, or depositor in, a Government or Railyay Provident Fund of the sum 
standing to hig credit in the Fund, or of any part thereof, any nomination, duly made in 
accordance with the rules of the Fund, which purports to confer upon any person the 
ta receive tht whole or iy part of such sam on the deth of the subucriber or dod NN 
shall be deemed to confer such right absolutely, until such nomination is varied by another 
nomination made in like manner or is expresaly Cancelled by the subscriber or depositor... ..” 

ROL 
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Rule 23 of the Provident Fund Rules of the Company provides that— 
“On the death of any member of the Fund whilst in the servise of the Railway, the Chief 
Accounts Officer shall (subject to the provisions in these rules and more particularly the pro- 
visions in r. 25) pay to bis executors oq administrators or other lawful representative the sum 
standing to the deceased member’s credit,” 
There-are no express-words-in: any. of thes provisions of fhe Act or the Ria to the 
effect that a subscriber to a Provident Fund cannot nominate a person who is not a 
dependent so long as there is a dependent in existence, and that any nomination in 
favour of a person who is not a dependent shall be inyalid if there is a dependent. 
In other Provident Fund Rules, for instance, in the Bombay General Provident Fund 
Rules, there is a provision (r. 7) that 
“a subscriber shall, as soon as may be after joining the Fund, send to the Account Officer, 
a nomination conferring on one or more persons the right to recelve the amount that may 
stand to his credit in the Fund, in the eyent of his death before that amount has become 
payable, or having become payable has not been paid, provided that if, at the time of making 
the nomination, the subecriber has a family, the nomination shall not be in favour of any 
person or persons other than the membereeof his family.” 
A similar provision exists in r. 5 of the Indian Civil Service Provident Fund Rules. 
Where, therefore, the authorities framing the rules intended to make such a provision, 
they have done so expressly. The contentfon on behalf of the appellant is that the 
effect of s. 3(2) is that if a subscriber leaves behind him a ' ‘ dependent”, the amount 
to the credit of the subscriber in the Provident Fund immediately vests in the de- 
pendent. But this contention ignores the words “and payable under the rules of the 
Fund to any dependent of the subecriber” which occur in this sub-section, and the 
effect of which seems to be that the amount to the credit of the subscriber in the 
- Provident Fund would vest in ¢he dependent only if the dependent was, under the 
rules, entitled to receive it, ie. if there was no other! person such as a nominee, with 
a better right to receive it. Section 5 which enables a subscriber to make a nomina- 
tion does not contain any provision that a nomination cannot be made in favour of 
a person who is not a dependent if there is a dependent in existence. Clause (b) of 
sub-a. (1) of s. 4 does not, in our opinion, support the contention of the appellant 
- that the claim of a nominee can be recognired only if there is no dependent to wham 
the sum would be payable under 3. 4(1)(@). Nor is there anything in the provisions 
of r. 23 which lends support to the appellant’s contention. That rule merely pro- 
vides for the payment of the sum standing to the credit of a eubscriber in his Pro- 
vident Fund to his “ executors or administrators or other lawful representative” and 
that direction is expressly madé subject to the provisions of the Rules and more parti- 
cularly to the provisions of r. 25; and r. 25(b) (#) provides that “if a declaration 
made by the member in accortlance with the provisions of the rules subsists, the 
amount standing to his credit in the Fund ‘shall, subject to the other provisions of the 
rules, be payable in accordance with such declaration.” 

In this comection it is relevant to refer to the provisions of r. 8 which in our 
opinion give qme indication, of the intention of the Legislature and the framers of 
the rulea. Rule 8(a) provides for a contribution béifg made to the Provident Fund 
by the Railway Company equal to the subscriptions made by the member, and r. 8(b) 
provides that in the Provident Fund account of each member any gratuity payable 
to the member before his retirement or on his death while in service shall be credited. 
The rule then goes on to say : 

“In the event of hia death while in service, the amount of such gratuity, if any, shall not- 

any nomination made by the subscriber be paid from the Fund to his widow, 

falling the widow to his dependent children, and failing theft to the ad&pted (depend- 
ent) children, if any.” R 

This provision seems to indicate that in the absence of it, the amount of tbe gratu- 
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ity, like the rest of the Provident Fund, would have been payable to any pereon 
nominated by the subscriber, even though that nominee might not be the widow or 
child or other dependent of the subscriber. If, under the provisions of æ. 3 and 4 
of the Act and r. 23, no nomination in favour of a non-dependent could be made 90 
long as there was a widow or 2 child or other dependent of the subscriber in existence, 
this provision would have been unnecessary. W is argued that the object of r. 8(b) 
was to make an exception in favour of only two classes of dependents, viz. the widow 
and the children, and not in favour of other persons who would be dependents within 
the meaning of e. 2(c) of the Act, such as a husband, parent, minor brother, un- 
married sister or a deceased son’s widow. If that had been the intention of r. 8(b), 
one would have expected the rule to say that the amount should be payable to the 
widow or the dependent children, notwithstanding any nomination made by a sub- 
scriber in favour of any other dependents. 

The appellant has relied in support of het contention on the decision of the Cal- 
cutta High Court in Nidku Sudan Mukherji v. Bibha Bates Debit. That was a case 
falling under the General Provident Fund (Bengal Services) Rules. A subscriber had 
validly nominated his wife as the beneficiary of his provident fund. The wife pre- 
deceased the husband and there was no subsequent effective nomination. Upon the 
death of the subscriber, his three adult sons claimed to be solely entitled to the amount 
standing to the credit of the subscriber, to the exclusion of the adult married daughters 
on the ground that they were the only heirs of their mother, in whom the fund had 
vested absolutely, as the nominee. It was held by the Court that whatever might 
be the position if the rules stood by themselves, as the rights of nominees, *which | 
idtluded rights of nominees’ representatives, were expressly postponed, by s. 4 of the 
Act, to the rights of dependents, the married daughtere were entitled to share equally 
with the sons of the subscriber. The decision was that of a single Judge, who inter- 
preted s 4, to mean that the amount standing to a subscribers credit should be 
paid to his dependent in the first instance, or to his nominee, and that the rule only 
permitted the nominee to receive any sum gr balance which was not payable under 
cl. (a), ie. to a dependent. A different view was taken by a division bench of the 
Rangoon High Court in Ma Kyway v. Ma Mi Lay: In that case a Burman Buddhist, 
who was an employee of the Burma Railways and a subscriber to the Railway Pro- 
vident Fund, nominated his sister to receive the Provident Fund amount on his death. 
Tt was held that the nomination was valid even though it was prohibited by the per- 
sonal law of the parties. 

The view which we are taking in’ this case that there is nothing in the provisions 
of s. 3, Bubs (2), of the Act, which necessarily implies that there can be no valid 
nomination of a non-dependent if there is a dependent in existence, is supported by 
the remarks of King C. J. in Mohammad Naim. v. Musemmat Munim-un-nisse® that 
the provision in s. 3, subs (2), appears to contemplate primarily a case where no 
nomination has been made by the depositor. In Lakshmamma v. Subramanyam‘ 
there was a contest between a woman who claimed the Provident amount of 
a depositor on his death as bis*widow, and the deposttor’s son. It Was found that 
she had not been legally married to the depositor. She had been nominated by the 
depositor as the person entitled to receive the amount. It was held that she was 
entitled to receive the amount in preference to the son of the depositor. It was a 
clear case in which a non-dependent who had been nominated by the depositor was 
held entitled to the amount in preference to the son who was a dependent within the 
meaning of the Act. The trial Court*had decreed the suit in favour of the son 

the ground that he waa dependent within the meaning of s. 2 of the Act, andi 


1 [1940] 1 Cal. 476. ý *3 (1935) L L, R 11 Luck. 611, 638, 
2 (1928) I. L. R. 6 Ran. 682. 4 [1939 965) DTe R U Iud 6 SR 
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nomination in favour of the mistress must be treated as an unlawful nomination. In 
overruling this contention, Burn J. observed (p. 490) : . 

“We are unable to find any provision in the Provident Funda Act, which says that only 
a dependant may be lawfully nominated. On the contrary, we think that s. 4, Provident 
Funds Act, clearly implies that a nomination may be madein favour of a person other than 
a dependent.” t 

We agree with respect with this view and, hold that the decision of the Courte below 
is correct. The appeal is dismissed with costs. e 


Before Mr. Justice Divatie and Mr. Justice Macklin. 
VENKATRAO SHRINIWASRAO v. BASAVPRABHU SIRDESAI.* 


Practice—Appeal—Privy Councăi—Consolidation of appeals—Security for costs. 
Where more appeals than cne are consolidated for the purpose of hearing before the 
Privy Council, the security for costs is payable separately for each of the appeals so 
consolidated. 


THE facts appear sufficiently from the jian 


R. A. Jakagirdar, for the applicant. ° 
D. R. Manerikar, for the opponent. 


Drvaria J. This application for leave to appeal to the Privy Council has Been 
‘placed before us at the instance of Mr. Jahagirdar, the learned advocate for the 
applicant. He says that the Registrar’s office has wrongly asked for separate security 
PE OE RE ORS NEE Ea ele A E On deter ip D eucated ay 
this Court. 

STharerare PEE T aa dhe Awe eppentacngaina the wane EEE 
on a common point. Mr. Jahagirdar contends that, as this Court has passed the 
order for consolidation, the order for the deposit of security for costs, Le. Rs. 4,000, 
must be for one appeal and not for both, 

Order XLV, rule 4, eimply empowers this Court to make an order for consolidation 
for pecuniary valuation, but it does not say. anything about taking security for costs 
in such a case. Rule 7 of the Privy Council Rules of 1920 is.as follows :— 

“ Where there are two or more appeals arising out of the same matter, and the Court is of 
opinion that it would be for the convenience of the Lordships of the Judicial Committee and 
Sa ee, ooer eatae Pt meron Soe aeee Me Aa a Eae a 
peals to be consolidated” ° . . 
There i so rule either fn the! Privy Coinci Pales OF 1920 op ot 1625 under wich 
there may be only one set of costs in the consolidated appeals. In the absence of any 
provisions in the Civil Procedure Code or in the Privy Council Rules it cannot be 
said that whenever there is an order of consolidation the order of security for costs 
should be only for one appeal. 

In the present case the appellants are different although the point is common, and 
we do not thin? that an order*of security for costs im ene appeal only could be made. 
We are of opinion, therefore, that the Taxing Officer is right in demanding two sepa- 
rate securities for the two different appeals which have been consolidated. 

There are no reported decisions an this point. The only one which throws some 
light on the point is Mussammat Bibi Nabi Zohra v. Rai Baijnath Goenka Bahadur+ 
There also the appellants wert different although the respondent was the same. 

an SANE e 2 ey De uO Jeet Or 
Mths other appeal. Costs costs in appeal. 


* Decided, March 2, 1944. Civil Applicm 1938. 
tion No. 364 of 1943, in F. A. No. 311 of 1 (1919) 4 P. L. J. 198. 
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Before Mr. Justice N. J. Wadia and Mr. Justice Rajadhyaksha, 
BHIMAPPASAHEB GIREPPASAHEB v. RAMAPPA BALAPPA.* 


Civil Procedure Code (Act V of 1908), Sec. 151—Court—Inherent jurisdiction—Other te- 
medias available to applicant—Bombay Hereditary Offices Act (Bom. II of 1874), Sec. 
10—Cortificate—Watan proptrty—Dismissal 8f darkhast on production of certificate— 
Whether darkhast can be revived on canceltatidn of certificate. 

The Court has inherent power to entertain an application under s. 151 of the Civil 
Procedure Code, 1908, even where the applicant has other remedies open to him for 
‘redress. m 

An application for execution of a decree for attachment and sale of property, dis- 
missed on the production of a certificate of a revenue officer, under s, 10 of the Bombay 
Hereditary Offices Act, 1874, to the effect that the property was not liable to be attached 
and sold in execution of a decree, can be revived and proceeded with, if it is shown that. 
the certificate has been subsequently cancellgd by a higher revenue authority on appeal. 

Bholu v. Rom Lal, Acharji Bibi v. Swoms Shesh Schait, V. Swamigal v. K. Goundan?, 
Sundaramma v. Abdul Khadar, * and Palaniappa Chettiar v. Ramastoami Servai,® relied on. 

Vijayadas Hanumantdas v. Skekkerappa Anantoppa® and Channappa Girimallappa v. 
Shankardas Visknudast, distinguished. 


Ong Ramappa (plaintiff) obtained a money decree against Bhimappasaheb (de- 
fendant), and applied to execute the defree. In execution proceedings, the plaintiff 
got Jands belonging to the defendant attached. The Court ordered sale proclamation 
to issue on December 3, 1942. 

While the proceedings were pending the defendant obtained on March 8, 1943, a 
certificate from the District Deputy Collector, under s. 10 of the Bombay Hereditary 
Offices Act, 1874, to the effect that the lands being watan lands were not liable to 
be sold in execution of the decree. The Court accordingly raised the attachment on 
the lands, and dismissed the darkhast on March 31, 1943. 

The plaintiff appealed to the Collector against the grant of the certificate, and the 
Collector cancelled the certificate on September 1,°1943. The plaintiff next applied 
to the Court on September 16, 1943, for revival of his darkhast. On October 11, 
1943, the Court granted plaintiffs prayer and ordered the re-issue of sale warrant 
and proclamation. 

On November 17, 1943, the defendant applied to the Court contending that the 
darkhast once dismissed camnot be legally revived, and that the only remedy open 
to the plaintiff was to file a fresh darkhast. The Court diamissed the application. 

The defendant appealed to the High Court. x 


H. C. Coyajee, with K. G. Datar, for the appellant. 
G. R. Madbkavi, with K. R. Bengefi, for the respondent. 


RAJADHYAKSHA J. This is an appeal against an order passed by the First Class 
Subordinate Judge, Belgaum, restoring to file a darkhast which had been dismissed 
for want of prosecution on March 31, 1943. The facts of this case are not in dispute. 

"A Darkhast No. 1184 of 1940 waa filed by the respondent decree-holder in execution 
of a money decree that he ha@deobtained in Civil Sui® No. 347 of 1837. After the 
institution of the darkhast, the decree-holder obtained an order for attachment and 
sale of the property in the hands of the judgment-debtor. On December 3, 1942, 
the Court ordered a sale proclamation to issue., Thereupon the appellant-judgment- 
debtor produced a certificate, exhibit 113, under s. 10 of the Watan Act issued by the 

* Decided, February 23, 1944. First Ap- 3 
peal No. 8 of 1944, from the decision of 4 ) L 
B. C. Patile First Classe Subordinate Judge 5 [1987] 1 
at Belgaum, in Darkhast No. 184 of 1940. ? ) 


1 (1921) L L. R. 2 Lah 66. 
2 [1939] A. I. R. Lah 223. y 
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District Deputy Collector, to the effect that the property was watan property and was 
not, therefore, liable to be attached and eold in erecution of the decree. This certi- 
ficate was produced on March 15, 1943, and was shown to the pleader of the decree- 
holder. When the matter came up before the Court on March 30, 1943, the Court 
in view of the certificate, exhibit 113, grdered that the direction for sale be set aside 
and attachment be removed.’ But the decree-holder’s pleader was also asked to take 
any further steps if he wished to do so by the next day. On March 31, 1943, the 
decree-holder intimated to the Court that no further. step was sought, whereupon the 
‘learned Judge proceeded to pase an order dismissing the darkhast. It appears, how- 
ever, that the decree-holder went in appeal to the Collector against the order of the 
District Deputy Collector declaring that the property was not liable to be attached 
and sold in execution of the decree. The Collector, on September 1, 1943, set aside 
the order of the District Deputy Collector and held that the life interest of the judg- 
ment-debtor was liable to be proceeded against and sold. After this, on September 11, 
1943, the decree-holder filed an application before the learned Judge praying that the 
darkhast which had been dismissed on March 31, 1943, be revived. The learned 
Judge thereupon called back the darkhast from the record and directed that 
it should be proceeded with from the stage which it had previously reached. He 
passed an order for the issue of a sale warrant and proclamation. The defendant- 
judgment-debtor then filed an application, exhibit 145, dated November 17, 1943, con- 
tending that after the darkhast had been finally decided and after the attachment 
levied on the property had been raised, the said darkhast could not be legally revived 
and that, therefore, it was incumbent on the darkhastdar to file a fresh darkhast in 
accordance with law and to ask for reattachment of the lands before bringing them „to 
auction sale. On this, the learned Judge passed an order’ that— 

“ the dismissal of the darkhast was not on account bf any default on the decree-holder’s part - 
but only because the certificate under s. 10 of the Watan Act had been produced by the 
fudgment-debtor. That certificate having been set aside by a competent authority, the decree- 
holder quite property moved the Cott to cancel the order of dismissal of the darkhast and 
to proceed with it from the stage which it had previously reached. ” 

The learned Judge held that it was the duty of the Court to redress the wrong and 
tectify what, turned out to be an error. Exercising his power under s. 151 of the Civil 
Procedure Code, the Court held that the order passed on October 11, 1943, reviving 
the darkhast was right and rejected the contentions of the judgment-debtor. It is 
against that order that this appeal has been filed. 

It has been contended by Mr. Coyajee for the appellant that the order of March 31, 
1943, dismissing the darkhast was a decree and that, therefore, the learned Judge had 
no power to revive the darkhast by, in effect, getting aside the order of his predecesaor. 
In this connection he referred to.the case of Vijayadas Hanumanidas v. Shekharappa 
Anantappa.* It is true that the learned Judge in that case held that “the word ‘ de- 
fault’ in O. XXI, r. 57, of the Civil Procedure Code, in so far as it applies to the decree- 
holder, means default not merely in the sense of non-appearance or non-payment of 
the process fees, but includes the case of non-prosecution as well.” Following that 
ruling, it could*be held in thi case that the darkhast Was dismissed on account of the 
default of the decree-holder. But the case does not decide anything as to the power 
of the Court to revive a darkhast which had been dismissed for default on the part 
of the decree-holder. The only point that was then decided was whether, if there 
was a dismissal of the darkhast on account of default of the decree-holder, the at- 
tachment automatically canf to an end, and it was held that it did come to 
an end and that it was not within the power of the Court to order that the at- 

Af taciment should continue. The point that we have to @ecide in this case did 
not arise and was mot decided. The learned counsel further argued that it was 
1 (19417 43 Bom. L. R. 727. 
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not competent for the learned Judge to exercise his inherent jurisdiction under 
s 151 of the Civil Procedure Code inasmuch ag the decree-holder had other 
remedies open to him, such as, asking for the review of the order or, if necessary, fil- 
ing a new darkhast. But there have been numerous authorities for holding that the 
Judge is not precluded from egercising his inherent power under s. 151 of the Civil 
Procedure Code merely because there are othey remedies open to the decree-holder. 
In the case of Bholu v. Ram Lab it was held that (p. 67) “if the Court has an 
inherent power to pase an ordes of dismissal, there is absolutely no reason why it 
should not possess a similar power to set aside the dismissal if the ends of justice 
render it necessary to do so.” The learned Chief Justice goes on to observe (p. 67) : 

“Tt is contended that a decree-holder, whose application for execution has been dismissed 
for want of prosecuticn, has got an alternative remedy and is entitled to make a second ap- 
plication for execution ; and that he should not, therefore, be allowed to invoke the inherent , 
power of the Court to set aside an order of dismissal. There may, however, be cases, and in-- 
deed this is one of such cases, in which a second pplication may be barred by ‘imitation ; and 
Jf we accept the contention, the decree-holder would in such cases have no remedy open to 
him. Be that aa it may, we see no reason in principle for holding that the mere circum- 
stance that an alternative remedy may be open to the decree-holder should prevent the Court 
from exercising its inherent jurisdiction if the circumstances of the case require ita exercise.” 
It would be noticed that the learned Judges came to that conclusion in spite of the 
{fact that a second application for execution was barred, and in a sense by the pas- 
ing Df that order the judgment-debtora lost a valuable right. Even so the High Court 
held that the old application for execution could be revived. In the present instance, 
the decree-holder is not barred by limitation from filing a second application ih exe- 
ciftion, and we see no objection in allowing the revival of the darkhast as it could not 
be said that the judgment-debtor had acquired any tight which would be prejudiced 
‘by having recourse to the Court’s inherent jurisdiction under a. 151 of the Civil Pro- 
cedure Code. The ruling in the case referred to above was followed by the same Court 
in the case of Ackarji Bibi v. Swami Shesh Sahat? where the principle, that “the 
Court had inherent power under s. 151, Civil Procedure Code, to restore an application 
in execution proceedings which had béen dismissed in default, notwithstanding the 
fact that the applicant had an alternative remedy open” was affirmed. A similar 
view was taken by the Madras High Court in the case of V. Swamigal v. K. Goundan. 
That was a case where the purchaser at the auction sale apprehended obetruction by 
the defendant and wanted time to take possession of the property with the necessary 
help of the police. The Court instead of postponing the hearing of the petition to 
some other date, dismissed it, and it was held by the High Court that “ since that 
was not a case in which the party was at fault, dismissal of the petition must be con- 
sidered to be an order adjourning the petition sine dig till the petitioner took steps.” In 
a full bench case of the Madras High Court in Sundamamma Y. Abdul Khadar* it 
was held ‘that— 

“the dismissal of an execution application for non-peyment of batta was proper and final 
and such an application cannot be revived. In order to entitle an application to be treated 
as one in continuation of or to reyive a former application thgre should have een no final dis- 
posal or there should have been a wrong dismissal on account of some obstacle which then 
existed but which was subsequently removed. 7 
Mr. Justice Sundaram Chetti in his judgment referred to the case of Reghunandun 
Pershad v. Bhugoo Lall, and observed (p. 505)?— 

‘The tnkerruplion to tise eain proceedings ‘taney haye Ban toe doai nisnin 
order which was afterwards set aside, or the execution proceedings must have been renderéd 
infructvous by some such obstacle, and the interruption to the execution should not „Daye 

1 (rea) I L. R. 2°Lah. 66. : 4 (1932) I, 56 Mad. 490, FB. N 


2 [1939] A I. R. Lah. 223. „5 (1880) L L. R17 Cal 268 
3 [1942] A I, R Mad. 718. 
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been occasioned by any fault or laches of the applicant. ” 

ee as eek eee 
In this case the only obstacle which came in the way of the execution proceedings 
was the order of the District Deputy Collector under s. 10 of the Watan Act, and it 
was this order that rendered the execution proceedings infructucus, This obstacle 
having been subsequently removed bybthe order of "the Collector, there was no reason 
why the original execution proceedings should not be revived and’ proceeded with from 
that stage. The interruption to the execution was ‘not occasioned by any fault or 
laches on the part of the decree-holder. In the case of Palaniappa Chettiar v. Rama- 
swami Servai,. an application for execution was dismissed when it was found that 
some contention had been taken by the judgment-debtora that thein property was not 
liable for being proceeded against. A suit had been filed for a partition at the time 
"of the dismissal of the darkhast. Though the partition suit was pending, the exe- 
cuting Court without going into merits*dismizesed the execution application, holding 
that the purchaser had failed to prove that the resistance was caused by the sons at 
the instance of the father. The partition suit was subsequently decided, and it was 
therein held that the sons were bound by the mortgage and the auction sale. There- 
upon the decree-holder asked for revival of the earlier execution application, and it was 
held by the learned Judge that as the prior execution application was dismissed with- 
out going into the merits in view of the partition suit and on the assumption that the 
songs were not bound by the decree, which assumption iwas later held to be errondbus, 
the later petition was to be treated as a revival of the earlier petition and was therefore 
not barred by the dismissal of the earlier petition. The reasoning of that case applies 
to the facts before us, and we are of opinion that it was competent for the learned 
Judge to revive the earlier application for execution in view of the fact that the only 
obstacle in execution, viz. the order of the District [Deputy Collector had been subse- 
quently set aside*by the order of the Collector. Mr. Coyajee also referred us to the 
case of Channappa Gtrimallappa.y. Shankardas Visknudas in which an applica- 
eid a E ta aaha E eee ane of a decree of 
October 11, 1924. The darkhast of 1 wis clearly barred by limitation, and a 
prayer for revival of the earlier darkhast would have seriously prejudiced the rights of 
the judgment-debtors. It was, therefore, held that the darkhast of 1938 could not 
be regarded as the revival of the darkhast of 1925. The reasons which induced the 
Court in that case to reject the prayer for considering the darkhast of 1938 as a reviv- 
al of the darkhast of 1925 do not obtain'in the present case. In the case before us, 
the earlier darkhast was distniesed ‘on March 31, 4943 and the application dated Sep- 
tember 11, 1643, for the revival of the darkhast was well within three years of the 
disposal of the earlier darkhast. No rights of fhe judgment-debtor could be prejudiced 
by permitting a revival of the darkhast in exercise of the inherent power of the Court 
under s, 151 of the Civil Procedure Code. We are, therefore, of opinion that in view 
of the current of authorities, the learned Judge did not exercise his discretion wrongty 
in permitting the revival of the darkhast under a 151 of the Civil Procedure Code. The 
appeal therefo® fails and must be dismissed with ats. 


Before Mr. ‘Justice Macklin and Mr. Justice Sen. 


YESHWANT BALA r. BABAI.* 


Civil Procedure Code (Act V of*1908), Sec. 11—Res judicatn—Splitting up of cause of action 
to give jurisdiction to inferior Cowrt-—Subsequgni swit in superior Couri—Whether swit 


y barred by re judicata. ‘ ° 
1 [1937] 1 M. L. J. 667. No. 8 of 1939, from the decision of B. C. 
2 (1942) 44 Bom L- R. 666, e Patil, Fir Class Subordinate Judge at Sa- 


* Decided, Match 3, 1944. First Appeal tara, in Suit No. 226 of 1934. 
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The decision im an earlier mut, in which the cause of action 13 split up in order to give 
jurisdiction to an inferjor Court to try the suit, operates aa res judicata in a subsequent 
suit between the same parties in which the same cause of action is not go split up and 
which is brought in a Court of superior jurisdiction. 

Bhugowanbuiii Chowdkrang v. Forbes,’ referred to 
° e 
THE facts appear from the judgment. ‘ 
M. B. Samarth, with G. S. Gupte, for the appellant. , 
L. P. Pendse, with V. D. Limtye,-for the respondents. 


MACKLIN J. This is a pħintiffs appeal against the dismissal of his suit by the 
First Class Subordinate Judge of Satara. The suit wag brought by the plaintiff as a 
“ person adopted into a joint family, and he claimed the property in suit from the per- 
sons in whose possession it was. But his suit was dismissed principally on the ground 
that the matter was res judicata by Teason of the decision in some litigation that was 
launched in 1914. Other questions as to the validity of the adoption and limitation 
were raised in the suit ; but it is not necessary to deal with them in this appeal. 

In 1907 one Bhiku was the last surviving male member of the joint family. He died 
in that year leaving a daughter named Chandrabhaga, who wae merried to a man 
named Anant. At the same time there was in existence one Nana (defendant No. 2 
in the present litigation), who was the séo of Bhiku’s half eister Babai. There was 
also in existence another Babai (defendant No. 1 in the present litigation), the widow 
of Bhiku’s predeceased brother, Bala. In 1908 the present plaintiff, Yeshwant, was 
adopted to Bala by his widow, Babai. In 1914 Chandrabhaga, claiming to be Bhiku’s 
heir and as such the owner of the entire property once held by the joint family, brought 
suits against the present plaintiff and defendants Nos. 1 and 2 for possession of the 
property. The suits werte brought in-the Court at Wai, which had jurisdiction to try 
them by reason of the fact that the property had been artificially ‘split up so as to 
give rise to several claims in separate suits. The trial Court decided in favour of the 
plaintiff in the suits, and she was declared to be thé owner of the property. The pre- 
sent plaintiff, Yeshwant, did not appegl against the decision ; but the other parties 
appealed, and the matter came as far as the High Court. But Chandrabhaga had died 
in 1916 while the matter was under appeal in the District Court. Thereupon Chan- 
drabhaga’s husband, Anant, put in a claim to be regarded as legal representative and 
heir of Chandrabhaga, and Babai also (the present defendant No. 1), though a de- 
fendant in that suit, claimed to be the legal representative and heir of the deceased 
Chandrabhaga, the plaintiff in the suit. The appeal was compromised in the District 
Court ; but Anant was not a party to the compromise, and he appealed to the High 
Court. The High Court thought that.it was undesirable that a compromise in cir- 
cumstances such as these should be accepted, since it was possible that it was collusive. 
It therefore restored the decree of the trial Court recognising Chandrabhaga as the 
owner of the property, but gave Anant liberty to establish his own position as heir 
of the deceased Chandrabhaga in a separate suit, if so advised. He filed a suit in 1921, 
but, compromised it ; and we are no longer concerned with him. 

In the present suit there is pMima facie a bar of res judicata in the way of the plaint- 
if. The plaintiffs position now is exactly the same as it was in 1914. If he has 
now a good case for a claim to the property by reason of his adoption, he had an 
equally good case then ; and if he did not put it» forward in that litigation, he ought 
to have put it. It is obvious that the owner of the property in that litigation could 
have been none another than either Chandrabhaga or the present plaintiff, Chandra- 
bhaga as heir of her father Bhiku or the plaintiff as adopted son of the predeceased 
coparcener Bala ; no onf else had any claim at all. But whether he put it forwarfl Gm, 
not, the case was decided in favour of Chandrabhaga and against the plaintiff; and ` 

1 (1900) I. L. R. 28 Cal. 78. i 

R. 92. - ; 
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on the principles of res judicata it ig evident that the present suit is barred, unless 
on some technical ground it is possible for the plaintiff to eacgpe from the consequenc- 
es, His learned counsel argues that on the law as it was understood in”1914 the | 
plaintiff had no chance of convincing any Court that his adoption was a valid adop- 
tion- (valid in the sense that it was capable of giving the plaintiff a title to the pro- 
perty): That may be so; but if by yeason of recent decisions it is possible that the 
plaintiff could at the present time be beld to have a valid title, to the property by 
reason of his adoption, then ih theory that should have been the position in 1914 also. 
The fact that the case law is changed does not alter the fact that the true law miist 
be deemed to have been the same m 1914 ag it is at the present time. 

The other ground for disputing the application of the principle of res judicata is 
based on the wording of s. 11 relating to the jurisdiction of the Courts. Section 11 
erequires as a condition for the application of the principle of res judicata that the 
Court which tried the former suit or isgue should be a Court competent to try the 
subsequent suit or issue or the suit in which the issue hag been subsequently raised ; 
and it is argued that the Second Class Court at Wai could not have had jurisdiction 
to try the present suit, since the present Suit ia a First Clase suit valued at Rs. 8,000 
for the purposes of jurisdiction. But.what happened in 1914 was that the items of 
property with which the present suit is concerned were split up 80 as to provide causes 
ot action for several sute, and those suits were all filed separately but were heard to- 
gether in a Second Class Court. But for this somewhat artificial method of deajing 
with the matter, the case would have gone to the First Class Court at Satara. Simi- 
larly, ao far as we can. see, the present case could have been artificially split up so-as 
to give the Second Class Court at Wai jurisdiction. The distinction between the tyo 
sets of suits is thus a matter of foym rather than a matter of substance. In Bhugwan- 
butti Chowdhrant v. Forbes! it wes pointed out that a plaintiff cannot evade the pro- 
visions of what is now s. 11 of the Code of Civil Procedure by combining several causes 
of action against the same defendant in a subsequent suit and instituting it in a Court 
of superior jurisdiction. Here we have the converse case. Instead of now combining 
several causes of action in order to give jerisdigtion to a superior Court the position is 
that in 1914 the plaintiff (not the present plaintiff) split up the causes of action so 
as to give jurisdiction to an inferior Court. But the distinction, as I said, ig one of 
form only and not one of substance ; and the Privy Council has made it clear that 
an application of the rule of res judicata by the Courts in India should be influenced 
by no technical considerations of form but by matter of substance within the limits 
allowed by law : see Kalipada De v. Dwijapada Das, where approval also was given 
to a dictum of Lord Buckmasfér in Ramac ra Rao v. Ramachandra Rao? that 
“the principle which prevents the same case being twice litigated is of general appli- 
cation, and ig not limited by the specific words of the Code in this respect.” ` 

As another branch of the same argument we were told that the value of the property 
has actually increased, and that when you have a case triable by a Second Class Court 
by reasom of the value of the property at the date of the trial being less than Rs. 
5,000, a subsequent rise in the value of the property to more than Rs. 5,000 would 
enable the litigation to be re-opened in a First Clas Court, on the ground that the 
principles of res judicata would not apply to the suit in the First Class Court because 
at the date of such a suit the Second Class Court would not have had jurisdiction to 
try it. Thete is no authority in stfpport of such a contention; and it seems to be 
unsound in view of the obseryations which I bave already cited. We think that this 
suit is clearly barred as res judicata. 

That being the position it is not necessary to tonsider the validity of the adoption of 

* e e 

1 (1900) L L. R. 28 Cal 78. 3 (1922) L. R. 49 I. A. 129, 

S.C. 24 R 963. 


2 (1929) L.R 57 L A 24, è Bom. L. 
s.c. 32 Bom. L. R. 505. 
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the plaintiff or the question whether this suit is barred by limitation. We have however 
been asked to give a declaration as to the validity of the adoption of the plaintiff, 
because, we are told, there is certain watan property in the hands of other members 
of the family who are not parties to this litigation and were not parties to the litiga- 
tion of 1914 or were not repregented in that litigation, and the plaintiff wishes to be 
armed with a declaration of the validity of his adoption in order that he may apply 
to the Collector in respect of the watan property. But to give the plaintiff any such 
declaration, assuming that on the law ag at present understood he is a validly adopted 
, 00 and is entitled to the watan property, would be going outside the scope of the suit, 
Which is confined to property which is not watam property, just ad in 1914 the suits 
were not concerned with the watan properties. That ground alone would make it im- 
possible for us to give the plaintiff any such declaration. Whether i would be be- 
yond our powers to give hinr any sych declaration by reason of the principle of res 
judicata, 4f the watan. property had been inqduded in this suit but had not been in- 
cluded in the litigation of 1914, is a question on which we do not feel called upon to 
express any opinion. 

The appeal fails and is dismissed with cost? payable to the heirs of defendant No. 2. 


Before Mr. Justice Macklin and Mr. Justice Sen. 
MULJIBHAI PITAMBERDAS v. BAI CHANCHAL.* 


Cowrt-jees Act (VII of 1870), Secs. 7(x) (a), 7(v)—Swit for specific perjormance—Suit for 
possession—Court-fees. 
A suit to recover possession of land based on a prayer to enforce specific performance 

* of a contract is governed by a. 7(x) (a) and not by s 7(v), of the Court-fees Act, 1870. 

Sundara Remanujam v. Sivalingam, Nikal Smgh*y. Sewa Ram,? and Fakir Chand v. 
Ram Dati? followed 

Madan Mohan Singh v. Gaja Prosad Singh, and Rambahadnr v. Banwari Lal, dis- 
sented from. ‘ 

ON October 13, 1938, Bai Chanchal (defendant) agreed to sell to Muljibhai (plaint- 
iff) a piece of land measuring 3 acres $ gunthas at the rate of Re. 1-6-0 per square 
yard, A contract of sale was executed on the same day, and the plaintiff paid Re. 500 
by way of earnest money. A registered sale-deed was to be passed within three 
months, At the expiry of the period the plaintiff paid another sum of Rs. 1,000, 
and the period of passing the sale-deed was extended. The deed was not forthcoming 
nor was possession of the land given. The plaintiff thereupon sued for getting a re- , 
gistered sale-deed executed by the defendant and to recover possession of the property 
from her. He prayed in the alternative that he should be allowed to recover Rs. 1,500 
in case the prayer for specific performance was not granted. The suit was brought in 
the Court of a Subordinate Judge of the Second Class, and the claim for possession 
was valued at seven-and-a-half times the akar (revenue)|-for the land under s. 7(v) 
of the Court-fees Act, 1870. The defendant contended that the claim was not properly 
valued under 9 7(2) (a) of the Act which applied to the case. The trial Judge ac- 
cepted the defendants’ contentism and ordered that “tM District Judf@ be requested 
to transfer the suit to the First Clase Subordinate Judge’s Court for presentation to 
proper Court having jurisdiction.” The plaintiff applied to the High Court in revision. 

B. G. Tkakor, for the applicant. ° 

C. K. Skak, for the opponent. . 


* Decided, March 3. 1944. Civil Revision 1 (1923) I. L R. 47 Mad. 150. 
Application Ne. 536 of 1942, (with Civ. fees 2 (1916) I. L. R. 38 AIL 292, 
App. No. 38% of 1943) against an order 3 (1923) I L. R 5 Lah. 76. cos 
passed by A. A. Badshah, Second Joint Sab- 4 (1911) 14 C. L. J. 159. 
ordinate Judge at Ahmedabad, in Suit No. ¿5 [1929] A. I R. Pat 642, 


1199 of 1941. 
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Sen J. These applications arise out of a suit in which the facts were that the de- 
fendant contracted to sell a piece of land to the plaintiff qt a certain rate in 1988, 
that the plaintiff alleged that Re. 500 were paid by him to her as earnest money and. 
that under the contract a registered deed of sale was to be passed within three months 
of the contract and possession of the property was to þe handed over to the plaintiff. 
According to the plaintiff another sum of Rs. 1,000 was paid to the defendant, the 
time for passing the sale-deed being extended on that occasion. As the defendant 
failed to pass the sale-deed or deliver possession of the property, aa agreed, the plaint- 
iff filed the suit for getting a registered sale-deed execuged by the defendant and for 
getting possession of the property. There was an alternative prayer for damages of 
Re. -1,500 and refund of the amount paid in case the Court did not enforce specific’ 
performance of the contract. 

The defence was that proper court-fee had not been paid. Thereupon the plaintiff 
contended that his suit fell under s. 7 év) of tha Court-fees Act, 1870, as it was a 
suit for possession ; while according to the defendant the suit fell under subs. (x) (a) 
of s. 7 of the Act, which specifically providea for suits for specific performance of a 
contract of sale and states that the court-fee payable in the case of such a suit would 
be according to the amount of consideration. Both the Courts below have held that 
there is no substance in the contention of the plaintiff and that court-fee should be 
paid in accordance with sub-s. (x) (a) of 8,7 of the Court-fees Act. 

Mr. Thakor on behalf of the applicant has contended that whereas in this casa the 
suit is capable of being regarded as a suit for possession as well as a suit for specific 
performance, and the court-fee payable, if the suit be regarded as ore for possession, 
would be less onerous to hia client, the Court should, on the principle that fiscal en- 
actments should be construed in favour of the subject as far as possible, hold that the 
provision applicable is the one provided by s, 7(v) of the Act. In support of this ar- 
gument he has relied on Madan Mohan Singk v. Gaja Prosad Singh! and Rambaka- - 
dur V. Banwari Lal’ For the other view we have the authority of Sundara Ramanu- 
jam Vv. Sivalingam,” Nihal Singh v. Sewa Ram,* and Fakir Chand v. Ram Datt.” There 
is no doubt that one of the reliefs askef foreand it may be said that the more im- 
portant relief, in this case is that regarding possession. But the right of possession 
claimed in this suit must clearly be deemed to be a right based on a transfer of title 
and not merely on the contract of sale. In this case the value of the property being 
over Rs. 100, the transfer of ownership constituting the sale can be made only by a 
registered instrument under s. 54 of the Transfer of Property Act, 1882, and the seller 
` is bound, under cls. (d) and (f) of sub. (1) of.8. 55 of the said Act, on payment or 
tender of the price, to execute a proper conveyance of the property and to’ give, the 
buyer, on being so required, possession of it.* It is thus clear that possession is not 
and cannot be claimed, in a case Where there has been a contract of sale, independently 
of such contract ; and specific performance of such contract must be sought in order 
to obtain possession. The present suit must, therefore, be deemed to be a suit for 
specific performance of a contract of sale: the mere fact that possession is claimed 
would not entitle the Court tg ignore its essential character as a suit for specific per- 
formance of such a contract. If that be so, then, as Temarked in Sundara Ramanujam 
v. Sivalingam, the specific provision relating to suits for specific performance im d. 
(x) (a) of 3. 7 of the Court-fees Act must exclude the application of the more general 
provision relating to suits for poesefaion in cl. (v)' of the said section. 

This view is also supported, by Nihal Singh v. Sewa Ram and Fakir Chand v, Ram 
Datt. In Madan Mohan Singh v. Gaja Prosad Singh the Calcutta High Court took 
„a different view ; but there we find it merely’ stated, without any discyssion of the 

1 ENI I4 C. L. J. 159. 4 (1916) I. L. R. 38 AIL 292. 


2 1929] A. I. R. Pat. 642. . 5 (1923) I. L. R 5 Lah 75. 
3 (1923) I. L. R. 47 Mad. 150, 
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principle, that a suit for specific performance is, in substance, a suit for possession. 
That decision was followed in Rambahadur v. Banwari Lal by a single Judge. The 
only other case referred to in the Patna case is Deonandan Prasad Singh v. Janki 
Singh,’ which cited Madan Moken’s case with approval. With all respect we are un- 
able to agree with the decisionref the High Courts of Calcutta and Patna. 

We must, therefore, hold that it ‘would be imgroper to regard this suit as a suit for 
possession of land within the meaning of s. 7(v) ; and in our opinion the view taken 
by the High Courts of Madras, Adlahabad and Lahore in Sundara v. Sivalingam, Nihal 
Singh v.\Sewa Ram and Fakig Chand Y. Ram Dait is correct, viz. that a case of this 
nature falls under s 7 (x) (a@) of the Court-fees Act. 

The rule in both the applications will be discharged with costs. The costs will be 
separate in each case. 

We find, however, that the trial Court, holding that it has no pecuniary jurisdiction 
to try the suit, has ordered that the DistricteJudge be requested to transfer the suit 
to the First Class Subordinate Judge’s Court for presentation to the proper Court 
having jurisdiction. We think that the more appropriate course would be to order 
that the plaint be returned for presentation to the Court having jurisdiction, and we 
direct that an order in these terms be substituted for the order passed by the learned 
trial Judge. 

MACKLIN J. I agree. Cotas ban Hand ae ie eee 
simple. The plaintiff is coming to the Court asking for possession. But he is not 
in the fortunate position of a person who has a title on which he seeks possession. He 
has no title and no Court will give him possession until he has a title. If he doés not 
ask the Court to help him in obtaining a title, the Court is bound to dismiss his suit 
out of hand. He must therefore ask for the title to be given to him, and the Court 
can do that only: by granting him specific performance of the contract of sale. This 
being landed property, he cannot get title except by a registered document of sale, and 
the Court cannot give him a registered document of sale except by virtue of the ag- 
reement which he has had with the defendant. It follows as a matter of common 
‘ sense that he must ask for specific perférmance because the Court will not go out of 
its way to give him specific performance unless he asks for it; and if he asks for it, 
and what he is asking for is not included in the reliefs for which he has already paid, 
he must pay again. But for the fact that the relief of possession for which he hag 
paid would be included in a prayer for specific performance in the sense that specific 
performance of this particular contract would include not only the granting of a re- 
gistered instrument but also the granting of possession, (tHbse being the two terms of 
the contract), he would have to pay both for specific performance and for possession. 
As it is he need pay only for specific performance, ang he can be given credit for what 
he has already paid for possession. 


Before Mr. Justice N. J. Wadia and Mr. Justice Rajadhyaksha, 
AHMEDABAD MUNICIPALITY v. K@LYANBHAI."© 


Municipality of Ahmedabad—Rwwes 351 and 352—Drainaye tar—Levy of tax on each separ- 
aie tenement in house—House connected with general drainage system—Provision of 
weter-closet or urinal in compound of house. ‘ 

Under r. 352 of the Ahmedabad Municipality Rules it is competent to the Municipa- 
lity to levy separate drainage tax on each of the tenements in a building which is con- 
` nected with the municipal drainage gystem and which also contains a water-closet or 


urinal in jts compoung, . 

1 (1920) 5 P. L. J. 314. passed by C ar ies of the Court 

*Decided, Match 17, 1944. Civil Revision of Small Causes a in Suit No. 
No. 370 of 1943, from an order 4006 of 1941. 


a 
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THE facts appear sufficiently from the judgment. 


J. C. Skak, with N. C. Skak, for the applicants. 
B. G. Tkakor, for the opponent. 


N. J. Wapna J. These are three revision applicatiqns filed against the decisions of 
the Small Cause Court Judge, Ahmedabad, in three suits, Nos. 4006, 4005 and 4034 of 
1941. The plaintiff in suits Nos. 4006 and 4005 was the same person, Kalyanbhai Hari- 
bhai, and the plaintiff in suit No. 4036 was his brother, Nanubhai Haribhai. All the 
three suits were filed against the Abmedabad Municipality for refund of certain amounts 
recovered by it from the plaintiffs as drainage tax for the years 1989-40 and 1940-41. 
The learned Judge passed decrees in favour of the plaintiffs in all the three suits, and 
against those decrees the Ahmedabad Municipality and the Administrator of the Mu- 
nicipality have applied in revision. The points involved in all the three suits were the 
same, and the judgment given in suit Ne. 4006 which is the subject of Revision Appli- 
cation No. 370 governs all the three suits. 

The plaintiffs in the three suits were the owners of buildings within the municipal 
limits of Ahmedabad which consisted of several tenements. Each tenement was given 
a separate census number. Within the compounds of each of the three buildings, there 
is a general provision mada for the disposal of the waste water pf each of the tene- 
ments, and there is also a water closet or urinal in each of the compounds. But each 
separate tenement is not actually connected with the municipal drainage system, nor 
is there a separate water closet or urinal attached to each tenement. 

The separate tenements are used for shops, godowns and offices, but not for residen- 
tial purposes. The Municipality made a claim on the owners of each of the three 
buildings for drainage tax, calculating it on the separate letting value of each of the 
tenements. The contention pf the plaintiffs if each case was that the Municipality 
was entitled to levy the tax on the total rental value of the buildings as a whole, but 
not separately on the letting value of each tenement in the building. As under r. 353 
the drainage tax on buildings and lands is leviable at the rate of five and a half per cent. 
on the net annual letting value up to the Yaluation of Re. 100 or part thereof, and at five 
per cent. on the excess over Rs. 100, the Municipality is able to recover a larger amount 
of tax if it levies it on ench of the tenements separately than it would be able to do if it 
imposed it on the letting value of the building as a whole. 

Rule 351 of the rules of the Ahmedabad Municipality runs as follows :— 

“The drainage tax is leviable as a rate on all buildings and lands and parts thereof within 
the Municipal Borough which are either actually connected or deemed to be connected with 
the municipal drainage syatem ; dhd shall be assessed on the net annual letting value in the 
case of all buildings and lands referred to m clause (1) of rule 322 and on the valuation 
baged on caprtal in the case of all buildings and lands referred to in clause (2)' of that rule.” 

Rule 352 which has been recently amended provides that 

“a building or land and every tenement 'therein, and in the case of milla and factories all 
buildings and lands within the premises of a mill or factory, shall be deemed to have been 
connected wit, the municipal drainage system, when a gully trap chamber bas been con- 
structed near ita outermost limfly so as to make it poasiblf for the owner thereof to connect 
such building, tenement or land with the gully trap chamber.” 

There are two exceptions which run as follows : f 

“(1) When a tenement is assessed dn the annual letting value and is used ag a shop, office, 
store-room or godown, it shall not be deemed to be connected with the drainage system so 
long as it is used as such shob, office, store-room or godown unless arrangements are made 
for the waste water to pass from it to the gully erap chamber. (2)' When one premises or 
corfipound having a gully trap chamber at its entrance or at any other end ofvits limits con- 
tains several tenements owned hy different persons, only those tenements which have an 
arrangement for the discharge of the waste water into that chamber shall be deemed to be 
connected with the drainage systen.” 
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Then follow two other clauses which' provide that 

(2) when there is a general provision made in one part of the premises for the disposal of 
waste water of the inmates of all the tenements in the premises ; or (3) when a water closet 
or urinal on such buildings or land or any part thereof is connected with the municipal drain- 
age system, the building or land,and every tenement therein shall be deemed to have been 
connected with the municipal drainage system. 

Te der bles hd ad el ee Mee ae a 
to levy the tax separately on the, individual tenements within each building, but could 
only levy it on the building gs a whole. This view appears to us to be wrong. The 
learned Judge in putting this interpretation ‘upon rr. 351 and 352 bas failed to take 
notice of the words “and parts thereof” in r. 351, and of the words “ and every tene- 
ment therein” in r. 352. Rule 351 provides that the tax is leviable not merely on all 
buildings and lands but also n parts thereof ; and r. 352 provides that not only the- 
building or land as a whole, but every tengment therein shall be deemed to have 
been connected with the municipal drainage system, when there is a general provision 
made in any part of the premises for the disposal of the waste water of the inmates of 
all tenements in the premises, or when a water closet or urinal on such buildings or 
lands or any part thereof is connected with the municipal drainage system. It is true 
that under these rules the Municipality could, if it chose, levy the drainage tax on 
the building as a whole, treating the building as a unit. But the rules expressly enable 
the Municipality to treat each part of a buildmg which is a separate tenement as a 
separate unit for levying the tax. 

The question involved in these applications has come before this Court on several 
previous occasions. In Shak Vadilat Dalsukhram v. The Municipal Borough of 
Ahmedabad, the dispute between the parties related to the right of the Ahmedabad 
Municipality to levy drainage tax ott a building the ground-floor of which was used 
for shops and the first-floor for offices and godowns. The Municipality claimed that 
it was entitled to do so under rr. 351 and 352 of its rules. The case of Municipal 
Borough of Ahmedabad v. Vadilal Dalsukhbkai* arose out of a suit filed by the same 
person who was the petitioner in Civil Revision Application No. 173 of 1939, and the 
dispute turned on the same point, viz. the right of the Municipality to levy the drainage 
tax on a building belonging to the plaintiff the ground-floor of which was used for shops 
and the upper floor of which was used for offices and godowns, Civil Revision Appli- 
cation No. 179 of 1939 was heard by me and No. 420 by Mr. Justice Broomfield. In 
both these ‘cases, we took the view that the Municipality was not entitled to levy drain- 
age tax on the buildings because the tenements in each case were not separately connect- 
ed with the gully trap chamber ; nor was there a separate water closet or urinal attached 
to each tenement. These decisions were followed by Beaumont C. J. in four other Revi- 
sion Application, Skah Vadilal Dalsukkram v. The Municipal Borough, Ahmedabad? 
It had been contended before Mr. Justice Broomfield in Civil Revision Application No. 
420 of 1939 on behalf of the Municipality that the exceptions were not intended to apply 
to cl. 3 of the rules, viz. that dealing with a water closet or urinal, which had been then 
recently added. Mr. Justice Broomfield observed that there seemed tg be no parti- 
cular reason why exception (1) should operate in cases where cl. 3, of the rule applied, 
and that it may very well be that it was the intention that cl. 3 should operate in any 
case and should not be governed by the exception. But he felt bound to apply the 
rule as it stood and to hold that the exception¢ applied to all the three clauses of 
r. 352. Subsequent to our judgments r. 352 has been amended with the result that 
exceptions (1) and ee mentee Clauses 2, 

I (1940),C. R. A. No. 173 of 1839, (Unrep g 
decided by Ñ. J. Wadia®J., on January 17, g Tio) CR. A. Noa 462, 469," 507 
1940 (Unrep.). and 508 of 1939, decided by Beaumont C. J. 


2 (1940) C. R. A. 420 of 1939. av m apaan 1940 (Unrep.)+ 
by Broomfield J. on January 26, 
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3 and 4 come after the exceptions and are clearly not governed by them. The view 
which was taken by Mr. Justice Broomfield, by Beaumont C.J. and myself would 
therefore no longer be correct in view of the amendment made in r. 352, After the 
amendment, which came into force on April 1, 1939, the identical point arose again 
in The Municipal Borough of Ahmedabad v. Vadilal Dalsukhram,: and The Municipal 
Borough of Ahmedabad v. Vadilal RQalsukhram?, ‘all decided by Mr. Justice Lokur. 
The plaintiff, in those suits was the same person who was the plaintiff in the revision 
applications before me and Mr. Justice Broomfield. The Municipality had levied 
the drainage tax in respect of the ground-floor and the first-floor tenements in a build- 
ing known as the German-Silverwala Market. The building in all the cases contained 
bath-rooms, privies ‘and water closets connected with the municipal drainage system. 
It was contended in all the applications that the tenements which were used as shops 
and warehouses and which were not separately connected with the municipal drainage 
system were not liable to be taxed. Theetrial Judge in all the cases allowed the plaint- 
iffs claims for refunda and held that the levy of the tax by the Municipality was 
wrong, slira vires and illegal. In doing so, he relied upon the decisions of this 
Court in the earlier revision applications to which reference has been made above. 
He was of opinion that the method of assessment followed by the Municipality was 
wrong and that “for the purposes of rr. 351 and 352, a building taken as a whole 

(inclusive of alk lands and tenements therein) must be taken as one unit for assess- 
ment, and that the tax should be assessed on the aggregate net annual letting yalue 
of the whole building, taken collectively and not on the letting value of each tenement 
taker! separately.” Mr. Justice Lokur in both the sets of revision applications differed 
frem this view and held that since the shops and godowns taxed were parts of a build- 
ing, and there were water closets-or urinals in parts of the building, which were con- 
nected with the municipal drain¢ge system, every tenement in that building, that is to 
say, all the shops and godowns in such building, could be deemed to be connected with 
the municipal drainage system, and were, therefore, liable to the drainage tax under r. 351. 

We are, with respect, of opinion that the view taken by (Mr. Justice Lokur in these 
revision applications is correct. Under°r. 39g, as amended, every tenement in each 
building is separately liable to the drainage tax, even though it is not connected witb 
the municipal draining system, because under the provisions of cla. 2 and 3 of r. 362, 
which are not eubject to the exceptions, each tenement must be deemed to have been 
connected with the municipal drainage system as there is a general provision made in 
one part of the premises for the disposal of waste water of the inmates of all the tene- 
ments in the premises, and*as there is a water closet or urinal in the compound of the 
buildings which is connected with the municipal drainage system. 

It was contended by Mr. Thakor for the Spponents in the three applications that 
r. 351 does not expressly refer to;tenements. The word “tenement” is not defined 
in the Act. It is defined in r. 321, sub-r. (2), as “ including every building or part 
of a building which is occupied or is capable of being occupied by a family separately 
for itself, and of which other families have no common use.” This rule occurs under 
ch. I of the aration Rules of the Municipality dealing with water rates and charges. 
Rules 351 and 362 occur in ch. II dealing with the drainage tax. Mr. Thakor's 
contention ‘is that r. 351, which is the rule by which the tax is imposed, must be 
strictly construed and since tenemeyts are not referred to in that rule they cannot be 
held liable to the tax. The rule does, however, expressly refer to buildings and parts 
thereof. Tenements are referred to in r. 352. The reason why r. 351 refers only to 
“buildings and parts of buildings ” while r. 342 to “ buildings and tenements therein” 
ee ee ee 

1 (1943) C. Noa, 326 and 327 of 2 (1943) C. R. A. Nos. 596 of 1942 and 


1942, decided by Lok Jy on July 28, 198 10 of 1943, decided by Lokur J., on Novem- 
(Unrep.). ber 17, 1943 (Unrep.). 
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houd nales: „be liable to the tax. The necessity for providing that a patt of | 
a building èhoùld be deemed’ to be connected with the municipal drainage system if ‘ 
there was a gully tfap chamber or a general provision for the disposal of waste water 
or a water closet or urinal in qny part of the ding would arise only in the case of 
tenements within a building i.e. parts of the building occupied by separate families. 
Where the different parts of a building are occupied by the’same family,.all the occupants - : 
would use the facilities provided anywhere in that’ building and every part of the + 
building could, therefore, be fred as coiinected with the municipa] drainage 'eystem. ‘ 
It’ is difficult to why the defiñition of the word i“ tenement ” has been: 
included in ch. I dealing with water rates and charges, with theiresult that it may be 
`, contended, as it has beem contended before us, that the definition does not apply to 
the word “tenement” when used in, other chapters. We think that the defmition is, 
intended to apply to the word ‘ ‘tenement ” „wherever it is used, pot merely in ch. I 
but also elsewhere. “But even if that definition ‘is not applied to the word “ tene-. í 
ment ” uded in r. 352, we would be entitled to apply the ordinary dictionary meaning 
of the word “tenement”, and even in that sénse a tenement is a building or part of a 
building or even a single room tenanted as a separate dwelling, or separately leased. 
The view taken by tbe learned trial Judge‘in all the three suits waa, in our opinina, 
_ Wrong. We, therefore, make the rules ab&olute in all the three applications, set aside ’ 
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` Before Mr. „Justice Lokar and Mr. Justice Rojadhyakska. l . 
DHONDO KHANDO te WAMAN BALWANT." 7 


"Civil Proceaure Code (Act V of 1908), See. 2 (11); `D. YIT. T. 3; `o. XLI, 1. L“Legal Tabra: 
sentative—Joimt Hindu. fomily—Father as monager-of—Whether son legal representative 
, of kis father after latter's death—Joint appellants Death of ona appellant pending ap- 
) peal—Legal representative of deceased not brought on record—Whether decree passed ~, 
in appeal a nullity—Abatement of appeal urtder O- XXII, r. 3—Whether Coutt can pass f 
decree under O, XLI, 1. 4 in respect of appellant whose appeal has abated. 

Where a deceased coparcener in a joint Hindu family is the father of the family, who 
represented the jolnt family, his son is a person who, in law, represents the estate of the 
deceased within the meaning of the definition in a 2(77) of the Civil Procedure Code, 1908. 
, Jemburao Sattappa v. Anxappa Romchandreppa,. Nagappa v. Keruppiah, and Amar 
“Chandra Kundu v. Sebak Chand Chowdkury,? followed. 

eee Chunilal Harilal v. Bai Manit not followed. cai ` 
Ganesh Sakkaram V. Narayan Shivrem,® referred, to. 
Wierd abipellant/ es pending antapipeal, yea, a partial vepresentatipa’ tn his: Ee 
ią sufficient to validate the appeal and to preclude të decree obtained in that appeal from 
’ ‘being regarded as a nullity. 
i Muthusémon Chettisr v.-Adaikappa Chetty,* Iskwarlal Laxmichand v. Kuber Mokan™ 
‘ and’ Rom Charan v. Bansidhar,’ followed. 
Where an appeal has abated under O. XXI, r. 3, of the Civil Proceduze Code, 1908,’ it ‘, 
is open to the Court under O` XLI, rp 4, of the Code, to Beso a decree in respect of all the 
0 S fi 


Where the case is of such a nature that it cannot cannot be disposed of in the absence of the + <s 


` legal representatives of the deceased, the whole of the appeal abates, But, where the | 


t 
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lower Court’s “decree proceeds on a ground COMMON A alee 
survivors, the latter can, under O. XLI, r. 4, appeal from the whole decree and the ab- 
tence of the legal’ representatives of the deceased is no bar to the disposal of the appeal. 
Hence, in such a case, if the legat representatives are not substituted’ within the period , 
of limitation, the appeal abates onlyeas far as the deceased ie concerned and not as a 
swans gah Ii Cie: appeal Saeeda Tye. er priate desire. OF order anrea (Or the beneit ol 
all the: appellants including the deceased. 2 

Chintaman v. Gengabai,) fqlowed. - 

Chandorsong V. Khimabhai?, Subbaraya Mudalicr v. Kandasamy ‘Mudaly®, Appanna V. 
Govarappadw,* Satulal Bhattacharjya vV. Asiruddin Shatkh,S Somanmdaram Chettiar V. 
Vaithlinga Musdaliar,? Muthuraman Chettiar v. Adaikeppa: Chetty, and Shipad-Balvant . 

ce Nagu Kushaba,® referred tò. 

Ta Amin Chand V. Baldeo Sakai-Ganga Sakai? not followed. — 
THE facts are fully stated in the judgment. ne . “ 
. FB. Gajendragadkar, for the appellant. a 

D. R. Manerikar, for the respondenta. 

RAJADHYAKSHA J. This is ain appeal against an ortier placed by the Disttict Judge ` 
of Belgaum in civil appeal No. 79: of 1939 confirming the order of the Second Class 
' Subordinate Judge of Chikodi in an appligation under s. 47 of the Civil Procedure ` 
Code, in regular darkhast No. 377 of 1938. The circumstances that gave rise to thie 
> second’ appeal are as follows :— , 

One Balwant Sakharam Naik had filed`regular suit No. 195 of 1928. against one 
Dhostdo Kbando Naik and two others for partition of his alleged half share in Revi- 
sien Survey No. 23 of Chinchani, for meene profits of Rs., 150 accrued due before the 
date of the suit and for future mesne profits from the date of the sujt. “The suit was 


dismissed with costs. He preferred appeal No.” 315 of 1981 in the District Court of 


Belgaum against the decree passed by the SuBordinate Judge of, Chikodi. Byt pend- 
ing the disposal of the appeal, Balwant Sakharam died. His two sons, Chintaman , 
and Waman, were, then brought on record as his legal representatives. The first ap- 
pellate Court dismissed the appeal and chnfirmied the decree of the trial Court. - Chin- 

and Waman then preferred second appeal No. 611 of 1983 tothe High Court. 
Pending the disposal of this appeal, Chintaman died on July 24, 1937. This fact, how- 
ever, Was not brought tọ the notice of the High Court, and Mr. Justice Sen on Septem- ` 
ber 9, 1937, reversed the Mecree of the lower Courts and decreed the plaintiffs’ snit with _ 
costs. The present darkhast was then filed by Waman and the son of Chintaman for 
partition of the suit property jn accordance with the decree of the High Court. 3 


The judgment-debtor No. 1 then gave an, application in which he contended that _ 


the decree passed by the High Court in the stcond appeal was a nullity jnasmuch as 
the heir and legal representative’of the deceased Chitaman had not been brought on. 
record before the decree of the High Court was passed. and that, therefore; no execu- 
tion of that decree could be taken out. He, therefore, prayed that the'darichast appli- 
‘cation be diamissed with costs. ji eS 

Ae ese he 6 SGA ede ce at ee 
` cation was filed held that the decree passed by the HighsCourt in second appeal No. 
611 of 1933 was not a nullity and was capable of execution. He further held that 
-although the appeal abated so far as the deceased Chintaman -was concerned, the ` 
decree had not become incapable of execution. He, therefore, diamissed the applica- 
tion with costs. Against that order the judgment-debtor filed an appeal in the District v 
Court of Belgaum, and the learned District Judge confirmed the order of the Subordi= 


ars R. 27 Bom. 284, 6 (1934) L LR. 61 Cal. 879. 
c 5 Bom. L. R. 90. - 6 (19167 I. L. R. 40 Mad. 846, 968. 
2 agi) LL. R. 2 Bom. 718 “i T eed I. L. R.58-Mad. 
3 [1923] A. I. R. Mad. 58.~ 8 (1942) 45 Bom. L. R. 109." 
4 [1985] A. I- R. Med. 910,° 9 (1933) I. L. R 15 Lah. 667,, 
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nate Judge and dismissed the appeal Against that order judgment debtor No, 1 has 
filed this second appeal. . 

Ta this latter Tae Sean O E E he aay eon, 
to the judgment-debtor to raise if execution is that the decree was a nullity ; other- - 
wise an executing Court has no*power to questibn the jurisdiction of the Court which ” 
passed the decree under execution. There is ruling to this effect in the case of 
Shiddappa Irappa v. Revappa Somappa.. Realising that the only way in which the 7 
decree of this Court in second appeal could be challenged was by contending that the, 
decree was a nullity, an applitation was made by the jadgment-debtor to`this Court 
in civil application No. 82 of 1938. This application was presumably made in ac- 
cordance with the ruling of the Matiras High Court in Subbaraya Mudaliar v. Kanda- 
samy Mudaly, in which it is,laid down that— es i 
. “When the order or decree of a- Court is a nullity, ary haced hodia to 
a nullity may apply to the Court to vacate‘it-affd if the Court.is satisfied about the facts, 
it ought to do so. Sach an application need not be filed under any particular section of the 
Code and the absence of’ section‘does ngt render the application incompetent.” s 
Accordingty, civil application No. 82 of 1938 was filed in this Court in which it was 
prayed that— ~~, 

ANENE ORE Gad A I E PEA E AE sachs Gatien 
decree Waa yoid, either wholly or at least so far as appellant No. 1’ interest was concerned. ” 
This’application was heard by Mr. Justice Sen, who had passed the decree in second 
appeal in pursuance of which execution was taken out. Mr. Justice Sem rejected this | 
` application suminarily on February 21, 1938. The rejection of this application was 
taritamount to`a finding of this Court that the decree passed by this Court was not 
a nullity, and the appellant judgmentedebtor is boufid by that decision. We, there- 
foré, think that it was hardly open to him to agitate the-same question again in resist-, 
ing the execution ‘application. This aspect of the matter does not appear to have been 
considered by. the two Courts below, presumably because they were not aware that 
such an application PAT D a Cant aay ne been subsequently 
rejected. m 1 
Even on merits Wwe are of Gpinion that thë view takin’ by the two Courte that the 
decree which is sought. to be executed is-not a nullity is correct. 

This question çan be considered from two points of view : (1) as regards repregen- 
ation ‘Of the estate of the deceased plaintif : and (2): as regards the applicability of 
OLE eae What bet i lower Cares bate toed for Beling tia tiie dete 
in second appeal was not a nullity. 

Ae agarda the Ere queson: vie ahoo Terentio or eae Gaal oi tie daaa 
plaintiff, Balwant Sakharam, it has tò be refnembered that when he filed the suit, be 
` was the manager of the joint undivided Hindu family, and when he died, his sons, 
Chintaman and Waman, were brought on record aś his legal representatives. The 
question as to who is the legal representative of a-pereon who is the head of- 
a joint Hindu family is not al free from. difficulty ’and:there have been rulings 
of the various High Courts which” have taken “somewhat conflicting views on the sub- 
ject. The Bombay High Court has held in the case of Chunilal Harilal v. Bai Mani,’ 
that where a co-parcener in a joint Hindu family dies, the survivors are nof his legal 
representatives inasmuch as they take the estate By survivorship and not by succes- 
sion. This case, however, has been doubted in a subsequent -decision of this Court 
cp cera At p. 724 Mr. Justice Broomfield observes 
as follows : 


@. e 
1 (1929) L L. R 54 Bom. 9%, s.c; 20 Bom. L. R.`660. ~ 
a.c 3l Bom. L. R. 1254. - 4 ( 1981) L L R 55 Bom, 709, 
2 [1923] A. L R. Mad 58. 3G 33 Bom. L. R. 1144, | 
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AI mnh inne to think thatthe rel basa of the decison ghonja be hat the oon win talis 


" the joint family estate by survivorship should be regarded as a ‘person who in law repre- 


sents the-@ttate of a deceased person’ within the meaning of the first part of the definition ; 
in section 2(11). ‘He represents the estate which was previously represented by his father. In- 


. Amar Chandra Kundu vy. Sebak Chand Chowdhury, Mitra J. expreased the opinion that, 


` apart from heirship as regards the selfmicquired property of a deceased father; a gon in a 


joint family governed by the Mitakshara system must be held to be his father’s legal repre- ` 
sentative. The reasoning upon which this view is base? appears to me fo have great weight, 
and with all respect to thé learned Judges who decided Chunilal Harital v. “Bai, Mani, I greatly ° 
doubt whether it hns bee rendered obsolete by the new definition of ‘legal representative ’ 
and the new section 53 in the Code of 1908 Sooner or Inter I think Chwsilal Herilal v. Bat 
Moni may have to be considered by a full bench.” ( 

That case has in fact been held not to be good law in the full bench-case of” Jam- 
burao Saltappa v. Annappa Ramchandsappa? It would, ‘therefore, appear that when - 
the deceased co-parcener was the father of the family who represented the joint fami- 


“by, his son is, according to the decisions, of the Bombay High Court in Jamburao Sat- 


tappa v. Annappa Ramckandrappa and of the Madras High Coutt' in Nagappa v. 
Keruppick, “a pereg. who, in law, represents the estate of a deceasbd person.” “When, 
therefore, Balwant Sakharam died, the pegon who should have been brought on re- , 


cord as, his legal representative was his eldest son Chintamar, and although Waman ` 


was joined as a legal representative along with Chintaman, that joinder was not ilegal 
and at the moat may be regarded as superfluous. Then latér on while the second ap- 
peal ‘was pending, Chintaman. himself died, and the next, succeeding’ managing member, 
of the family, viz. . Waman, should be regarded as representing the estate of the oti- 
ginal plaintiff, Balwant Sakharam Naik. He was already on record and it was he 
who prosecuted ‘the second appeål and obtained a decree in favour of the estate of the 

plaintiff. In this view of the matter it seems tous that there was a proper 


" Tepresentation of the estate of the original plaintiff and the decree cannot therefore be 


regarded as a nullity. 
ven aouumaing'that after the deaths Chintamsn, some other péreons, including 


Waman, were entitled to come on record as the legal representatives of Chintaman, it 
does not follow that because these other persons had ‘not on record the decree 
obtaited by Waman alone was a nullity. .Waman was one of the two appellants and” 
was a joint owner of the land in suit and was in joint possession of it. Aa joint tehant 
be had interest in every part of the estate and was owner along with others, of the 
whole estate. It cannot, therefore, be said that.there was no representation at all of 
the estate of Chintaman when Chintaman died. There have been’ rulings to the effect 
that even when the estate of the deceased péreon is not fully represented, the decree 
obtained is not a nullity: We would refer in this connection to the case of Muthuraman 
Chettiar v. Adaikappa Chetty* At p. 485 Mr. Justice Varadachariar ' observes as 
follows : : 

cra tie elope artemis aug bette mie dae eee a 
ful by conflictsof authority. Seme decisions put a very, sizict“construction, upon the rules in 
Order XXII and go to the length of holding that, unless off the legal representatives are 


‘actually on record, there can be no representation at all and the whole decree is yold. [See, 


for instance, Chumi Lal v. Amin Chand,® Haidar Husain V. Abdul Akad, and Mukammad 


` Hassan v. Inayat Hussein.t] The ptebonderance pf authority is however in favour of the 


view that there will be no abatement, if at least some representatives are on record. [See, 
for instance, Skib Dutta Singh V. Sheikh Karim Bakhsh? and Mussemmat Begam Jon v. Msi. 
Jannat Bibi. [See also Ramanathan Chettiar Va Remanathon Chettier1°} Apart from the 


f (1907) I. L. R. 34 Cal. 642, F.B. 6 (1907) I. I? R. 30 AN 117. 5 
2 (1940) 42 Bom. L. R. 1066, F. B, 7 rere C. 418. tae 
3 (1925) A.I R. Mad. 456. - ° 8 UIAJ IL R. 4 Pat 320. ! 
4 194) I. L. R. 58- Mad #07.,  - 9 (1996) I. L. R, 7 Lah. 

5 [1933] A. L R. Lah 356(2) 10 (1928) 30 L: W. 995, 1007 
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er XXI, the question whether, in any suit, E E Bande uae 


for consideration apd the preponderance of authority ig in favour of the view that, 
absence of fraud or collusion, the representation by some of the heirs will be sufficient 
representation. [See Kadir Mokideen Marakkayar v. Muthukriskna Ayyar, Govindastoami 
v. Anmamalai,? Abdulla Sakib v. Vageer Beevi Amnials and Jekraba: v. Bismillabai+”| 


Very nearly to the same éffect is 7 the decision of” my learned brother Mr.: Justice Lokur - 


in Iskwarlal Laxmichand v. Kuber Mohan. Boe 
He held in that case thtat— $ ! 
E E E ly an a aca 


record as his legal representative® under O. XXII, rr. 3 and 11, of the Civil Procedure Code, : 


1908, the appeal does net, abate if his widow, who becomes his heir under the Hindu Wo- 
men’s Rights to Property Act, 1937, is not brought on the recard as his legal representative.” 
The High Court of Allahabad. also ın the case of Ram Charan vy. Bansidhar® held 
that— 

" Where an! appellant dies after filing the appeal’ and by an order pamed by the Court one 
of hig heirs ia permitted to continue the appeal and is brought upon the record as a re- 
presentative of the deceased entitled tò continue the appeal filed by him, the ‘heir represents 
the entire inheritance which came into being on the death of thé appellant.” F 
In that case also after the death of the appellant, more than one person ‘should have 
come on the record as the legal representatives of-the deceased appellant. But only one 

_ person was brought on the record, and even then the learned Judges Held that 
(p. F) :— K 
m be appellant died dier Hiss E ppal j E EE ERE EE E, 


C Mt. Lachho has been perthitted to continue the appeal filed by Rant Charan and has been, 


broaght upon the record aga representative of Ram Charan, [she must be held] entitled to 
continue the appeal filed by him. oe ee 
heritance whic came into being on the death of Ram Charan.” 
We are, therefore, of opinion that there is considerable authority for holding that even 
a partial representation of the estate of the deceased. appellant is sufficient to validate 
the appeal and to preclude the decree obtained in that appeal from being regarded as 
a nullity 

Then the next question we have to/consider’ is ax regards the applicability of O. XLI, 
r. 4, of the Civil Procedure Code. That rule lays down that— 


- Where there are more plaintiffs or more:defendants than one in a suit, and the decree 
appealed from proceeds on any ground common to all the plaintiffs or to all the defendants, - 


any one of the plaintiffs or of the defendante may appeal from the whole decree, and there- 
upon the Appellate ‘Court may reverse or, vary the decree in favour of all the plaintiffs or de- 
fendants, as the case may be.” , 

It is contended by Mr. Gajendragadkar that this rule would not have any application 
to the present case unless there were more appellants than one, and he urged that the 
real appellant was the, deceased plaintiff and that he was only represented by his ‘two 
sone. We are of opinion that ‘in this case we must hold that the appellants before 
the Court of ‘first appeal were the two sons, Chintaman and Waman, on whom.,the 
right to continue the proceedings | devolved after the- death of Balwang, Sakharam. 
From that view it would follow ‘that both those appellants having filed a second 
appeal in the High Court, and one ‘of them having died during the pendency of the 
appeal, the provisions of O. XLI, r. 4, applied, and it was competent to this Court 
to pass a decree in the suit even in respect of thé person who was not at that time 
before the-Court. But it was contended by Mr. Gajendgragadkar that even so, the 


question arising out of the death of Chintaman and his heirs not being brought on 
1 + (1902) Ie, R. 28 Mad 230. "4 (1924) 26 Bom. L. R. 375. ° - 
2 [1927 I. R Mad 1071. ‘ 5 (1943) 45 Bom. L. R 834. 


A 
- 3 [1928] A. i. R Mad 1199. § [1942] A I. R. All 358. _ 
ne ‘ 


by some of the heirs entitled thereto in the absence of other heirs has often, 
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record, has tọ be considered PAs XXII, r. 3. That rule. relates to the 
of suits and appeals. Under that rule, 

“Where one of two or more plaintiffs dies and the right to ‘sue does not survive 
surviving plaintiff or plaintiffs alone, or a sole plaintiff ór sole surviving plaintif dies ani 
the right to sue survives, the Court, on’an application made in that behalf, shall cause the 
ee ee ee ee are er ee 
suit. 


(2) Where mithin the time limited by lair no application is made, under ‘sub-rule (1), the 
suit shall abate so far as the deceased plaintiff ia concerned,” ' 
“These provisions apply also to appeals ; but in the present case no question of dibates 
x ment arises as admittedly the decree was passed by this Court before the period pres- 
cribed for bringing the legal representatives’ on record expired. We have not been 
referred to any cage where the facts are similar to those befofe us. But Mr. Gajendra- 
gadkar referted to the provisions of O. XXII, £. 3, in order to test the argument as 
‘to whether “in such a case where an appeal abates a decree could be passed under 
„O. XLI, r. 4, in favour of the appellant whose appeal has abated. On this point 
there “have been several decisions, and the consensus of opinion appears to be that 
even after the appeal has abated it is open to the Court, acting under O. XLI, r. 4, 
to pasa a decree in ner of alk ihe appellants including the appellat whose appeal 
has abated. 
E ence for consideration mie case of Chandarsang Y. Khimabhai2 

At p. Mr. Justice Tyabji observes as follows : . 

“The mere-fact of the death of one of the appellants cannot affect the right of the other ap- 
pellants to proceed with the appeal if they choose to do so. As regards the appellants, there- 
fore, the proper course for the lower appellate Court was to order that the appeal had 
abated go far as Harieang Kanubhai was concerned, eae te are POEST the Reanne 
of the appeal so far as thd remaining appellants Were concerned.” Ll i 
Somewhat similar question arose in the case of Chintaman v: Gengabai? In that . 
case, out of the two defendants-appellants, Gangabai and Anpurnabai, Gangabai died 
pending the disposal of the appeal, and her legal representatives were not brought on 
record. The appeal proceeded at the mstarice of Anpumabai only. -On hearing the 
appeal the Judge reversed the decree of the lower Court and dismissed the: suit. The 
. Plaintiffs, thereupon, preferred a second appéal and it was contended that the appeal 
by the defendants to the lower Court had abated inasmuch as the representatives of 
Gangabai had not been made parties, and that, at all events, under the circumstances 
the lower Court should not have reversed the whole decree, but only so much of it as 
related to Anpurmabai’s .share. In giving jydgment, Mr. Justice Chandavarkar 
referred to the earlier decision Sf Chandarsang v. Khimabkai and held that the defence 
of ‘Anpurnabai was common to her and Gargabai, and the mere fact of her having 
been joined with Gangabai would not take away her right to appeal (p. 286) : 
. “No doubt in the lower Appellate -Court the appeal that was: heard was the appeal of 
Anpurnabai, but in dealing with that appeal it was open to the lower Appellate Court to 
hear and deal with the whole suit if the defence was common.” ; 
So although Mr. Justice Chandavarkar had before pim the ruling in Chandarsang 
v. Khimabhai, he e uie a „held that’ the. appeal could be decided as if 
Gangabai. was still ‘a party to the suit even though her representatives had not been 
brought on record and her appeal abated by; efflux of time. This decision of this 
Court has been approved of in sevtral decisions of the various High Courts in India. 
It has been referred to with approval in Subba aya Mudaliar v. Kandasamy Mudaly, 
and ‘in the case of Appanna y. Gavarappadu.* In the latter case one of two appellants 
who were undivided Hindu brothers was déad when the decree was passed in the 

1 (1897) I. L. R 22 Bom. 718. 3 [1923] A. I. R Mad. 58. 


2 (1908) I. L. R. 27 Bam. 284, ° 4 [1925] A. I> R Mad. 910. 
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appeal Subsequently the deceaséd’é legal representatives applied to be’ brought on B 
‘the record. It was held that as the decree passed legally in favour of the surviving , 
appellant must enure for the benefit of all the members of the appellants’ 
family, and as they wished to be formaily brought on record as- legal represen- 
tatives Of the deceased appellant- who was hot a party when the appeal was heard, 
their application to be broughf on, the record*should be allowed. In that case also 
the fact was that the second appellant was deaddon the date of hearing of the appeal, 
and it was held that that fact could not put his legal representatives in a worse 
position than if he had not bedn party to the appeal at all: and even assuming | 
that he was not a party to*the appeal, ‘the decrée which. was given in favour of 
his undivided. brother, the first appellant, would enure for the benefit of the other 
members of the family, namely, those petitioners who later wished to be added as . 
parties. In support of the view taken the learned Judges relied on th¥ Bombay case 
of -Chintaman v. Gangabai+ The Bombay decision was again referred to with ap- * 
proval in-Satulal Bhattacharjya v. Asiruddin Shaikh. In that case also the appeal to, 
the High Court was filed by the.two bréthers, Asiruddin and Mobarak.’ Mobarak 
' died during the pendency of the appeal, and his heirs were not brought on the record - 
, Within the time allowed by law. The result of that was that the appeal abated auto- 
matically so far as the appellant Mobarak' was concerned. ~It- was contended that 
the-effect of this abatement of the appealeso far as Mobarak was concerned, was that 
the whole appeal had abated. The preljminary objection was based on this ground 
and “it was said that the appeal to that Court was incompetent and should have’ been 
dismissed apart from any question on the inerits. It was further contended that 
0. XLI, 1-4, only provided for a case where the appeal was preferred by one of the 
defendants, and.not for the case where both the defendants appealed, and during the’ 
` pendency of the ‘appeal one defendant died and his appeal abated. The learned 
Judges were, however, of opmion that that would Be putting a limited construction 
on the provisions of r. 4, O. XLI. , Ip giving judgmént in that case, Miter J. referred 
with approval to the dbservationa of Sir John Wallis in the case-of Somasundarem 
Chettiar v. Veithilinga Mudaliar; where the Bombay decision ,has been’ quoted with 
approval and authority. Sir John Wallis observes .(p. 868) : 3 

“The twentieth and the twenty-second defendants died after the appeal had been pre- 
ferred and their representatives have not bebn brought on the record, It has been argued 
> that as the appeal has abated as regards these appellants thé decree of the Lower Court’ can- 
not be motlified as far as their interests are concerged. The grounds of appeal in which the 
appellants have succeeded are common to all the appellante and we think the terma of Order 
XLI, rule 4 of the Code of Civil Procedure are wide enough tp cover this case—Chinieman 
v. Gangabai,t—and enables this Court to set aside the dècree ag regarde the whole of the 
plaintiff's claim and not merely in respect, of the mterést of those appellants’ whose appeals 
have not abated. , Any other conclusion’ would lead to 4incongruity in judicial decisions on 
the same facts :’ vide, Dhuttaloor Subbayya V. Poidigantam Subbayya.®" 1 ¢ 

A similar question came up for consideration’in the case of Muthuraman Cheitiar 
Sy, Adaikappa Chettiar. Thbat`was, however, a case not of appellants but of respon- 
‘dents; and O. XLI, r. 4, was, held not applicable to a case of that kind. „But by parity 
of reasoning the argument was ‘applied to the case before the learned Judge. At 
p. 414 Mr.' Justice Varadachariar observes as follows :. ` 
, “ As stated already, on the death of the grandfather, his two song were brought on record, 
that is, the estate was represented by two persons, as*legal representatives.. The question for 
consiteration“is, whem one of them dies and his legal representative ia not brought on record, 
a ee 


i (1908) 28 Pom 284, + (1908) I LCR. 27 Bom 284, , 

Bom 1. 90, ac. 5 Bom. L. R. 90. $ 

(1934) L.E R 61 Cal 879 -5 (1907) I. È R. 30 Mad 470, E. B, 
L. R 40 Mad. 846, 868. "6 (1934) I. L R 58 Mad 407 
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, _ that litigation., If the answer is in the negative, the Court will’undoubtedly continue to have 


jurisdiction to deal with the matter in controversy, other remedies any person may 
` have, on the ground that he was interested in the- but was not brought before < 
_ the Court, Argument has accordingly. been directed to this of the matter “and a 


number of cases have been brought to notice. In deajing with these cases it seama to 
' me. . that a difference‘has to be kept in view between aasea in which the original party to the 
~ action dies and his legal fepresentative isnot brought on record, though there may be gthers 
> having common interest with him and cages in which only one of Several legal. representatives 
brought in as such during the pendency of an action dies and the estate continues to be 
represented ‘by the -remaining legal lepresentatives. Whatever’ the podition may be as re- 
ere ee ee ee oe eee a 
n of the estate, that the. remaining i can as well- répresent the. 
estate as the original group did and that the principle appli le' to this clase of cassia to, 
_ ebe gathered from those decisions which uphold the doctriné of representation of ati estate > 
by some of the heirs of a deceased person when such heirs are sued as defendants in the Bret 
instance, ’” 
We am of the opinion that these observations of the kamed Judge are applicable to 
. tbe matter which has come before us fot consideration, and,‘ with redpect, we are in 
entire agreement with that view of the learned Judge. 3 i 
It has been argued by Mr. Gajendragadkan that this view of the! applicability of * 
O. XLI, 1.4, makes to some extent nugatory the provisions regarding ‘baterient 
` contained ip O. XXII, r. 3, and has referred to the decision of the Lahore High Court 
> in the asof Amin Chand V. Baldeo Sahai-Ganga Saksit But, in our opinion, the 
current of authority is in favour of the -more liberal construction which has been., 
placed on,the provisions of O. XLI, r. 4. If the case is of such a nature that it cap- - 
not be disposed .of in. the, absence of the legal representatives pf the deceased, the 
whole appeal will abate. But if dhe lower Coutt’s ‘decree proceeds on a ground com- : 
mon to the Keceased as well as to the survivors, then, the latter can, under O. XLI, 
ed appeal ‘from the whole decree and the abeence of the legal representatives bf. the 
deceased ia no bar to the disposal”of the appeal. Hence, in such a case, if the legal 
. representatives are not. substituted withie the period of limitation, the appeal abates 
` only so far as the deceaséd is concerned and not as a whole, and if the appeal succeeds, 
the appellate deeree or order erlures to the benefit of all the appellants including the 
deceased. This view is based on the decision of our own High Coultt in Chintaman , 
V. Gangabai? which has been followed recently by Mr. Justice Broomfield in Shripad 
Balvant y. Nagu Kushaba? At p. 114 the learned Judge observes, : 
__ “The cases cited’by Mr. Qharap vir: Chandarsang v. ‘Khimabhai* Chintaman y. Ganga- 
` baib and Satula! Bhattacherjya.v* Asiruddin Skaikh,* make it quite plain that the death 
of one of two joint owners during the pendency pf an appeal doea not prevent the appeal 
_ being prosecuted by the other. In, fact there is no rule that all joint owners must be parties ` 
` to appeala, although it hae been held.that they must be parties to suite.” 
With alt respect, therefore, to the learned Judges of, the Lahore High Coart'who ‘ 
decided the in Amin Chand Y. Baldeo Sahkai-Ganga Sakai," we prefer to follow 
the view of our own High Court às embodied in Chintaman w? Gangabai and which. 
has been appr8ved of by sevef&l other High Courts in India. Tf then the position is 
that even after the abatement of the appeal of a:particular appellant, the success of j 
the other surviving appellants enures for the benelit of the deceased appellant, thé case 
' becomes all the more strong when,’ae in. the case before us, the appeal had not even 
5 eT at ee Rae ae pie eae Justice Sen, it is, however, 


1 °(1993) I. L,R 15 Lah? 687 5 1090) T L `R. 27 Bom. 284, 
2 (1908) I: E'R. 27 Bom i ap e G 5 Bom, 1. R. 90. ; 
e sc. 5 Bom. L R. 90. , 26 (1934) I. L.R. 61 Cal. 879. t 
eos (1942) 45 Bom. L R. 109." 7 (1983) I L. R 15 Lah. 687. < K 
? 4 (1997) I.L R 2 Bor. 718. , 


; 
e š : 


“ i 
‘ 3 j . 


gi 
. , e \ 


1944] DHONDO KHANDO v. WAMAN (A. G J. )—Rajadhyaksha J. ` 745. 


contended by Mr. Gajendragadkar that-before the provisions of O. XLI; r. 4, can be 
invoked, there must be consciousness on the part of the Court that “one appellant is 
dead, and it ia only after the Court comes’ to have knowledge of this fact that ‘the 
power under that nile can,be exercised and the ordet enures for the. benefit_of the’ 
deceased appellant. But from the case of Chintaman V. Gangaba? as, also from the 
case of Appanna v. Gaverappoau,. it is clear, that the learned Judges who allowed the 
appeal were not aware of the death of one of tke appellants, and even so it was held 
that the successful appeal would enure:for the ‘benefit of the deceased appellant. 

It was lastly contended by Mr. Gajendragadkar that at least in respect of the one- . 
half share of Chintaman the tlecree should be held ás a ullity. In our opinion, this 
contention cannot be‘ sustained. “It may be that a person interested in so contending 
imay file a suit for ‘a declaration that be was not bound by the decree of the Court. 
But it cannot be held that the Court which passed the decree had no jurisdiction to 
do 80; and it would not be open to ‘the executing Court to go into this question. 5 

For these reasons we are of opinion that the view taken by the two lower Courts 
is correct and the appeal, therefore must be dismissed with costa. 


3 


Bejore Mr. Justice Lokur. 
SHRIPAD v. SANIKATTA CO-ORERATIVE SALT SALE SOCIETY." . 


Indian Contract Act (IX of 1872), Secs. 23, 24-Prosecution for non-compoundable offénce— |.’ 


‘Stiffing of prosecution—Agreament by complainant not to object to withdrawal of prose- 
cution—Whether agreement void. : 
An agreement .which is the outcome, of an understanding that the complainant ‘should ` 

° not object to the withdrawal of a prosecution against a perso, in respect of a non- 

compoundable. offence which. has besp taken cogniamce ‘of, is against public policy under 

s 23 of the Indian Contract ‘Act, 1 , and is therefore void and unenforceable. 

. Bhowanifur Banking Corporation, Ld. v. Skreemati Durgesh Nandini Dasi," Jones v. 
_ Merionsthskire Permanent Benefit Building Society? Kamini Kumar Basu v. Birendra 

Nath Basu? and Jagglodu v. Byramma,é folenes: 


In, July, 1933, one Vishnu entered into a “contract with the Sanikatta ‘Co-operative 
Salt: Sale Society, Ltd. (plaintiff No. 2) to transport the Society’s salt to salt depots 
at ‘different places. In October, ‘1933, Vishnu disappeared and could not be traced. 
Tt was then discovered that Vishnu had misappropriated certain consignments which 
were entrusted to him for delivery. The secretary of the Society (plaintiff No. ‘1) 
lodged a complaint’ against Vishnu and ma aS before the Police Sub-Inspector 
at Gokarn. . A : 

Shripad and Kamalakar, (defendants TA 1l and 2), the brothers of Vishnu, who 
knew about hie whereahouts obtained from bina promisaory note Yor R& 300 nar- 
cour of the Society on December.15, 1933, On the same day Vishnu transferred two 
Government securities, each of Rs. 1,000, to defendant No. 1. On December 28, 1933, 
defendant No. 2 depasited Rs. 400 with one Divgi, a pleader who was known to the 
plaintiff. He also*handed over to Divgi, Vishnn's promissory hote for Ra. 300, with 
` a letter requesting him to keep these until the matter Was compromised? On January 
4, 1934, plaintiff No. 1; on the persuasion of defendant No. 1, gave a letter signed by 
. him and addressed to the Digtrict’Superintendent of Police stating that the Society 
had no objection to withdraw the case against Vishnu. The defendants then passed 

1 [1926] A. IL R: Mad. 910. ` Suit No. 40 of 198% ( 

* Decided, January 5, 1944, Second Ap- la (1941)°L. R. 68 I A. 144, 
peal No. G$ of 1942, irom the decision of 2 [1892] 1: Ch. 173. 

7 S. Hal a a 3 ee í 
Kifrwar, in o c 32 Bom L R 639. 


, Teversing 
the decree by D. G. Rajad 4 19411 A. I. R. Pat. 349. , | 
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a promissory note for Rs.. 620 in favour of the Society and also gave a letter, to Divgi , 
requesting him to hand over the deposit of Rs. 400 to plaintiff No. 1. 

The complaint against Vishnu was, however, proceeded With and in April, 1934, 
he was convicted and sentenced ta six months rigorous imprisonment and to pay a 
fine of Rs. 300. 

On Marh 5,, 1935, the plaintiffs fld the present Suit against the deferidants to 
recover the amount of the promissory#note. The defendants contended that the pro- 
mussory note was void as a part of its consideration. was the withdrawal of a non- 
compoundable criminal case then pending against their brother Vishnu. 

The trial Court accepted the défendants’ contention ‘and dismissed the suit. On 
appeal the District Judge found that there was a mutual understanding between plaint- 
iff No. 1 and thé defendants that on the execution of the promissory note plaintiff 
_ No. 1 should give a letter to the District, Superintendent of Police that the Society 
“had no objection to the withdrawal of the case against Vishnu and that such a’ letter 
was to be a part of the consideration of the promissory note. He, bowever, held 
that such consideration wag not against public policy since that letter could not have 
the effect of stifling the prosecution inasmuch as plaintiff No. 1 was powerless to 
withdraw his complaint in respect of a non-compoundable offence. The plaintiffs’ > 

claim was awarded with costs. The. defendants ahpealed to the High Court. 

“D. R. Maneiikar, for the appellants. ` 

G. P. Murdeskwar, for the. respondents. a ž . 


. LOKUR J. This appeal arises out of a suit'to recover Rs. 663-8-0 due on a promis-* 
“sory note’ of Ra 620 passed bythe defendants to plainflif No. 1 on January 3, 1934. ' 
The defendants contended that the promissory note was void as a ‘part of its considera- . 
tion was the withdrawal of a nor-compoundable criminal case then pending against 
their brother Vishnu. The trial"Court -held that it was so and dismissed the sut. 
In appeal the learned District ee took a different view and awarded the plaintiffs’ 
claim with costs. È 

The facts of this case which are either admitted or held proved ’ may be briefly 
stated. Plaintiff No. 2 is the Sanikatta Co-Operative Salt Sale Society, Ltd., Sani- 
katta, and plaintiff No. 1 is its secretary. In- July, 1933, the defendants’ brother 
Vishnu entered into a contract with the Society to transport the Society’s salt to the 
salt depots at different places and he was entrusted with seventeen consignments for , 
delivery between July and .October, 1933. In October, 1933, Vishnu disappeared and 
it was discovered that he had misappropriated five ‘of those consignments. Vishnu 
could not be traced and thé seoretary of the Socitty filed a complaint against one of 
Vishnu’s motor drivefs before the Police Sub-Inspector of Haveri. The secretary then 
went to Kumta and explained the situation to Mr. Divgi pleader. Defendant No. 1 ` 
was then a clerk in the Subordinate Judge’s Court at Kumta. He was invited by 
Mr. Divgi on ‘December 8, 1933, and there was some discussion between them about 
the complaint intended to be lodged before the Police Sub,Inspector at Gokarn, in 

. whose jurisdiction that misappropriation was believed to have taken place. Eventual- 

ly the secretar§ did lodge a’ cofnplaint against Vishnu- arid his motor driver Although 

t Vishnu’s whereabouts were not known tq the'secretary, it appears that the defendants 

were in touch with him and managed to obtain from him a promissory note for Rs. 300 
‘ sin favour of the Society on December 15, 19337 On the same day Vishnu transferred 
two Government securities, each of Rs. 1,000 to defendant No. 1. Thereafter on De- 
cember_28, 1933, defendant Nb. 2 deposited Rs. 400 with, Mr. Divgi pleader and also 
handed over Vishnu’s promissory note for Rge 300, with a letter requesting him to 
keep the amount and the promissory! note with him until the neatter was compromised. 
Thereafter on. January 3, 1934, defendant No. 1 and the secretary met in Karwar at 
_the house of the latter's a aa Mr. Murdeshwar. They all then went to ~ 
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another pleader Mr. Mavinkurve. There detendant No. 1 requested the secretary 
to withdraw the case against his brother’ Vishnu, but the secretary refused to do so. 
On the next day the sedretary was again persuaded to go to Mr. Mavinkurve's house 
and there he agreed to give a letter to the District Superintendent of Police stating that 
the Society had no objection to withdraw the case against Vishnu. He accordingly 
signed exhibit 70 addressed t8 the District Paii of Police to the following 
effect :—— 

“If your honour is pleased to permit cae of the case, my Society does not wish to 
object.” l 
The defendants then pagséd the promissory note ın suit in favour of the Society and 
also gave a letter to Mr. Divgi pleader requesting him to hand over the deposit of 
Rs. 400 to him. Mr. Mavinkurve had prepared one application to the District Superin- 
tendent of Police and another to the, District Magistrate in the name of Vishnu request- 
ing that the case against him shduld be withdrawn. The defendants had already 
procured a vakalatnama signed by Vishnu fot being presented with those applications. 
The applications stated thatthe case was of a civil nature and that the complainant 
had no objection to its withdrawal. The setretary, ‘however, did not sign those appli- 
cations. Mr. Mavinkurve preeented them to the District Superintendent of Police 
and the District Magistrate . respectively. The District Magistrate, however, did not 
allow ‘the withdrawal and the complaint was proceeded with and Vishnu was even- 

l tually convicted and sentenced tọ six months’ rigorous imprisonment and a fine of 
RS 300 in April, 1934. As the defendants did pot pay the amount of the promissory 
note to the Society, the plaintiffs filed this suit to recover it'and the question is whether 
the promissory note is void under 8. 23'of the Indian Contract Act on the ground that 
ite -consideration or a part of it was a promise fo stifle prosecution and, therefore, 

opposed to public policy. 

Section 23 lays down in effect that the consideration or object of an agreement is 
unlawful if the Court regards it as immoral, or opposed to public policy, and s. 24 
says that if any part of a single consideration for ‘one or more ‘objects, or any one 
or any part of any one of several comeider&tions for a single SBI is unlawful, the 
agreement is void. Illustration (fA) to s. 23 says:— 

OA promises’ T prisscitsen @Plch E E doe SOE. and B 
promises to. restore. the value: of the; things «taken, The agreement is void, as its object is 
` unlawful” ' 

These two sections and this illustration have been considered in several reported 
cases, and it is well settled that where an offence is non<ompoundable, an agreement, 
the purpose of which is to compound that offence, ia egal as opposed to public policy, 
but that where an offence is compoundable, an agreement aimed at compounding it 
is not invalid as it 18 not opposed to public policy "[Kanrini Kumar Basu v. Birendra 
Nath Basu; Bhowanipur Banking Corporation, Ld. v. Shreematt Durgesh Nandini 
Desi] In the present case the defendants’ brother Vishnu was accused of a non- 
compoundable offence, and a criminal case- against him started on the secretary's 
complaint was already pending before a Magistrate. e The motive ofethe defendants 
for executing the promissory note in suit was‘certainly to have that case withdrawn; 
but it is urged for the plaintiffs that the secretary did not agree to withdraw his com- 
plaint and the consideration of the promissory. note was the amount that had been 
misappropriated by Vishnu. There is undoubtedly a distinction between the motive . 
to a transaction and its object or consideration, and to avoid an agreement as being 
against public policy it is not enough that the motive which impelled the party who 

yndertook sthe liability under the agreement was that a pending criminal case should 


1 (1930) L. R. 57 I. A 117, e 2 (i941) L. R. 68 I A. 144, 
s. € 32 Bom. L. R. 639. ‘ 
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be withdrawn. Ae ies E it Seahndie Kuna Y. Ganesk ` 
` Chandra,: the test to be applied in`all such cases is whether it wag an expres or im- 
` plied termi of the bargain between the parties that a non-compoundable criminal case 
should: not be proceeded with. It is true ‘that the*promissory note in suit makes no, 
reference to the cfiminal case against Vishnu. As Lord Atkin remarked in ‘Bhowani- 
pur Banking Corporation, Ld. v. Shreensati Durgesh Nandini Dasi, agreements, to stifle 
prosecition are from their very naturg seldom set out on paper: Like many other 
` contracta-they have to-be inferred from the conduct of the parties after: a survey of 
the whole circumstances. Sugh a survey fias been mfade in this case by thé leaméd 
_ District Judge and he has come to the cofclusion that*there was a mutual under- 
` standing between the plaintiff ahd the defendants that on the execution of the pro- 
missory note in suit the plaintiff should give a letter to the District Superintendent 
of Police that the: society had no objection to the withdrawal of’the case against 
"Vishnu, and that such a letter was to be a part of the consideratidn of the promissory 
note. T agree with that finding. I have*no doubt that'the defendants were not con- 
cerned with the repayment of the amount misappropriated by their brother Vishnu, 
but Were anxious to persuade the plaintiffs to drop the criminal proceedings against 
him., They would not have executed the promissory note in suit had the secretary 
not agreed to give the letter exhibit-70. Hence exhibit 70 must be deemed to be a 
. part of the consideration of the promissory sote in suit. . 

In. spite of a clear finding to this effect, the learned District Judge says that such 
consideration was not-improper or against public policy, since exhibit '70 could fot, 
in his opinion, have the effect_of stifling the prosecution, inasmuch as the secretary 
was pdwerless to withdraw his complaint in respect of a non-compoundable offence. 


E It ig true that it waa not within the power:of the plaintiffa to withdraw the cont- 
plaint. It is so in the case of ajt cognizable offences which are non-compoundable: - 


It ig. only in such cases that an agreement not to prosecute ornot tô proceed with the 
prosecutiba is regarded as opposed. to public policy, and is; therefore, unlawful. If, the 
offence is compoundable, the complainant has a right to withdraw his complaint, and 


Such withdrawal is not, under any circurpetances, opposed to public policy. But,in - 
the case of a non-compoundable offence, once the case is taken cognizance ‘of, the, 


* complainant is powerless to withdraw it, but everl am agreement to do anything 
directed towards its withdrawal is against public policy and cannot, bel countenanced. 
As: Lord Atkin observed in Bhowaontpur Banking Corporation, Ld. v. Shreemati Dwr- 
gesh Nandini Dasi the.citizen who proposes to vindicate the criminal law must do so 

i wholeheartedly in the interests of justice and must not seek his own advantage. Where 

` there is an existing debt or*obligation, a creditor’ is not precluded from taking any 
security therefor.by threat of a criminal prosecution, and the security is not vitiated 
by the fact that he was induted to abstain from: prosecuting the debtor. Otherwise 
it would be a public mischief if the mercy shown by the creditor on his dues being 
secured should be used by the debtor as a pretext for avoiding:the security. On the 
other hand, if the security ig a part of the bargain that the creditor. should not prose; 
cute, or should abandoń criminal proceedings if already commenced, the’ agreement 


will be invalid*and the: security cannot be enforced.. The, learned ‘District Judge ia 
of opinion that an agreement by the secretary not to object to the withdrawal of the, 


` complaint does not amount ta stifling the prosecution. Even such an agreement is 


‘against public policy since, in the words of Lord Atkin, it was ‘the duty of the secre- , 


tary to wholeheartedly proceed with the prosecution in the interests of justice. It 
` makes no. difference if, in spite of his agreement, the society eubeequently resolved to 


proceed with the case and Vishnu was ultimately convicted. What matters is the ' 


consideration or object of the agreement, and not what transpired se cat 
i ' 31 [988 A el. R. Cal. 840. 
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Thus in Jones v. Mevionéthshire Permanenti Benefit Building Society, the society 
threatened to prosecute itg secretary for defalcation, and the plaintiffs gave a written 
undertaking to the society to make good the greater part of the amount taken by. the 
osecretary, the expressed consideration beirig the forbearance of the society: to sue the 
secretary for the amount for which the plaintiffs had given the- undertaking and 
paseed two promissory notes and some deeds of-collateral security to the society. 
The plaintiffs in‘ giving the ymdertaking were actuated by the desire to prevent the -~ 
prpsetution of the secretary „and that was known to fie directors of the society, but 
no promise was made that there should be no prosecution. The plaintiffs brought a 
iit in the Chancery Division to set aside the promissory notes and’ the collateral 
securities on the ground that they had been passed: for illegal consideration. It was 


there should be no prosecution and that though if was not’ so expressed, the agree- 


: ment was founded on illegal considerations and void.’ This was approved of and 


relied upon by the Privy Council im Kamini Kumar Basu V. Birendra Nath Basu. 
These cases show that even if the creditor does not expressly agree to drop the prose- . 
cution, yet if the agreement is the outcome of an implied, understanding that he 
should consent to the withdrawal of the prosecution, it iw against public policy, al- 
though it may not be in his power to withdraw the prosecution himself, i 

The case of Jaggilods v. Bytamma* is an instance in point.’ There nok canat 


"made by the plaintiff, the defendant was convicted pf theft. ` „On appeal the conyic- 


tion was fet aside, But duting the ency of the appeal, there was an, agreement 
between the ‘parties that the plai wad to retain certain, ‘property and enjoy it, for 
her life on condition that she should‘ not contest the defendant’s appeal against his 
conviction either~in person or through a pleader. Tt was urged for the plaintiff that 
the agreement not-to appear and contest the appeal did not amount to stifling a prose- 
cution, Since she had no voice in the matter once a conviction had been secured in 


' the trial Court. Verma J. held the agreement to be void, and pointed out that even 


v 


before the trial Court, after the law was frst put into motion, the plaintiff had no 


- voice in the matter on the question of withdrawal or otherwise. 
K -The test in all such cages is whether any part of the consideration of the agreement Í 
sued upon consisted of a promise to do some act directed towards the stifling of crimi- 


nal proceedings in respect òf a mon-comnpoundable offence. If so, the agreement is 
against public policy, and ig. void and unenforceable in a Court.of law. In view of 
the findings that the giving of the letter, exhibit 70, to the defendants was such an 
act, nd that it was a part of the consideration of, the promissory note in suit, this 
suit to recover the amount due under it must fail. 

The appeal is, therefore, allowed and the plaintiffs’ guit is dismiaeed. But in view 
of the circumstances'of the case, the parties ahould bear their own costs throughout. 
pte ee ‘| ORIGINAL CIVIL. OF 

ae? ` eh oe . , ae 

en ae 7 . Before Mr. Justice Chagla. 

CHAMPAKLAL PURSHOTTAMDAS v. BAI NARBADABALL* si 


Civil Procedure Code (Act Vv of 1908), Sec. 92; O; "NTH, T. 1—Suit as regards charitable 
property—Advocate Ganeral--Consent—Defendant, addition of,. without suck consent— 
Withdrawal of swit agains? such defendant, with permission to file fresh suit—Subsequent 
consent against such defendant —Whather suck defendant can be impleaded again in same 

° suit. 
Where a suit is brought with the consent, of the Advocate General under s. 92 of the 


T [1992] r.h. 173. *Decidêi, guest 6; 1943. O. C. J. Suit 
2 [1941] A L Ro Pat. 349, peo ot ee 


held by the Court of Appeal that there was an implied term of the agreement thate 
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Civil Procedure Code, 1908, but is subsequently withdrawn us against a person added 
as a party defendant without such consent, with the permissfon of the Court under O. 
XXII, r. 1, of the Code, giving liberty to file a fresh suit against him on the same 
cause of action, such pereon can be impleaded again as a party, defendant in the same 
suit, after obtaining the requisite consent, though the euit is to be deemed as a fresh- 
suit as against him. 
, Haveli Shah v. Shaikh Painda' Gnd Balmakund v Pardg Nartain.+ referred to. 
THE facts appear “fully from_the judgment. . 
-C. K. Dophtary, with N. P Nathwani and H. G. Mahimiura, for the plaintiffs. 
V. F. Taraporewala, with M. C. Setalvad and M. L.-Maneksha, for the defendants. © 
Cuacia J. This suit was filed on April 3, 1940, by plaintiff No. 1.and the origi- 
„Dal plaintiff No. 2 against defendants Nos. 1, 2 and 3 ‘as the executors of one Gordhan- 
“das Ranchhodas Bhagat. The suit is to enforce a public charitable trust and was. 
filed with leave obtained from the Advocate General under 3. 92 of the Civil Procedure’ 
Code, 1908. The’ defendants filed their written statefment on July 1, 1940,.and one 


| of the points taken was that the suit wag bad for nofixjoinder inasmuch as Shapurji 


_Rustomji Bhownagri was a necessary-party to the suit becausé he was appointed 2 ' 
‘trustee along with defendants Nos. 1. 2 and 3 to carry out the trusts created by the 
will of Gordhandas Ranchhoddas Bhagat. On November 14, |940, a consent order 
was taken in chambers whereby "Shapurji Rustomji Bhownagri was brought on re- 
cord as defendant No. 4 to the suit. Before bringing him on record and amending | 
the plaint and proceedings pursuant to the chamber order I have just referred, no 
leave of the Advocate General was taken under s. 92 of the Civil Procedure Code. 


`. Thé newly-added defendant filed his written statemertt on April 17, 1941, and he took 


. 


the point, as he was obviously bound to do, thgt no leave of the Advocate General 
having been obtained under s. 92 of the Civil Procedure Céde, the suit was not main- 
tainable. The newly-added defendant having taken this defence in his written state- 
ment, a notice of motion was taken-cut on July 24, 1941, by the plaintiffs for leave to . 
withdraw“the suit” against defendant No. 4 with liberty to file a freah suit against him, 
‘and on August 5, 1941, the Court granted leavt to the plaintiffs to’ withdraw the suit 
as against defendant No. 4 with liberty tq them to file a fresh suit against him on the 
same cause of action. By the same order the plaintiffs were also ordered to pay to 
defendant: No. 4 the sum of Rs. 325 being his costs of the suit.’ Plaintiff No. 2 died 
on August 23, 1941, and pursuant to a chamber order obtained on October 24, 1941, 

the name of plaintiff No. 2 was struck off The plaintiffs obtained leave of the Advo- 
cate General, and pursuant tó anedrder dated November 28, 1941, the plaintiffs brought 
Shapurji Rustomji Bhownagri again on record as-defendant No. 4. On January 16, 

1942, a consent Judge's order wag taken whereby the chamber order dated October 
24, 1941, by which plaintiff No. 2's name was struck off and the consent Judge's 
order dated November 28, 1941, by: “which defendant No. 4 was ‘again brought on 
record were vacated, and it was ordered that after obtaining the previous consent of 
the Advocate General the name of the original plaintiff No. 2 should be struck off 
and the name bf the present pfaintiff No. 2 should be bfouglt on record and also the 
name of Shapurji Rustomji Bhownagri be added as defendant No. 4 to the suit. 
The newly-added defendant No. 4 has filed another written statement on June 19, 
1942, by which he takes up the contention that’ his addition as a party defendant to 
this suit and the amendmenta in the plaint made pursuant to the order of January 16, 
1942, are not in terms of and/ér are not warranted by the prder dated August 5, 1941, 

-~ and/or are not lawful: Defendant No. 4 further takes up the contentign that as the 
origittal plaintiff No. 2 died after Auguat 5, 1941, the leave gwen to file w fresh sait ° 
against defendant No. aii eronder OK tbat AAt ne eva neDE to fhe- poaait 


. plaintiffs. \ 
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? Now under O. XXII, xr 1, ‘of the Civil Prodedüre Code, it 18 open to a plaintiff, 
after he has instituted hi suit, to withdraw his suit against all or ariy of the defend- 
ants or abandon part of his claim. If he does so without obtaining the leave required 
under O. XXIII, sub-r. (2), then he is. precluded from instituting any fresh suit in 
respect of the subject-matter ĝf the first suitor any: part of the claim in that suit. 
In thig case thére is no doubt that before the plaintiffs withdrew the suit against de- . 
fendant No. 4, they obtained express leave from. the Court to file a fresh suit against 
defendant No. 4 on the same subject-matter., But what Mr.- -Taraporewala has con- 
tended is that by adding deftndant* No. 4 as a party defendant to this suit after he 
had been struck off no fresh suit has been. filed against him,and that O. XXIII, r. 1, 


-~ dots’ not permit the same party, against whom 'the suit has been once abandoned to 


be impleaded over again. . 

The .position seems to me to be this. On August 5, 1941, when the suit against 
defendant’ No. 4 was withdrawn, the suit against him came to an ent; and between 
August 5, 1941, and January 16, 1942, there was no suit against defendant No. 4 and - 
the suit continued on the file of this Court*as against defendants Nos 1, 2 and 3. 
There is no doubt that the suit was instituted against defendant No. 4 ly when he 
was made a party defendant pursuant to the order of January 16, 1942." Therefore 
on that date, as far as defendant No. 4 i8 concerned, a fresh or a new suit was insti- 
tuted against him. It is quite true that, as far as the numbering ‘of the suit is con- 
certed, it is the same suit from whith defendant No. 4 was struck off on August 5, 
» 1941. But I do not think what O. XXII, r. 1, contemplates is a fresh suit jn the 
sense of a freshly filed suit against all the parties to the suit. It is quite sufficient 
if the suit is instituted as against a particular patty-alter leave has been obtained 
„under O. XXIII, r. 1. This construction of ©. XXIII, r. 1, receives considerable 
support from two decisions'to which Mr. Daphtary has referred. The first is reported 
in Balmakund v. Parag Noraini. In that case the suit was filed by a Zamindar 
against a dumber of defendants for demolition of æ structure and the name‘of one of 
them was struck off by the plaintiff duging arbitration proceedings as he did not sign 
the agreemerit to refer to arbitration. The award which was made was set aside by 
the Court and the plaintiff applied to re-impiead the defendant whose name had been 
struck òf. The Oydh Court held that the re-impleading of the defendant meant a 

new suit against him. His name had been struck off with the result that the suit 

Gas roseto ati end against tlc) andvae et the tiie ‘Go keare was ker under 
O. XXIII, r. 1(2), to bring a fresh suit against him, the, suit was barred. Presum- 
ably if leave had been obtained under O. XXIII, T.°1 (2), before the name of that 
particular defendant had been struck off, there would have.been no objection to his 
being, impleaded again after the arbitration proceedings had proved abortive. The 
second decision ia Haveli Shak v. Shaikh Patnda?. Here we have a case where a suit 
was filed originally against the defendants “as sons and legal representatives of the de- - 
ceased tort-feasor. The Judicial Commissioner struck out the names of the sons and 
substituted as the only defendants the nameg of the administrators of, the estate of 
“the deceased. The learned Judicial Commissioner agai? changed his view and struck 
out the names of the administrators of the estate’of the deceased and resubstituted 
the names of the sons as party defendants. When these defendants were brought on. 
record, they pleaded that the plaintifPs,suit was barred by the law of limitation ; and 
the Privy Council held that the suit must be deemed to have been instituted against 
the defendants when they were brought on record in substitution of the administrators 
of the estate of the deceased. In that fudgment their Lordships of the Privy Council 
corfsidered tat when the Goris were brought on-record again, the suit ag. against them 
„yas a new suit and that the previoud plaing in which only the administrators were 


1 [1940] A. I. R. Oudh 43. | 2 ped A LRP. Cm 


©. E \ 


1 


“ 


_ 


D 
t 


i) 


752 l “, (THE BOMBAY LAW REPORTER. ®,,> | | , [vok XLVI,” 


Y 


parties was supersedèd. by the new plaint ‘in which the song were. made party defend- 
s ants, Applying that’ language of their Lordships of the'Privy Council to the facts 
of-this case, there is no doubt thaf the plaint as it stood on August 5, 1941,. after 
defendant No. 4 was stfuck off, was superseded by a new plaint which came into ex- 

istence when defendant No. 4 wag again made'a party “defendant, to ‘the suit. We-had | 
nee ay nin wns ein etrey and January 16, 1942, to which defend- 
ant No. 4 was not a party at alf, and’a new suit was instituted as against defendant 
No. 4'on January 16, 1942, when he was made a to this suit. * 

I; therefore, hold that in bringing defendant’No. 4 on record pursuant to the-order 
of January 16, 1942, the plaintiffe had instituted.” fresh suit as against him; and 
. they having obtained leave‘to file, this fresh suit in respèct of the same subject-matter 
+ by the order’ of “August 5, Pen ener noe eons merreee 
fendant No. 4. ’ 

A farther et Faa heen Gai tia ba kare Ma trinet o the ridin pO 


' by the order`of August 5, 1941, that leave does not inure for the‘ benefit of the new 


plaintiff No.-2 who was brought on record, as I have already stated, on the death of 
the original -plaintiff No. 2., This contention has not been seriously pressed by Mr. 
Taraporewala because it is obvious that the original plaintiff No. 1 ‘and the newly 
added plaintiff No. 2 are suing in respect f the same cause of action and leave was 
given to plaintiff No. 1 and the eriginal plaintiff No. 2 to file a suit against defendant : 
No. 4 in respect of the same cause of action, and that cause.of action having inured 
for the ‘benefit of plaintiff No.1 and the newly added plaintiff “No. 2, both the. plaint- : 
iffp are entitled to avail themselves of the liberty reserved to them under the order 
of August 5, 1941. t 
-Attorneys for plaintiffs : Chandrasen & Co. * ey 4, O O 
„Attorneys for defendants : Merwaonji, Kola &'Co. - : oy 


s 


‘ Before Mr. Justice Chasla. 
r ° SANTURAM HARI v. _ TRUST OF INDIA ASSURANCE coś à 


Transfer of Property Act (Iv of 1882), Sec. 130-—-Actionable laine —Transfer—Swit on action- 

- able claim—-Whether transferor can mointain such swit—Civll Procedure Code (Act V 
© of 1908), O. 1, T. 8 Power of Court ta transpose one of defendants as plaintiff. 

On the execution of the transfer of an actionable daim, (eg, a life assurance policy) 
aji the righta and remedies of the transferor vest in the transferee ; and the transferee 
alone is entitled to enforse the remedy. There is no interest, left in the transferor ‘which 
+ would entitle him to matntaif a suit in respect of the actionable debt. à 


` Where it appears that the plaintiff has no interest in the cause of action in’a suit, it 


is competent to the Court to transpose ane of the defendants, who haa such interest, as 
an additional plaintiff to the suit, ynder O. I, r. 10, of the Civil Procedure Code, 1908. 
Monghibai v. Cooverji, Hughes v. Pump House Hotel Company (No. ga and 
Verappa v. Mahadevappa,’ followel ` 

Bhanu v. Kaskinatk,« doubted and not followed.. 

„ON April 8,. 1937, Santur@m (plaintiff) and his wife Sushilabai took ‘cut an’ en- ` 
owmeat life plicy for Rà. 2,000 on their joint lives from the Trust of India Assar 
ance Co., Ld. (defendant No. 1). moar 

(On August 15, 1987, both the anguredlemsigned the policy t6 R. R- Sabnis (defend: 


` ant No. 2) for an advance of Rs. 350. The assignment was-in the following f 


"We Mr, Santuram Hari Deshpande and Mra. Sushilabei wife of Mr. Senturam Hari Desh- 

ee oe 

whieh we hereby acknowledge, do hereby ‘aa ee ee RR. 

Sebnis, aged fifty-five years his heirs, executors, adpinistrato successors and assigns the 
* Decided cebtuary 9, 1946, OCJ. Suit a len) ce ae ‘ i 
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policy of assurance on the lives of ourselves granted to us by the Trust of India Assurance 
Company, Limited, assuring the sum of Rs. 2,000 and numbered 489 and bearing the date 
April & 1937, and the assured thereby and all other moneys, ‘benefits and advantages to be 
received thereunder ’.” z 

The assignment was duly registered by defgndant No. 1 company on February 8, 
1940. Meanwhile on January 14, 1940, Suskilabai died. On February 25, 1941, 
ee ore ene 200 rom defendant No. 2 on security of the 
same policy. 

On February 5, 1940, defgndant No. 2 claimed payment of the assured amount 
from defendant No. 1; but the claim was not met. 
f On August 5, 1941, the plaintiff filed a suit claiming payment of Ra, 2,000 with 
profits and interest from defendant No. 1. 

Defendant No. 1 contended ‘inter alia : 

“These defendants say that the sald policy hag been assigned absolutely to defendant No. 
2 by an assignment dated August 15, 1937, and the said assignment has been duly registered 
with the defendant company. These defendante, therefore, submit that the plaintiff has 
no subsisting interest under or in the said policy And és therefore not entitled to file this suit.” 
At the trial, several issues werd framed out of which the following were tried as 
preliminary issues :— 

“L Whether the plaintiff has any subsisting interest under or in the policy? 

2. Whether the plaintiff is entitled to file the mit?” 


G. M. Gupte, for the plaintiff. 
S. R. Tendolkar, for the first defendant company. g 
Defendant No. 2 in person.. 


CHAGLA J. On February 4, 1937, the plaintiff applied to the first defendant com- 

-pany for the iue of an endowment life policy for Re. 2,000 on the joint lives of 
himself and his wife. Tbe proposal was accepted, and a policy was -issued on April 
3, 1937. The plaintiffs wife died on January 14, 1940. 

On August 15, 1937, the plaintiff assigned the policy to defendant No. 2 who for- 
warded it to the first defendant company for registration, and the asaignment was 
duly registered by the first defendant company on February 8, 1940. On the face of 
it this assignment is absolute in form ; but it ia clear that it was intended only to be 
by way of security. On March 14, 1941, defendant No. 2 informed the first defend- 
ant company that his claim im respect of the policy was restricted to his interest in 
the policy money as the first mortgagee in respect of tha honeys advanced. by him 
on the security of the policy. But, as I shall presentfy point out, it makes no differ- 
ence to the position in law whether the assignment by the plaintiff to defendant No. 
2 was an absolute assignment or merely an aignntent by way of security. 

The plaintiff has filed the suit for the recovery of Rs. 2,000 due under the policy 
and has made the assignee as a party’ defendant to the suit, as he declined to join 
him in instituting the suit. The first defendant company has taken up the conten- 
tion that the plaintiff has no,subeisting interest under pr in the policy and that he 
is not entitled to file the suit. I have decided to dispose of this contention as a pre- 
liminary issue. 

It is urged by Mr. Tendolkar on behalf of the first defendant company that once 
the assignment was executed the only person who could sue on the policy was the 
assignee, and for this purpose he relies on the provisiong of s. 130 of the Transfer of 
Property Act. That section’ provides that the transfer of an actionable claim shall 
be pomplete and effectual upon the exetution of the instrument in writing, and there- 
upon all the rights and? remedies of the tranaferor, whether by way of damages or 
otherwise, shall vest in the transferee. It is urged that as all the rights and remedies 
have vested in defendant No. 2 on the execution of the assignment, the plaintiff has 

R. 96 ° 
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no interest left in the policy in respect of which he could maintain the suit against 
the first defendant company. 

Reliance has been placed on a decision in Muthukrishnier v. Veeraraghava Iyer2 
In that case it was held that a mortgage in writing of a promissory note, executed 
in favour of the mortgagor by a third®party for a, deBt, creates an assignment of the 
promissory note in favour of the momgagee even without an endorsement, and as the 
nght of the promisee to sue on the note becomes vested in the mortgagee, the mort- 
gagee alone is entitled to sue on the note, and in taking accounts of the mortgage, the 
mortgagee is liable to be debited with the amount of thé note if he without any justi- 
fication allows the recovery of the debt barred by limitation. At p. 300 of the judg- 
ment White C. J. says: . 
“The rights of the transferor being vested in the transferee by the express words of the 
section, the transferee is the only party entitled to’ sue, and thia being ao, he is, I think, 
accountable to the transferor for having all@wed the remedy to become time-barred.” 

Under the English law there is a distinction between an absolute transfer of a 
chose in action and a transfer by way*of a charge. Under our law s. 130 of the 
Transfer of Property Act makes no such distinction, and the provisions of that sec- 
tion apply as much to a transfer by way of a charge as to a transfer which is abso- 
lute (see Mulraj Khatau v. Vishwanath Prébhuram Vaidyat). Under the English law 
when there ig an absolute transfer the authorities make it clear that only the assignee 
. can sue on the debt or actionable claim transferred. In Read v. Brown? tha Court 
considered the effect of s. 25, sub-s. (6), of the Judicature Act of 1873, by which an 
absolute assignment passed and transferred to the assignee the legal right to the debt 
or chose if action, and all legal and other remedies for the same, and the power ‘to 
give a good discharge for the same, without the concurrence of the aseignor. At p. 
132 Lord Esher, Master of the Rolls, says : 

“The debt is transferred to the aseignee and becomes as though it had been his from the 
beginning ; it is no longer to be the*debt of the assignor at all, who cannot sue for it, the 
Tight to sue being taken from him; the assignee becomes the assigned of a legal debt and is 
not merely an assignee in equity, and the debt Being his, he can sue for it, and sue in his 
own name,” 

Therefore, under English law, even when there is a transfer by way of a legal mort- 
gage, it is only the mortgagee who is entitled to sue. If the assignor wanted to main- 
tain the suit, he had to obtain a re-assignment from the mortgagee. 

There is an instructive ase reported In Hughes v. Pump House Hotel Company, 
(No. 2). In that case the qmestion arose whefher the plaintiff had made an abeo- 
lute assignment or an assignment by way of charge. The trial Court took the view 
that the plaintiff had made the assignment by way of charge only. That decision 
was reversed by the Court of Appeal; and that Court held that it was an absolute 
assignment whereupon the plaintiff applied to substitute in his place the assignee as 
the plaintiff in the suit. The order was made in chambers substituting the assignee 
in place of the original plaintiff, the assignor. There was an appeal from the deci- 
sion of the Master and the’Court of Appeal confirmed the decision. This case 
makes it clear that as soon as it was decided that there was an absolute assignment 
by the plaintiff, he could no longer maintain the suit. The assignee had to be brought 
on record as party plaintiff in order that the suit could be effectively maintained. 
Under English law when the assignment is only by way of charge, the assignor is a 
necessary party to the action either as plaintiff or defendant because in the case of 
an assignment by; way of a charge the remedy for or the legal right to the debt or 


othér chose in action does not vest in the assignee. e e 
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I, therefore, hold that on the execution of the transfer of an actionable claim all 
the rights and remedies ôf the transferor vest in the transferee and the transferee 
alone is entitled to enforc® the remedy; there is no interest left in the transferor 
which would entitle him to maintain a suit in respect of the actionable debt. 
Mr. G. M. Gupte on behalf of the plaintiff hfs contended that as both the assignor 
and the assignee were before the Court, the firstalefendant company could get a valid 
discharge and, therefore, it did mot matter whether the rights and remedies of the 
assignor had vested in the assignee. But to my mind this is not a question of whe- 
ther the first defendant comp&ny can get a valid discharge or not. It is more a 
- question of the plaintiff having any interest whatever in the actionable claim which 
word entitle him to maintain the suit. If the plaintiff had an interest jointly with 
the assignee, it would not have mattered whether the assignee was a party defend- 
ant or a party plaintiff ; and, as poinfed out by their Lordships of the Privy Council 
in Monghibai v. Cooverfi Umersey, a decret could have been passed in favour of 
the plaintiff and defendant No. 2. But in this case no decree can be passed in fav- 
our of the plaintiff because, as I have pointed out, under s. 130 all his rights and 
remedies have vested in defendant No. 2. 
Mr. Gupte has further argued that the plaintiff has an interest in the subject-mat- 
ter of the claim inasmuch as he is interested in the equity of redemption; and for 
that purpose Mr. Gupte has relied on s. 134 of the Transfer of Property Act. That 
sectidh deals with the manner in which a debt which is transferred for the purpose 
of securing an existing or future debt is to be dealt with when received by the trans- 
feror or recovered by. the transferee. It has to be applied, first, in payment of the 
costy of such recovery; secondly, in or towards satisfaction of the amount for tHe 
time being secured by the transfer ; and the residue, 4f any, is to belong to the trans- 
feror. But that section does not permit the transferor to recover the debt ; and the 
very language of the section makes that clear because, whereas in the case of the 
transferor the section refers to the debt as received by him, in the case of the trans- 
feree it refers to the debt as recovered by him, thus assuming that it is only the 
transferee who can recover the debt and°not the transferor. , 
My attention has also been drawn to the hardship that might result if the trans- 
feree as in this case might refuse to file a suit to recover the debt. It is pointed out 
that it may be that the debtor and the transferee may collude and thus defeat the 
rights of the transferor. But I do not think that under such circumstances the trans- 
feror is without a remedy. The transferor can file a suit against the transferee for 
redemption and can‘get the debt re-dssigned to him im which case he would be en- 
tilled to sue his debtor ; or if the security is lost by reason of the transferee not en- 
forcing it, the transferee could be sued for damages by the transferor for his default. I 
might point out that in the case to which I have already referred, Muthukrisheter v. 
Veeraraghava Iyer, the mortgagee was debited with the amount of the promissory 
note which had been assigned to him because he allowed the debt to become time- 
barred. x 

e 
February 14. 1 delivered my judgment on the two preliminary issues raised in 
this suit on February 9, 1944. On that day an application was made to me that in 
view of my decision, defendant No. 2 wanted time to consider whether he should 
apply to be transposed as an additional plaintiff. ° 
The matter has come on for hearing again today February 14, and Mr. S. M. 
Sbah appearing for defendant» No. ‘2 applies that his client should be transposed as 
an additional plaintiff. Mr. Tendolkare on behalf of the first defendant company 
oppdses the afbplication amd relies on a decision of our Court of Appeal reported *in 
Bhanu v. Kashinath.? In that case the actiog was originally instituted by plaintiff 
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No. 1 praying for an account on an allegation that a certain shop at Ratnagiri be- 
longed to him. Subsequently defendant No. 8 consented to be joined as co-plaintiff 
on condition that any sum which might be awarded by the Court should be paid to 
him and not to the plaintiff who he alleged had no right to the shop. There was 
an appeal from the decision of the Sifbordinate Jydg@, and the lower Court of Appeal 
held that plaintiff No. 1 had not sown that he had a right to gue. Our Court of 
Appeal consisting of Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Par- 
sons held in a judgment delivered by Mr. Justice Parsons (p. 539) : 

“There can, we think, be no doubt that the plaintifi’s ghit would be good only if at the 
time he brought it he had some proprietary interest in the shop, the accounts of which he — 
wishes to have taken. If he had any such interest, then the joinder of Bhiku, firat as de- 
fendant No. 8 and then as co-plaintiff, would correct the initial non-joinder and make the 
case complete as to parties. If, however, the plaintiff had no such interest, the joinder of 
a person who had an interest in the shopecould have no effect upon the plaintiff and would 
confer on him no right of suit." f 
Therefore the view taken by our Coyrt, was that where the plaintiff had no right 
of action, he could not cure that defect by bringing on record as an additional plaint- 
iff a party who was already a party-defendant to the suit. Mr. Tendolkar argues 
that as L have already held that the plaintiff had no right of action, the plaintiffs 
suit cannot be cured by making defendant No. 2 an additional plaintiff although 
he may bave the right to maintain the action. This decision of our Court which is 
ak old as the year 1895 seems to be opposed to the current of decisions both in othe: 
High Courts here and in England. As will be remembered, in my decision on the 
preliminary issues I referred to a case reported in Hughes v. Pump House Hotel 
Company, (No 2). In that case it was found that the original plaintiff had no in- 
terest which would entitle him "to maintain the suit ; and still the person who could 
maintain the suit was permitted to be brought on record in substitution of the ori- 
ginal plaintiff who was bound to fail in the action. Fortunately my attention has 
been drawn by Mr. S. M. Shah to a more recent decision of our Court which takes 
a view contrary to the view expressed in BM v. Kashinath,? and that is the deci- 
sion reported in Virappa v. Makadevappa* In that case a promissory note passed 
in favour of the plaintiff's son was allotted to the share of the plaintiff in a partition 
made by an award on which a decree was passed. The promissory note was not 
endorsed by the son in favour of the plaintiff. The plaintiff brought a suit to recover 
the amount due on the note making the son also a defendant. The trial Court dec- 
teed the suit holding that though the note was net endorsed in favour of the plaintiff it 
was transferred to him by operation of law. The Court of Appeal consisting of Mr. 
Justice Murphy and Mr. Justice Divatia héld that there was no assignment of the 
note by operation of law and, therefore, the plaintiff was not entitled to maintain the 
suit, and the only person who could maintain the suit on the promissory note was 
the son who was the holder. But our Court of Appeal also held that the defendant 
son should have been transposed to the plaintiff's side under O. I, r. 10, of the Civil 
Procedure Gode, and a decree should have been pasted in his favour. Therefore, 
I have here a clear decision that although the original plaintiff might not be entitled 
to maintain the suit, it is competent to the Court exercising its discretion under O. I, 
r. 10, of the Civil Procedure Code, to transpose a party defendant to the place of 
the plaintiff, such a party being entitled to maintain the suit, and pass the decree 
in favour of the newly-added plaintiff. 

There are also certain obeervations of theip Lordships of the Privy Council which 
gosto show that the view taken in Bhanu v. Kashinath is pot the cormect view,,and- 
those views are expressed in a decision to which also I have referred in my judgment 
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on the preliminary issues, and that is the decision reported in Monghibai v. Cooverj.2 
It is true that on the facts of that case the original plaintiffe had an interest 
in the subject-matter of the suit; but at page-1134 their Lordships approved 
of the decision reported in Mughes v. Pump House Hotel Company (No. 2), and say 
that the position would have been the same even if a wrong person had originally 
sued though he had no cause of action. Althoflgh these remarks are’ obiter, they de- 
serve the respect which all pronouncements of the Judicial Committee muet ‘re- 
ceive at the handa of Courts jn India. It is true that the decision in Bhanu v. 
Kashinath has not been specifically referred to in Virappa v. Mahadevappa. But 
as there are two decisions of the Court of Appeal which are opposed to each other, 
I prefer to follow the later, and if I may say so, with respect, the better decision in 
Viregpa v. Mahadevappa. I, therefore, hold that there is nothing in law to prevent 
me from acceding to the application of defendant No. 2 and transposiog him as an 
additional plaintiff in the suit. 

I might also note’a further objection that’ was raised by Mr. Tendolkar that in 
this case if defendant No. 2 were to file a suit on the policy his claim would be 
time-barred. By allowing defendant No. 2 to be transposed as a party plaintiff I 
am attracting the application of s. 2, sub-cL (2), of the Indian Limitation Act, and 
thereby depriving the first defendant company of a valuable right which they have 
acquired. I agree that in most cases the*Court would not exercise its discretion in 
transposing defendants as party plaintiffs where a valuable right acquired by one of 
the defendants is likely to be taken away or defeated. But in this particular case, 
looking to all the circumstances, I do not think that I should permit the claim of the 
policy-holder to be defeated by the insurance company on a narrow technical ground. 
Finally, the question is on what terms as to costs I should permit defendant No. 2 
to be transposed as a party plaintiff and permit hirf to make the necessary amend- 
ment to the plaint. I think I should be in a much better position to determine the 
question of costs relating to this amendment after I have heard the suit on its merite. 
I will, therefore, reserve the question of costs occasfoned by this amendment and re- 
lating to this amendment and the costs pf today till after the suit has been disposed 
of on merits. 

Plaint to be amended at plaintiff's costs in the course of tomorrow, February 15. 
Attorneys for plaintiff : Sunkerselt & Vaidya. 

Attomeys for the first defendant company : Joshi & Co. 


Before “Mr. Justice Kanias 
HIMATMAL DEVCHAND v. ABDUL HAKKE.‘ 


Civil Procedure Code (Act V of 1908), Secs. 60, cl. (i), "73 Publie Officer—-Attachment o) 
_ salary—Assets realised brought into Court—Ruteable distribution. 

Section 73 of the Civil Procedure Code, 1908, is meant merely to prevent multipli- 
city of proceedings and confers no rights on the decree-bolder to reach property of the 
debtor which he could never“have reached. The right af the decree-holder against the 
judgment-debtor is controlled by s, 60 of the Code. 

Hence,’ where a decree-holder brings into Court assets realised in execution under a. 60. 
cL (f), ad it stood before ita amendment in 1937, such of the assets realised in excess of 
what ix permitted by the amendment can be rateaBly distributed under s. 73 only among 
those decres-holders whose suits were filed before June l, 1937, when the amendment 
came into force. . 
` . Krisknaji v.*Vishnw,1 followed. 

l (1939) 41 Bom. L. R. 1127, P.O 1940, 
Decided April 16, 1944. Vadgnon Suit e (1937) 39 Bom. L, R. 1212. 
No. 569 of 1935; Application No. 578 of e . 
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THE facts appear sufficiefitly from the judgment. 


C. K. Dephtary, for creditor No. 1. 
James Menesez, for creditors Nos. 2 and 3. 
Harilal Thakar & Co., for creditors Nos. 4, 5, 6 and 7.° 


KANIA J. Tni lee notice for rales bie dietrihution under: 73 of the Civil Proce- 
dure Code, 1908. 

The plaintiff filed his suit m thé* Vadgaon Court and in due course obtained a 
decree for Rs. 2,084-10-0. The defendant is a railway servant and s such a public 
officer to whom the provisions of 8. 60, cl. (4), of the Cigil Procedure Code, apply. Other 
decrees were also obtained by other creditors in suits filed against the defendant. One 
such suit was filed by creditor No. 8 in 1934, another by creditor No. 3 in 1935. The 
other creditors appearing on this notice filed their suits in 1940-41. In execution of 
the decree obtained by the plaintiff money is recovered from time to time from the 
railway company. Disputes have arisen, between the parties because of the amendment 
of s. 60, cl. (#), in 1937 by Act LX of 1937. Before that amendment, under that clause, 
the salary of a public servant, when not more than Rs. 40 a month, was wholly exempted 
from attachment. If it was more than Ra. 40 but below Ra. 80 the salary was exempted 
from attachment up to Rs 40, and in all other cases a moiety of the salary was exempted 
from attachment. By that amendment two, important alterations were made. One was 
to raise the unattachable limit from Ra. 40 to Rs. 100 and made half the salary above 
that limit attachable. Moreover a proviso was added to this clause under which the 
attachment under any one decree could continue for twenty-four months only, and if 
there was another creditor his attachment could be operative only after the expiration 
of twelve months under another decree. It is further expressly made clear that onœ a 
decree was thus executed for twenty-four months no further attachment could be 
made under that decree. By s.°3 of Act IX of 1937 it was further provided that the 
amendments made by s. 2 of that Act (which I have summarised above) shall not 
have any effect in respect of proceedings arising out of suits instituted before June 1, 
1937. It must be noticed, therefore, that if a creditor had filed his suit before June 
1, 1937, be could enforce his decree b? attaching half the salary above Rs. 80 and 
moreover his right to, continue execution was not stopped at the end of twenty-four 
months. By reason of the amendment, creditors who filed suits subsequently had 
only restricted rights as mentioned in the amended section. 

Having regard to this amendment the plaintiff contends that the operation of 8. 73 
in favour of the other creditors is also curtailed. He concedes that creditors Noa. 3 
and 8 have the same rights as he has. He submits that in considering the operation 
of a 73 in respect of this debtor the creditors have to be divided into two groups : 
one group includes the plaintiff and creditore Nos. 3 and 8, and the other includes 
the remaining creditors. The other creditors contend that s. 60 regulates the rights 
of the attaching creditor against the judgment-debtor, and it stands unaffected by the 
provisions of a. 73. If the conditions of that section (s 73) are fulfilled, the Court 
has not to look at s. 60 to adjust the rights of the decree-holders applying for execution 
and claimmg rateable distripution under s. 73. The corresponding sections in the 
previous Codes were enacted as stated in Hasoon Arra Begum v. Jawadoonissa Sa- 
tooda Khandan' and Komachi Kather v. Pakker? to prevent unnecessary multipli- 
city of execution proceedings, In the normal course each judgment-creditor having 
obtained a decree has to apply in ‘execution for attachment and sale of the property 
of the debtor. If such property is already under attachment and if an order for 
sale has been made and thereafter another creditor applies to enforce his decree, he 
need not pass through the same process. ee E A 
cheap mode of extcution that s 73 provides for equitable distribution of 


1 (1878) I. L. R. 4 Cal. 29. s 2 (1896) I. L. R. 20 Mad. 107. 
e 
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by the Court amongst creditore bolding decrees against the same debtor, without se- 
parate proceedings. In Bithal Das v. Nand ‘Kishore’ Strachey C. J. observed as fol- 
lows (p. 110) : , 

“Now the object of the fection is twofold. The first object is to prevent unnecessary 
multiplicity of execution proceedings, to obviate, in a case where there are many decree- # 
holders, each competent to execute his decree byeattachment and sale of a particular pro- 
perty, the neceasity of each and every one separa y attaching and separately selling that 
property. The other object is to secure an equitable administration of the property by 
placing all the decree-holdera in the position I have described upon the same footing, and 
making the property rateably divisible among them, instead of allowing one to exclude all 
the others merely because he happened io be the first who had attached and sold the pro- 
Bearing in mind these observations it is clear that the Legislature wanted to prevent un- 
necessary applications for attachment.and sale, but the object of s. 73 has never been to « 
give rights to decree-holders which they did nat possess under their decree. In Manicklal 
Venilal VW. Lakha end Manstng? the argument that the two sections were independent 
was rejected and the Court held that the two sections must be read together and the 
tights under s. 73 could not override the rights under s 60 of the Code. It seems to me 
that the argument of the plaintiff is perfectly equitable. By s. 73 the Legislature never 
intended to confer upon the decree-holder ą right which he never possessed. In respect of 
suits filed after June 1, 1937, the decree-holder had never a right to attach the deb- 
tor’s salary if the amount was less than Rs. 100 or more than half of the salary in 
excess of that figure. The decree-holder again had no right to continue the execu- 
tion of his decree for more than two years. It was pointed out that when the Legisla- 
ture amended s. 60, cl. (i), it did not amend a 73. From that it was argued that the 
Legislature contemplated that if the four conditions mentioned in a 73 were complied 
with the decree-holders were all to stand on the satme footing. In my opinion this 
argument overlooks the fundamental point that s. 73 was enacted to prevent only the 
multiplicity of proceedings and conferred no rights oo the judgment-creditor to reach 
property of the debtor which he could never have reached. The right of the decree- 
holder against the judgment-lebtor isecontfblled by a 60. In ‘Krishnaji v. Vishnu 
Beaumont C. J. sitting as a single Judge had occasion to consider the operation of 
3. 73. ‘In that case a money decree was obtained against the defendant in a suit in 
which it was held that the defendant was an agriculturist. Another decree was ob- 
tained by another party against the same debtor, in which it was held that the debtor 
‘was not an agriculturist. The latter decree could be executed by the sale of the im- 
moveable property of the debtor, while the first decree byereason of s. 22 of the Dek- 
khan Agriculturists’ Relief Act, 1879, could not be ŝo enforced. In enforcement of 
the second decree an immoveable property of the debtor was sold and the holder of 
the first decree applied under's. 73 for a rateable “distribution of the sale proceeds. 
He argued that he had complied with the terms of s. 73. That argument was ne- 
gatived. It was observed (p. 1213) : 

“In my opinion the application to the Court referred to in s. 73 must be one which, on 
the face of it, is entitled-to sueceed. If the decree under ghich the applicapts claim is on 
the face of it one which could not be executed against the property represented by the 
money in Court, it seems to me that the Court cannot allow the applicants to share in the 
Tateable distribution of such money.” 

The decision in Manicklal Venilal v. Lakha mld Mansing was approved. Apply- 
ing the same test to the present facts it seems to me that the other decree—hold- 
ers could not have reached’ that portion of the money which the plaintiff and cre- 
ditors Nos. 3 and 8 alone are in a p¥sition to reach. If so, they have no right to | 


1 (1900) I L. R 23 All 106. 3 (1937) 39 Bom. L. R 1212. 
2 (1880) I L.R 4 Bom 429. . 7 
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share by way of rateable distribution in that amount. Ox that ground I think the 
plaintiff's, contention must succeed. The rateable distribution in respect of the am- 
ount in Court mentioned in thé certificate of the Prothonotary will have to be work- 
a £d Cut in the light of this judgment. 

Creditor No. 2 to pay Ra 75 to the plaintiff for the costs of this application, 
Attorneys for plaintiff : Shah & Co. ° ` 

Attorneys for defendant : Joshi & Ge. 


Before Mr. Justice Chagla , 
PRANLAL BHAGWANDAS v. CHAPSEY GHELLA“ 


‘Hindu law—Maintenance—Joint family property—Sule of property for legal necessity—Sala 
for amownt greater than amount required for legal necesi y-Whetker charge for main- 
tenance attaches to property sold. 

fas Greeny tcloncn ue a wah atin dana a anatase see iean eee oe 
goea out of the family, the rights of the females belonging to the family to recetve main- 
tenance out of that property come to an end. It makes no difference that the sale-pro- 
ceeds realised are larger than the debts’to be paid. 
Radhabai Gopal v. Gopal Dhondo, referred to. 


THE facts appear stated in the judgment., 


N. H. Bhagwati, for the plaintiff. 
M. V. Desai, for the defendants. ° 


CHAGLA J. This is a vendor-purchaser summons. By an agreement dated April 
' 30, 1943, between the plaintiff and the defendants, the defendants agreed to sell and 
the plaintiff agreed to purchase from the defendants an immovable property belorig- 
ing to the defendants situate pt Lamington Road, Bombay, for a price of Rs. 
1,45,000. Die coer Cau tee SS a oe ee 
summons, are cls. & and 10. Clause 5 says: 

FHS ou P lake Git a ahe his KNT ied eee aad a 
mises agreed to be sold. The vendors shall get in all outstanding estates and clear all de- 
fecta in title at their own expense including’ all chima by way of sale, exchange, mortgage, 
gift, trust, inheritance, possession, lease, lien or otherwise. The vendors shall obtain an order 
of the Court for sale of this property on behalf of the minor Gangji Chapeey at their own 
costs. Until such order is obtmined the purchaser will not ineur any costs for investiga- 
tion of title. Such order must be obtained within two months and three months’ time will 
run from the date of the order.” 

Clause 10 says : 

“The vendors shall get the coment of all persong interested in the premises agreed to 
be sold and shall get the documents duly. executed by them.” 

It seems that one Ghella Ashar had two eons, Chapeey Gheta and Meghji Ghella. 
We are concerned only with Chapsey-Ghella who is defendant No. 1 to the summons 
and his branch of the family. The property agreed to be sold admittedly belongs 
to the joint family of which Chapsey Ghella is the karta. Chapsey Ghella has two 
sons, Bhawanji and Gangji, „defendants Nos. 2 and.3. These are the only male 
members of joint family. Besides these male mémbers, the female members of 
the joint family ara the wife of Chapsey Ghella, Panbai; the wife of Bhawanji, 
Dewkabai ; and a minor daughter of Bhawanji by the name of Nirmala; two mar- 
ried daughters of Chapsey, Manibai and Umerbai, with whom really we are not con- 
cermed ; and an unmarried daughter by the name of Monghibai. Defendant No. 3 
was a minor till February of this year. An application*was made to the Chamber 
Judge, ‘Mr. Justice Coyajee, under the inherent” jurisdiction of this Court, to sanction 
the afile of thie property as being for the benefit of the minor Gangji and for appoiñt- 


* Decided ari u 1944. O. C. J. Suit 1 (1942) 45 Bom. L. R. 980. 
. No. 411 of 1944 (O. $.). ° ° 


* * 
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ing his father Chapsey as guardian so that he could convey, his right title and 1n- 
terest to the purchaser. ¿On this application Mr. Justice Coyajee made an order on 
August 9, 1943, declaring that the agreement for sale waa for the benefit of the minor 
Gangji and appointing Chapsey as the guardian of the interest of Gangji in the joint 
family property. ° ° 

The contention put forward by the plaintiffis that he is advised that having re- 
gard to the existing state of the law in that behalf the female members of the joint fami- 
ly have a right to maintenance not only from the male members personally but also 
out of the property in theirehands, that they can pursue the property even in the 
hands of a stranger who had purchased it with a notice of their claim and that a 
bare notice of the existence of such a right is sufficient to make it a burden on the 
property in the hands of the, transferee. It is further urged by the plaintiff that as 
a large surplus would remain over from the sale-prooeeds after the payment of the ° 
debts which only amount to Rs. 90,000, theugh the female members would not be 
in a position to impugn the sale of the property so far as it is necessary to pay and 
satisfy the debts, yet nevertheless so far ad, the right to maintenance and marriage 
expenses are concerned, the surplus sale-proceeds which in this case amount to about 
Rs. 50,000 or the corresponding proportionate part of the property even in the hands 
of the purchaser may become liable to pay the burden of maintenance and marriage 
expenses of the female members of the family. Mr. Bhagwati has told me that his 
client is a willing purchaser ; but he is anxious to avoid, as every purchaser is anxious 
to avoid, purchasing litigation, and he wants the position to be made clear on this 
originating summons. ? 
‘Mr. Bhagwati has drawn my attention to the amended s. 39 of the Transfer 'of 
Property Act, 1882, which provides that where a thjrd person has a right to receive 
maintenance or a provision for advancement or marriage from the profits of immove- 
able property, and such property is transferred, the right may be enforced against 
the transferee, if he has notice thereof or if the tramsfer is gratuitous; but not against 
a transferee for consideration and without nptice of the right, nor against such pro- 
perty in his hands. It will be noticed*that the amending section has made a consi- 
derable alteration in the law as it stood prior to the amendment. Under the old 
section the persons who had the right to maintenance were only protected against a 
transfer of property provided such transfer was with the intention of defeating that 
right. Such intention is no longer necessary under the section as it stands at present. 
But there is no doubt that s. 39 of the Transfer of Property Act does not 
create any new right in favour of afry person; and what ‘I have got to determine is, 
before I consider the application of s. 39, what right to receive maintenance and pro- 
vision for marriage Hindu females in a joint family have under the ordinary Hindu 
law. If they have any right, then they are entitled to enforce that right against the 
transferee if he has notice of their right. There is no doubt that in this case if the 
female members of this joint family have a right, Mr. Bhagwati’s client has un- 
doubtedly notice of such a right. 

It is conceded by Mr. Bhagwati that the joint family’ property at Lamington Road 
is being sold for legal necessity. As I have pointed out, there are joint family debts 
amounting to Rs, 90,000 and the property has to be sold in order to pay those debts. 
It is also conceded that the property is being sold at a fair market price. It is also 
by now a well-established principle of Hindu law that a bona fide purchaser is not 
bound to look to the application of sale-proceeds of a pfoperty which is sold for legal 
necessity. If he is satisied—and in this case he is satisfied—that the property is 
beitg sold fOr legal nesessity, it is no concern of his to see what the karta of the 
family does with the sale-proceeds when they, are realized. 

It ig true that the right of a Hindu female to receiwe maintenance and a provision 

R. 96. 
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for marriage is not purely a personal right but is a right to receive Maintenance and 
a provision for marriage out of joint family properties. But it is equally true that 
a Hindu female has no right in any specific property belonging to the joint family. 
The right that she has to maintenance or to a provision for marriage expenses is a 
Tight which is not crystallised into a charge and, therefore, that right does not attach 
to any specific property belonging to fhe joint family. It is also not disputed -that 
the right of a Hindu female to receive maintenance or a provision for marriage ex- 
penses can be defeated by joint family properties being sold or alienated for the pay- 
ment of ‘joint family debts. Debts contracted by a Hindu take precedence over the 
right of his wife for maintenance and of his daughter for maintenance and marriage 
expenses. The only difficulty, according to Mr. Bhagwati, that) arises in this case 
is that whereas the debts to be paid for which the property is being sold are only 
Rs, 90,000, the amount that the karta would receive would be Rs. 1,45,000. The 
question, therefore, that arises is whether a Hindu female has a right to receive 
maintenance from a property which has been alienated for legal necessity. One has 
only to state the question to realize that the answer must be in the negative. Once 
the property is alienated for legal necessity and goes -out of the joint family, the right 
of the Hindu female belonging to that family to receive maintenance from that pro- 
perty must come to an end. To my mind the fact that the sale-proceeds realized 
are larger than the debts to be paid is entir&ly an irrelevant question ; once it is con- 
ceded that the property ia sold for legal necessity and also it is conceded that, the 
purchaser is not ‘bound to look to the application of the sale-proceeds, the fact that 
the kgrta realizes more than what is necessary to pay the joint family debts does 
not give any right to the Hindu female to look to the property which has been alien- 
atéd for her maintenance or for her marriage expenses. Therefore, in my opinion, 
neither Panbai nor Dewkabai wetild have any tight of maintenance in the property 
which is agreed to be sold by defendant No. 1 to the plaintiff nor would Nirmala 
and Monghibai have any right to look to this property for their maintenance and 
for their provision for marriage expenses. 

My attention has been drawn to a resent decision of our Court of Appeal report- 
ed in Radhabai Gopal v. Gopal Dhondo2 In that case a’ wife was living separately 
from her husband and she filed a suit against him and obtained a decree. After the 
decree wad passed but before she could apply for the execution of that decree, her 
husband sold all his property to his natural father. The wife then filed a suit to 
recover maintenance from her husband (defendant No. 1) and sought to levy charge 
for her maintenance on lands sold to her husband’s natural father (defendant No. 2). 
The father (defendant No. 2) ‘claimed that he was a bona fide purchaser for value 
without notice. The Court of Appeal held that the father (defendant No. 2) hav- 
ing purchased the property with notice of the wife’s claim was bound to give priority 
to her claim for maintenance except to the extent of Rs. 9,518 which represented 
debts of her husband (defendant No. 1) and which were binding on her. I do not 
think that this decision lays down that where a bona fide purchaser purchases his 
. property for an amount which exceeds the joint family, debts the female members of 
the joint family have any right to be paid out of the property to the extent of the 
difference between. the purchase price and the joint family debts. The decision of 
Mr. Justice Divatia and Mr. Justice Lokur definitely tums on the very exceptional 
facts of that case. As J have pointed out, the husband (defendant No. 1) sold all 
his property to his natural father (defendant No. 2) immediately after a decree was 
passed in favour of the wife and Mr. Justice Lokur at p. 989 of his judgment de- 
finitely holds that the object of the sales bythe son to the father must have ‘been 
to defeat the claim of the son’s wife. Again, at p. 991 the dearned Jude says that 
the father was fully ne with the, affairs of his son, his strained relations with 

. 1, (1942) 45 Bom. L R. 980. 
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his wife and her right to get her maintenance from him and with all this knowledge 
he purposely bought from his son his entire immovable property. Then, further on, 
on the same page the Itarned Judge says : : 

“In order to defent the*plaintiff’s (wifes) claim he (the father) purchased nearly twice 
the property by fraudulently inflating the debts of her husband (the son). The payment 
of the genuine debts of Rs, 9818 cannot be questioned and it takes precedence over the 
plaintiffs right of maintenance. But having notige of that right, defendant No. 2 (father) 
fraudulently purchased the entie property for a consideration, out of which Ra. 7,982 was 
not needed for the payment of debts, and that amount cannot have priority over the plaint- 
iffs right of maintenance. Hence, taking an equitable view of the case, we hold thar 
7,982 | 17,000 or roughly 16|87 part of the property in suit is Hable to bear the burden of 
the plaintiffs maintenance.” 

I might point out that in this case defendant No. 1 in the affidavit he has made on 
the summons states that there are other joint family properties worth about Ræ 
16,000 besides the property he has agreed jo sell and which is the subject-matter of 
Parties have agreed that the costs of the originating summons will be costs in the sale. 

Attorneys for plaintiff: Madkevji & Co." 

Attorneys for defendant : Ardestr, Hormusji, Dinshaw & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Sen. 
DEVICHAND GANESH v. CHINTAMAN YELLAPPA” J 


Transfer of. Property Act (IV of 1882), Sec. 101—Charge on property in favour of decree- 
holder created by judgment-debtor-Sale of ‘property, in execution, by previous mortgages 
—Purchase of property by decreeholder—Whether debt under charge extinguished— 
Personal remedy against judgement-debior whether barred. 

A charge on immovable property, created by ascompromise in favour of a holder of a 
decree for money by the judgment-debtor, is extinguished when the charge-holder pur- 
chases the property at a court sale Brought about by a previous mortgagee of the pro- 
perty. What is extinguished in such a case is not merely the security created by the 
charge but the debt which was the source of the charge. Hence, as the debt has ceas- 
ed to exist, it is not open to the decree-holder to seek a personal remedy against the judg- 
ment-tlebtor, 

Lakkmidas v. Jamnadas, Bisheskur Dial v. Ram Sarup, Krisknackondra . Bhoumick 
v. Pobma Model Company, Lid... Ponnambala aaa V. Annamalai Chettiar,* and Bala 
mani Ammal v. Rama Aiyer,® applied. 

Gurappa Gurushiddappa V. Amatangji Vexichand® and Raychend Jivaji v. Basappa 
Vwappa," referred to. 

THE facts are stated in the judgment. 

S. G. Paiwerdkan, for the appellant. 

G. P. Murdeshwer and D. M. Murdeshwar, foi TE 

Sen J. This is an appeal by the decree-holder in gertain darkhasteproceedings in 
which he sought to execute a decree obtained by him in Suit No. 161 of 1926 by attach- 
ment of the moveables of the respondent-judgment-debtors. The decree provided that the 
defendanta were to pay Rs. 500 with interest at six per cent. by monthly instalments 

„of Rs 75, and that in case of two defaults the°plaintiff would be entitled to recover 


“Decided, March 22, 1944. Second Appeal 1 (1896) I. L. R. 22 Bom. 304, F.B. 

No, 896 of 1942, against thes decision of M. 2 (1900) I. L. R. 22 All. 284. 

C. Shah, Assistant Judge at Sholapur, ins Ap- 3 (1931) L L. R. 59 Cal 76. 

peal No o a the eee 4 (1%0) L L. R. 43 Mad. 372, Pes. 

passed Joint 5 [1925] A. I. R. Mad. 736. 

ordinate Judge of Sholapur, in Darkhast No, . 6 (1840) 43 Bom. L R. 25 P.n 
7 (1940) 42 Bom. L. R. 1113. 


1875 of 1935. . 
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the whole amount due. No instalments having been paid, the decree-holder filed 
Darkhast No. 1641 of 1926 in September, 1926, to recover the amount of the decree 
by arrest of the judgment-debtore. On April 1, 1927, the dectee-holder and the judg- 
ment-debtors arrived at a compromise in the following terms *: 

“The defendants do pay (the plaintiff) agithin one month,from today the (whole) amount 

as per execution application together with interest om tHe principal sum of six hundred and 
seventy-five rupees at twelve per cent. frofm April 1, 1927. If the defendants do not pay, a 
charge for the said amount ia created on the three houses mentioned below of the defend- 
ants in the Shaniver Peth (and) the plaintiff to recover (the said sum) hy the sale of ‘the 
said property.” 
The charged property had already been mortgaged by the judgment-debtors to one 
Mr. Shah, a pleader, in 1925, and the said Mr. Shah obtained a decree on his mort- 
gage and brought the mortgaged property to sale in darkhast No. 1462 of 1928; and 
it was purchased by the son of the present decree-holder on March 21, 1929. It bas 
been held in these proceedings by both the Courts below that that purchase, though 
in the name of the son, was really by the decree-holder himself. It appeare that 
after this there. were several darkhasts ard in one of them there was a further com- 
promise under which a sum of Rs. 351 was paid to the decree-holder and he retin- 
quished the charge on one of the properties. Then the present darkhast No. 1875 of 
1935 was brought to recover the balance due"by attaching moveables belonging to the 
judgment-debtore. The judgment-debtors raised various pleas but they abandoned 
them except one, viz. that the judgment-debtors were not personally liable and hence 
the daykhast was not tenable. 

The learned Subordinate Judge held that the decree-holder must proceed against 
the ‘charged property: alone and that he was not entitled to proceed against the dè 
fendants personally ; and he accefdingty dismissed the darkhast with costa. The 
decree-holder appealed to the District Court, and the learned Assistant Judge who 
heard the appeal held that the judgment-creditor was entitled to proceed personally 
against the judgment-debtora in cafe the property charged was found insufficient tov 
eatiafy the decretal debt. He, accordingly, remanded the case for disposal of the 
darkhast after dealing with certain issues which he raised, one of which was: “Ig 
the decree-holder not estopped from proceeding against the judgment-debtors?”’ 
There was an appeal to the High Court, and Broomfield J. dismissed the appeal, hold- 
ing that the compromise was not intended to take away or did take away the per- 
sonal remedy which had been given to the judgment-creditor by the decree. After 
the remand, the trial Judge held that the decree-holder would be entitled to proceed 
personally against the judgment-debtors on the ground that the charged property 
was not available or had been found insufficient to pay his debt. But ‘he held that 
the decree-holder was from proceeding against the judgment-debtors, and, 
therefore, dismissed the The reason for holding that the decree-holder waa 
80 estopped appears to be that the decreetholder had deprived himself of the remedy 
of proceeding against the charged property by his own act, ie. by his having purchas- 
ed the property at the Court sale. He also thought that the auction purchase of the 
charged property had effected a merger and extinguished the debt, following Bai Reva 
v. Valimoahomed,) and Krishnachandra Bhoumick v. Pabna Model Company, Lid.* 
The decree-holder appealed to the District Court again, and the learned Assistant Judge 
who heard the appeal held that there*was no merger of the charge under s. 101 of the 
Transfer of Property Act, that the Court sale was not subject to the charge created in 
the decree-holder’s favour and that the appellant was not entitled to proceed against 
the moveables of the respondents (though a finding in the affirmative has been record- 
ed aghinst this issue in the earlier part of the judgment.) Heetook the vitw that the 
decree-holder still had the right to sue for sale on his mortgage (i.e. charge) subject to 
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the first mortgage, and that he also had the right to redeem the first mortgage and to 
have the property sold to satisfy his own claim. He observed: “It wil be no 
answer to say that the prgperty has been purchased by himeelf or that it has been sub- 
sequently sold away by him to a third party. If he cannot effectively pursue tbe 
mortgaged property, that is ne fault of the jadgment-debtor and the appellant has to 
thank himself for that result. The ju t-debtor is entitled to insist that the 
decree-holder should proceed against the charged property first, and as that remedy 
is open to the decree-holder, he cannot execute the decree against the judgment-debtors’ 
moveables’ (see Raychand Jivaji v. Basappa Virappa').” The appeal was, accord- 
ingly, diamissed with costs. 

Mr. Patwardhan on behalf of the appellant has contended that even if by the pur- 
chase of the property by the, decree-holder the charge may have become unenforceable, 
the decree-holder cannot be deprived of his personal remedy which was ‘originally 
granted to him under the decree which waseheld by this Court in Second Appeal No. 
460 of 1938 to have been preserved to him under the compromise. He has, there- 
fore, contended that the reasoning of the learned Assistant Judge that the judgment- 
debtor is entitled to insist that the decree-holder should first proceed against the 
charged property is untenable as now it is impossible for the decree-holder to recover 
his debt by enforcing the charge which would have to be enforced against himself. 
Mr. Murdeshwar on behalf of the respondents has supported the judgment of the 
learned Assistant’ Judge and has contended that the decree-holder must proceed 
against the charged property first, and he has further contended in the alternative 
that there has been a merger of the charge under a 101 of the Transfer of Property 
Act and that the effect of that merger must be that the debt itself to enforce which 
“the charge was created has been exfinguished. . 

As the decree-holder by purchasing the property’ at the Court sale has purchased 
the right, title and interest of the mortgagor, though the mortgagor’s right might 
then have been subject to the charge created under the compromise, it is difficult to 
see how after becoming the owner of the property it is poesible for him to enforce 
the charge. As to the second contentfon, old s. 101 of the Transfer of Property 
Act was in these terms : 

“Where the owner of a charge or other incumbrance on moveable property is or becomes 
absolutely entitled to that property, the charge or incumbrance shall be extinguished, unless 
he declares, by express words or necessary implication, that it shall continue to subsist, or 
such continusnce would be for his benefit.” 

In enacting the present amended section the Legislature has adopted the simple rule 
that the existence of a subsequent incumbrance prevents merger. But it does not 
appear to have been the intention to amend or alter the old law which covered the 
case of the union of two estates which occurred when the purchaser of the equity of 
Tedemption acquired the rights of the mortgagee or when the mortgagee acquired the 
tights of the mortgagor. As pointed out by Sir Dinahah Mulla in his Transfer of 

Property Act, 2nd edn., p. 552 : 

“The first case is now. covered by secs, 91 and 92. The scope of the paesent section is 
therefore confined to cases in which the mortgagee or charge-holder acquires ownership, for 
the equity of redemption represents the estate of ownership. ” 

Sir Dinshah Mullah has also pointed out, at p. 556 of the same book, that the de- 
cisions under the old section are still good law, the law having been altered not in 
substance but only im form or expression. At p. 557 he gives instances in which, on 

Ce eee 

in all pf which cages there was no puisne mortgagee. On this point Sir Dipshah 

has cited the cases of Lakhmidas v. Jamnadas,? Bisheshkur Dial v. Ram Sarup,’ 


1 (1940) 42 Bom. L., R. 1113. ° 3 (1990) L Le R. 22 Al. 284, 
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Krishnachandra Bhoumick v. Pabna Model Company, Lid.,1 Ponnambala Pillai y. An- 
nanealai Chettiar? and Balemani Ammal v. Rama Aiyar.? 

In Lakkmidas v. Jamnadas defendants Nos. 1 and 2 had ‘mortgaged three properti- 
es, A, B, and C, to the plaintiff and afterwards mortgaged property A to one Pranji- 
van. Thereafter the plaintiff obtained a money-decree against defendants Nos 1 
and 2 in respect of another debt and M execution attached and sold their equity ‘of 
redemption in property © and purchased it himself, thus becoming full owner of C. 
It was held that when the plaintiff purchased the equity! of redemption in C he pur- 
chased it subject to its due proportion of the mortgage-debt due to, himself and that 
on his purchase the debt to that extent ceased to exist and the debt due to him on 
his mortgage was reduced by that amount. The expression “the charge or incum- 
brance shall be extinguished ” in the old s. 101 was tbus interpreted to mean that the 
debt which was the basis of the charge itself would be extinguished. In Bisheshur 
Dial v. Ram Sarup a mortgagee bought at auction the equity of redemption in a 
part of the mortgaged property in execution of a decree obtained by two other per- 
sons, and it was held that such purchase‘had, in the absence of fraud, the effect of 
discharging and extinguishing that portion of the mortgage debt which was charge- 
able on the property purchased by him, that is to say, the portion of the debt which 
bore the same ratio ta the whole amount of the debt as the value of the property pur- 
chased bore to the value of the whole of the property comprised’ in the mortgage. 
The decision in Lakkmidas v. Jamnadas was one of the decisions followed in that cahe. 
Krishnachandra v. Pabna Model Company, Lid. followed ‘Bisheshur Dial v. Ram Sarup 
and so did Ponnambala Pillai v. Annamalai Chettiar. 

In Balamani Ammal v. Rama Aiyar during the pendency of a mortgage suit thé 
mortgagor's right, title and interest“in the suit properties were acquired by the mort- 
gagee by virtue of a sale in execution of a money decree. It was held that tbe mort- 
gage suit must be dismissed as the mortgage must be deemed to have been satiafi- 
ed on the date on which the plaintiff had acquired in the execution sale the mort- 
gagors interest. None of these cases ame supsequent to the date of the amend- 
ment of s. 101 and no case decided after such amendment has been brought to my 
notice. But the principle of the decisiong in all these cases must, it seems to me, 
clearly apply to the facts of the present case. The charge created by the compromise 
in favour of the decree-holder, therefore, must be deemed to have become extinguished 
when the charge-holder purchased the property in suit at the auction sale brought 
about by Mr. Shah, the mogtgagee, under the decree obtained by him. It cannot, 
it seems to me, be held that wh&t was extinguished was merely the security created 
by, the charge, as in all the decisions mentioned above it was held that it was the 
debt itself which was wholly or in part extinguished. . 

If such be the result, can it be said that though the appellant is unable to enforce 
the charge he is entitled to have his decree executed personally against the respond- 
ent-judgment-debtors, in view of the decision by Broomfield J. in Second Appeal No. 
460 of 1938 that the adjustment or compromise was no} intended to take away or 
took away in fact the personal remedy which the decree had given to the judgment- 
creditor ? In Gurappa Gurushiddappa v. Amarangji Vanichand,* the view expressed in 
Raychand Jivaji v. Basappa Virappa* by Broomfield J. that when a charge is created 
by an act of the parties the specificatior of a particular fund or property negatives a per- 
sonal liability and that the remedy of the charge-holder is against the property charged 
only or at any rate against the property charged in the first instance, was dissented from. 
Beaumont C. J. remarked (p. 34): 

ae Praise E a br ane We O E AE O E ee: 
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` the primary object of which, as I have pointed out, is to secure him against other creditore, 
the creditor abandons his tight to proceed against other property of the debtor.” 

In the present case, however, the situation has been complicated by the decree-bolder 
having already chosen to purchase the land an which he got a charge created in order 
to enforce his decree. The tril Court held that the existence of the charge enabled 
the decree-holder to obtain the property at a gomparatively low price at the auction 
sale; a few months later the said property was sold at a profit of Rs 1,600, and for 
this reason the lower appellate Céurt has held that there is no equity in the appellant’s 
favour. Thus the decree-hofler has made good use of his position as the charge- 
holder. It seems to me, therefore, that as such, having already derived an advantage ' 
from the charge, he cannot be allowed to ignore the consequence that the debt which 
was the source of the charge was extinguished when he purchased the property on 
March 21, 1929. In such a case, thtrefore, the debt having ceased to exist, it cannot `° 
be open to the decree-holder to seek a peredhal remedy against the judgment-debtor. 
There is, therefore, now no decretal „debt to recover, and it must be held that the 
darkhast has been rightly dismissed. 

It seeme to me that the proceedings would not have been so protracted aa they have 
been if the appellant had taken the stand which he has now taken from the begin- 
ning. Not only did he not rety on the principle of s. 101 when the darkhast came 
to be originally heard, but he did not take this point also when he appealed to the 
High Court in Second Appeal No. 460 of 1938. It does not seem to me, however, 
that on that account it can be held that the point is res judicata, but I must hold 
that the appellant is to blame for not'having based his case earlier in these proceed- 
inks on the argument on which he ia now succeeding. 

The appeal will, therefore, be dismissed. There wijl be no order as to costs. 


APPEAL FROM ORIGINAL CIVIL, 


Before Sir Leonard Stone, Kt., Chief Yustice, and Mr. Justice Divatia, 
SORABJI MEDORA v. ORIENTAL LIFE ASSURANCE CO.* 


Practice—A fidavit—Prolixity—Attormeys filing prolix affidavits—Penalty—Costs, disallow- 
ing of. 

The attorneys of a party should refrain from filing a prolix affidavit containing un- 
necessary and argumentative matter, or else they are Hable to be penalised in costs. 
THIS was an application for leav’ to appeal to Hi» Majesty in Council from the 

decision reported at p. 279 ante. ; 
N. P. Engineer, Advocate General, with V. F. Tefaborewala, for the appellante. 
M. V. Desai, for the respondents. 


Stone C. J. We consider that in this case leave to appeal to the Privy Council 
ought to be given. 

Before parting with the matter, we desire to point “out the undesirfbility of the 
prolix affidavit filed on behalf of the respondents, which contains a great deal of un- 
necessary and argumentative matter. We shall not take any drastic step in this case; 
but for the future we give this warning that if any such lengthy and argumentative 
affidavits are put in unnecessarily, e May penalise te attorney of toe party who patë 
in any euch affidavit by disallowing his costs. 

Certificate granted in terms of prayer, (a). Costs, costs in the appeal to the Privy 
Coyncil. e . 

Attorneys for applicants : Little & Co. 

Attomeys for opponents : Ardesir, Hormusft, Dinshaw & Ca 

* Decided, February 7, 1944. O. C. J. Appeal No. 23 of 1943 : Suit No. 2270 of 1940. 
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Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 
In re JERBAI B. KAPADIA.” ẹ 


Bombay Increase of Court-jees Act (Bom. XV of 1943)-—Retrospective effect—Increase in 
court-fees—Probate—Increase applies*to payment of Court-fees made after application 

of Act—-Comrt-fees Act (VII of 1870), Sec. 191. 

The provisions of the Bombay Increase of Court-fees Act, 1943, which came into force 
on Jamary 1, 1944, not being retrospective in effecf, the probate court-fees paid on an 
application to the Court for probate under a. 19 I of fhe Court-fees Act, 1870, before 
January 1, 1944, are payable under the old scale, even though the grant of probate may 
actually be made after the aforeanid date. 

Decision of Crump J. in Gangaram v. Chief Controlling Revenue Authority, 
disapproved. . 

` THESE were two applications for probdte. 

In one of them, the testatrix Jerbai made ber will in Bombay on July 28, 1939. 
She died on August 22, 1943. The application for probate of her will was made 
on October 13, 1943, by her executor Eli. On November 5, 1943, the probate duty 
was paid in the shape of -court-fee stampe. On November 26, 1943, the Protho- 
notary made an order for grant of probate. Before the probate could be granted, 
the Bombay Increase of Court-fees Act (Bom. XV of 1943) came into force on 
January 1, 1944. On January 14, 1944, the Prothonotary asked for payment of 
additional probate duty (surcharge) under the new Act. 

In “the second case, the testator Rustomji Boman-Behram made his will in 
Ldndon on September 12, 1938, and died in Lugano in Switzerland on May 21, 1943. 
The Bank of India, Limited, the wole executor under the will, applied for probate on 
October 18, 1943, and paid the probate duty on October 27, 1943. An order for citation 
to issue to the next-of-kin of the testator was made on November 5, 1943. The new 
Act having come into force on January 1, 1944, the Prothonotary demanded payment 
of surcharge on February 8, 1944. An prder_ for the issue of probate was made on 
` March 7, 1944. 

A question having arisen whether the surcharge could be properly levied, it was 
referred for decision to the Taxing Officer under s. 5 of the Court-fees Act, 1870. It 
was found on enquiry that the decision of the question would affect 112 matters pend- 
ing in the office. The Taxing Officer was of opinion that the question raised was of 
general importance and referred it on March 7, 1944, for the final decision of the High 
Court under s. 5. The quéStiog was accordingly heard by a bench consisting of Stone 
C. J. and Chagla J. 

Sir Jamshedji Kanga, with R..J. Kolah, fee ibe petitioner 

N. P. Engineer, Advocate General, for the Government. 


Srone C. J. The question which we have to determine, though raising a short 
point, is not free from difficulty, and arises by reason of the fact that the Governor 
of Bombay, yho has now assymed all the powers vested by’ or under the Government 
of India Act, 1935, in the Provincial Government, has been pleased to make the 
Increase of Court-fees Act, 1943, 

That Act, which possesses the merit of brevity, in a. 1 states its name, and that it 
extends to the whole of the Provinc# of Bombay, and provides that it shall come into 
force on January 1, 1944, agd shall cease to have effect on such date as shall be 
appointed. $ ‘ 

Sections 2 and 3 are aa follows : ° 

t2 Notwithstanding anything contained in the Court-fees Ave, 1870, (VIP of 1870)® in 


* Decided, Marck $0, 1944. O.C. J.T. 1 1 (1927) 29 Bom. L. R. 1611, 1512. 
J. Nos. 509 and 500 of 1943. 


1944] In re JERBAI B. KAPADIA (0. C. J.)—Stone C. J. 769 


its application to the Province of Bombay (hereinafter called the principal Act), all fees 
leviable under the principal Act shall be increased by a surcharge at the rates specified in the 
schedule annexed hereto. 

“3, The provisions of “the principal Act shall, save in so far as they are inconsistent 
with anything herein contained, apply for the purposes of this Act.” 

There then follows the achedtile of increases Which, in effect, provides for an increase 
of twenty-five per cent. on the fees laid down by the principal Act. 

The question at issue concerns the probate court-fee, and comes before this Court 
by my direction on two references made to me by the Taxing Master under 8. 5 of the 
principal Act, that is to say: the Court-fees Act, 1870, as amended by Acts of 1875 
and 1899, Act VII of 1910 and Act III of 1926, the question arising upon each of the 
references being in the opinion of the Taxing Master of general importance. 

The cases referred are, in effect, test cases, and the result of our decision in each 
case will affect a number of other” probate matters pending in the ‘Testamentary 
Registry. ' 

Section 3 of the principal Act is the charging section and so far as it is material, it 
provides that the fees chargeable in the High Courts established by Letters Patent, 
under Item No. 11 of the first schedule to the Act, that is to say the Probate fee, “ shall 
be collected in the manner hereinafter appearing.” 

By s. 4, no document of any of the kifids specified in the first or second schedules 
to the Act, as chargeable with fees, shall be filed, exhibited or recorded in the High 
Cotfrt in the exercise of its jurisdictions therein mentioned ; “ unless in respect of such 
document there be paid a fee of an amount not less than that indicated by either of 
the said schedules as the proper fee for such:document.” The words “unless in res- 
pect of such document there be paid a fee” should be noted. The importance’ of 
these words is that it is payment of the fee which t.made the test. The section dows 
not say “unless such document has been stamped.” 

Section 5 is the sectior under which these references are made, and the next material 
group of sections are those contained in Chapter SIJA and numbered 19A to 19K, 
both inclusive. 

Section 19A provides for relief in cases in which it is ultimately discovered that the 
estimate of the value of the property was too great and that consequently too high 
court-fees have been paid. The only relevance of this section is that it refers to: “a 
greater fee was paid on the probate or letters than the law required ”, and that it pro- 
vides that the Authority may: “cancel the stamp on the probate or letters if such 
stamp has not been already angle, ” and substitute a stamp for denoting the 
court-fee 

Section GAO ERE E E deus diate seed ENEE is used : “ the 
full fee chargeable under this Act has béen or is paid thereon.” 

Section 19E is the section which makes provision for cases in which too low a court- 
fee has been paid, and it provides that the Chief Controlling Revenue-authority, not, 
be it noted, the High Court, 

“may, on the value of the estate of the deceased being verified by affidavit or affirmation, 
cause the probate or letters of ‘hdministration to be duly amped on payméht of the full 
court-fee which ought to have been originally paid thereon in respect of such value....”; 


and the section goes on to provide for certain penalties which may have to be paid 
Section 19F, which applies to letters of administration only, is as follows : 


“In case of letters of administration on which too low a gourt-fee has been paid at first, 
the said Authority aball not cause the same to be duly stamped in manner aforesaid until 
the administrator has given such security te the Court by which the letters of administration 
have been grfnted as ougikt by law to have been given on the granting thereof in cas? the 
full value of the estate of the deceased had been then ascertained,” 


Section 19-I is the section around which much discyssion hfs ranged in this Court 
R. 97 
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and it is as follows :— 

“(I) No order entitling the petitioner to the grant of probate or letters of administra- 
tion shall be made upon an application for such grant until the ‘petitioner has filed in the 
Court a valuation of the property in the form,set forth in the tRird schedule, and the Court 
ig satisfied that the fee mentioned in No. 11 of the first schedule has been paid on such 
valuation.” ° 5 

Chapter IV is not relevant ; and thes we come to Chapter V, the heading of RN 
is: “Of the Mode of Levying Fees” ; and it provides by s. 25 that 

“ all fees referred to in a. 3 or chargeable under this Act shall be collected by stamps” a 
and by s8. 26: 

“The stamps used to denote any fees chargeable under this Act shall be impressed or adhe- 

sive, or partly impressed and partly adhestve, as the Apeopnate Government may, by noti- 
e fication in the Official Gazette from time to time direct,” 
Tt appears from a foot-note in the official gopy of the Unrepealed Central Acts of 1834 
to 1871, both inclusive, VoL I, p. 574, that rules as to levy of court-fees by adhesive 
and impressed stamps were made and published in the Gazette of India, 1883, part I, 
p. 189. But these rules do not appear tò be material to the present references. 

Section 30 is as follows : 

- No Cocina’ runing A Hamp unger Ti A SA, De MEL or Be Poe a aay Pe 
ceeding in any Court or office until the stamp Has been cancelled. 

1 Guph oferas the: Coat ar the head cithe ofie niay hom time to tine Sessa Mell, Or 
receiving any such document, forthwith effect such cancellation by punching out the figtire- 
head Sp as to leave the amount designated on the stamp untouched, and the part removed 
by punching shall be burnt or otherwise destroyed.” 

‘Turning to the First Schedule, item No. 11, which is the relevant subject-matter 
charged with a fee by s. 3, is as fellows: “ Probate of a will or letters of administra- 
tion with or without will annexed” ; and in the second and third columns are set out 
the varying rates of the fee dependent upon the value of the estate. The third 
schedule contains forms, and under the heading : “See Section 19 I” is the relevant 
form of valuation in Testamentary matter It is in the form of an affidavit or affirma- 
tion, and paragraph 3 of it is as follows : 

“I further say that the said assets, exclusive only of such last-mentioned items, but inetu- 
sive of all rents, interest, dividends and increased values since the date of the death of the 
said deceased, are under the value of....” 


And from the Annexure marked “ A” two things appear: In the first place, the 
valuation is to be made as qt the date of making the application for probate or letters 
of administration, and, secondly? there is to be in¢luded separately arrears due at the 
date of death and all rents received or due singe that date to the time of making the 
application.” . ` 

Rule 607 of the rules of this High Court, in its present form, is as follows : 

Every application for probate or for letters of administration with or without the wilt 
annexed or for succession certificate shall be accompanied by a certificate of the Prothonotary 
and Senior Master that duty payable has been paid, unless the Honourable the Chief Justice 
or the Judge Mekaring Testament#ty Matters shal] otherwise direct.” 

What we have to do is to construe the 1943 Act in its relation to the principal Act 
of 1870 as subsequently amended, and the practice in the Testamentary Registry, 
even if it is dependent upon rules made by this Court, cannot detract from the law 
made by Acts of the Legislature. Nevertheless before approaching the facts of these 
two particular references, it will be convenient to say something about the practice, 
which in fact prevails in the Testamentary Registry upon petitions for probate or 
lette% of administration being presented, in order to understawd bow the present pto- 
blem has arisen. R 

The solicitor to the éxecutoryor the prospective administrator or, I suppose, the 
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executor or administrator in person, goes to the Registry with a petition asking for 
probate or letters of administration, and to this is annexed the valuation which is 
deposed to as at the date of the application in accordance with the form in the Third 
Schedule to the principal Act. There is algo annexed, and marked A, the originat will, 
though this is not in fact boundup with the petition and the valuation. Provided that 
this petition is made within three’years from the date of death, or even later upon 
explanation of the delay, it does not appear to fhatter at what date the application for 
probate ig made, and consequently there is considerable freedom of choice exercisable 
by executors or administrators as to the day on which the values are computed. There 
is nothing inconsistent with the principal Act in the procedure. On production of these 
documents to the Registry, the petitioner or his solicitor is given a statement headed 
“ Memorandum of fees and duty”, and this contains a list of such court-feea as draw- 
ing and engrossing probate, registering oath etc., as well as the major item, the Probate 
court-fee, which is incorrectly called “ Probate duty.” It is necessary, I think, at this 
stage, to point out that court-fees chargeable on probate under item No. 11 of the first 
schedule to the principal Act are in flo sense a death duty, and are only payable if 
probate is taken out : so that if an estate can be administered without the necessity 
of a grant of probate, no probate fee in fact becomes payable at all. ' 

Having received the memorandum of ‘\court-fees and duty” ; the petitioner then 
takes away his petition and the original will and repairs to the Collector, where he 
purchases sufficient stamps to provide for the total sum made up of the items above 
mentioned. The higher denominations of these stampe are impressed on blank sheets 
of paper, whilst the lower denominations are loose adhesive stamps. In the case of 
the impressed stamps the back of the paper is endorsed with the date of issue and the 
name of the person purchasing them, who is generally the solicitor. In the case of 
the adhesive stamps a similar endorsement is made ‘on the face of the stamp. But 
such endorsements are not, in fact or in practice, a cancellation of the stamps, see 8. 
30 of the principal Act. 

The petitioner then returns to the Registry, hands over the petition containing the 
schedule of valuation, and the original eill #1 cases in which there is one, and also 
all stamps. The petition is then filed and receives an endorsement on it to that effect, 
which contains the date, and the petitioner or his solicitor is given a receipt, which 
is in the following form : 

“In the High Court of Judicature at Bombay 

Testamentary and Intestate Judication Petition B 

Petitioner 

“I, Suleman Jafferbhai Rehimtoola, Prothonotary and Senior Master of the High Court 
of Judicature at Bombay, do hereby certify that the sum of Rupees has been paid on 
the day of 194 in the above matter for Court-fees and Probate Duty, on 
the property mentioned in the schedule to the petition herein, such duty being charged in ac- 
cordance with the provisions of Act VII of 1870, as amended by Act VTI of 1910 and Act OI 
of 1926. 

“ Dated: this day of . 194 

id Grothonotary arid Senior Master. 

“ Messra 
Attorneys-at-Law.” 

In the normal case the application for probaté or "letters of administration then pro- 
ceeds in the Registry, and the valuation is checked by efficials of this Court. Ata 
later date the Prothonotary ånd Senior, Master, in cases in which the grant is not 
chaljenged ang no caveat is filed, makes an order for the grant of probate or letjers 
of administration to issue ; and at a still later date ; depending partly on how long it 
takes to engross the probate copy of the willem the blank ehgets, which contain the 
impressed stamps ; the solicitor or the party is summorféd to the Registry and handed 
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the probate. On that date it appears that the stampe are actually cancelled by deface- 
ment pursuant to s. 30 of the principal Act. . 

Now, it appears, though by what right I do not know, that the practice bas grown 
up in the Testamentary Registry, which enables a petitioner for probate or letters of 
administration to recant at any time up to the actyal eancellation of the stamps, that 
is to say, he may change his mind and say: “I do not want probate after all, give 
me back my stampe.” But in cases in which this is done, and we are informed that 
it is not infrequently done, the Testamentary Registry retains the petition which has 
been taken on the file and also the original will which m considered to be part of it. 
The stampe, thus returned, ‘are either used by the solicitor in some other matter, or 
else they can be taken back to the Collector and cashed at a discount of one anna in 
the rupee : see rules framed under the Court-fees Act corresponding to a. 54 of the 
Indian Stamp Act, 1899. . 

No one has been able to suggest to useby what authority or right the Testamentary 
Registry hands back the stampe once the petition has been taken on the file in the 
cases of persons who change their minds, 

When the principal Act wants to provide for security which is not ‘payment, it does 
so by precise words: see 8. 19F. We express no opinion about this practice, which 
appears to have gone on for many years, and which, we must aume, has the implied 
assent of Government ; but it is an indulgence supported by long usage only, and does 
not appear to owe its origin to any enforceable right. In any event, the return of the 
stamps, whilst retaining the original will in the Registry, seems to me to be quite 
illogical : since, unless at a subsequent date a fresh application for probate is made, 
the will remains unproved in the Registry and inaccessible to the executors and bene- 
ficiaries of the testator. The rules I have already referred to, which provide for the 
recashing of court-fee stamps at’a discount, are not equivocal so far as the probate 
court-fee is concerned : since there are many other court-fee stamps used for other 
purposes than the payment of prokate fees. 

The facts in these two references before us are as follows: The firet reference; 
which concerns a testatrix of the name of Kapadia, is No. 509 of 1943. In that case 
the will is dated July .28, 1939 ; the testatrix died on August 22, 1943 ; the original | 
application for probate was made on October 13, 1943; stamps of the value of 
Rs. 6,171-10-0 were handed over to the Testamentary Registry and the petition taken 
on the file on November 5, 1943 ; and on November 26, 1943, the Prothonotary made 
an order for the grant of probate to issue; but before this order had been complied 
with, the amending Act had come into force. ° 

The second reference, which concerns the estate of Boman Behram, is No. 500 of 
1943. The will of the testator is dated Septetnber 1, 1938 ; the testator died on May 
21, 1943 ; the original application to the Testamentary Registry was made on October 
18, 1943; and on October 27, 1943, stamps of the value of Rs. 38,625-1'1-0 were 
handed in to the Registry and the petition taken on the file. In this case the estate 
being a large one involving no doubt considerable enquiries as to its valuation, the 
order for the grant to issue had not been made before January 1, 1944, when the new 
Act came into operation. In both cases a receipt in the form indicated above was 
given for the amount of the stamps. 

I will now proceed to consider s. (19 I of the principal Act, which provides that no 
order entitling the petitioner to a grant of probate or letters of administration ahall be 
made until two things have happened: First, the petitioner has filed in Court a 
valuation of the property in the form set forth in the third schedule ; and, secondly, 
the Court is satisfied that the fee mentioned in item No. 11 qf the first schedule “has 
been paid on such valuation.” The order for the grant of probate ought, therefore, 
never to be made, unlegs and until the fte is paid on the valuation : and, as it is pro- 
vided that the fee shall be coll&ted by stamps, it, in my judgment, necessarily follows 
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that payment of the fee by stamp must take place when the stamps are handed into 
the Registry : since there is no other act between handing over the stamps and the 
making of the order for the grant of probate to issue, which could amount to payment. 
We have been referred to the case of Gangaram v. Chief Controlling Revenue Autho- 
rity in which Mr. Justice Crump had to decide whether the increase in court-fees, 
which came into force on April 1, 1926, under Bombay Act III of 1926, was an in- 
crease, which the applicant in that case was found to pay, or whether the payment 
already made by him was sufficient to entitle him to the grant of probate. Mr. Justice 
Crump, referring to a. 19 I, sid (p. 1513) :— 

“T do not see how the petitioner can be said to be competent to comply with the require- 
ments of the section until the time when the obligation imposed by that section comes into 
effect, that is, when the grant of probate comes to be made. This being my view of the 
matter, I must hold that the Testamentary Registrar was correct in this case, and that no 
grant of probate can be made until the additiong] Court-fee has been paid.” 

In holding the applicant liable to pay the increased fee, the learned Judge appears to 
have assumed that the handing over ðf the court-fee stamps to the Registry was only 
a provisional payment. 

With great respect to the learned Judge who decided that case, I find myself unable 
to agree with that decision : since s. 19 I deals with payment on the valuation annexed 
to the petition and not with the right to receive a grant. 

It is now necessary to consider how the amending Act of 1043, which came into 
operation on January 1, 1944, affects the position. The relevant words appear in 
s. 2. They are: 

“all fees leviable under the principal Act shall be increased by a surcharge at the rapes 
specified in the schedule annexed thereto.” 

And the question is, in my opinion, dtpendent upon the ascertainment of the point of 
time at which this probate fee became leviable. 

The learned Advocate General has submitted that the fee is chargeable on the pro- 
bate, meaning thereby the actual document by which the grant is made, and that, 
therefore, the fee is levied on the grant, itselé, which has not yet come into existence 
in either of the references before us, In support of this argument, the language of item 
No. 11 in the first schedule and es. 4, 19A and 19E of the principal Act are relied upon. 
But, in my judgment, a fee becomes leviable on the date when it is liable to be collected : 
To levy a fee connotes its collection and its payment rather than the conception of its 
charge on some document which evidences its payment. Chapter V of the principal 
Act, which provides for “the mode of levying fees”, contrasts in ss. 25 and 30 the 
difference between the collection of fees by stamps afid the fact that the document 
cannot be used in any Court until the aamp has been cancelled. The cancellation of 
the stamp cannot, in my opinion, affect the liability to pay, and cannot be said to be 
the levy of the fee. 

Section 19 I is decisive of the fact, that payment of the fee must be made not only 
before the grant itself is issued : but before any order for the grant to issue is made. 
In my opinion, the fees become leviable at the time when the previougly purchased 
stamps are handed over to the Registry, and the petition for probate is taken on the 
file. This is a Stamp Act imposing an additional fee, and in construing it the benefit 
of any doubt is the right of the subject. In my judgment, for the reasons I have 
stated, we must answer these references by declaring that the increased court-fees, 
which came into operation on January 1, 1944, do not gpply to the valuations made 
in either of these references. e 

CHAGLA J, I agree. These two references raise the question as to the rate at which 
court-fee is to be paid on the grant of probate. The question shortly put is whether the 
court-fee is to be paid at the rate prevailingeat the date whep the payment is made 

1 (1927) 29 Bom. L. R. 1511, * 
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under 8. 19 I of the Court-fees Act (VII of 1870) or at the rate prevailing at the date 
when the grant of probate is actually made. In both the cases before us the payment 
was made prior to January 1, 1944, when Bombay Act XVeof 1943 came into force by 
which all fees leviable under the Court-fees Act were increased by a surcharge at the 
rate specified in the schedule annexed te that Act., * y 
There is no doubt that the charging section, as far as probate is concerned, is s. 3 
of the Court-fees Act ; and what is charged is neither the application for probate nor 
the order entitling the petitioner to grant of probate Wut the probate itself. Section 19 I 
of the Court-fees Act provides that no order entitling fhe petitioner to the grant of 


. probate shall be made unless two conditions are satisfied : first that the petitioner has 


filed in the Court a valuation of the property in the form set forth in the third 
schedule and second that the Court is satisfied that the fee mentioned in Item No. 11 
of the first schedule has been paid on such vahfation. To my mind s. 19 I sets up 
a machinery for calculating the amount*of court-fee to be paid on the probate and 
also lays down the time when the court-fee is tp be collected. The court-fee is to be 
collected at a point-of time anterior to the making of the order entitling the petitioner 
to the grant of probate. It will be noticed that s. 19 I does not indicate when exactly, 
prior to the making of the order, such payment is to be made. This lacuna in the 
statute is filled up by our High Court Rulee607 which provides that every application 
for probate shall be accompanied by a certificate of the Prothonotary and Senior 
Master that duty payable has been paid unlese the Honourable the Chief Justice or 
the Judge hearing Testamentary Matters shall otherwise direct. Therefore under 
High*Court Rule 607 no application for probate can be made unless the petitioner pro- 
duces a certificate from the Prothonotary and Senior Master to the effect that the 
duty payable under s. 19 I has heen paid. Under s. 25 of the Court-fees Act all fees 
have to be collected by stamps, and our attention has been drawn to the practice in 
the Prothonotary’s Office which to my mind is in conformity with the law that pay- 
ment under s. 19 I is made by cowrt-fee stamps of the appropriate value. It has been 
contended by the Advocate General that, the payment made under s. 19 I is only an 
interim or provisional payment and not the fayment contemplated by Item No. 11 
in Schedule I. In support of this contention it is urged that the payment under s. 19 I 
has to be made on the valuation of the property made by the petitioner in the Form 
get forth in Schedule III, and this valuation does not become final till the grant is 
made, There is no doubt that after the payment is made under a 19 I, the Protho- 
notary very often administers requisitions to the petitioner which have got to be com- 
plied with before the grant’ is pade. It may be that one of the debts mentioned in 
the schedule may not be proved or the valuation of a property might be increased 
by the Prothonotary. In such a case addittonal court-fee would have to be paid 
before the grant is made. But it is to be borne in mind that the whole basis of valu- 
ation of the property left by the deceased is as set out in the third schedule. Altera- 
tions are made and further court-fee is demanded because the valuation was not 
properly made on that basis, and it is instructive to note that when the valuation of 
the property $s amended or aMered, the schedule annexed? to the petition which contains 
that valuation is also amended so that the schedule is corrected as of the date when the 
petition was filed and the payment under s. 19 I was made. Considerable emphasia 
has been placed on the fact that the court-fee on probate is charged on the amount or 
value of the property in respect of which the grant of probate. is made. That ia un- 
doubtedly so. But the amount or value of that property is to be ascertained in the 
manner laid down in the third schedule to the Act. ° 

There can be no doubt, on a true construction of s. 19 I, that it is the fee mentioped 
in item No. 11 of schedule I that is paid prior to the making of the order. I see no 
warrant for holding thgt such paymenf is merely interim ar provisional payment. 
The language of the section is dear and unambiguous, and it is contrary to all canons 
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of construction to import words into that section in order to give it a construction 
which the Advocate General contends for. It has also been suggested by the Advocate 
General that the paymenteunder s. 19 I is merely a deposit against the final payment 
which ig made at the date of the grant. The distinction between a payment and 2 
deposit is much too clear to fequjre any elaboration. When the Legislature intends 
to use the expression “ deposit ” it does so in, clear and unequivocal language. One 
has only to turn to a 379 of the Indian Succession Act (XXXIX of 1925) which 
deals with a cognate matter to See the language used when a deposit is to be made 
and not a payment of the fte under the Court-fees Act of 1870. Section 379, sub- 
. 8. (1), provides that every application for a certificate or for the extension of a certi- 
ficate shall be accompanied by a deposit of a sum equal to the fee payable under the 
Court-fees Act in respect.of the certificate or extension applied for. Then under sub- 
s. (2) it is only if the application i$ allowed that the sum deposited by the applicant 
is to be expended, under the direction of a Judge, in the purchase of a stamp to be 
used for denoting the fee payable ; and under sub-s. (3) any sum received under sub- 
s. (1) and not expended under sub-s. (2) is,to be refunded to the person who depo- 
‘sited it. The judgment of Mr. Justice Crump reported in Gengaram V. The Chief 
Controlling Revenue Authority: proceeded on the assumption that the payment under 
r. 561A of the High Court Rules, which corresponded to our r. 607, was only provi- 
sional The leatned Judge with great respect overlooked the fact that the payment 
wa? really made under s. 19 I and the payment under that section was certainly not 
provisional. It is difficult to avoid coming to the same conclusion as the learned Judge 
in that case if one were to hold that the payment under s. 19 I was provisional’; but, 
aa I have pointed out, that would be putting on that section a construction unwarranted 
by the language used. 

Tt haa een ured apone by tha Avonlea Genen ANA ie we mold tune wae Ge 
court-fee under item No. 11 of the first schedule that was paid under s. 19 I and it 
was not merely a deposit, then we would be making the order entitling the petitioner 
to the grant of probate or the application for probate chargeable and not the probate 
itself. I do not think that that conclusion necessarily follows. It is open to the 
Legislature, after providing that what is chargeable is the probate, to lay down at 
what time and in what manner the fee to be paid is to be collected. Under the Court- 
fees Act the fee on probate is not made payable at the time the grant is made but is 
made payable before the order entitling the petitioner to the grant of probate is made. 

Our attention has been drawn to the practice prevailing in the Prothonctary’s 
- Office with regard to the payment ef court-fees on probate. When the payment is 
made under s. 19 I by means of stampe of the appropriate value, a certificate is issued 
signed by the Prothonotary certifying that the amount mentioned therein has been paid 
for court-feeg and probate duty on the property mentioned in the schedule to-the petition, 
such duty being charged in accordance with the provisions of the Act. This certificate 
is entirely in conformity with s. 19 I. But a receipt is also passed by the Protho- 
notary’s Office where the amount paid is described as lodged as deposit. I fail to see 
under what provision of the Court-fees Act or the rules ef the High Coust the Protho- 
notary’s Office jg justified in treating the payment under s. 19 I as merely a deposit. 
In my opinion this practice is entirely erroneous, and the receipt should be for pay- 
ment of court-fee and not for a mere deposit. Similarly when the amount is paid 
there is endorsed on the petition * ‘Probate duty paid ia gdvanen t The words “in 
advance” are again clearly unjustified. 

Under Bombay Act XV of 1943 it is only the fees still leviable under the Court-fes 
Act which are increased by the surcharge. It is not disputed that the Act ig not 
retrospective in character and, therefore, it cannot apply to the fees which have already 
been paid under the Act; and in the view Which I have taken both the petitioners 
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before us have paid the fees mentioned in item No. 11 of the first schedule and, there- 
fore, there is no fee which they are liable to pay to which *the surcharge can apply. 
Bombay Act 'XV of 1943 cannot apply to any probate im respect of which the fee 
payable under the law for the time being in force has been paid prior to the coming 
into force of that Act although the probate might not th fact have been issued. - 

I, therefore, hold that the rate at which the petitioner for probate has to pay the 
court-fee is the rate prevailing on the date on which he makes the payment under 
e 19 I of the Court-fees Act and not tke one preailing on the date on which the 
grant for probate is made. 

Attorneys for Kapadia : Desai & Co. 

Attorneys for Bank of India : Craigie, Blunt & Caroe. 

Attorneys for Government : Litile & Co. š 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Leonard Stone, Kt, Chief Justice, and Ms. Justice Kania. 
NAVNITLAL CHUNILAL v. BABURAO (No. 1).* 


e 
Transfer of Property Act (IV of 1882), Secs. 123, 112—Landlord and tenant—Notice to quit 
Ejectment swit—Recetpt of rent as compensation for use and occupation—Whgther 
suck receipt amounts to waiver of notice—Bombay Rent Restriction Order, 1942—Certi- 
figate of Controller. 

The plaintiffs, landlords, obtained a certificate preacribed by the Bombay Rent Restric- 
” tion Order, 1942, gave a notice to quit to their tenant, defendant, and filed a suit in ejet- 
ment. During the pendency of, she suit the defendant paid rent for the demised premises 
month after month, which the plaintiffs accepted as ‘compensation for use and occupa- 
tion” of the premises. A question arose whether by such acceptance the plaintiffs had 

waived the notice to quit:— , 
Held, that, in the circumstances of the case, there was no intention on the part of the 


blaintiffa, within the meaning of a. 113 of the Bransfer of Property Act, 1882, to waive the 
notice and to renew the lense or to treat the lease as still subsisting. 
Croft v. Lumley: and Davenport v. The Queen, 3 distinguished. 
Hartel vy. Bleckler,s not good law. 
Davies V. Bristow : Penrhos College v. Butlers and Shuter v. Hersk,® referred to. 
Doe v. Batten,’ relied on. 


. BABURAO and another, hjeband and wife, (plaintiffe), owned a house iù Bombay, 
one of the flats of which was Set together with garage to Navnitlal (defendant) on 
a monthly tenancy at the rate of Rs. 181 as,rent per month of the Hindu calendar. 

On April 19, 1943, the plainttife obtained a certificate from the Controller under 
the Bombay Rent Restriction Order, 1942, to the effect that the flat was required for 
their own use. They followed it up by a notice to quit on April 20, 1943, calling upon 
the defendant to vacate the flat at the end of Vaisakh, which fell on June 2, 1943. 
The defendapt failed to comgly with the notice. e 

On June 7, 1943, the plaintiffs filed a suit to eject the defendant. 

Pending the suit, on July 10, 1943, the defendant sent Rs. 181 by cHeque as rent for 
the month of Jeth, but the plaintiffs accepted it as “ compensation for use and occupa-’ 
tion.” The same thing happened dfiring the succeeding months ending with Aso. 

At the trial, the defendant contended, among other things, that the acceptance of 
rent by plaintiffs subsequent to their notice to quit amounted to waiver of the notice. 

* Decided, April 13, 1944. O.C. J. i a ae oni doa e ° 
No 6 op seman PENE 4 3 [aml 1 K B As. 

1 (1858) 6 H. L. C. $72. e 6 


(1775) 1 Cowp. 243 
2 (1877) 3 App. Cas. 115. 
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The trial Judge (Blagden J.) negatived the defendant’s contention and passed a 
decree in plaintiffs’ favowr. The defendant appealed. 


Sir Jamshedji Kanga, with M. M. Gharekhon, for the appellant. 
N. P. Engineer, Advocate General, with M. P. Loud, for the respondents. 


SToNE C. J. This is an appesi from the ‘decision of Mr. Justice Blagden dated 
December 17, 1943. The point raised is a showt one, and is whether the acceptance of 
a payment after notice to quit waived the notice, as it ig sometimes described, and in 
effect created a new tenancy., 

Now, it is necessary to say something with regard to relevant dates. It appears 
that in February of 1943 the landlords, who are the respondents to this appeal, were 
minded to get possession of these premises if they could, and under the supposition 
that the whole of the Bombay Rent, Restriction Order, 1942, was valid and effectual, 
they applied to the Controller, and ultimately, after having gone to the Collector, they 
got a certificate saying that the premises were needed for their own occupation. That 
certificate is dated April 19, 1943. Accordingly, on the following day, April 20, they 
served a notice to quit on their tenant, the appellant to this appeal. No point turns 
on the validity of that notice. The notice expired on June 2; and on June 7, this 
suit was filed, and be it noted in passing that in the prayer to the plaint the re- 
spondents ask (a) for an order for delivering up of vacant possession, and (b) that 
theedefendant might be ordered to pay compensation for use and occupation of the 
premises from June 3, 1943, till vacant possession given, at Rs. 181 per month. 

What subsequently happened was as follows: On July 10, 1943, a cheque was 
sant with a covering letter by the appellant to the respondents, and the covering letter 
says this : 

“Please find herewith my cheque for Ra. 181 being Üt rent for the month of Jéth”. 

On July 22 the respondents cashed that cheque, and on August 13 of the same year 
they sent a receipt. In fact there are two receipts, because the rent was split up 
between the flat and the garage. The receipe for tie tent:of the: Hat AA 10 che: folly: 
ing terms : 

“For rent inchiding municipal taxes for Block No. 6 on the 2nd floor of INDIRA situated 
on plot No. 15A of the West Chaupaty Estate, Babulnath Road, Bombay, for the month 
of Jeshtha 1919” 
and then the amount is atated, and that is signed by the agent, but one of the land- 
lords respondent No. 1, endorsed on the bottom: ‘Received as compensation for 
use and occupation,” and signed hig own name. Three days previous to the receipt 
of that receipt the appellant had sent the rent for the next month, namely, on August 
10, and it does not appear that any reeeipt was ever sent in respect of that payment. 
But for the following month payment was made of September 9, and there is some 
degree of particularity this time in giving the receipt: since the word “Rent” is 
struck out and “ Compensation for use and occupation” is written in instead. I think 
it is to be noticed that the appellant sent this third payment after he had received 
the receipt for the first payrfent. Two further paymegts were made ig October and 
November, and receipts were ultimately given in a like form for “ compensation for 
use and occupation ”, and not for rent. 

The wyjtten statement of the appellant was not in fact put in until December 1, 
1943, but the delay was due to the fact that on July 12, 1943, Mr. Justice Coyajee 
made an order against the appellant for possession which was appealed against, and 
which appeal was allowed ofi November 12, 1943. 

What is said by Sir Jamshedji Kanga on behalf of the appellant is this : That the 
acceptance of rent is a waiver of the notice to quit, evey though the landlord’ may 
have received the payment as compensation for use and occupation, because the sums 
of money were in each case tendered as rent, and, therefore, they could not be ac- 
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cepted on any other basis. Certain well-known English cases were relied upon ; but 
before I turn to them, it is necessary to look at the relevant sections of the Transfer 
of Property Act, which govern this matter. They are s. lid, cla. (g) and (A), s. 112, 
s. 113 and s. 116. 

Section 111, cls. (g) and (A), of the Transfer of Property Act, 1882, is as follows : 

‘A lease of immoveable property determines— 

_. . (g) by forfeiture ;' that is to say, (1) in case the lessee breaks an express condi- 
tion which provides that on breach thereof the lessor may re-enter; or (2) in case where 
the lessee renounces his character as euch... e 

i (h) on the expiration of a notice to determine the lease, or to quit, or of intention 
to quit, the property leased, duly given by one party to the other.” 

Section 112 deals with the case of forfeiture, and it provides that a forfeiture is 
waived by acceptance of rent; and to this sectien there is this proviso : 

“Provided also that, where rent is accepted after the institution of a suit to eject the 
lessee on the ground of forfeiture, such acceptance is not a waiver.” 

Then comes s. 113, which is the one with which we are immediately concerned, and. 
it is as follows : 

“A notice given under section 111, cause (h), is waived, with the express or implied 
consent of the person to whom it is given, byeany act om the part of the person giving it 
showing an intention to treat the lease ag subsisting.” 

And Sir Jamshedji Kanga has pomted out in his argument that it is significant that 
s. 113 has no proviso to it as in the case of s. 112. 

Section 116 is also relied upon, and it is in the following terms: 

“ If a lessee or under-lessee cf property remains in possession thereof after the determirta- 
tion of the lease granted to the lessee, and the lesagr or his legal representative accepts rent 
from the lessee or under-lessee, or otherwise assents to his continuing in possession, the lease 
is, in the absence of an agreement to the contrary, renewed from year to year, or from month 
to month, according to the purpose for which the property is leased, as specified in sec- 
tion 106.” : 

Before parting with that section it is n@cessasy to note the words “the lease is re- 
newed.” 

‘The question we have to determine is : whether on the facta that I have stated there 
was an intention by the landlord to treat the lease as continuing or to treat a new 
lease as having been created. In my judgment, there can be no question of the lease 
continuing. The lease and the tenancy came to an end on June 2, 1943, and the 
premises then became subject, as they previously were, to the Bombay Rent Restric- 
tion Order, 1942. No payment? was tendered by the tenant until July 10; so that 
in any event there was an interval after June 2, when the notice to quit became effec- 
tive, and the tender of the first pAyment, during which the lease and the tenancy had 
come to an end. The real question, in my, opinion, 13: whether a new tenancy was 
by the conduct of the landlord created, apart from any statutory right of the tenant 
to remain in occupation of the premises. . 

Sir Jamshegji Kanga hag referred us to two English casea in the House of Lords, 
namely, Croft v. Lumley! and Davenport v. The Queen?. But both those cases were 
cases of the waiver of a forfeiture; and, in my! judgment, there is a fundamental 
difference between a waiver of a forfeiture, which is a matter which can be done at 
the election of the landlord alone, afid what is inaccurately referred to as fhe waiver 
of a notice to quit, which can,only proceed on the basis that the landlord and tenant 
are ad idem in making a new agreement. The difference ‘is well stated in the follow- 
ing passage in Woodfall’s “Law of Landlord 4nd Tenant”, 24th edn, af p. 980: 

“A` notice to quit can be wai and a new or continual tendhcy created, only by fhe 
express or implied consent both parties. e There is this difference between a determina- 
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tion of a tenancy by a notice to quit and a forfeiture ; in the former case the tenancy is 
put an end to by the agreement of the parties, which determination of the tenancy cannot 
be waived without the assent of both; but in the case of a forfeiture the lease ia voidable 
only at the election of the ftesor: in the one case the estate continues though voidable, in 
the other the tenancy is at an end.” 

In thy opinion, the English cages en waiver of forfeiture are not of any assistance in 
the determination of the question before us. , = 

Three other English cases have been relied upon; and they are all cases in which 
the alleged waiver is ofa notice to quit. The first one is : Hartell v. Blackler> The 
second is: Davies Y. Bristow : Penrhos College v. Butler? and the third is: Skuter 
v. Hersk.* The two latter cases show that the first one Hartell v. Blackley (supra) is 
no longer to be considered good law, and cannot be relied upon as-an authority. 
Davis v, Bristow : Penrhos College v. Butler (supra) and Shuter v. Hersh (supra) 
were both cases in which the premiSes were controlled under the English Rent Res- ` 
trictions Act, and it was held that the acceftance of rent was not a waiver. There 
is no English case in which a waiver of a notice to quit has been claimed by the accept- 
ance of a payment made after action for ejectment brought. These two cases are 
useful in that they show that it is not in every case that the payment and acceptance 
of rent of necessity waives the notice. 

In my judgment, what we have to do is to apply s. 113 to the facts of this case. The | 
determination of that question is really a question of fact for a jury : was the act 
of the landlord one from which one can impute the intention of creating a Tenewal of 
the tenancy? In my opinion, it was not. At the time these payments were accept- 
ed,—and I am prepared to take the date of acceptance as that laid down by the ‘learn- 
ed Judge in the Court below, namely, the date when the cheques were cashed,—the 
premises were subject to the standard rent contained in cl. 3(4) of the Bombay 
Rent Restriction Order, 1942. : 

But, apart from this aspect of the matter, the payments were expressly accepted as . 
compensation for.use and occupation, and althowgh the payments may have been 
tendered as rent, they were not received as,such, and further there was not only a 
suit in ejectment pending but also a claim in that suit for compensation for use and 
occupation. 

We have been referred to a decision of Mr. Justice Buckland in Mantcklal v. Ka- 
dambini,* where that learned Judge in effect decided this point under s. 113, and he 
said this (p. 763, col. 2) :— ; 

“Wad rent been withdrawn from the Rent Controller prior to the filing of the suit there 
could be no question that this section* would operate and, that there would be a waiver of 
the notice to quit. It ıs however argued that inasmuch as the money was withdrawn from 
the Rent Controller after the suit had been filed there was no waiver.” , 


And the learned Judge decided that there was in effect a waiver. Now, it is to be 
observed that apparently neither in the arguments of courlsel nor in the judgment of 
the learned Judge was any reported case at all referred to, and in my opinion, Manick- 
lal v. Kadambini (supra) is jp conflict with what was laid down by Lord Mansfield 
in Doe v. Batien.” What Lord Mansfield said at p. 245 is as follows : ° 

“The single question is: Whether the landlord has, by any subsequent act or agreement, 
waived such his right, and consented that the tenant should continue the posession? If 
he has, no doubt but he will be bound by such agreement. Ag to that, the fact in this case 
is that the landlord has received rent eo-nomine for a quarter of a year. which became due 
after the time of the demise in the declaration laid. This circumstance, it is insisted, ig in- 
fact a declaration on his parf, that he departs from the notice be had given: and is an 
acknowledgmgnt that he atili considers thé defendant as his tenant. But let us suppose the 


1 [1920] 2 K. B. 16L 4 [1926] A.Y. R. Cal. 763. 
2 [1920] 3 K. B. 428. *5 (1775) 1 Capp. 243. 
3 [1922] 1 K. B. 438. ° 
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landlord had accepted this rent under terms, or made an express declaration that he did 
not mean to waive the notice, and that, notwithstanding his acceptance or receipt of the 
rent, he should still insist upon the poseession. Or suppose any fraud or contrivance on 
the part of the tenant in paying it. Clearly under such circhmstances the plaintiff ought 
not to be barred of his right to recover : but alt these are; facta: which. ouglit:to. De IRE -to 
the consideration of the jury.” ° % 


Now, Doe v. Batten (supra), though of some antiquity, has stood the teat of time, 
and is cited with approval in Smith’s “ Leading Cases”, 13th edn., Vol. I, p. 48, un- 
der the notes to Dumpor’s case ; in Woodfall’s “Law of, Landlord and Tenant”, 24th 
edn., at p. 981; and in Halsbury’s “Laws of England”; Hailsham Edition, Vol. XX, 
at p. 143, in the articles on “Landlord and Tenant” which stand in the name of 
Lord Justice: Du Pareq; and lastly it has been referred with approval in Abram 
Steamship Co. v. Westville Shipping Co. the passage being in the judgment of Lord 
” Atkinson at p. 788, which judgment was assented by the other noble Lords, includ- 
ing the Lord Chancellor, Lord BirkenheSd. 

In my judgment, when all the facts of this ease are taken into consideration, it is 
clear that there was no intention on the part of the landlord within the meaning of 
s. 113 of the Transfer of Property Act to renew the lease or to treat the lease as still 
subsisting. 

Accordingly, in my judgment, this appeaf must be dismissed with costs. 

The appellant must vacate the premises on or before May 22, 1944. N 


KANIA J. I agree. The relevant correspondence and facts have been summarized 
in the judgment of the learned Chief Justice. In that judgment the cases cited at 
the bar have also been referred to. I generally agree with the reasoning of the leam- ~ 
ed Chief Justice, but would add a few words to deal with some aspects of the case 
which were argued at the bar. *" 

It was contended that s. 113 of the Transfer of Property Act made the Indian 
: law different from the English law. In my opinion, there is no substance in that 
contention. Section 112 deale with the case of forfeiture. In terms it provides that 
forfeiture could be waived by acceptance of rent. The section specifies certain other 
ways also in which a forfeiture could be waived. Because it was stated in the body 
of the section that forfeiture could be waived by acceptance of rent, it was essential 
to insert a proviso that if rent was accepted after the institution of a suit to eject 
the lessee, such acceptance was not a waiver. From this structure of s. 112, in my 
opinion, it is erroneous to argue that, because there is no such proviso in s. 113, if 
rent is accepted after a sujt is filed, the Legislature intended that the same should 
operate as a waiver of a notic to quit. It should again be noted that forfeiture is 
recognised as a unilateral act following on, certain acts or defaults of the tenant. 
When covenants entitling the landlord to determine the lease have been broken, the 
landlord exercises his right, to forfeit. In law, he has, therefore, made his election ; 
and if such an election is once made, he cannot go back on the same. The election 
is his, and his act has produced the result, of forfeiture. The structure of s. 113 is 
entirely different. It is exprgsely provided that there must be the consent of the 
person to whom property was given on lease to bring about a waiver of the notice 
to quit. On the side of the landlord it is provided that he must do an act showing 
an intention to treat the lease ag subsisting. It is, therefore, clear that under s. 113 
there has to be an agreement betwe&n the two parties, and the waiver of a notice to 
, quit cannot be brought about, by an action either of the tenant alone or of the land- 
lord alone. s 
Some reliance was placed on the words “showing an intention to treat the lease 
as eilbsisting”, as they e found both in ss. 113 and 113.° In my opinion, this is 
a very unsound way of atlempting to canstrue two diferent sections, when the mate 

@ 1 [1923] A C. 773. 
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rial structure thereof ig quite different. In the case of a forfeiture, if there is a waiver, 
it must be of the alleged breach of covenant, with the result that the old lease has to 
continue. The result of a waiver of forfeiture is as if the forfeiture had never occurred 
and the lease was subsisting. In the case of a waiver of a notice to quit, on the expiry 
of the period mentioned in the notice the termeof the lease comes to an end, and that 
lease cannot be brought into existence again. It is only on the agreement of the two 
persons that a new lease comes into existence. ‘fo that extent the phraseology of s. 113 
is not strictly accurate. This point is made clear both in the passage cited in the judg- 
ment of the learned Chief Justice from Woodfall’s “Law of Landlord and Tenant” 
and aa noticed in Halsbury’s “Laws of England,” Hailsham Edition, Volume XX, 
at p. 143. 

It was contended that s. 116 made a difference in the Indian law. That argument, 
in my opinion, is unsound. Moreover, s. 116 has to be read along with s. 111, cL 
(a), which deals with the termination of a tenancy by efflux of time. I do not think 
that section affects the rights of landlord and tenant as contained in ss. 112 and 113. ` 

In the present case, again, the whole argument is based on the contention that from 
the day the respondent obtained the certificate from the Rent Controller the 
appellant became a trespasser. In my opinion, that argument is unsound. Under 
the Rent Restriction Order the position is that a landlord is entitled to enforce his 
tights under the Transfer of Property Act, save to the extent they are curtailed by that 
Order. Before the judgment given by the full bench of this Court a few days ago, 
the relations of landlord and tenant were understood as governed by the Rent Restric- 
tion Order. It had also been beld by a bench of this Court that when a landlord filed 
aguit for ejectment, the tenant could put forth cl. (8) of the Rent Restriction Order 
as a defence. In order to avail himself of that defence, he had to establish first that 
he was a tenant who was ready and willing to pay the rent due by-him and had ful- 
filled the other conditions of the tenancy. On his establishing that position, the 
landlord would normally fail, unless he produced a, certificate in terms of the proviso. 
In spite of the judgment of the full bench this aspect of the case ig material to be 
considered, because the question is: What was the intention of the respondent-land- 
lord when he received and cashed the cheques sent by the appellant? At that time 
the landlord had claimed that the tenancy had come to an end by the notice to quit. 
He had further filed a suit claiming possession of the property. By paragraphs 2 
and 3 of the plaint read with prayer (b) he had claimed Ra. 181 as compensation 
for use and occupation after the period of notice to quit came to an end. As ordi- 
narily understood, the question is : evhether he had waived that claim of his in any 
manner? By his actions, as pointed out in the record of this case, I do not think he 
had done so. e fÀ 

The argument of the appellant is that because the landlord accepted the amount 
sent as rent, although while accepting the same he stated that he was receiving it 
on account of compensation for use and occupation, he must in law be deemed to 
have accepted it as rent, and, therefore, there was a waiver of the notice to quit. In 
my opinion, this line of argument is faulty, because it attempts to split*the provision 
of s. 113 in two parts. It is an attempt to read in s. 113 the words “by acceptance 
of rent” as an act resulting absolutely in the waiver of the notice to quit, irrespective 
of the question whether there was an intention, to treat the lease as subsisting or 
not. It is true that under ill. (a) if an amount is sent as rent and is ‘received as 
tent’, there will be a waiver of a notice to quit. But the section does not provide 
ae ee ee a ae 
hin not as ent but ag, compensation or use and occupation, that is receipt of rent. 
In each case, according to the wording of s. 113, it is Myr the Court to determine 
whether the act in question, (whether it ig ù receipt of the amount sent as rent, or 
is the receipt of the amount sent without any statement at all), discloses an intention 
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to treat the lease as subsisting. If the answer to the question is in the affirmative, 
then only if there ie consent, express or implied, of the tenant, there is a waiver of 
a notice to quit. 

The whole basis of the appellant’s amni Gains Doo D Croy, Lumley? Tt 
was a case of forfeiture of a lease. The tenant wag contending that he had not çom- 
mitted a breach of covenant entitling the landlord to forfeit and, therefore, he was a 
tenant. He therefore tendered the amdunt as rent. When the landlord stated that he 
would accept it without prejudice to his contention that covenants were broken, the 
tenant reiterated that he was not paying it on any such c@ndition ; he was paying it as 
rent ; and the landlord can take it as such or refuse it. Under those conditions the 
landlord received the amount, although he continued to state that he received it as com- 


, pensation. The learned Judges, who were summoned to express their opinion, in a large 


majority stated that on the facts the act of the landtord in retaining the amount amount- 
ed to acceptance of rent, and as it was a*case of forfeiture, no statements of his when 
accepting the amount could alter the situation. |The opinion was expressly based on 
the view that except as rent the landlord had no right to receive that amount at all. 
The House of Lords has not affirmed that view. Having regard to the fundamental 
difference between waiver of the forfeiture of a lease and waiver of a notice to quit 
I do not think that case has any application here. 

In the present case, as I have pointed*out, although the period of notice to quit 
had come to an end, the landlord had the right under the Rent Restriction Orde» to 
receive from the tenant the same amount which was sent by the tenant. After re- 


' ceiving the amount he stated, in terms, that be was not receiving the same as rent 


but as compensation for use and occupation. On being informed of this the tenaat 
did not protest. Iam unable tpesplit this action of the landlord in two parts as 
suggested on behalf of the appellant, namely, that the receipt of the amount should 
be held as conclusive evidence showing the intention to treat the lease as subsisting, 
when the landlord, in terms, stated that he was not receiving it as rent but as com- 
pensation for use and occupation. In my opinion the question is one of fact. In 
this case it is‘not shown that the landlord in réceiving the amount sent by the tenant 
had done an act showing an intention to treat the lease as subsisting. On that ground, 
the appeal fails. 

The learned counsel for the appellant has confined his argument to the question of 
waiver of the notice to quit, and has not addressed ua at length on the first conten- 
tion urged by him before the trial Court, namely, that the certificate granted by the 
Controller was invalid. Hé¢ving regard to the judgment of the full bench delivered 
last week, the question has become immaterial ; but the learned counsel has made it 
quite clear that he does not abandon the poirt. That position is well appreciated, 
because even if he argued at length, in view of the full bench case, which is binding 
upon us on this point, the result is a foregone conclusion. 

Attorneys for appellant : Malvi, Ranchhoddas & Co. 

Attorneys for respondents’: rami Laud & Ca. 


Before Sir Leonard Cae Kt., Chief Justice, and Mr. Justice Kamia. 

NEW CITIZEN BANK OF INDIA v. ASLAN ASSURANCE CO., LTD.* 
Indian Companies Act (VII of 1913), Sec. 38(3)—Joint stock company—Shares, transfer of ~ 
Whether transfer form to be “ duly signed "—Register of shareholders—Rectification. 

To entitle a person to be fegistered as a shareholder of a joint stock company he must 
present to the company the share scrip accompanied by a transfer form executed by the 
transferor and transferee and “duly stamped” aa required by, 8 38(3) ob the Indian 
Companies Act, 1913. 


1 (1858) 6 H. L. C. 2. ° * Decided, April 14, 1944. O. C. J. Appeal 
No. 44 of 1943: I. C, No. 27 of 1941. 
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PETITION under s. 38 of the Indian Companies Act, 1913, for rectification of register 
of shareholders, 

' The petitioners were the Asian Assurance Company, Limited. On September 29, 
1929, the petitioners advarfted a sum of Rs. 41,143-4-0 to one Isaac Edra on the 
security of 827 five per cefit. preference ahares of the New Citizen Bank of India, Ld. 
(respondent No. 1). The shares stood in the name of Meyer Nissim (respondent 
No. 2), who had signed a transfer form for the @hares in blank, but the form was not 
stamped. On March 16, 1940, the petitioners forwarded to respondent No. 1 the 
shares and the transfer form for getting the shares transferred to their name. On 
June 28, 1940, respondent No. 1 sent to the petitioners all but 300 preference shares 
duly transferred to their names. Nothing happened till December 18, 1940, when the 
petitioners inquired if the 300 shares had been transferred to their name, and as no 
reply was received, they sent ‘a reminder on February 5, 1941. Respondent No. 1 
replied on February 7, 1941, stating “for the first time that the shares could not be 
transferred as they had a lien on the aia of the advances given by them 
to respondent No. 2. 

On November 15, 1941, the petidoners filed a ponton calling upon respondent No. 1 
to transfer the 300 shares to their name 

The petition was heard by Chagla J., who held, on August 31, 1943, that the loan. 
by respondent No. 1 to respondent No. 2 was not prohibited by s. 54A (2) of the 
Indian Companies Act and was not given for an illegal consideration nor was it ultra 
vires’ of the bank and that the petitioners were entitled to maintain the petition 
although the transfer forms sent with the shares were not stamped. His Lordship 
made an order in petitioners’ favour. Respondent No. 1 appealed. 

B. J. Desai, with J. A. Shah, for the appellants. 

Sir Jamshedji Kanga, with F. J. Cotman, M. C. Setaluad and G. N. Joskt, for the 
respondents. 

STONE C. J. This is an appeal from the judgment of Mr. Justice Chagla dated 
August 31, 1943, under s. 38 of the Indian Compshhies Act, ‘1913, ordering rectifica- 
tion of the appellant company’s register., Thesfacts are adequately stated in the judg- 
ment of the learned trial Judge. In this Court the appellant company has taken three - 
points : first, that the directors had an absolute power to refuse a transfer ; secondly, 
that the appellant company had a lien on shares which were sought to be transferred 
and therefore they need not register any transfer; thirdly, that no proper instrument 
of transfer was presented, in that the document presented was not duly stamped. In 
the Court below it appears that it was the second point which was particularly agitat- 
ed. But the third point is in my opinion the short pomt in ihe.case, which is vital. 
Le. that the petitioners (respondents) failed to comply with the requirements of s 34, 
sub-s. (3), of the Indian Companies Act, which is ass follows : 

“Tt shall not be lawful for the company to register a transfer of shares in or debentures of 
a company unless a proper instrument of transfer duly stamped and executed by the transferor 
and the transferee has been delivered to the company along with the share acrip.” 

Then follows a proviso which is not relevant in this case. It is not suggested that a 
.stamped instrument of transfer was in fact ever presented*to the company.” The learn- ` 
ed Judge in Court below deals with this part of the case as follows : 

“The only other question that remains to be considered is the contention raised by the 
lst respondent bank that inasmuch as the transfer forpa sent by the petitioners along with 
their shares were not stamped, the petitioners are not entitled to maintain the petition. This 
ig an entirely unmeritorious defence. Fortunately there id no reason why it should prevail, 
as it is not supported either by’ authority or principle. It is not disputed that the transfer 
forms which were sent by the petitioners tð the respondent bank were not stamped. Under 
a. 3f of the Indian Compaffies Act it is provided that it shall be lawful for the company 
to register a transfer of shares unless the properginstrument of er duly stamped and 
executed by the transferor and the transferee has been deliyered to*the company along with 
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register, pursuant to unstamped transfer forms the petitioners are asking the 1st respondent 
bank to do something which is unlawful; and he further argues’ that before the petitioners 
could maintain this petition, it was incumbent upon them to bate got the transfer forms pro- 
perly stamped. Now it haz to be remembered that right up to the time the petition waa filed 
there never was any dispute between the petitioners and*the firet respondent bank on the 
question of stamps. The Ist respondent bank resisted the application of the petitioners to 
transfer the shares to ita name only on thè ground that it has a lien on these shares. It was 
never suggested by the bank that the transfer forms should be atamped nor did it ever call 
upon the petitioners to stamp them with the proper stamps. Nor is there any suggestion 
that the petitioners ever refused to stamp their transfer forms with the proper stamps. It 
is only after the petition was filed that this ingenuous defence is raised. The fact that it 
could not be raised earlier ia clear from the relationship of the partiea and the course of busi- 
nesi between them.” 
After discussing whether the petitioners hgd or had not a current account with the com- 
pany at the material date and considermg the English case of Conybear v. British 
Briquaties, Lid. the learned Judge continued as*follows : 

“ The question of stamps was never in issue between the petitioners and the lat respondent 
bank till after the petition was filed; and even at the hearing of the petition it has not been 
directly in issue except for the purpose of deciding the maintainability of the petition. 

“I, therefore, hold that the petitioners are entitled to have the share register of the first res- 
pondent bank rectified by having the 300 shares referred to in the petition transferred to their 
name,” . 

A belated attempt, was made in the Court below to cite an unreported case, Vinayak 
Balvant Gokhale v. Commonwealth Assurance Co., Lid? The matter is thus put in 
thé memorandum of appeal : ° 

“22. The appellants counsel hgvwing applied to.the learned judge after judgment was 
reserved but before the day on which it waa delivered, to be alowed to call his attention to a 
judgment of the appellate Court on the same points as were in issue in this suit, but the 
learned judge erred in declining to allpw him to do so.” 

It seems that unfortunately the learned Judge did not avail himself of the opportu- 
_nity of considering that case. If he had done%o, he would have found that this very 
point had been decided by the Appeal Court in that case. Beaumont C. J. in his 
judgment stated as follows : 

“ But the difficulty in the applicant’s way is that undoubtedly he did not deliver to the 
company a duly stamped instrument of transfer. As I have said, what he did was to send 
an instrument of transfer together with a cheque sufficient to cover the amount of the stamp. 
Now. his case is that the company’s practice had been in the past to accept instruments of 
tranefer together with moneys sufficient to pay the stamp duty, the object of that practice 
being that if the company decided to register the transfer they would buy the stamp and 
affix it to the instrument of transfery but if they decide not to transfer then no money having 
been expended in buying the stamp the money would be returned to the shareholder, ag was 
done in this case.” 

Later on the learned Chief Justice observes as follows : 

_ “But the difficulty in this case is that in point of fact no duly stamped instrument of 
transfer has eber been delivered? Putting it at the highest, and assuming that the company - 
agreed with the applicant that they would apply the proceeds of hia cheque towards buying 
the necessary stump, and would affix such stamp on the instrument of transfer as soon as the 
company decided to register the trangfer, and assuming that the company ought to have 
decided to register the transfer, even so the position is that the agreement by the company 
has not been carried out, and we have no jurisdiction in a summary application under s, 38 
to direct the company to carry out its agreement. All that we can do is to order rectification 
of thg register, and to order rectification of the refister, when in fact there has been no duly 
stamped instrument of ee eee 

1 te uae Pe y Beaumont C. J. and Wassoodew J., on 

2 (1942) F T 1942, ee Way 17, 1942 (Unrep.). 
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due to company’s own default, would be for us to order the company to act in contraven- 
‘tion of the statute.” . 

That case in my opinion is undistinguishable from the one we have before us. Of the 
merits of the matter we hive no concern, when the statute is mandatory in its terms, 
and admittedly has not gpmplied with. That being so how can it be said that 
the ‘transferees’ name was omitted from the register without any sufficient cause. The 
petitioners did not comply with s. 34, sub-e. (3), and did not deliver a proper instru- 
ment of transfer duly stamped. , The company would have been breaking the law if 
they had registerect the trangfer. I think, if I may say so with. the greatest respect 
to the learned trial Judge, that he was led away by the controversy on the question of 
Tien and bas not given ‘sufficient weight to this condition precedent. In my opinion 
this appeal must be allowed and the order of the Court below must be discharged. 

As to costs we have had the opportunity of hearing counsel on both sides on this 
question, and I think justice will be done jf the reapondents pay to the appellants 
‘costs of this appeal and also two-thirds of the appellants’ costs of the petition to be 
taxed on a long cause scale with two counsel. 

Kania J. I agree. This is a petition fdr rectification of register under s. 38 of 
. the Indian Companies Act. In order to establish a right to get an order under that 
section the petitioners had to establish that the name of a peron was fraudulently o1 
without sufficient cause entered or omitted from the register of the members of the 
company. The respondents filed the petition under s. 38. The reply of the appellant 
bank was three-fold : one that the directors had absolute power to refuse registration 
in a particular name under art. 36 of the articles of association. Issue 8 covered that 
Peint. The second defence was that the appellant company had a lien on the shares 
held in the name of the registered holder and therefore the bank was not bound to 
transfer the shares as required. Th&t controversy’ œ covered by issues Nos. 4 to 7. 
The third ground was that no proper transfer form was submitted to the bank and the 
transfer form was never stamped. This is covered by issues Nos. 2 and 3. As regards 
the question of lien, the petitioners contended that’ there was no debt at all in respect 
of which any lien could be claimed, apd inethe alternative alleged that the debt was 
unlawful and it was ultra vires the company. To agitate that contention at the hear- 
ing counsel for the petitioners raised issue No. 5A. A third alternative contention 
on this question was that the lien, if any, was waived. The learned Judge appears to 
have gone at great length into the question whether there was a lawful debt. Numer- 
ous documents were tendered before him to establish that fact. From the judgment 
and the answer given to issue No. 5A it appears that the appellants failed in their 
contention. The learned Judge upheld the petitioners’ contention that there was no 
debt and the lien if any was waived. He further held in favour of the petitioners in 
respect of issue No. 8 also. It appears to me that in this controversy sufficient im- 
portance was not given to the third objection raised by the appellants on the question 
of there being no proper instrument of transfer. It must be recognised that before a 
shareholder claims that his name should be entered on the register of the company 
as a shareholder he has to submit the share scrip and a properly executed and duly 
` stamped transfer form. Articles 34 and 35 of the articles of association provide fór 
that. When this question was urged after the main discussion ended, counsel for the 
petitioners tendered an affidavit of Dr. Kajiji on August 26 in which it was stated that 
the bank had sufficient funds of the petitioners deposited with them and by reason of the 
fact that in respect of the previous transfers the bank had affixed the stamp there were 
implied instructions to the bank to‘do so in this case also. It must be noticed that the 
deponent did not suggest that there was an agreement to that effect. The basis of this 
affidavit hofvever falls ¢0 the ground because, firstly, when the matter was adjotrned 
into Court evidence as to facts cannot be leq. except by t, by affidavits ; it has 
to be led by examining witnesses in Court so that tae oppoming party can have an 
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opportųnity to cross-examine them. The second ground is that there js affirmative 
evidence on record to show that the petitioners had no accotint with the bank after 
February 10. I do not think any reliance can be placed ©n previous transfers. If 
by mutual understanding or negotiation, parties have acted iÑ a particular way in res- 
pect of one transaction, unless there is 4 clear binding “agreement or statutory obliga- 
tion there is no reason to assume that the parties must be bound to act on the footing 
of the previous transaction. It is not even suggested that the petitioners were led to 
believe that the etamp will be so affixed. 

It seems to me that the presentation of a duly stampéd transfer form is a condi- 
tion precedent. Section 34(3) of the Indian Companies Act makes that step on the 
part of the applicant imperative. Indeed it says in terms that no company shalf 
. transfer shares unless a transfer duly stamped was properly delivered. There is there- 
fore no doubt that the tender of such properly txecuted and stamped transfer is a 
condition precedent to the right of the affplicant to get any relief under s. 38. It is 
not even suggested in the proceedings that steps were taken by the petitioners to do s0. 
Indeed, when the point was specifically raised, in reply, in the affidavit, it was not 
alleged that the petitioners were in a position straightaway to produce such a transfer 
or had offered such a transfer previously. A belated and feeble attempt to explain 
the omission is contained in the affidavit, which I have summarised above. In my 
opinion that affidavit does not comply with the requirements of the Indian Companies 
Act. The result is that when the petition was filed there was no cause of action. 

When this argument was pressed before the learned trial. Judge it appears that 

he did not fully appreciate the imperative nature of the words used in s. 34(3) of 
the’ Indian Companies Act. His attention was drawn to Conybear v. British Bri- 
quetters, Lid In that case when the applicant desired to have the shares transferred 
to his name in the correspondence the secretary of the company stated as follows : 
“I am further instructed to inform you that even if the Board ‘were to meet before the 
extraordinary general meeting it clearly would not be prepared to pase transfers which would 
have the effect of rendering impossible a proposition for the consideration of which a 
general meeting of the company has been cohvened for a few days hence.” 
After that correspondence the suit was filed. It was contended that the transfer form 
was duly stamped. The company denied that it was properly stamped. The Court 
upheld the company’s contention and the guit was dismissed with costs. The unre- 
ported judgment of our Court in Vinayak Balvant Gokhale v. Commonwealth Assu- 
ronce Co. Lid? also emphasizes the same position. That was a petition for rectifica- 
tion of the register under 3.°38 by entering the name of the petitioners in the register. 
The defence of the company was that they had absolute discretion and that no trans- 
fer form duly stamped was tendered. The reply of the petitioners was that the exercise 
of the discretion of the directors was mala fide and for the stamp they had eent a 
cheque to the company from the proceeds of which the company sbould have affixed 
the stamp on the transfer deed. The learned trial Judge beld that the company’s 
right to refuse the transfer absolutely was disproved, because their action was not 
bona fide. The petition however was dismissed on the stcond ground because no duly 
stamped transfer form was tendered. The contention that a cheque was sent was 
rejected because it was pointed out that even if the fact of the transfer form remain- 
ing unstamped was due to the default of the company, it was no answer, so far as the 
petition was concerned, because it was the petitioners’ obligation to send the transfer 
duly stamped. If the petitioners had been wronged they might have their remedy 
otherwise, but the remedy did not lie in an order for recfification of the register. In 
the judgment of Beaumont C. J. this point is made particulgriy clear. elt seems, to- 
Cee ee ee 
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Having regard to the fact that considerable time was spent in the attempt to prove 
the illegality of the debt? for which the lien was claimed, I agree that the order for 
costs should be as stated wh the judgment of the learned Chief Justice. 

Attorneys for appellant : Pereira, Fazalbhoy’ & Co. 

Attorneys for respondents: S. R. B. Tyab} & Co. 


Before Sir Harilal Kamia, Jt., Acting Chief Justice, and Mr. Justice Chagla. 
NAVNITLAL CHUNILAL v, BABURAO (No. 2).* 


Bombay Rents, Hotel Rates and Lodging House Rates (Control) Act (Bom. VII of 1944), 
Secs. 14t, 9--Appaal—CoHector—Certificate by Controller, 

An appeal to the Collector, under a 14(1) of the Bombay Rents, Hotel Rates and 
Lodging House Rated (Control) Act, 1944, Jies from the order passed by the Controller 
either refusing or granting a certificate under the proviso to s. 9(1) of the Act. 

THIS is a continuation of the case feported at page 776, where the facts are set out. 
Further facts appear from the judgment ot the Acting Chief Justice. 


B. J. Desa, and M. M. Gkarekkan, for the appellant. 
N. P. Engineer, Advocate General, and. P. Laud, for the respondents. 


KANIA Ag. C. J.. This is an ejectment suit. It originally came for hearing before 
Blagden J. Having regard to the Bombay Rent Restriction Order, 1942, issued under 
the Defence of India Rules, 1939, the landlord was bound to obtain a certificate from 
the Controller, to.show that he required the premises reasonably and bona fide for his 
own use. After obtaining such certificate a notice to quit was given by the plaintiffa, 
Certain payments were made thereafter. Dispute Aroee as to whether the same were 
accepted by the landlord as rent or compensation. The present suit was filed for 
efectment and the defences were principally two: (1) that the certificate obtained 
from the Controller was invalid ; and (2) that the’notice to quit was waived. Blagden 
J. held against the appellant, the tenanj, on both the points. When the matter reached 
hearing on appeal, the second question about the waiver of notice to quit was fully 
argued. In the interval, a full bench of this Court on April 6, 1944, decided that the 
proviso to s. 8, giving power to the Controller to determine the question whether the 
premises were required reasonably and bona fide and the other powers was ultra vires 
and s. 8 was also bad in law. The result was that when the appeal came for hearing. 
the question whether the certificate of the Controller was valid or not, although in dis- 
pute, was not argued, because even if invalid the appellant could not get any relief 
because of the decision of the full bench. The appeal was decided on April 13, 1944. 
The Government of Bombay thereafter passed Bombay Act VII of 1944, which 
was published in the Bombay Government Gazette on May 12, 1944. Under s. 14(3) 
of the Act the Controller was empowered to decide various questions mentioned in the 
proviso to e. 9 although it interfered with the jurisdiction of Courts. Section 9(2) of 
that Act runs as follows: e 
“Where an order for the recovery of possession has been ‘made in favour of a landlord on 
or after the 6th day of April 1944 but not executed before the date of publication of this Act, 
the Court by which the order was made, if it $s of opinion that the order would not have been 
made if this Part had been in operation at the date,of the making of the order, rescind or 
Mary, Nie orter ca mae Es aes guri Bay pele e far- tie gt ee DA ivane Paneer 
thie Part.” ` 

E EEA 1944. O.C. J. ` Appeal gions of this Part (including an order grant- 
No bori 


u oaa e ing a certificate under the provieo ta sub- 
f The material portion of the section nma section (1) of 9, may within fifteen 


as follows :— 
l4. (I aggrieved order communicafed to kim, present appeal in 
passed i te Cancel ok a writing to the Collector. i 
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The appellant filed an appeal to the Privy Council and during the vacation obtained 
a Tule and interim stay without any returnable date being fixed. 

- On June 9, 1944, ee ee 
<1) That the decree passed by the Appeal Court on April’ , 1944, be rescinded or 
set aside ; (2) that the above appeal be placed on some for hearing and final 
disposal of the first issue raised at the trial of the añt ; and (3) that pending the hear- 
ing and final disposal of the said appeal the hearing of the petition of the appellant 
for leave to appeal to His Majesty in Council be stayed. After some discussion about 
the form of this notice, the Court made the order that the application be set down on 
board for hearing. It was considered open to the appellant to urge that if Bombay 
Act VII of 1944 was in operation on April 13, 1944, the Appeal Court would not have 
paseed the order of ejectment against the appellant. Before us, it has now been con- 
e tended by the Advocate General that it was not ,open to the appellant to raise that 
contention. The argument was that the Appeal Court decided the appeal against the 
appellant on April 13 for a reason extraneous to the present Act and in spite of it 
In my opinion that argument is unsound. On £ true construction of s. 9(2) of. Act 
VII of '1944 the Court has to place itself in the same position in which it was when 
the original order was passed, and reconsider the situation on the footing that Act VIT 
of 1944 was in operation on that day. If on, that footing the Court considers that the 
order previously passed should be rescinded or varied, Tas Open to the aggrieved: party 
to ask the Court to do s0. 

Gn behalf of the appcliank four pointe Greer uiged ketone we GL) that against the 
order of the Controller refusing to grant a certificate no right of appeal was given 
under s. 14(1) of the (new) Act; (2) that Mr. Taylor, who decided the question op 
appeal by the respondents, was not then the Collector of Bombay and therefore he had 
not passed a valid order on appeaf ; (3) that duriñg the hearing, before Mr. Taylor, the 
rules of natural justice were not observed and therefore the decision was invalidated ; 
and (4) that the certificate granted by the Controller in fact is in the name of the first 
respondent only and therefore there is no valid certificate in favour of the landlords 
within the meaning of the proviso to s. 9 Of tha Act 

Points (2) and (3) may be decided first, as they involve questions of fact. As 
regards the position of Mr. Taylor ıt is a question of fact. Till the point was raised 
now the question, whether Mr. Taylor was the Collector or not, was not raised. It 
was pointed out that in the Bombay Government Gazette Mr. Faruqui was notified 
to be the Collector from April 6, 1943, and the subsequent notification only was that 
from April 5 to 12 the office of the Collector ‘of, Bombay was held by Mr. Taylor. 
Relying on the decisions in Covindrem Seksoria v. Comnmssioner of Income-tax 
(Central) Bombay: and Emperor v. Shankerbhai Kashibhai® it was argued 
that merely because an officer Was stated to have held charge he did not become 
the officer. In my opinion, neither of these cases ia applicable to the facts here. 
In the first case the order was actually made by a person who described himeelf as 
Assistant Income-tax Officer, while the power to make assessment was only given to 
an Income-tax Officer. No argount of argument therefofe can lead to the conclusion 
that the person, who in fact held two offices, when he made an order describing himself 
as the Assistant Income-tax Officer, had made the order in his capacity as the Income- 
tax Officer. The second case was in respect of the Ahmedabad Municipality and the 
sanction granted by the Administrator to prosecute certain persons. The power to 
give such sanction was by statute vested in a different party. A subsequent notifica- 
tion was relied upon to show that the administrator who ave the sanction had euch 
powet, Having regard to the notifications quoted in that case. it wag clear that 
Mr. Whitworth was not hgpling the postion which entitled hifh to grant sanction, ‘at 


1 (1942) 45 Bom. L. R. 168. ə * 2 (1943) 45 Bom. L. R. 572. 
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the time he did. Apart from that, this question not having been agitated in the trial 
Court, it ia not open to, the appellant to raise it at this stage. The written state- 
ment of the appellant contains a tacit admission that the Collector had made the order 
at this stage. It is possible that there are documents or Government records to show 
that Mr. Taylor was the"Collegtor at the time he made the order. He has described 
himself as such. Without an opportunity being given to the respondent to prove that 
Mr. Taylor was then the Collestor, it is not proper to allow that question’to be agi- 
tated. The question does not arjse on the record and cannot be allowed to be raised 
at this stage. A 
The third point is whether the proceedings before the Collector were in accordance 
with the rules of natural justice. No rules are framed by the Government or by the 
office of the Controller or Collector for hearing an appeal The result is that rules of 
natural justice have to be féllowed, On this point three submissions were made : 
(1) that a copy of the application, i.e. a copy of the appeal was not given to the appel- 
lant ; (2) that the appellant’s legal advisers were not allowed to see the plans used 
by the respondents before the Collector ; and (3) that the appellant’s own plans when 
attempted to be tendered were-not looked at? These questions have been dealt with 
by the learned trial Judge in his judgment, and in my opinion satiafactorily disposed 
of. As regards the copy of the appeal it is pointed out that under s. 12 of the Order the 
appeal had to be in writing. A notice of appeal was duly given by the Collector to 
the appellant but he did not take any steps to get a copy of the memo. of appeal. If 
a party knowing that a written appeal has been filed, comes to the hearing without 
trying to obtain a copy, it cannot be stated that the rules of natural justice were not 
It is not shown that he was not permitted to look into the memo. of appeal. 
If be was handicapped in any way, his counsel could have asked for an adjournment. 
If on looking at the length of the metno. of appeal” and the matters contained therein 
the application for adjournment was not granted, there might have been some grievance 
to support this argument. As matters stand, it is clear that although the appellant had 
no copy of the memo. of appeal on the first day for the use of his counsel, on the next 
day, when a request was made, a copy was forwarded to the legal advisers of the ap- 
palant. As regards the plans the position appears to be somewhat misconceived. The 
respondents had no regular plans. They had prepared only sketches, which were not 
drawn to scale. The appellant’s plans were attempted to be tendered, but at that time 
it appears to be suggested that instead of going into the accuracy of the sketches and 
plans the Collector himself should go and see the premises.’ Thereafter the plans were 
not referred to by either party. It is admitted that the (Collector in fact thereafter, 
with the approval of both sides, visited the premises And for himself looked at what 
the respondents were in occupation, and what the appellant was in occupation and 
what the respondents wanted to occupy. In my opinion the evidence does not show any 
disregard of the rules of natural justice. That contention of the appellant therefore fails. 
The first ground urged is whether an appeal Jay to the Collector. The short facts 
are that respondent No. 1 applied for a certificate from the Controller. On consi- 
deration of the materials before him:the Controller refused to give the certificate. 
Both, the respondents filed an appeal. The memo. of appeal set out in detail why the 
premises were required by the respondents for their own use. On that appeal there 
were hearings and the Collector decided that the order of the Controller should be set 
aside, and a certificate should be granted that the*premises were reasonably and bona 
fide required by the landlord for his own use. It is evigent that in making the order 
the use of the singular word 4s inappropriate. The memo. of appeal was filed by both 
the respondents and there appears notifing in the reasoning of the Collector to show 
(at the Coltar ia gee oe of tie To ater ve aaide a 
disposing of the appeal as made by both the respondents.\ After the order was so 
written out by the Collector he drafted two letters ; one ¢ntendef to be forwarded to the 
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Controller and the other to the two parties. In the letter which was*drafted for the 
parties it was stated as follows : 

“I have decided that a certificate be granted by the controller*certifying that the premises 
occupled by Mr. N. C. Jhaveri in Bhat Bullding.. ... are reasgnably and bona fide required 
by the landlord for his own occupation.” ’ 

Owing to Mr. Taylor handing over eharge to Mr. faruqui the letter was actually 
signed by Mr. Faruqui. The words tbere used are identical with the draft which was 
left by Mr. Taylor in the office. On receipt of the communication from the Collector's 
office the Controller issued a certificate in the following terms : 

“ Pursuant to the decision of the Collector of Bombay in®appeal it is hereby certified, for 
the purposes of proviso, to clause 8 of the Bombay Rent Restriction Order, 1942, that the 
premises on the west side, second floor, in Bhat Building .... at present occupied by 
Mr. N. C Jhaveri are reasonably and bona fide required by Mi. Baburao K. Pai, the landlord 
for his own occupation.” 

Oni recept ‘of thie ernie the Tennad eave notes t6 the: appien Gatimating 
that the two owners of the property had obtained a certificate from the Controller and 
asking the appellant to vacate. The question Argued before us ia that having regard 
to the wording of s. 14(1) of Act VII ‘of 1944 there is no right of appeal against an 
> order refusing a certificate. It was contended that there is no reason to believe that the 
policy of the Act was not to allow such an appeal, as it was an Act for the benefit of 
the tenant. It was further pointed out that in respect of such appeal no procedure was 
laid down. Relying on the words used in parenthesis in s. 14(1), it was arguedethat 
as the Legislature had expressly provided for an appeal in respect of an order granting 

a certificate under the proviso (1) to s. 9, it had mfenentialfy debarred an appeal ` 
against an order refusing a certificate by the Controller. As against this argument it 
is pointed out on behalf of the respondents that originally s. 12 of the Bombay Rent 
Restriction Order was in these terms . 

“ Any person aggrieved by a certificate granted or an order paseed by the Controller under 

the provisions of this Order may, within fifteen days from the date on which the Order is 
communicated to him, present an appeal in writing to the Collector of Bombay.” 
It was urged that the words “a certifidite geanted or” were detiberately omitted to 
exclude the argument that an appeal was provided only in respect of a certtficate 
granted and not in respect of a certificate refused. It was urged that in order to carry 
out this object the Legislature had framed 3. 14 now so as to make all orders passed by 
the Controller appealable, and lest there may be any doubt about 2 certificate granted 
by the Controller (which words were omitted from the old section) it was expresaly 
provided, in the parenthesis, that such an order.was also appealable. It was further 
pointed out that it is a wrong principle of construction to urge that when general words 
are first used, giving a right of appeal against all orders, that right became limited to 
a certain contingency, merely because one instance of that class of contingency wae 
mentioned in parenthesis. As regards the rule of construction counsel for the appel- 
lant relied on Lead Company v. Richardson, and The King v. Sedgley, and Thursby 
v. Churchwordens, &c., of Brierctiff-with-Extwistle.* The two older cases were in res- 
pect of a Rating Statute andethe question arose whethet a coal mine was liable to be 
rated in a particular way. Both those decisions came to be conatdered in Thursby v. 
Churchwerdens of Briercliff. In that case it was held that for the purpose of rating 
under the Lighting and Watching Act, 1833, coal mines were not land, but were pro- 
perty other than land rateable to the relief of the poor within the meaning of a 33 
and were therefore rateable on the higher scale, though they could not derive any 
benefit from the rate. The relevant section provided that 

“ the owners and occupiers of houses, buildings‘and property (other than land) rateable to 
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the relief of the poor in any auch parish aball be rated at and pay a rate in the pound three 
times greater than that at which the owners and occupiers of land shall be rated at and pay 
for the purposes of thia Act.” 

The contention on the pagt of the appellant in that case was that a coal mine was land 
and therefore fell to be gated at a lower rate. The Court below had given effect to 
tha contention of the respondents that a coal, mine was not land, within the meaning 
of that provision, and therefore was to be rated at the higher rate. In dealing with 
these rival contentions Lord Hérechell L. C. efated as follows (p. 37) : 

“A question was raised many yours ago whether mines other than coal mines were rateable. 
It was held that they were not, on account of the specific mention of coal mines as a subject 
of rating. Of course the contention that they were rateable would reat upon this, that the 
word ‘lands’ wag large enough to cover them. That was undoubtedly true; but it was 
nevertheless decided—ultimately in this House—that the specific mention of coal mines að a 
subject. of rating shewed that the Legislature did not intend other mines to be rated. If a0, it, 
shewed, as it seem# to me, that the word “lands” in the statute of Elizabeth was used in’ 
its more restricted and limited sense so aa to @xclude all mines. Of course coal mines being 
specifically mentioned were rated, not Qy the use of the word “lands” but by their express 
inclusion. Other mines were not rated because the express provision relating to coal mines 
shewed that the word “lands” was not used in a sense which would inchide them.” 

In my opinion a plain reading of & 14 shows that all orders passed by the Controller 
are appealable. It is desirable to note im this connection that in s. 26 in Part III and 
3. 35 in Part IV similar words are used. The words used in the parenthesis in s. 14 
art also included in s. 26, where a certificate of the Controller of the nature provided 
in a 22 was contemplated. These words are absent from s. 35. Secondly, the words 
“or refusing a certificate ” could not have been inserted in the parenthesis in & 14(1) 
After the words “including an order granting” because in the proviso to s. 9 of the 
Act a refusal of a certificate, is not contemplated.. In the proviso to s. 9 the question 
of granting a certificate only ip dealt with In my opinion, the argument that by the 
words used in the parenthesis, the order granting a certificate, which was otherwise not 
appealable was made so, is unsound, because it is based on a wrong principle of con- 
traction. The general words used in the firgt sentence of a 14 cannot be controlled by 
the words used in the parenthesis whfth start with the word “including.” The use of 
that word clearly shows that Legislature did not intend in any way to curtail the opera- 
tion of the words used in the first part of that section, but only wanted to amplify and 
get at rest a particular contention, which might be possibly advanced. The cases 
relied upon are also, in my opinion, not relevant for the present discussion. In those 
cases there were no general words used in the first instance to show what was taxable, 
and the word “including” was ‘not used in the relevant section. Moreover, all 
those statutes were taxing statutes and according to the general principle of con- 
struction it was for the taxing authorities to point out why a particular party was 
liable to pay the tax clatmed. The contention that no machinery is provided to give 
effect to the decision of the Collector may be an element to be considered, but that 
cannot override the words of s. 14(1). After the Collector gave his decision it was a 
matter for administrative omlers to carry out the same. That required no separate pro- 
cedure necessarily. Undue strese therefore cannot be pit on thé absence of such machi- 
nery. The power to make rules is given in the Act, and it is futile to argue that if rules 
are framed an appeal would lie; but till then there was no right of appeal. I think 
Tiat he Worde Wed i eke ae paa an ELO DE KT L E e 

=. Ae regarda’ the’ quedtiog ‘shether the decision of the Conirller reikna auia 
is an order, In re Lamb :.Ex Parte Board of Trade! may be noticed. In that case 
under the Bankruptcy Act, the Board of Trade if satisfied with the security given by 
# person ébpointed bysthe creditors to be a trustee of the property of a bankrupt had to 


1 [1804] 2. B. 805. N 
P} e 


732 THE BOMBAY LAW REPORTER. [ VOL. XLVI, 
e 


certify that his appointment had been duly made, unless they objected to the appoint- 
ment on the ground that the person appointed was not fit to act as trustee. Sub-sec- 
tion (3) of e. 22 of the Act provided that. In dealing with the question whether the 
decision amounted to an order Lord Esher M. R. observed ‘gs follows (p. 811) : 

“ Whenever there is a dispute between pajties which is camried ore a judge in his judiciak 

capacity, and which he has to decide, his decision is a ‘determination after a bearing, and ia 
equivalent to a judgment. Upon that the qudge is bound te make some order, either refusing. 
or granting the application.” 
The definition of “Order” in the Civil Procedude Codeealso supports this view. It 
is therefore clear that just as a deciaion granting a certificate is an order on the appli- 
cation made by the landlord, so also the decision refusing a certificate is equally an 
order made by the Controller. Therefore the general words used in s. 14 of the Act 
eare wide enough to cover the decision of the Controller refusing a certificate. 

The last contention was in respect of the wording of the certificate ultimately granted 
by the Controller. The events showing how this certificate came to be granted are 
plain. They show that all along respondent No.°l had acted on behalf of himself and 
his wife The appeal made to the Collector against the order of the Controller was 

< jn the name of both the respondents. Simply because, through inadvertence, the 

Collector used “landlord” in singular, I doenot think that the clear meaning of his 
decision should be defeated. The wording used by the Collector in his draft lettere 
leaves the matter open and simply because in the certificate actually issued the name 
of respondent No. 1 is mentioned, I do not think it is legitimate to hold that the Col- 
lector òr the Controller in fact issued a certificate only to respondent No. 1 and not. 
for the benefit of the landlords as such. This aspect of the case is particularly notice 
able here because the two respondents are husband and wife, and throughout these 
proceedings it is ahown that they wanted to have the premises for their joint use as 
they and their children are all living together. Except therefore for the ingenuity of 
the argument I do not think there js any substance in it. This certificate was put 
forward as a ground for giving the second notice to vacate. The wording of that . 
notice clearly shows that the certificate was urklerstood as having been given to the 
landlords and on receiving that notice the present appellant or his legal advisers did not 
contend that the certificate was defective in any way. This contention was raised 
for the first time after the suit was filed, to defeat the plaintiffs’ case. Having regard’ 
to the facts of this case I do not think it is necessary to decide the larger question 
about the definition of ‘landlord’ in the Act and the use of the word “ landlord” 
in s. 9. In my opinion, the ward “landlord” used in the certificate under the cir- 
cumstances clearly means Jandlord or landlords for the time being, and the insertion: 
of the name of respondent No. 1 in the certificate is unnecessary and should be over-- 
looked. 

The result is that the appellant’s further contentions fail and we do not see any 
reason to rescind or vary in any manner the decree passed on: April 13, 1944. 


CHAGLA J. „I agree. | Mr. Desai on behalf of the appellant has advanced a very 
able and ingenious argument that the order of the Controller refusing the certificate is 
not appealable under a. 14 of the Act. Mr. Desai contends that when the Controller 
decides either to give a certificate or to refuse it, that decision of his is not an order. 
He says that such a decision contains*no element of mandate nor do any consequences 
-follow such a decision. It is urged that even though a landlord may obtain a certificate, 
he may do nothing further about it and no consequences weuld follow from his having 
obtained the certificate I do not think Mr. Desai's contention is correct, because, 
when the Controller gives a gertificate or refuses to give it, he dées determine the rights 
of the parties. What he dMermines is irs one case that the landlord reasonably and’ 

* bona fide requires the prémises gor his own occupation and in the other case that he 
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does not so require the premises for his own occupation. Therefore in my opinion the 
decision of the Controller, in either of the cases is an order. 

If that be so, the construction of s. 14 is not very difficult. Section 14 makes an 
order passed by the ller appealable. Then comes the parenthesis which saya 
“including an order gran g a gertificate under the proviso to sub-s. (1) of s. 9.” In 
my opinion this parenthesis is mertly illustrative. It gives an example of one of the 
orders that the Controller may pass and it is anerely provided for abundant caution. 
I do not think Mr. Desai is right, when he contends that the framers of the Act speci- 
fied one form of order and thereby by implication they excluded the other order, viz. 
the order refusing a certificate. We cannot possibly construe the section by cutting 
down the generality of the words “ Any person aggrieved by an order paseed by the 
Controller... .” because of the words “including an order granting a certificate under 
sub-s. (1) of 8. 9.” 

It is further argued that, under the proviag to s. 9, what is required is that a land- 
lord has to obtain a certificate from the Controller who has to certify the various facts 
mentioned in that proviso It is statetl that in this case the certificate which the land- 
lord has obtained is not a certificate from the’Controller but from the Collector. Now 
the position in this case is this. The Controller refused to grant a certificate. On 
that an appeal was preferred under s. 14 tọ the Collector. What the Collector did was 
to reverse the decision of the Controller and held that the Controller should have issued 
a certificate on the facts and materials before him. It is true that in Mr. Taylor's 
decision what he says is that the order of the Rent Controller is set aside and a certi- 
ficate is granted to the appellant that the premises are required reasonably and bona 
fide for his own occupation. But when one peruses the correspondence that follqws 
Mr. Faruqui in his letter of April 15, 1943, to the Rent’ Controller says :— 

“I forward a copy of decision in the “appeal under 8.12 of the Bombay Rent Restriction 
Order, 1942, Mr. B. K. Pat v. N. C. Jkaveri with reference to your order of 26-2-1943 and 
to return all the papers in the case.” , 

In the letter addressed to the parties Mr. Faruqui Who waa then the Collector says, 
` “I have decided that a certificate be grgnted by the Controller certifying that the premises 
cepted By Mie A E a Paulding are reasonably and bona fide required 
by the landlord for his own occupation.” 

The Controller himself in his certificate states, “ Pursuant to the decision of the Col- 
lector of Bombay in appeal it is hereby certified that” Mr. Pai the landlord requires 
the premises reasonably and bona fide for hia own use. It is argued that a. 9 requires 
that the Controller himself must apply his mind to the granting of the certificate. It 
must be his decision’ and not the dêcision of the Collector. Now under s. 14(3) of 
the Act the decision of the Controller is final subject only to any decision by the Col- 
lector, and as we have already held that the order of the Controller is appealable, his 
decision with regard to the granting of the certificate is subject to any decision that 
the Collector may arrive at. Therefore in this case it was the decision of the Collector 
that the Controller should issue a certificate, but the certificate that the landlord 
obtained was the certificate of the Controller. 

It is further urged that there ig no provision in the Act whereby the Collector can 
direct the Controller to issue a certificate. To my mind this is merely an administra- 
tive detail which it was not neceasary specifically to provide in the statute. Since the 
Collector decided the appeal and reversed the desision of the Controller and came to 
the conclusion that he ought to have issued a certificate, the issuing of the certificate by 
the Controller followed as a necessary conclusion. 

It is further argued that in this case the landlord has not in fact obtained a certi- 
ficate þecaufe the property is owned not only by respondent No. 1'in whose nane the 
certificate was issued but also by his wif@ respondent No. 2. On the one hand 
it is argued by Mr. Desai that the expression “landlord ” in the proviso to 8. 9 should 

R. 100. 
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be construed with a reference to its definition given in s. 4 which says that any person 
for the time being entitled to receive rent is the landlord. It is contended that as both 
the respondents were the owners of the property they were both entitled to receive 
rent, and therefore the certificate obtained by only one of them was not the certificate 
contemplated by the proviso to a. 9. On the other hand itqs argued by the Advocate 
General that the expression “landlord 7 in the provise to s 9 means a landlord, who 


reasonably and bona Gde reires the premisse: for hie owa ie cand i there Were moe 


than one owner, then the owner who wegquires the premises for his own use was the 
owner who should obtain the certificate as required. I agree with the learned Chief 
Justice that under the circumstances of this case it is nob necessary to decide the ques- 
tion of construction. To my mind the flaw, if any, in the certificate is purely technical 
and is not fatal to the plaintiffs cage. I further agree with the learned Chief Justice that 
this objection should have been taken by the appellant at, an earlier stage. If the appel- 
lant had taken this objection after the notice to quit was given on April 20, 1943, where 
it was specifically stated by the plaintiffs'.attorneys that their clients plaintiff No. 1 and 
plaintiff No. 2 had issued to them a certificate from the Rent Controller, then the plaint- 
iffs would have had sufficient time to get the defect cured before filing the suit. 
The third contention of Mr. Desai is that his client did not obtain a fair trial 
before the Collector. ‘What he urges is that the hearmg before him was so rushed 
that rules of natural justice were contravened. It is to be remembered that the provi- 
sions of the Act are in the nature of summary proceedings, and I think that it is but 
right that both the Controller and the Collector should dispose of the applications 
before them with the utmost despatch and expedition, of course always bearing in 
mind’ that the principles of natural justice are carefully observed. Now the two 
main objections to what happened before the Collector are that, firstly, Mr. Desai’s 
client was not given a copy of the.memo. of appeal It is to be borne in mind that it 
was perfectly competent to his counsel who appeared before the Collector to apply for 
an adjournment so that he could have time to consider the matter. No such appli- 
cation was made. Presumably tharefore his counsel was prepared to go on with the’ 
hearing without looking into the memo. of appeal. His second grievance was that 
although the Collector looked at the plahs preduced by the plaintiffs which were on 
the face of them incorrect, he refused to permit the plans prepared by the defendant to 
go in as evidence. Here again the important fact to remember is that the Collector 
himself went and saw both the premises and after making all the inquiries and seeing 
things for himsetf he came to hig conclusion. I therefore do not think that in not 
permitting the plans of the defendant to go in any prejudice was caused to the defend- 
ant. It would have. been different if he had merely looked at the plans produced by 
the plaintiffs and had not satisfied himself as to proper facts by personal visit. 

The last ground taken is that Mr. Taylor was not the Collector and was not com- 


_petent to hear or decide the appeal. This is, as the learned Chief Justice has pointed 


out, a question of fact. It was never put in issue by the defendant at the trial 
before Blagden J. and no opportunity was given to the plaintiffs to establish this fact. 
On the contrary if one looks at the record before the learned trial Judge there ig an 
express and tertainly a tacit edmission that Mr. Taylor was the Collector who was 
competent to hear and decide the appeal. 

On these grounds I agree with the order proposed to be made by the ‘learned Chief 
Justice. 7 . 

Per CURIAM. Notice of motion taken out by the appellant is dismissed. The ap- 
pellant to, pay the coeta or the Kaning of thie appacatioekin Coutts orered on the 
notice of motion. ° 

Attorneys for appellant . Malvi, Ranchhoddas & Co. ° a i 

Attorneys for respondents : Khanderaa Loud & Co. 
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. Before Mr. Justice Sen. 
JIV. KANDAS v. RAMTUJI BHAIJI. * 


Ciuil Procedure Code (Act V ‘of 1908), Sec. 60—' Wages “Agreement to pay bonus— 
Amount of bonus dependent on past work dons-—Whether suck bonus included in the 
term “ wages” in s. 60—-Wotkmen’s Compensation Act (VIII of 1923), Sec. 2(1) (m)-- 
Payment of Wages Act (IV of 1936), Sec. 2(vi). 

The amount af bonus payable by agreement to an employee in view of exceptional 
Circumstances, and made dependent on the kind of work on which he is employed and 
on the number of days for which he has worked, is included in the expression “ wages ” 
within the meaning of s, 60 of the Civil Procedure Code, 1908, and is therefore not liable 


‘to attachment. 
Sution v. “Attorney-General, applied. 
Skates v. Blue Anchor Lime, Limtted,? referred to. 


“Tue facts are stated in the judgment. 

P. A. Dkrava, for the applicant. ° : 

D. B. Desai, with Manilal, Kher, Ambalal & Co., for the opponents. 

) Sen J. This application arises out ofedarkhast proceedings. The petitioner obtain- 
ed a decree for about Rs. 140 against the opponents, defendants Nos. 1 and 2, who 
arè labourers in a textile mill at Ahmedabad, in the Court of Small Causes at Ahmeda- 
bad. Thereafter he filed a darkhast and applied for the attachment of the amounts 
of bonus for the year 1942 which the judgment-debtots were to receive sometime in 
the beginning of 1943. Notices were issued to the judgment-debtors and they resisted 
the darkhast on the ground iwer alia that the amounts sought to be attached were 
part of their wages and that under s. 60 of the Civil Procedure Code, 1908, no part of 
their wages could be attached. This contention was upheld by the execution Court 
which dismiased the application. It beld that the payment of bonus which the judg- 
ment-debtors were to receive must be deempd to be ‘i by way of additonal reward or 
remuneration to the employed for thé labour rendered ” by them and that, therefore, 
such bonus took the character of a part of their wages. 

Mr. Dhruva, on’ behalf of the plaintiff-applicant, has contended’ that the bonus 
should not be regarded as part of the wages of the judgment-debtora, because it was 
decided to grant such bonus in a lump as a measure of encouraging saving by the 
workmen, not being payable under any term of the original contract between the 
mills and their labourers, and that*it can also be regarded as an amount paid in order 
to encourage more efficient work by the labourers. 

The expression “wages” has been defined both. in Workmen’s Compensation Act, 
VIII of 1923, and Payment of Wages Act, IV of 1936. Under the firet Act “ Wages” 
is thus defined in s. 2(1) (m) : 

“Wages” includes any privilege or benefit which is capable of being estimated in money, 
other than a travelling allowance or the value of any travelling concesaion or a contribution 
paid by the employer of a workman towards any pension®*or provident fune or a sum paid 
to a workman to cover any special expenses entailed on him by the nature of his employ- 
ment,” ' 

Mr. Dhruva has further contended that the bqnus in the present case comes within 
the last part of this definition, ie. it is “a sum paid to a workman to cover special 
expenses entailed on him Qy the nature of his employment.” The “special expenses,” 
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according to him, include the higher coet of living prevailing at the present time. 
This argument does not appear to have any substance in my judgment, as even if 
such expenses can be regarded as covering special expenses entailed on the workman, 
it cannot be said that they are so entitled “by the nature his employment” The 
higher cost of living would affect all members of society i ive of whether they 
. were mill labourers or otherwise employed. The definition of wages in the Payment 
of Wages Act, which is to be found in’ 2(vi) of that Act, reads thus : 

“+ Wages’ means all remuneration, capable of being expressed in terms of money, which. 
would, if the terma of the contract of employment,” exprese or implied, were fulfilled, be 
payable, whether conditionally upon the regular attendance, good work or conduct or other 
behaviour of the person employed, or otherwise, to a pereon employed in respect of hia em- 
ployment or of work done in such employment, and includes any bonus or other additional 
remuneration of the nature aforesaid which would be so pa'yable and any sum payable to. 
auch person by reason of the termination of his employment...” 

Mr. Dhruva’s argument in connection with this definition is that as it specifically 
states that wages includes bonus, such definitior® must be taken to be for the special 
purposes of the Payment &f Wages Act dlone, and it ought to be held, therefore, that 
but for the inclusion of bonus in wages they would ordinarily be excluded from the 
meaning of the expreseion. It does not seep to me, however, that such a conclusion . 
follows inevitably from the wording of the definition. The inclusion of bonus might. 
show no more than an intention td put it beyond all doubt that for the purposes of 
the Act bonus is included in wages. It does not, therefore, appear to me that either 
of the 4wo definitions quoted above is very helpful in the determination of the question 
whether bonus is ordinarily to be included within the meaning of the expression 
“ wages.” The definition in the Payment of Wages Act refers in the beginning to the 
terms of the contract of employment, and payment of bonus is no doubt ordinarily 
outaide such terms. The definition in the Workmen’s Compensation Act does ‘not 
refer to any terms of employment, and prima facie the expression “ benefit” therein 
would perhaps include the payment of bonus. 

In the present case, however, certain facts leading to the decision of the Mill Ownere’ 
Association of Ahmedabad to pay bonua to their employees have to be borne in mind. 
In 1942 the Textile Labour Association of Ahmedabad, representing all the employees 
of the Textile Mills at Ahmedabad, represented to the Ahmedabad Mill Owners’ 
Association that the wages of the employeea were inadequate and that in view of the 
prosperity of the mills and of the hardships of the employees under the then existing. 
scale of wages there should ‘be an increase in their wages. Eventually an agreement 
was arrived at in January, 1943, between the Ahmedabad Mill Owners’ Association 
and the Textile Labour Association of Ahmeddbad and the terms of that agreement 
are at exhibit 23. It shows that in view of the exceptional circumstances at Ahmeda- 
bad it was decided to give to the employees of tHe textile mills a regulated scale of 
bonus ‘which, in the first place, was based on the different kinds of work done by the 
employees and, secondly, was regulated according to the, number of days for which 
each employe worked in each®calendar month. That being the basis of the scheme 
for paying bonus, it would appear prima facie that the intention was to grant a tem-- 
porary increase in the wages of the labourers. The scheme resting on an agreement,. 
one of the parties to which was the Fextile Labour Association, which was recognised. 
as representing all the employees in the textile mills, it can be said, in my judgment, 
that though initially there was no agreement with any individual labourer that any- 
thing beyond the stipulated rate of wages was $o be paid, the said subsequent agree- 
ment Became binding on all the members of the Mill Owners’ Association df Ahmed§-- 
bad in favour of each emplpyee of the Textile Mills at Ahmedabad. 

Wages is thus defined m Halebury, Vol. XIV, at p. 650, paragraph 1227 :— 
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“ Any money or other thing had or contracted to be paid, delivered, or given ag a recom- 
pense, reward, or rermineration for any labour done or to be done, whether within a certain 
time or to a certain amount, or for a time or m amount uncertain, ia deemed to be the wages 
of such labour.” . 
This is Æ very wide ion, and it seems to me that there is no difficulty in hold- 
ing that wages, as so defined, Would include the kind of bonus agreed to be paid by 
the Mill Owners’ Asaociation of Ahmedabad, whether it is viewed as a recompense or 
remuneration for the labour done or as a reward therefor. The fact that the bonus 
is given or distributed once a year would not seem to make any difference. A more 
restricted meaning is given in Wharton’s Law Lexicon where wages is defined as,a 
compensation agreed upon by a master to a servant, or any other person hired to do 
work or business for him. As I have already pointed out, the bonus in this case 
agreed to be paid by the Mill’ Owners’ Association, though there was no contract with 
the individual labourers, must be regarded as based on a contract in favour of each 
labourer and as binding on the said Associafion. 

In Skailes v. Blue Anchor Line, Lintted, the question that arose for consideration 
was whether the word “ remuneration ” occurring in 8. 13 of the Workmen’s Compensa- 
tion Act, 1906, which excepts from the definition of “ workman” any person employed 
otherwise than by way of manual labour whose remuneration exceeds £250 a year, 
waa synonymous with “earnings” as used in the Act There a claim for compensa- 
tion, was made by the widow of the purser of a ship which had been lost with all 
hands it having been customary for the purser to receive at the end of each voyage, 
when everything was reported to be satisfactory, a bonus as well as a profit qn the 
whisky sold on board the ship. It was held that both the bonus and the profit ought, to 
be taken into account in estimating the purser’a remuneration. This is not exactly the 
question I am called upon to decide if this applicatfom. But in that case it was urged 
that the bonus was only a conditional payment and that a sum which might or might 
not become payable ought not to be considered in ascertaining the payment of remu- 
neration, and this contention was overmuled. Similarly, in the scheme for the pay- 
ment of bonus certain conditions regagding the amount payable being dependent on 
the number of days for which the labourer worked should not, in my opinion, make 
any difference in the principle involved. 

In Sution v. Attorney-General the question that arose for their Lordships’ con- 
sideration was whether the appellant, who was a Post Office telegraphist in the service 
of the Post Master General, having enlisted as an office telegraphist in the Royal 
Engineers on the terms of being allqwed “ full civil pay in addition to military pay,” 
was entitled to receive the amount of certain war bonuses which were afterwards grant- 
ed in accordance with the awards ofthe Conciliation and Arbitration Board for 
Government Employees to Post Office servants who continued to be employed as such. 
The Court of Appeal, by a majority, had given a decision against the appellant. It 
was held that he was entitled to receive the war bonuses, which means that the said 
bonuses were held to be part of the “full civil pay.” Earl of Birkenhead observed 
(p. 297) :— è mee 

“The term ‘bonus’ may, of course, be properly used to describe paymenta made of grace 
and not as of right. But nevertheless it may also include, as here, payments made because 
legally due, but which the parties contemplated will not continue indefinitely.” 

It seems to me that the same principle applies fo the circumstances of the present 
case, in view of the agreement between the Mill Owners Association and the Textile 
Labour Association of Ahmedabad. In my opinion, therefore, the lower Court wag 
Tight in regarding the bonus as an additional reward or remuneration due to the, em- 
ployees in view of the Exceptional circumstanges existing, dnd, therefore, as partaking 
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of the character of wages. The agreement, exhibit 23, makes it clear that the pay- 
ment of bonus is made “in view of the exceptional circumstances existing in the year,” 
and the dependence of the amount of bonus payable on kind of work on whicl 
the employee is employed and on the number of days for witch he has worked shows 
the close connection between the work attually done.and the bonus that is to be reseiy- 
ed by each employee. It cannot, therefore, be said ip this case that the bonus was 
decided to be paid merely as a matter of grace or that the object of such payment 
was merely to induce or ensure better or more efficient work. Clause 5 of tha agree- 
ment distinctly states that employers “employed in the member mills whether at 
present in employment or not” shall be entitled to the bonua. subject to thé fulfilment 
of the conditions and provisions enumerated therein. The bonus, therefore, is clearly 
to be paid m respect of past work done. I have, therefore, no doubt that euch bonus 
is included in the expresaion “ wages” within the meaning of s. 60 of the Civil Pro- 
cedure Code. J 

The decision of the lower Court was, therefose, right and the rule will saccordingty 
be discharged with costs. s 


Before Mr. Justice Divatia and Mr. Justice Rajadhyaksha. 
MANEKLAL MANSUKHBHAT v. HORMUSJI JAMSHEDJL* ‘ 


Civil Procedure Code (Act V of 1908), Sec. 110, para. 2—Leave to appeal to Privy Council— 
Dtcree ordering vacant possession of land after removal of superstructures—Seit valued 
- at Rs. 330 by plaintiff—Loss sustained by defendant, on account of decree, alleged to be 
over Rs. 10,000-—Whether defendant entitled to appeal on proof of loss. 

Under a decres of the High ‘Court the defendant, who was a tenant of the plaintiff, 
was ‘ordered to hand over to the plaintiff vacant possession of certain landa after remov- 
ing therefrom a ginning factory and its appurtenances which he had erected on those 
lands, The sult waa valued by fhe plaintiff at Rs. 330 on the assessment of the seit 
lands. In an application by the defengant, for leave to appeal to the Privy Council, 
be contended that the value of the leasehold rights to bim and the loss of business 
consequent on the removal of the ghming factory would be more than Re. 10,000 and 
that therefore under para. 2 of # 110 of the Ctvil Procedure Code, 1908, be was entitled 
to appeal :— ‘ . 

Held, that the defendant was entitled to appeal under para. 2 of s. 110 of the Code 
on proof by him that the value of his property affected by the decree or the pecuniary 
value of the lose which he would sustain by the decree, was Re. 10,000 or upwards. 

Hari Mohan Miser v. Surendra Narain Singh, followed. 
Dhanna Mal v. Lala Moti Sagar,? dissented from. 

Mahmadalli v. Abdul Rakin® and Lallubhai Pragi v. Bhimbkai Dajibhei,* distin- 
guished. ' 

De Silva v, De Silva, and Alan v. Pratt,9 referred to. 


Tue facte are fully stated in the judgment. 

R. J. Thakore, with M. H. €khatrapati, for the applicant. 

J. C. Shak, with N. C. Shak, for the opponent. 

Drvara J. This is an application by the defendant for leave to appeal to His 
Majesty in Council against a decree of this Court in Second Appeal No. 717 of 1940. 
The decree in so far aa it adversely affects the defendant directs him to harid over 
to the plaintiff vacant possession of two Survey Noe. 223.and 225 after removing the 
* d, 13, 1944. Civil - 4 (1929) I. L. R. 53 52, | 
inne ee Sc al BAS LR BS 
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superstructures standing thereon. The superstructures consist of a ginning factory 
and its appurtenances. The decree of this Court has reversed the decree of the lower 
appellate Court dismissi suit, and the only question is whether the defendant ia 
entitled to leave on the ound, that the decree of this Court involves directly or in- 
directly some claim or question to‘or respectirfg property of the value of Rs. 10,000 
or upwards under paragraph 2 of s. 110 of the Civil Procedure Code, 1908. It is con- 
ceded by the defendant that the case does not fall under the first paragraph of that sec- 
tion, but he contends that although the suit was valued by the plaintiff at Re 330 on 
the assessment of these two and the other two suit fields, the loss to him on account 
of the decree of this Court 1s more than Rs. 10,000 or upwards. In order to appreciate 
this point it is necessary to see what the real dispute was between the parties. 

The plaintiff is the successor-in-tifle of the original owners of these fields. The 
defendant is the successor-in-title of a firm, called Manilal Maganlal and Brothers 
which had claimed to take the fields on a permanent tenancy from their owners and 
on the strength of that permanent Idase had erected a ginning factory on them in 
1916. The plaintiff's case in the trial Court Was that the tenancy between the owners 
and the defendant’s predecessor-in-title was a tenancy at will and was not a permanent 
tenancy. There was no document to evigénce the alleged permanent tenancy. The 
trial Court held in the plaintiff's favour that there was no permanent tenancy and 
ordered the defendant to give vacant possession of the suit lands on removal of the 
buildings standing thereon. The lower appellate Court was of the opinion that 
although there was no regular lease of the two lands erecuted between the parties, 
still there was correspondence between the Talukdari Settlement Officer who was 
managing the original owner’s estate and the Government, the contents of which showed 
that a permanent tenancy must have been created between him and the defendant’s 
predecessor. It therefore allowed the appeal and dismissed the plaintiffs suit. In 
second appeal it was held by this Court that the, Government Resolution on which 
the defendant relled for the creation of permanent tenancy was no evidence of the 
writing of a contract, referred to in s. 58A of*the Transfer of Property Act, 1882, and 
apart from that the defendant had no legal basis on which he can claim to hold the 
land either as a permanent lessee or for a particular period. A decree was, therefore, 
passed in the plaintiff's favour so far as these two survey numbers were concerned by 
which the defendant was to hand over vacant possession of them after removing the 
superstructures banding thereon. The decree really’ amounts to an order to ths 
defendant to remove the superstructures and thereafter td give vacant possesalon of 
the lands to the plaintiff. 

Now the defendant’s' case in this application is that although the plaintiff's claim, 
which ig based upon the assessment of the lands in suit, is certainly les than 
Rs. 10,000, the value of the leasehold rights to him and tbe loss of business consequent 
on the removal of the ginning factory would be more than Rs. 10,000, and that there- 
fore the decree of this Court involves either directly or mdirectly a claim or question 
respecting property worth at least Rs. 10,000. Mr. R°J. Thakore on Behalf of the 
applicant has relied on the decision in Hari Mohan Misser v. Surendra Narain Singh. 
That was a case where an injunction was sought by the plaintiffs restraining the 
defendants from altering the character of a plot of land by erecting thereon buildings 
for the manufacture of indigo and for filling up certain excavations, ditches, etc. made 
by the defendants. The plaint was valued at Rs. 1,500 but the defendants alleged 
that they had constructed a factory anel other necessary buildings at a cost of more 
than Rs. 16,000, and tt therefore the value of the relief claimed in the suit jldged 
from the practical results thereof to the defefdants was much more than Rs. 10,000. 

e 
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The Court accepted one of the defendants’ contention that Rs. 7,000 were expended 
on building the structures and that a portion at any rate of what waa said to have 
been expended on implements for the manufacture of indigo might also be included. 
It was held on those facts that if the plaintiffs were entitl to a perpetual injunction 
practically restraining the defendants carrying on, the thdigo business, it must be 
obvious that the defendants may sustam a joes fat greater than the mere cost of the 
buildings. On that ground it was desided that the amount of lose which would be 
incurred by the defendants on account of the decree was more than Rs. 10,000, and 
a certificate was granted. No doubt the present is not a direct case of injunction. 
Nevertheless, in my opinion, the criterion laid down in that decision would apply 
to the present case as the decree against the defendant does direct him to remove the 


` Superstructures which according to him he is entitled to maintain on the lands for 


his factory. This principle accords with the observations of Sir Lawrence Jenkins 
in De Silva v. De Siva! based on the decision in Allan v. Pratt? The observations 
are that the decree is fo be looked at as it affects the interests of the party who is 
prejudiced by it and who seeks to ‘relieve himeđf from it by appeal. The particular 
passage in Allen v. Pratt, which elaborates this proposition following 'the decision in 

Macfarlane v. Leciaire,* is as follows (p. 781)! »— 

“ the judgment is to be looked at as it affects the interests of the party who is prejudiced 
by it, and who seeks to relieve himeelf from it by appeal. If there is to be a limit of value 
at all, that scema evidently the right principle on which to measure it. The person i 
whom the judgment ia passed hae either lost what he demanded as plaintiff or has 
adjudged to pey something or to do something as defendant. It may be that the value to the 
defendant of an adverse judgment is greater than the value laid by the plaintiff in his claim. 
If so, which waa the case in Macfarlane v. Leclaire, it would be very unjust that he shovfid 
be bound, not by the value to hirpeelf but by theevalue originally assigned to the subject- 
matter of the action by hia opponent.” 

In my opinion, the same principle appliea to the present case, and the language of 
paragraph 2 of s. 110 is not violated by the application of that principle to it. The 
final order must involve at least imdisectly a question respecting property worth 
Rs. 10,000. The word “ involve” has been judicially interpreted to mean an adjudica- 
tion by which the party who is adversely affected is bound on the principle of és 
judicata, and in the present case there is no doubt that the defendant’s right to have 
the ginning factory on this land as a permanent tenant ia finally adjudicated upon. 

Mr. J. C Shah on behalf of the opponent strongly relies upon a decision of the 
Lahore High Court in Dhasna Mal v. Lala Moti Sagar* No doubt the facts of that 
case have a great resemblance to those of the present case. The suit thera was one 
for efectment of the defendants from the site pn which certain buildings stood, and it 
was ordered that the buildings should be demolished and the materials removed. It 
was contended that the value of the buildings was nearly Ra. 23,000, and that inasmuch 
as those buildingd had been found to be of value of over Rs. 10,000, the defendants 
were entitled to a certificate under paragraph 2 of s. 110. That contention was nega- 
tived on the ground that it cagnot be said that the subject-matter of the suit was other 
than that involved in the decision of the question whether the defendante were perma- 
nent tenants of the site or mere tenants at will, nor can it be contended that the decrec 


` of the Court involved directly or indirectly any claim or question to or respecting 


property of the value of Rs. 10,000 or upwards. With great respect I am unable 
to see why on the facts of that case it did not fall within the second, paragraph of 
s, 110. Under that paragraph a certificate can be granted if the decree or final order 
indirectly involves a question respecting property of the amount or value gf Rs. 10,000 


1 (1904) 6 Bom. L. R#408. ° 3 (1873) 15 Miet Cc. 181. 
2 (1888) 13 App. Cal. 780. % 4 [1923] A, I. R. Lah 286. 
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or upwards. As I have sald before, the value of the claim so far as the unsuccessful 
litigant is concerned is the value of the lose to the property which he would possess, 
and if that amount is more than Ra 10,000, I fail to see why his case should not fall 
under that paragraph. I therefore unable to agree with the view taken in Dhanna 
Mal v. Lala Moti Sagar. f Although there is no direct authority of this Court, on this 
point, there are some, observafions in Makmmdalli v. Abdul Rakim: which would 
support the defendant’s case. In that case a tenant, who had leased the lands for 

twenty-five years and had erected buildings tiereon at a cost of nearly Re 25,000, 
obtained a decree that he was entitled to remain on the land as long as he lived after 
the expiration of the period of the lease. He applied for leave to appeal to the Privy 
Council contending that his firm was entitled to remain in possession while it lasted. 
It was found that the value of the land demised was Ra. 4,000. In the application 
for eave to appeal by the tenant his case was that the tenancy should last not simply 
during his life but so long as the fitm lasted. lt was held that the condition laid 
down in a. 110 was not satisfied inasmuch asthe decree did not involve indirectly any 
claim or question respecting the buildigg but involved a claim to land itself which was 
valued at Rs. 4,000. Mr. Justice Patkar in his judgment referred to the case of 
Dhanna Mal v. Lala Mott Sagar and he applied the principle of that case to the facts 
before him holding that the value of the claim waa only Rs. 4,000 and not more. “At 
the same time he was of the opinion thaf the decision might have been otherwise if 
the guit had been by the landlord against the tenant for ejectment and for removal of 
the superstructure. He observes (p. 1193) :— 

“No decree was passed for evicting the tenant from possession of the land. Jf the tenant 
had been evicted from the land, it might have been possible to hold that the decree not only 
` infolved directly some claim or question relating to land which was worth Ra. 4,000 but also 
indirectly involved some claim or question to or respectigg the buildings erected thereon of 
the value of more than Ra. 10,000 in the present case. Until the landlord brings a suit to evict 
the present plaintiff from the possession of the land leased to him, there is no necessity for him 
‘either to remove the structure or to give vacant possession of the land to the landlord.” 

Those observations would apply to the facts of the present case, and with great 
respect I think they are correct. Mr. Jfistice also, although he applied the case 
of Dhanna Mal v. Lala Moti Sagar to the facts of the case before him, observed that 
the decree was not one for ejectment and further proceedings would be necessary before 
the question of removing the buildings standing on the land would arise. I think, 
therefore, that the decision in Mahmadalli v. Abdul Rahim does not assist the oppo- 
nent because the facts in that case were different ; on the other hand, the observations 
made by Patkar J. would asist the ‘defendant’s case. e ° 

Mr. J. C. Shah lastly relied upon the decision of thia Court in Lallubhai Pragji v. 
Bhimbhai Dajibkai.* That was an easement case ard it was held that in a suit for 
an easement of light and air claimed by the owner of the property A against owner 
of property B, it is the value of the easement and not the value of the property A, 
that determines the appealable value for leave to appeal to the Privy Council under 
s. 110 of the Civil Procedure.Code. That is no doubt a correct principle because it 
cannot be said that the pecuniary value of the easement claimed must be measured 
in terms of the value of the dominant tenement to which it is attached. But that 
‘decision has got nothing to do with a decree where the defendant is expressly ordered 
to remove a superstructure and hand over vacant possession of the land to the plaintiff. 
In my opinion, therefore, if it is proved ‘by the defendant that the decree passed 
against him indirectly involves a question relating to property worth Ra. 10,000 or 
ia core gle Ha neat he eens A and he would be 

1 (1930) 32 Bom L. R. 1189. 7 g (1929) LL. R. 53 Bom. 552, 

3 . R. 632, 
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entitled to a certificate. We have no materials before us to decide the value of his 
property affected by the decree or the pecuniary value of the loss which he would 
sustain by the decree, and we, therefore, direct that this matter should be sent to the 
Court of the Subordinate Judge at Ahmedabad for ining the amount of the 
alleged loes which the defendant might sustain on t of the removal of the 
superstructures standing on Survey Nes. 223 and.223. The loss is to be ascertained 
not only at the date of the suit in 1933 but also at the date of the decree of this Court. 
The finding sbould be sent directly to’ this Court within three months after the record 
is received by the Court. 

The defendant has filed Civil Application No. 1196 of" 1943 for staying the execution 
of the decree of this Court till the final decision of the application for leave to appeal 
to the Privy Council. But this application can be finally disposed of only after the 
finding of the lower Court is received. In the meantime we direct that only that 
part of the decree of this Court which relates to the removal of the superstructures 
standing on Survey Nos. 223 and 228 should be stayed. The plaintiff would be 
entitled to execute the rest of the decree. Final orders on this application will be 
passed after the finding is received. e 
RAJADHYAKSHA J. I agree. 


og rt 


CRIMINAL REFERENCE. 


Before Mr. Justice N. J. Wadia and Mr. Justice Weston. 
E In re MANTUBHAI MEHTA.“ è 


Indian Evidence Act (I of 1872) „ec. 162—Prodwtion of docwments—-Documants tejen ing 
. to matters of State—Court to decide whether document belongs to that class—Productwn 
of document, whether within discretion of head of department—Whether Com entitle’ 
to look into such document. m 

Sorting 160 OL tha: adan aaa ck aa Bedale a ages 
mente. The second paragraph of the s&ctioneprovides that when a document, in respect 
of which an objection to production or admissibility is raised, refers to matters of State, 
the Court bas no power to inspect the document. With regard to other documenta ir 
respect of which privilege is claimed the Court, if it thinks fit, may inspect the documents. 
Hence where an officer is summoned to produce an official document, he is bound to 
produce it in Court. He ehould rale the objection in Court, and the question whether 
that objection is well-founded is one for the Court to decide. For this purpose the 
Court is not entitled to iispegt the document if it*refera to matters of State. I must decide 
the question without such inspection by examining the officer producing it or otherwise. 
It is for the Court to decide whether a particular document is an unpublished record 
relating to affairs of State, i.e. whether it is a document in respect of which privilege 
can properly be claimed. But once the Court has decided that the document is one in 
respect of which privilege may be claimed, ie. it is an unpublished record relating to 
mattera of State, the question whether the document should be produced or not is one 
entirely jn the discretion gf the head of the departmeut concerned, and the Court has 
no power to mspect the document to determine the queation of ite admissibility. 

The officer claiming privilege for a document that he is summoned to produce must 
appear and produce the document in Court and must satisfy the Court that hia claim 
ig well-founded. It is for the Cqurt to decidd whether the claim sbould be allowed or 
not. But once the Court holds that the document Ja one with regard to which privilege 
can be claimed, in other words, that it is a communication made to a public officer in 
official confidence or that it is an unpublished official record relating to affairs of State 
ee ee ee et ee 


* Decided, December 3, °1943. i Barot, Presidency” Magistrate, Fifth Court, 
Reference No. 77 of 1949, mage by J. Bombay. 
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should be claimed for it or not ig entirely within the discretion of the officer in charge 

of the documents. The Court for the purpose of deciding whether the claim to privilege 

is well-founded or not is not entitled to look at the documenta. It must decide the 
question of the validity of the objection without looking at the documents. 
Duncan v. Cammell ff Laid & Co.) The Collector of Jaunpur v. Jamna Prasad,? and 

«Bhalchandra v. Chanbasappo® referred to. e 

THE applicant was an under rial prisoner dptained in the jail at Worli in Bombay. 
He alleged that while in the jail on October 5, 1942, he was wantonly assaulted by 
police-officers. At an identifjcation parade, he was able to identify one of his asai- 
lante. He was not able to get at the other assailants, and he applied to the trying Ma- 
gistrate to ascertain the names of police-officers on duty at the time of the assault. 
The Magistrate issued a summons to the Superintendent of Police in charge of the 
locality to produce the statidn diary of the relevant date. The officer appeared in 
Court but declined to produce any papers before the Court under instructions from 
the Commissioner of Police, who was of Opinion that the papers in question were 
“unpublished official records” relating to affairs of State and therefore privileged 
from production in Court. The Magistrate-made a reference'to the High Court to 
ascertain what were his powers in the matter. 

B. G. Reo, Government Pleader, for the Commissioner of Police. 

R. A. Jahagirdar, for the complainant. 

N. J. Wana J. This is a reference made by the Presidency Magistrate, 5th Court, 
Dadar, under s. 432 of the Code of Criminal Procedure, 1898. The question referred 
to us for opinion arose in cennection with a complaint filed before him under s. 323 
of the Indian Penal Code, 1860, against certain police-officers for hurt alleged to have 
‘been caused to the complainant while. he was detained in the Worli Jail on October 5, 
1942. The complainant said that he did not know the names of his assailants. 
On October 27, 1942, the complaint was sent by the Magistrate to the Superintendent 
of Police, “F” Division, to ascertain the names ef the alleged assailants. The com- 
plainant was taken round the Worli Jail and he identified one of his assailants. As 
regards the others, the jail authorities Hated that as many officers had visited the jail 
at various times on the day in question to quell the disturbance, it was not possible to 
know their names and to get them identified. After some correspondence with the 
Superintendent of Police, “ F” Division, the Magistrate wrote a letter to the Superin- 
tendent of Police, “L” Division, to ascertain the name of the first assailant, and the 
Superintendent, after consultation with the Deputy Commissioner of Police, sent a 
certified copy of an entry dated Oetober 5, 1942, in the°station-diary kept at Worli 
Sub-Division. It contained the names of two Indian police-officers who had visited 
the jail on that day. The complainanf, however, sgid that his assailant was a Euro- 
pean or an Anglo-Indian. He applied to the Court to supply the names of the officers 
who were attached to the Worli prison on October 5, 1942, and to allow him to identify 
his assailants from among those persons. On that application the learned Magistrate 
passed an order asking the Syperintendent of Police, “L” Division, to hold an identi- 
fication parade of such officers and to allow the complainant to identify “his assailant. 
This order was quashed by the High Court as one going beyond the province of the 
Court and encroaching upon the rights of the Executive. Thereupon the complainant 
asked for a witness summons to the Superintendent of Police, “L” Division, to pro- 
duce the station-diary of “ L” Division, Worli Sub-Division (Detachment), containing 
entries relating to October 5, 1942. On April 30, 1943, the Magistrate sent a letter 
of request to Inspector Leech to produge the document subject to any privilege which 
hee might chim. It appears that nothing waa done by the police till May 14, 1943, 


1 [1942] A. C. 624. *3 (1968) 41 Bom. L. R. 391. 
2 (1922) I L. R. 44 AD. 360. ° 
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which was the next day of hearing. On that date a summons was ordered to be sent 
to the police-officer and it was sent on May 22. After the despatch of the summons 

a letter was received by the Magistrate from thd Commissioner of Police informing 
him that no station-diary was maintained at Worli, that books which were main- 
tained there were for secunty purposes arising out gf w provisions, and that he 
claimed privilege in respect of them as it was not in the public interests that’ the 
information should be disclosed. To this the Magistrate sent a reply that as the sum- 
mons had already been issued it would be advisable for the police-officer to appear 
in Court and claim privilege from the witness box. Mr. Leech, who had been the 
Superintendent of Police, “L” Division, up to that time, died in the meanwhile, and 
on June 9, 1943, Deputy Inspector Moore was sent to the Court, without the docu- 
ments which he had been asked to produce, and was instructed by the Commissioner 
of Police not to produce the document mentioned in the summons or the document _ 
known as the Duty Register and to claim privilege in respect thereof. In his evidence 
Deputy Inspector Moore stated that he had been orally instructed by the Commis- 
sioner of Police not to produce the Duty Register. From the record of the case it 
appears that Deputy Inspector Moore stated that the document—the Duty Register 
—could not be produced under any circumstances. Thereupon the Magistrate decided 
to make a reference to this Court. 

The learned Magistrate says in his letter of reference that it was necessary for the 
Court to find out whether the document in question was one which fell under the cate- 
gory of documents mentioned in s. 123 of the Indian Evidence Act, 1872, and that 
the Cemmiesioner of Police had not stated in clear terms that the document fell under 
8 123. The short point according to him was whether the head of the departmept 
or the Court was to decide whether a particular document was an unpublished official 
record relating to affaire of Statt.” 

‘The question referred for our opinion is : 

“ Whether the Court is entitled to [ die doanne Fa rebet or whic is pains 
ia claimed by the Commissioner of Police in order to ascertain whether the said document 1s 
an unpublished official record relating to any affaiya of State within the meaning of section 
123 of the Evidence Act or not?” 

Section 123 of the Indian Evidence Act says : 

“No one shall be permitted to give any evidence derived from unpublished official records 
relating to any affairs of State, except with the permission of the officer at the head of the 
department concerned, who shall give or withhold such permission as he thinks fit.” 
Section 124 says: 

“No public officer shall be confpelled to disciods Clmmunications made to him in official 
confidence, when he considers that the public interests would suffer by the disclosure.” 
The question which has been referred to us fòr our ‘opinion really falls under s. 162 
of the Indian Evidence Act. That section says : 

“A witness summoned to produce a document ehall, if it is in his possession or power, 
bring it to Court, notwithstanding any objection which there may be to its production or to 
its admissibility. The validity of any such objection shall be decided on by the Court. 

The Court, “if it seen fit, may? inspect the document, unless it refers to matira of State, 
or take other evidence to enable it to determine on its admissibility.” 

The section refers to official as well as private documents, and the second paragraph 
of the section provides that when a document, in respect of which an objection to 
production or admissibility is raised, refers to matters of State, the Court has no 
power to inspect the document With regard to other documents in respect of which 
privilege is claimed the Court, if it thinks fit, may inspect the documents, The posi- 
tion therefore with regard to an official document is that tke officer semmoned+to 
produce it is bound to produce it in Cougt. He must raise the objection in Court and 
the question whether that objection is well-founded is one for the Court to decide. But 
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ters of State. It must decide the question without such inspection by examining the 
officer producing it or otherwise. f 

Although the actual ion referred to us is whether the Court is entitled to 
inspect a document in af which privilege is claimed an the ground of its being 
an unpublished record relating to affairs of State, the answer to that question requires 
also an answer to the other question also mentioned in the Magistrate's letter of 
reference, whether it is the Court or the bead of the department called upon to pro- 
duce a document who is to Gecide whether a particular document is an unpublished 
1ecord relating to affairs of State, ie, whether it is a document in respect of which 
privilege can properly be claimed. ; 

The language of a. 162 makes it clear that this latter question is one for the Court 
to decide. But once the Court hasedecided that the document is one in respect of 
which privilege may be claimed, ie. that «t is an unpublished record relating to 
matters of State, the question whether the document should be produced o1 not is one 
entirely in the discretion of the head of the department concemed, and the Court has 
no power to inspect the document to determine the question of its admissibility. 
The Indian Evidence Act does not say what documents are to be regarded as un- 
published official records relating to affaiss of State, or communications made to an 
officer in his official capacity. It is not every official record or register or every 
offidial communication which can be regarded as privileged. The question has been 
recently considered in Duncan v. Cammell, Laird & Co. Viscount Simon L. C. 
dealing with this point said (p. 636) : ° 

*« The principle to be applied in every case is that documents otherwise relevant and liable 
to production must not be produced if the public intetest requiree that they ahould be with- 
held. This test may ba found to be satisfied either («) by having regard to the contents 
of the particular document, or ($) by the fact that the document belongs to a class which, 
on grounds of public interest, must as a class be withheld from production.” 


Dealing with the question of the manner in which the objection to the production 
of a document should be taken Viscouftt Simon eaid (p. 638) : 
“The olential matter is that the decision to object should be taken by the minister who 
is the political head of the department, and that he should have seen and considered the 
contents of the documents and himself have formed the view that on grounds of public 
interest they ought not to be produced, ether because of their actual contents or because of 
the clasa of documents, eg., departmental minutes, to which they belong. Instances may 
arise where it is not convenient or practicable for the political,minister to act (eg, ha may 
be out of reach, or ill, or the department may be one whère the effective head Œ a perma- 
nent official) and in such cases it would be reasonable for the objection to be taken, as it 
has often been taken in the past, by the permanent head, If the question arises before trial, 
the objection would ordinarily be taken by affidavit, and a good example is provided by the 
affidavit of the First Lord of the Admiralty in the present case. If the question arises on 
subpoena at the hearing it is not uncommon in modem practice for the minister's objection 
to be conveyed to the court, at any rate in the first instance, by an official of the department 
who produces a certificate which the minister has signed, gating what is neqasary. I see 
' po harm in that procedure, provided it is understood that this ia only for convenience and that 
if the Court is not satisfied by this method, it can request the minister’s personal attendance.” 
Tn dealing with the question whether when an objection has been duly taken the 
Judge should treat it as conclusive, His Lordship referred to the rulings in Hennessy 
v. Wright? and Beatson v. Skene,? and said (p. 642): 
i atest ik. eoa ae ea sto raia, on’ tia: poi Dat Alla Grout Be 
a A I PEA E D 
Si ae aca cas i Thus, in the present case, the objec- 
1 [I2 AC. 860 r . 
a sA 2 O BD. 900, Si. ; e E ane 
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tion raised in the respondents’ affidavit is properly expressed to be an objection to produce 
‘except under the order of this honourable court.’ It ia the judge who is in control of the 
trial, not the executive, but the proper ruling for the judge to give is as above expressed. In 
this connection, I do not think it ia out of place ‘to indicate the of grounds which would 
not afford to the minister adequate justification for objecting production. It ig not a 
sufficient ground that the documents are “ State documents ”*or “ official ” or are marked ‘“con- 
fidential.” It would not be a good ground that, if they were produced, the consequences 
might involve the department or the govirnment in parliamentary discuasion or in public 
criticism, or might necessitate the attendance as witnesses or otherwise of officials who have 
pressing duties eldewhere. Neither would it be a good groufid that production might tend 


_ to expose a want of efficiency in the administration or tend to lay the department open to 


. 


claims for compensation. In a word, it is not enough that the minister of the department 
ddes not want to have the documents produced. The minister, in deciding whether it id his 
duty to object, should bear these considerations in mind, for he ought not to take the res- 
ponsibility of withholding production except in cases where the public interest would other- 
wise be damnified, for example, where disclésure would be injurious to national defence, or 
to good diplomatic relations, or where the practice of keeping a class of documents secret is 
necessary for the proper functioning of the public service.” 

In the course of the judgment His Lordship pointed out that the judgment in that 
case was limited to civil actions, and the practice, as applied in criminal trials where 
an individual's life or liberty is at stake, is*not necessarily the same. 

The law in India as regards the claim of privilege for official documents has been 
dealt with in The Colleotor of Jaunpur v. Jamna Prasad’. In that case it was held 
that a statement made to the Collector of a district by a person applying to have his 
estate taken under the Court of Wards setting forth his financial position is a commu- 
nication made to a public officer in official confidence within the meaning of s. 124 of 
the Indian Evidence Act and caanot therefore be used as an acknowledgment of any 
liability mentioned therein. In the course of a suit an application was made on - 
behalf of the plaintiff asking the Court to direct the Collector as Manager of the 
Court of Wards to produce certain documents relating to the estate of a certain person. 
In accordance with the summons sent to him the Collector produced the documents in 
Court but claimed privilege for them under s. 124 of the Indian Evidence Act on the 
ground that the documenta contained statements which were made to him in official 
confidence, and that he objected to produce them on the ground that their disclosure 
would be prejudicial to the public interest. The Subordinate Judge before whom the 
claim was made overruled the plea of privilege raised by the Collector and held that 
the documents were admisgible, and one of them was exhibited in the case. The 
High Court held that the view taken by the Subordinate Judge as regards the admis- 
sibility of document was wrong. But as regarde the question whether it was for the 
officer claiming privilege or for the Court to decide whether the document was a pri- 
vileged one, the High Court said (p. 365): 

i Tess uita clear on a broper commenced) OF Ge betin (ected 12i or the Indian EN, 
dence Act) that it is for the court to decide whether or not a particular document for which 
privilegd je claimed is a communication made to a public officer in official confidence. If 
the court decifles that it was so fade then it has no authority to compel the public officer to 
produce it, for according to the section the public officer himself is the sole judge as to whether 
its disclosure would or would not be in the public interests.” 

The question has also been very fully considered by a division bench of this Court 
in Bkaichandra v. Chanbasappa.: The facta in that case were very similar to those 
in The Collector of Jaunpur ¢. Jamna Prasad. A suit was filed by the mortgagee of 
a property against the mortgagor whose estate was in charge of the Court of Wards 
and the Collector was asked to produce certain documents. „The Collestor claimed 
privilege under s. 162 of tfe Indian Eviglenca Act with regard to some of the docu- 


1 (1922) ILL R M'AL 368. 2 (1988) 41 Bom. L. R. 391. 
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ments. It was held by this Court that the claim to privilege made by the Collector 
‘was not warranted, first, “because the documents referred to were not communications 
in official confidence or of political character, but were really routine papers relating 
to the management of a pfivate estate in charge of the Court of Wards, nor were they 
offictal documents of a confidefitial nature ; secondly, because the public officer, the 
Collector, did not base his clair on the ground that public intereste would suffer by 
the disclosure of the record ; and, thirdly, becduse no privilege was claimed when the 
documents were produced and inspected by the parties. In dealing with the question 
of privilege Mr. Justice Wassoodew said (p. 405): 

“The questions involving a claim to privilege for a document in the Government records 
made by a public officer in charge thereof, and relating to the Court’s duty upon such claim 
and the procedure to be observed thereupon are somewhat difficult to answer, The relevant 
provisions of the Indian Evidence Act bearing on the point are contained in sa. 123, 124, and 
162. The last section deals with production of documents in answer to summons, and it 
seems that that section makes it obligatory on the witness to produce the documents called 
upon by the Court, and he has no right tô determine whether the document shall be produced. 
Tt seems obvious that at the time he produces if according to the exigency of the summons, 
it is for the witness to daim the privilege. It is the duty of the Court then to determine 
whether the document shall be admitted and exhibited. This section as well as s. 123 protects 
the discovery of documenta referring to mattêrs of State. That is based on the general rule 
that no person can be compelled ta give evidence of matters which are State secrets including 
communications between public officers in the discharge of their public duties (Halsbury, Vol. 
XXII para. 597, at p. 427). The section makes no difference between a private witness 
called upon to produce private documents and a public officer summoned to produce® public 
récord. In that respect a. 124 of the Indian Evidence Act is more particular and lays down 
the rule of public policy, and the limits yithin which the production can be withheld, that is 
the character and quality of the privilege.” 

After quoting s. 124 the judgment proceeds (p. 406) : 

“It had been well recognised in England that the, privilege is a narrow one and most . 
sparingly to be exercised [see Robinson v. State of South Australia (No. 2) 1]. According to 
Taylor (Law of Evidence, 12th Edn., Vob I) the principle of the rule is public safety and 
accordingly the rule of exclusion is applied no further than the attainment of that object 
requires (see s. 999). That is not the test under the Indian law. The question that arises 
under s. 124 is whether the communication in question was made to the public officer in 
official confidence. That is the condition precedent to the claim, and the question is primarily 
‘to be decided by the Court before whom the privilege is claimed [see The Collector of Jaus- 
pur V. Jamna Prasad?]. As to when and how the privilege should be claimed, there is no 
clear-cut rule of procedure. But it seems sufficiently clear thet it should be claimed at the 
earliest opportunity by the public officer concerned when in reply to the summons he produces 
the document in his control or charge. It és futile to claim the privilege at a very late stage 
when there bas already been a disclosure of the document given in charge of the Court. There 
is no rule of law requiring in terma that the public officer should state the exctusionary facte 
in an affidavit. Perhaps there is a difference in procedure and the Court may call for an 
affidavit or a statement on oath in Court in a case where the public officer or the Government 
whom he represents is a party «nd they are called upon to make a general discovery of the 
documents in their possession. But 1 suppose the Court’s powers are untrammfelled by rigid 
rules in the matter of laying down the procedure which is the moat suitable to the exigencies 
of each case. The authorities in England establish that the Court has wide powers to deter- 
mine the validity of the claim [See Asiatic Petroleugs Company, Limited v. Anglo Persian 
Oil Company, Limited,3 and Smith v. The East India Company] ... The safeguarding of the 
Stata policy ia left entirely by the Indian Legislature’ to the care of the public officer if he 
can satisfy the Court that the’documents refer to matters of State or that they are communi- 
cations made, in official confidence.” 

fee see and &pecially the ruling of this Court in Bhalchandra v. Chan- 
1 1] A 704, E Hee? t e 
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basappa, furnish a clear answer to the question which the learned Magistrate has 
referred to’ us. In our opinion in view of these rulings the reference was hardly neces- 
saty. Part of the difficulty that has arisen in the p has been due to the 
Magistrate’s own failure to specify clearly in the the document which the 
Commissioner of Police was called upoh to produce. After the Magistrate’s attention 
had been drawn by the Commissioney of Police toe the fact that no statiomdiary 
was being maintained at the Worli Jail and that the document maintained there was 
called a Duty Register, he should have sent a fresh surgmons calling upon the Com- 
‘ mussioner of Police to produce the Duty Register. It would then have been the duty 
of the Commissioner of Police, if he wanted to claim privilege wth regard to the 
Duty Register, to first produce it in Court and then claim privilege for it. It was not 
for him to decide the question whether the document should or should. not be pro- 
duced. That was a question for the Magistrate to decide. 

The reply to the reference will therefore be that the officer claiming the privilege 
must appear and produce the document in Coust and must satisfy the Court that his 
claim is well-founded. It is for the Gourt to decide whether the claim should be 
allowed or not. But once the Court holds that the document is one with regard to 
which privilege can be claimed, m other words, that it is a communication made to 
a public officer in official. confidence or thaf it is an unpublished official record relat- 
ing to affairs of State which it would not be in the public interest to disclose, the 
question whether privilege should be claimed for it or not is entirely within the dis- 
cretion of the officer in charge of the documents, The Court for the purpose of decid- 
ing whether the claim to privilege is well-founded or not ig not entitled to look at the 
documents. It must decide the question of the validity of the objection without looking 
at the documents. . ° 


CRIMINAL REVISION. 


Before Mr, Justice N. J.°Wadi& and Mr. Justice Sen. 
RATANSHAH KAVASJI v. KEKI BEHRAMSHA." 


Crimmal Procedure Code (Act V of 1898), Secs. 494, 203—Public Prosecutor-——-Withdrawal 
from prosecution—Consent of Court—Whether Court bound to record its reasons for 
giving consent—Dismissal of complaint—Whether order for dismissal to record reasons. 

- In permitting a Public, Prosecutor to withdraw from the prosecution of any person, 
under s. 494 of the Criminal Procedure Code, 1898, the Court ia not bound to record its 
reasons in writing for giving the consent. The words “any Public Prosecutor” in the 
section dearly imply that the sprosecution referred to ia one which is already being 
conducted by the Public Prosecutor. Unless the Public Prosecutor is already in charge 
of the prosecution, he cannot withdraw from it.’ ' 

When a Magistrate diamisses a complaint under a 203 of the Criminal Procedure 
Code, he must comply with the mandatory provisions of the section and make it apparent 
in his order in writing that he has not omitted to apply his mind to the facte before he 
made the order. 


THE complainant Ratanshah lodged a complaint with the police on February 16, 
1943, against Keki and five others {accused) charging them with offences under s. 
452, 323, 504, 147 and 149 of the Indian Penal Code, 1860, committed on February 
12, 1943. After investigation “nto the case, the police sent up, on February 24, 1943, 
a charge-sheet against the accused to the First (lass Magistrate at Bulsar. As a result 
of fresh investigation the District Magistrate of Surat decided on May $1, 1943,eto 

* Decided, June 21, 1944, Criminal Rev Judge of Surat, declining to interfere with 


sion Applications Noa 29 ‘and @6 of 1944,ordera passed by D. C. Tamboli, First Clase 
against orders passed by M. C. Shah, Sessions Magistrate at Bulsar. 
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withdraw the complaint. The Police Prosecutor applied to the Magistrate on May 19, 
1943, to withdraw from the case; and the Magistrate accorded the permission on 
June 3, 1943, without rding any reasons in writing. 

Meanwhile, on Feb 17, 1943, one of the accused Sorabsha filed a complaint 
against the complainant” and ethers on the game facts before the same Magistrate. 
The complaint was entertained and set down for hearing. 

On July 26, 1943, the compfainant lodged @ complaint against the accused in the 
Court of the First Class Magistrate at Bulsar on the same facts as in the first com- 
plaint. The Magistrate disthissed the complaint on the same day under s. 208 of the 
Criminal Procedure Code, observing : 

“The counter-complaint shows that the incident did take place between these two parties, 
This complaint is based on the,same facts and as the police case based on the same facts is 
permitted to be withdrawn and the acqmed are discharged by this Court under a. 494, Crimi- e 
nal Procedure Code, this Court sees no ground to proceed with this complaint.” 

The complainant applied to the High Court in revision. 

R. A. Jakagirdar, and Pochaji Jatshedji, for the applicant. 

B. G. Rao, Government Pleader, for the Crown. 

G. N. Thakor, with B. G. Thakor, for the accused. 


Sen J. .These are two applications in*revision, the first against an order made on 
June 3, 1943, by the Firat Clase Magistrate, Bulsar, permitting the Police Prosecutor 
unter s. 495 of the Criminal Procedure Code, 1898, to withdraw the case filed by 
the petitioner-complainant against six accused under 96. 452, 323, S04, 147 and 149, 
Indian Penal Code, 1860, and discharging the said accused, and the second against 
an order made on July 26; 1943, by the same Magistrate dismissing under s. 203 of 
the Criminal Procedure Code a subsequent complaint made by the petitioner on the 
same facts. 

The petitioner made a complaint to the police on February 16, 1943, alleging that 
the offences had taken place on February 12, 1943 On February 17, 1943, the oppon- 
ents filed a croes-complaint against the complainant and some others. After investi- 
gation the police filed a charge sheet against the accused in the firet complaint on 
February 24, 1943, and the learned Magistrate took cognizance of the said offences. 
Thereafter it seems that the District Superintendent of Police thought that further 
investigation was necessary and after such investigation had been made the said 
officer appears to have moved the District Magistrate who ordered the withdrawal 
of the case against the accused. On May 20, 1943, the Police Prosecutor who was in 
charge of the prosecution stated in Court that the District Magistrate had ordered 
the withdrawal of the case and he asked for the Court’s permission for such with- 
drawal. The Magistrate paseed the following order on June 3, 1943: 

“The case ia permitted to be withdrawn and the accused are discharged under s. 494, 
Criminal Procedure Code. The muddamal should be destroyed under s. 517, Criminal Pro- 
cedure Code.” 

On June 10, 1943, the petitioner filed a complaint in Court on the same facts. The 
complaint was duly verified on July 26, and on the sma day the learrfsd Magistrate 
made an order stating that though “the incident did take place” between the parties 
the police case had already been permitted to be withdrawn, and as the fresh complaint 
was based on the same facts as ‘alleged before, the Court saw no grounds to proceed 
with the complaint, and the complaint was accordingly dismissed under s. 203 of the 
Criminal Procedure Code,» The applicant filed criminal revision applications against 
¿the orders made in both the cases and both the applications were dismissed. 

*Mr. Jah&girdar on behalf of the applicant has contended that the order passed in 
the first case was not a judicial order as o reasons have been stated therein, the 
legitimate inference to be drawn from the order befhg that the learned Magistrate - 
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did not apply his mind to the facts of the case. He has relied on certain decisions of 
the Calcutta High Court and contended that before a proper order under s. 494 or 
s. 495 could be made, the Court must record its reasons in erder that the High Court 
might be in a position to say whether the discretion v in the Court had been 
properly exercised. As against the saidedecisions, Rajani Kofta v. Idris Thakur etc., 
there are decisions of the Madras and Patna High Courts to the contrary that the 
Court is not bound to give any reasor& for its action under sa, 494 and 495. Mr. 
Jahagirdar, however, has not pressed the applicatidn for revision No. 35 and has 
argued the second application No. 26 on the ground that even assuming that the 
learned Magistrate's order under 8. 495 was correct, the order subsequently made under 
s. 203 deserves to be set aside. His contention is that it being incumbent under s. 205 
on the Court to record reasons “ briefly ”, the kind of reasons which the learned Magis- 
trate has relied on in dismissing the second comptaint cannot properly be regarded as 
reasons such as the section requires the Magistrate to record. The section enables the 
Magistrate before whom a complaint is made pr to whom it has been referred to 
dismise the complaint, if, after considerjng the statement on oath (if any) of the 
complainant and the result of the investigation of inquiry (if any) under s. 202, there 
ig ın his judgment no sufficient ground for proceeding ; and it is further laid down 
that in such cased the Magistrate shall briefly record hia reasons for so doing. The 
provisions of this section are clearly imperative, and failure to record reasons would 
be disobedience of the law and not a mere irregularity. The learned Magistrate’ in 
hia order, though he states that “the incident did take place” between the parties, 
merely’ refers to the order made under s. 495 (though he refers to s. 494) and states 
that as the complaint before him was based on the same facts the Court sees nô 
grounds to proceed with the complaint. These may be regarded technically as reasons 
for the order, but the question that arises is whether the learned Magistrate applied 
his mind to the facts of this case before he made this order. 

It has been contended, however, by Mr. Thakor on behalf of the accused that if 
the first order made on June 3, 1943, is qssumed to be correct, in view of the words 
in s. 494 that the Public Prosecutor may withdraw from the prosecution with the 
consent of the Court, which would apply also to the withdrawal of a case under s. 495 
(the Police Prosecutor being substituted for thé Public Prosecutor), it must be pre- 
sumed that the Court in giving its consent exercised its discretion in a judicial manner, 
ie. it was satisfied that there was a case for withdrawal, and the Court must, there- 
fore, at that stage be presumed to have applied its mind to the facts of the case. 
Thereafter if in the second ‘complaint no ‘acts were revealed, it is contended 
that no further grounds are necessary for the dà isal of that complaint. He has 
relied in this connection on In re Malayil Kottayih Coyassan Kutty,* where in a case 
in which the circumstances were similar to those in the present case, it was held that 
where a police case had been disposed of under s. 494 or 495, unless very strong 
grounds were shown, i.e. for instance, new facts were discovered which were not within 
the knowledge of the prosecution when the first charge was brought, a person who 
had once beer! discharged ough? not to be harassed on the same charge. Mr. Thakor 
has also urged that even the second prosecution could in Jaw be withdrawn by the 
Public Prosecutor or the Police Prosecutor, as in all cognizable cases it was the Crown 
who was the custodian of the prosetution. In support of this proposition he has 
relied on certain remarks made in Queen Empress v. Murarji Gokuldas* He has, 
therefore, contended that the mere ground that a fresh complaint has been privately 
lodged by the petitioner on the same facta as the police prosecution had been based , 
on wotild not be a sufficient, ground for proceeding with the cemplaint. We may At 


(d 
1 iar I. L. R. 48 (es 3 (1888) L L. R 13 Bom. 389, 390, 391. 
2 (1917) 18 Cr. L. 
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once say that we do not agree with the contention that in the second case the Public 
Prosecutor or the Police Prosecutor could have withdrawn from the prosecution. The 
remarks that Mr. Thakor has relied on in Queen Empress v. Murarji Gokuldas appear 
to have been made with feference to cases in which the prosecution is conducted by 
the Public Prosecutor. the werds “any Pubjic Prosecutor may withdraw from the 
prosecution” in 8. 494 clearly imply that the prosecution referred to must be one 
_ which is already being conductetl by the Public Prosecutor ; and it seems clear to us 
that unless the Public Prosecutor is already in charge of the prosecution, he cannot 
withdraw from it, and that tħe Public Prosecutor was here not in charge of the second 
prosecution. The order made on June 3, 1943, does not, on the face of it, show that 
the learned Magistrate applied his mind to the facts of the case. It may, however, 
‘be that on oral inquiry from the Police Prosecutor he was satisfied that that was a case 
in which he ought to allow withdrawal. If, however, he did not apply his mind to 
the facte, then clearly it cannot be said thas when he came to make a second order 
on July 26, 1943, he was satisfied that there was no ground for proceeding with the 
complaint, as the only facts mentioned by him are that there had been a previous 
withdrawal of the police case and that there were no new facts in the second complaint. 
But if the learned Magistrate had considered the facts when he made the earlier 
order, there is nothing in the order of discharge under s. 203 to show that at an 
earlier stage he had applied his mind to the facts of the case. It seems to us that 
in Order to comply with the mandatory provisions of 9 203 the learned Magistrate 
must make it apparent in his order that he has not omitted to apply his mind to the 
facts before he made the order. The wordings of s. 494 and a. 208 are quite different. 
Th one case the party interested in the prosecution, viz. the Crown, is unwilling: to 
proceed with the case and the main. responsibility for not proceeding with the case 
would seem to rest on the Crown itself. The language of a 494 does not require any 
reasons to be recorded by the Magistrate as s. 203 does. Under s. 203 the recording 
of reasons is expressly provided for, and the failure to record reasons would clearly 
be a contravention of the law. The respongbility for making an order under 8. 203, 
again, rests solely on the Court. 

In the present case, ie. the prosecution launched by the complainant, the Court 
seems to have taken the view that the incident complained of “did take place” and 
the complaint was duly verified and the verification did not disclose that the complaint 
was false. There is, besides, a counter-case which, it seems, is being proceeded with. 
In these circumstances it does not appear that it could be said prima facie that there 
was no ground for proceeding with’ the complaint. We must, accordingly, hold that 
it has not been shown that in passing the order complained of in revision application 
No. 26 the learned Magistrate applied? his mind to the facts of the case, and that, 
therefore, the order made was not sufficient compliance with the provisiona of s. 208. 

The rule in that application will, therefore, be made absolute and the order of the 
learned Magistrate set aside. He will proceed with the complaint as required by law. 
We make no order on revisian application No. 25 of 1944. 

° °, 


CRIMINAL APPELLATE. 


Before Mr. Justice Divatia and Mre Justice Rajadhyakska. 
EMPEROR v. GOMA RAMA.* 


Indian Evidence Act (I of 1872), Secs. 30, 17, 9, 11, 14, 15-—Confesston, what is a—Evidence 
of collateral offence, how far admissiBle—Indian Penal Code (Act XLV of 1860), Secs. 
34, 332, " $95 —Judgen-]ury—Charee—Misdirection . 


` Decided, June 23, 1944. Criminal Appeal sentences by R D. Shinde, Sessions 
No. 196 of 1944, against convictions and Teo 
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A confession must relate to the particular crime with which the accused is charged. 
An admission which is not connected with any of the ingredjents of the offence charged 
does not amount to a confession. 

Narayana Swami v. Emperor, followe 

Evidence of a collateral offence cannot bé received as qibetantive evidence of the 
offence on trial, though evidence møy be given of intention end like matters where 
the factum of such intention or like matters is relevant under 8. 14 of the Indian Evidence 
Act, 1872. $ 

Emperor y. Panchu Das," referred to. 

At the trial of certain accused persons for offences of bommitting a particular dacoity 
and causing hurt to public servants on chargea under sa. 395 and 332 read with s 34 
of the Indian Penal Code, 1860, the trial Judge let in evidence consisting mainly of 
confeselonal statements made by some of the accused and relating to acts of sabotage 
committed by them in company of outsiders on pccasions previoua as well as subsequent 
to the ond charged, and directed the jugy to treat the evidence as corroborative of the 
confessions made by the accused in the case. There was no charge of substantive om- 
piracy unden a. 120B of the Code against thesaccused. A question having been raised 
whether such direction amounted to misdirection in the charge to thd jury :— 

Hed, (1) that there was misdirection, since the evidence of acts done by some of the 
accused with persons outside the case on occasions previous as well as subsequent to the 
one charged was inadmimible in evidence insabsence of a charge of substantive conspiracy; 

(2) that there being na charge of conspiracy, the alleged admissions of previous acts 
done by each confesaing accused, even assuming that they suggested the inference ¢hat 
he committed the offence charged, did not amount to confessions ; 

(3) that neither did the statements amount to admissions, under s. 17 of the 
Indian Evidence Act, 1872, as they failed to eiggest any inference as to any relevant 
fact in the case ; 

(4) that the statements about’ the previous Acts would be relevant only if they were 
connected with the crime, with which the accused were charged, under any of the appro- 
priate sections (vix. æ. 9, 11, 14 and 15) of the Act; 

(5) thata 9 did not apply, awit could not be said that the previous acta of sabotage: 
came within the section in the absence of a charge for conspiring to do all those acts and 
the offence charged as part of one design’: ae 

(6) that ə 11 also had no application, because the alleged acts of sabotage and 
dacoity committed by some of the accused along with others at different places were not 
parts of one transaction according to the charge laid against the accused ; 

Reg. v. Parbhudas,® followed. 

(7) that a 14 similarty did not apply, because what was relevant in the case was 
whether any of thd accused committed the dacoify with which they were charged and 
not whether they committed the offence with any particular intention or state of mind; 

(8) that a 15 of the Act had na application, since there was no question whether 
the offences with which the aacused were Charged wera accidental or intentional or 
whether they were done with a particular knowledge or intention, the only question being 
whether the accused committed the particular dmooity at all ; 

Emperor v. Panchu Das,’ Pritchard v, Emperor,> and Makin v. Attorney-General for 
New Seuth Wales,® referred to; ' 

(9) that the evidence am regarde the subsequent unconnected incident was inadmis- 
sible and the reference to it in the charge amounted to a misdirection : 

Dargahi v. Emperor,’ relied on. 


THERE was a dacoity and causing of hurt to policemen on duty on the night of 
December 4, 1942; in respect of which the accused Goma, and teg others were charged 
as follows 2+— 

“That you all in furtherance of your common iptention of you all, to cut pylon No. 330, ' 


1 (1989) 41 Bom. L, R. PC. 5 eal A Cg e € 
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which id used for supplying electricity for the purposes of Govérnment, within the limits of 
Chikholi, a village in Kalyan taluka, went there at night and raided the police guard in the 
early houra of December 4; 1942, committed dacoity by robbing the policemen of their rifles, 
ammunition, clothes etc. aftgr assaulting and tying them with a rope, while the said police- 
men were stationed there as guard and as such they were on their duties at the time, and 
theraby committed the offences ptinishable under es. 395, 332 read with a 34 of the Indian 
Penal Code and r. 35 read with r. 121 of the Defence of India Rules read with Ordinance DI 

of 1942,” e ° 

The accused were not cMarged* under s. 120B of the Indian Penal Code with the 
substantive offence of conspiracy for the purpose of committing the above offences. 
It seemed that the offences charged as well as other offences referred to were com- 
mitted by a gang composed at different times of different persons and headed by one 
Kotwal, a barber by birth and a pleader by profession, who was surprised and shot 
dead by the police on January 2, 1948. 

Accused Nos. 1, 4, 5, 6, 7, 9 and 12 made confessions, which were subsequently 
retracted and in which they referred to various acts of sabotage done by them, along 
with other persons outside the case, in other pjaces and on different dates in the Thana 
and Kolaba districts previous to the dacoity charged. Two of the accused, viz. Nos. 
4 and 7 referred to a dacoity similarly committed after the.date of the dacoity in 
question. . 
` The accused were tried by the Sessions Judge of Thana with a jury. The tnal 
Judge admitted in evidence statements made by accused in their confessions as regards 
sabotdges committed by them in company of outsiders before the dates of the dacoity 
-charged as well as a dacoity committed subsequent to that date. He directed thè jury 
if hig summing-up to treat such statements as corroborating the confessions made by 
the accused. The jury returned a verdict that accuse Nos. 1 and 8 were alone guilty 
of offences under s. 395 and rr. 35 and 121. The jurors, when asked to give their 
opinion, as assessora on the other charges, gave their opinion that only accused Noe. 
1 and 8 were guilty of offences under s. 332 read with s. 34 of the Indian Penal Code. 


The Judge accepted the verdict of the jury qp regards accused Noa. 1 and 8 and sen-. 


tenced each of the accused to rigorous’ imprisonment for five years, and be accepted 
their opinion as assessors and sentenced the accused to rigorous imprisonment for three 
years, Both the sentences were ordered to run concurrently. As regards accused Noe. 
4-7, 9 and 12 the Judge differed from the opinion of assessors and sentenced each of 
the accused to undergo rigorous imprisonment for two years. 

The convicted accused appealed to the High Court. 

R. A. Jahagirdar, for the accused. 7 
S. G. Patwardhan, Asistant Government Pleader, for the Crown. 

Divatta J. [After setting out the facts of the case His Lordship proceeded as 
follows :] , 

The main point urged by Mr. Jahagirdar on behalf of the appellants is that the 
learned Judge below seriously misdirected the jury in asking them to accept the part 
of the confeseions of the accused consisting of statements about their having com- 
mitted several acts of sabotage along with other persons who are not accused in this 
case, and to accept the Police Sub-Inspector’s evidence who produced a register of 
crimes in which some of the acts admitted by the accused in their confessions had 
been noted. Mr. Jahagirdar has contended that this evidence is inadmissible in law 
and the misdirection consisted in asking the jury to rely tpon this part of the evidence 
by way of corroboration of the retracted confession of the particular offence with 
which they *were charged in the present case. To give one instance of what the 
accused stated in their confessions, acciised No. 1 began by saying that be and one 
Kotwal, who is now alleged ta have been ahot by thé police after this offence was 
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committed, became acquainted with each other, and thereafter they, along with 
other persons, thought of committing acts of sabotage by stopping railway trains, 
cutting railway lines, pulling out rails and cutting electric fosts. Then he refers to 
the meetings of different persons from time to time at diffegent places for the purpose 
of committing those acta. The persons who are alleged to have met together on differ- 
ent occasions are some of the accused iff the present case, and several others who ave 
na connection with the present offengs After stating the various acts of sabotage 
committed by them at different places, accused No, 1 narrated the circumstances in 
which the present crime was committed by them on Depember 4, 1942. The confes- 
sions of the other accused are also to the same effect. They mention different acts 
done by different persons from time to time. Thus it appears from the confessions 
that different persons asgembled at different times for the purpose of committing acts 
of sabotage at different places, and it is not the prosecution case that all these acts and 
the present offence were parts of a iracy to which the accused were parties, -It 
is therefore contended on behalf of accused that there being no charge of 
conspiracy mith common intention to do the previous acts referred to in the confes- 
sions, the alleged admission of those acts in the confeasiona ought to have been ruled 
out by the learned Judge, and only that much of the confesaion ought to have been 
exhibited as related to the particular offences with which the accused were charged. 
In our opinion, this contention is well founded and the alleged admissions of the 
accused about the previous acts in their confessions are inadmissible in evidence with 
the result that the case for accused Nos. 1 and 8 who have been held guilty by the 
jury has been seriously prejudiced by the learned Judge's reference to them in his 
charge. These staternents do not amount to confessions so far as this trial is cop- 
cerned. The word “confession” has not been defined in the Indian Evidence Act, 
but in a recent decision of the Privy Council it Narayana Swami v. Emperor, their 
Lordships have described what a confession really is. They say (head-note) : 

“A confeasion must either admit in terms the offence ; or at any rate aubetantially all the 
facts which constitute the offence. An admission of a gravely incriminating fact is not of 
' iteelf a confession, eg., an admision that the aecused is the owner of and was in recent 
possession of the knife or revolver which caused a death with no explanation of any other 
man’d possession. A confession, under the Indian Evidence Act, does not mean a statement 
by an accused ‘ suggesting the inference that he committed’ the crime.” 

It is clear from thia description of what a confession is, that it must relate to the 
particular crime with which the accused ia charged, and that any admission which is not 
connected with any of the dngredients of the offence charged would not amount to a 
confession. It mušt, therefore, “follow that there being no charge of conspiracy in the 
present case, the alleged admissions of previoys acts done by each confessing accused, 
even assuming that they suggest the inference that he committed the present offence 
do not amount to confessions. 

It is true that a statement made by the accused may be admissible in evidence as 
an admission even though it does not amount to a confession, and the next point is 
whether theealleged statemenjs amount to admissions.“ An admission, under & 17 
of the Indian Evidence Act, is a statement, oral or documentary, which suggests any 
inference as to any fact in issue or relevant fact, and which is made by'any of the 
persons, and under the circumstances, mentioned in the succeeding sections, In absence 
of a charge for conspiracy these statements are not facts in issue in the present case, 
because the accused are charged with the commission of this particular crime only and 
nothing else. The statements, therefore, can amount to Admissions only if they sug- 
gest any inference as to any relevant fact. Now, the term “ relevant ” has been defiped 
in s. 3 as follows :— r 
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“One fact is said to be relevant to another when the one is connected with the other in 
any of the waya referred to in the provisions of this Act relating to the relevancy of facts.” 

The statements about the previous acts would, therefore, be relevant if they are con- 
nected with the crime, wh which the accused are charged, under any of the appro- 
priate sections of the Ingian Evidence Act. The only sections which may have refer- 
encé to such sort of connection are æ. 9, 11, f4 and 15. Under a. 9: 

“ Facta necessary to explain or introduce a fact jin issue or relevant fact, or which support 
or rebut an inference suggested by a fact in issue or relevant fact, or which establish the 
identity of any thing or person whose identity is relevant, or ftx the time or place at which 
any fact in issue or relevant fact happened, or which show the relation of parties by whom 
any such fact was transacted, are relevant in so far as they are necessary for that purpose.” 
It cannot be said that the previous acts of sabotage which some of the accused com- 
mitted along with other persons come within this section in the absence of a charge 
for conspiring to do all these acts anti the present offence aa part of one design. Section ° 
9 has therefore no application. Under s. 14 facts, which are not otherwise relevant, 
would be relevant— 

“(1) if they are inconsistent with any fact in,issue or relevant fact ; 

(2) if by themselves or in connection with other facta they make the existence or non- 

existence of any fact in issue or relevant fact highly probable or improbable.” 
This section has been construed by our Court in Reg. v. Parbkudas. West J. observ- 
ed in his judgment that s. 11 of the Indian Evidence Act was, no doubt, expressed in 
terms so extensive that any fact which can, by a chain of ratiocination, be brought 
into connection with another, so as to have a bearing upon a point in issue, may pos- 
sibly be held ta be relevant within its meaning. But in his opinion the Legislature 
kad not intended that the section should be applied in a very extensive manner’ as 
was clear from the illustrations to that section, and that the law meant to be laid 
down, was not meant to go beyond the English law of evidence. The learned Judge 
teferred to various English cases on the point, one of which was the case of The King 
v. Ellis,s where it was laid down (p. 147): . 

“Generally speaking, it ia not competent to a prosecutor to prove a man guilty of one 
fekmy by proving him guilty of anothêr unconnected felony; but where several felonies 
are connected together, and form part of one entire transaction, then the one is evidence to 
show the character of the other.” 

After referring to various other decisions it was held that s. 11 rendered inadmis- 
sible the evidence of one crime (not reduced to legal certainty by a conviction) to prove 
the existence of another unconnected crime, even though it be cognate. In our 
opinion, these observations can be well applied to the facts of the present case, because 
the alleged acts of sabotage and dacoity committed by some of the present accused 
along with others at different places are not parts of one transaction according to the 
charge laid against the accused. 

Neither s. 14 nor s. 15 would also apply to the alleged admissions. Under s. 14 
facts showing the existence of any state of mind, such, as intention, knowledge, etc., 
are relevant, when the existence of any such state of mind or body or bodily feeling 
is in issue or relevant. This section would not apply te the present caseebecause what 
is relevant here is whether any of the accused committed the dacoity with which they 
were charged and not whether they committed the offence with any particular 
intention or state of mind. Illustration “O” jp this section says that where A ia 
tried for the murder of B by intentionally shooting him dead, although the fact that 
A on other occasions shot at B was relevant as showing his intention to shoot B, the 
fact that A was in the habit of shooting at people with intent to murder them was 
irgelevant. Section 15 also would not apply because it deals with the question whether 
an act was accidental or intentional, or donqwith a particular knowledge or intention, 
1 (1874) 11 B. H C. R. 990. 2 (1820) 6 Be& C. 145. 
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and it is in that case alone that the fact that such ect formed part of a series of similar 
occurrences, in each of which the person doing the act was concerned, is relevant. 
There is no question here as to whether the offences with which the accused are charged 
were accidental or intentional or whether they were done wh a particular knowledge 
or intention. The only question is whether the ‘accused committed the offence of da- 
coity at all In our opinion, therefore, $n the relevant sections of the Indian Evidénce 
Act the statements about previous acts would not ameunt to admissions in law. But 
there are some authorities also which support this view. 

The leading authority is the full bench decision of the Calcutta -High Court in 
Emperor v, Panchu Das. In that case the question was whether the previous acts 
which were alleged to have been committed by the accused consisting of paying visits 
to the houses of three prostitutes followed by theft of their ornaments would be admis- 
sible in a case where the accused was charged with the murder and theft of ornaments 
of another prostitute. It was held that the evidence that the accused had similarly 
introduced himself as a wealthy persoa on previous occasions to three other prostitutes, 
that he introduced one person as his durwan, that both visited the women and suddenly 
disappeared and that their disappearanc® was followed by discovery, by the women, 
in each case, of the loss of their money or ornaments, was not admissible under & 9, 
14 or 15 of the Indian Evidence Act in the sybeequent case where he was charged with 
the offence of murder, robbery, theft, etc. relating to a different woman. As observed 
by Mookerjee J. (p. 692): 

the gist of the section 15 is that, unless there is a sufficient and reasonable connection 
between the fact to be proved and the evidentiary fact, that is, unless there is in substance 
some common link, they cannot form a series . each of the subsequent occurrences lof 
which evidence was given] bad its own special fenture» so that they could not properly be 
deemed similar occurrences,” . 
It was held alao tbat s. 14 was not applicable as the evidence of the alleged similar 
occurrences did not show the state of the mind of the accused towards the murdered 
woman. In coming to that conclusion the learned Judges relied upon the decision of 
our High Court in Reg. v. Parbhudas, whieh I have referred to above, as well as various 
cases under the Indian as well as the English law. One of the cases relied upon was 
the decision in Empress v. M. J. Vypoory Moodeliar,t where Sir Richard Garth 
C. J. pointed out that s. 14 applied to that class of cases where a particular aci was 
more or less criminal or culpable according to the state of mind or feeling of the per- 
gon who did it, and that the Court must be very careful not to extend the operation of 
the section to other cases, where the question of, guilt or innocence depended upon 
actual facts and not upon the state of a man’s mind or feeling. It was further observed 
that (p. 660): 

“We have no right to prove thet & man committed theft or any other crime on one occa- 
son, by ehewing that he committed similar crimes on other occasions.” 

In the present case also there is no question about the state of the accused's mind at ` 
the time when they committed the alleged offence, but the only question is whether 
they committed the offence with which they were chargé. Evidence of a collateral 
offence cannot be received as substantive evidence of the offence on trial, though under 
s. 14 evidence may be given ‘of intention and like matters where the factum of 
such intention or' like matters was relevant. The Lahore High Court hag also held 
in Pritchard v. Emperor, following the full bench decision of the Calcutta High Court, 
that neither under s. 14 nor 8.° 15 can the evidence of facts similar to but not part of 
the same transaction as the main fact be received for the purpose of proving the occur- 
rence of the main fact, which must be established by evidence directly begring on jt 
1 (1920) I. L. R. 47 Cal. 67) FB ® 3 [1928] A. I. R. Lah. 382. 
2 (1881) LL. R 6 Cal 655. 
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It is further held that e. 14 is wholly inapplicable to a case where the state of mind or 
feeling of the accused is not a fact in issue or a relevant fact, and the guilt or innocence 
depends on proof of actual facts. The English law as laid down in the leading case 
of Makin v. Altorney-Gerleral for New South Wales: is also the same. It is held in 
that case that evidence tending,to show that the accused has been guilty of criminal 
acis other than those covered by the indictmenf is not admissible unless upon the issue 
whether the acts charged against the accused were designed or accidental, or unless to 
1ebut a defence otherwise open ta him. In the present case, as I said before, there is 
no question of design or accident, because it is not the prosecution case that these twelve 
accused had any design in committing a particular kind of offences along with others. 

It was urged on behalf of the prosecution that the evidence of previous acts is ad- 
missible in the present case tọ prove the common intention of the accused, and that 
ss. 14 and 15 as well as the authorities referred to Above render the evidence of inten- 
tion admissible with regard to similar offencez But the charge against the accused has 
no reference to their intention to-commit a series of crimes in furtherance of a common 
“object. The charge only mentions a &omman intention of these particular accused to 
cut pylon No. 330, and that the offence of dacoity was committed in furtherance of 
that common intention. It is therefore clear that these twelve accused are charged 
with the common intention of committing this particular crime only and the charge 
has, therefore, no reference to any offence which might have been committed by some 
of the present accused along with other persGns. In our opinion, therefore, evidence 
of the alleged previous acts amounting to offences committed by some of the accused 
along with others is not admissible in the present case which refers to the commission 
of a particular crime alone. The reference to the alleged previous acts is in the confes- 
siona of the various accused, and that evidence is. really prosecution evidence as the 
prosecution seeks to rely on the alleged admissions. ‘The principles laid down in the 
cases which I have referred to above would, therefore, apply to these statements in the 
accused's confessions. . 

There is no doubt, in our opinion, that the reference made by the learned Judge in 
his charge to the jury to these previdis acts has seriously prejudiced the accused’s 
case and amounts to a misdirection. This misdirection is by iteelf sufficient to set 
aside the convictions of accused Nos. 1 and 8 which are based on the verdict of the 
jury. The learned Judge has also referred in his charge to an alleged act of sabotage 
done by one of the accused along with other persons on December 21, 1942, ie. after 
the commission of the present crime, and the prosecution has examined two witnesses, 
exhibits 30 and 37, to establish that subsequent act. ‘These witnesses have been relied 
upon by the prosecution to corroborate the confessions of accused Nos. 4, 6, 7 and 9 
with regard to the subsequent incident for the purposa of proving the offence with which 
they are charged. The same principle which would apply to the evidence of unconnected 
-previous incidents would also apply to an unconnected subsequent incident, and that ib 
also what is held in Dargaki v. Emperors In our opinion that evidence also should 
be regarded ag inadmissible and the reference to that evidence in his charge amounts to 
a misdirection. These misdirections are sufficient to°set aside the cnvictions of 
accused Nos. 1 and 8 and direct their retrial. As regards the other accused, as I observ- 
ed above, the learned Judge disagreed with the jury but be was not inclined to make 
a reference to this Court as he thought that he could punish them for the offence under 
a 332 read with s. 34 after disagreeing with the jurorg as assessors. He convicted 
most of them relying, alongewith other evidence, on the alleged admissions of previous 
acte. Their convictions must also be set aside. Mr. Jahagirdar urged that in the 
cad of some of these ascused there is no reliable evidence,at all if the alleged atmis- 
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sions are excluded and that they should be acquitted here and the case of the remaining 
accused only may be sent back for retrial. We tave a Mt Jahagurdar 
on that point. 

[After dealing with this aspect of the case His Lordablp tooctuded « ] 

The result, therefore, is that the cogyictions as well,as the sentences against accused 
Nos. 4, 6, 7 and 9 are set aside and they are acquitted of the offence of which they 
have been convicted and it is direafed that they*should be discharged. Accused 
Nos. 1, 5, 8 and 12 should be retried for the offences with which they were charged 
in the lower Court or for such offences with which they» may be charged if it is found 


necessary to alter the charge. 


CRIMINAL ORIGINAL. 





Befora Mre Justice Divatia. 
EMPEROR v. ABDUL WAHAB KAMRUDDIN.* 


Criminal Procedure Code (Act V of 1898), Secs. 403, 236, 237—-Indian Penal Code (Act 
XLV of 1860), Secs. 300, 299, 328—Trial for offence of murder—Summeng up by Judge 
for offences of murder, culpable homicide not amounting to murder, grievous hert—Verdict 
of not guilty on charge of murder but divided verdict on otker counts—Retrial of accused 
on other cownts not vdlid—Discharge of accused—Decision—Court of co-ordinate juris- 
diction—Binding effect oj. 

The accused was tried by a Judge and a jury on a charge of murder only. In his 
charge to the jury the Judge directed the jury to return either a verdict on the charge 

° of murder or even on the lesser offence of culpable homicide not amounting to murfler 

or grievous hurt. The jury brpught in an unanimous verdict of not guilty on the charge 
of murder or of the offence of culpable homicide not amounting to murder; but gave a 
verdict of not guilty by am to three for the offence of grievous hurt, with which the 
Judge did not agree :— 

Held, that the accused was entitled to acquittal on the charge of murder, and that the 
order of acquittal should be deemed tosinclude acquittal for the offence of grievous hurt 
in spite of the Judge's disagreement with the verdict of not guilty for that offence. 

Emperor v. Abla Isak followed, though considered not correctly decided. 

`A Judge of the High Court. sitting singly is bound to follow the decision of another 
Judge of the High Court so sitting, as a Court of co-ordinate jurisdiction. 

Tyabji Dayabhai & Co. v. Jetha Devji & Co? Hafizaboo vy. Mahomed Cassum* and 
Punomchand Velraj v. Bombay Cloth Market Company, Limited, followed. 

Virjiban Dass Moolji v. Biseswar Lal Hargovind® and Seshomma v. Narasimharace, 
referred to, 

THe accused waa tried before the High Court Criminal Sessions by Divatia J. 
and a jury on a charge of murder of one Balwantsing on January 30, 1944. The 
trial Judge in his summing up directed the jury that if they were of opinion that the 
accused had inflicted injuries on the deceased, they were competent to return a verdict 
on the charge of murder or of the lesser offence of culpable homicide not amounting 
to murder ðr even grievous hurt. The jury returned an unanimous verdict of not 
` guilty on the charge of murder and for the offence of culpable homicide not amounting 
to murder ; but they brought in a divided (six against three)’ verdict of not guilty on 
the count of grievous hurt. The learned Judge disagreed with the majority verdict. 
A question then atose whether the majority verdict was binding on the trial Judge. 


* Decided, Au ey 1944. Case No. 7, 3 eee A E 
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N. P. Engineer, with V. G. Mokile, for the Crown. 
S. Baptista, for the defence. 


Drvatia J. The’ in this case was put up for his trial under a 302 of the 
Indian Penal Code, 1860, for the offence of murder by intentionally causing the death 
of one Balwantsing. Or? accovnt of the natwre of the medical evidence as to the 
injuries on the deceased, I directed the jury that if they were of the opinion that the 
accused inflicted the injuries, it Would be operi*to them to retum a verdict of murder 
or of the lesser offences of culpablé homicide not amounting to murder or even gmevous 
hurt with or without a dangerous weapon. In fact, I directed them that the injuries 
would not, on the medical evidence, be regarded as sufficient in the ordinary course of 
nature to cause death as the prosecution counsel also conceded, but may be regarded 
such as to reduce the offence to culpable homicide not amounting to murder or grievous 
burt, and in that case I specifically abked the jury to return a verdict on any of these 
two lesser offences, The jury brought in urfanimous verdicts of not guilty as to the 
offenges of murder and culpable homjecide not amounting to murder and a divided 
verdict of not guilty by six against three as to the offence of grievous hurt. I dis- 
agreed with that majority verdict of not guilty and was of the opinion that the jury ' 
should be discharged under s. 305 (3) of the Criminal -Procedure Code, 1898, and 
that under s. 308 the accused should be tried by another jury for the offence of 
grievous hurt. It is, however, contended on behalf of the accused that J have no 
power to direct the trial for that offence before ‘another jury as the accused has to be 
acquitted on the unanimous verdict of the jury on the only offence with which he was 
charged, viz. murder, and that acquittal bars another trial for any other offence on 
the same facts under s. 403(7) of the Criminal Procedure Code. Mr. Baptista for 
the accused relies for that argument bn a decisiorf ef Mirza J. in Emperor v. Abla 
Isak That decision, being on aimilar facts, no doubt supports his contention. The 
two accused there were charged, along with the offences of robbery with burt and 
abetment thereof, with the offencea of murder and abetment of murder respectively. 
Kemp J., who originally tried the accysed, kad charged the jury to return a verdict 
of culpable homicide not amounting to murder and abetment thereof if they were 
satisfied that the evidence established those lesser offences. The jury returned unani- 
mous verdicts of not guilty of murder in favour of accused No. 1 and of abetment 
thereof in favour of accused No. 2, but were divided by five against four in respect 
of the lesser offences of culpable homicide not amounting to murder and abetment 
thereof as well as the other offences of robbery with hurt and abetment thereof. The 
learned Judge acquitted the accused of the offences of murder and abetment thereof, 
but discharged the jury as to the other offences for which they had returned a divided 
verdict. 

The case then came for trial before Mirza J. and another jury, where the accused 
were charged with the offences of culpable homicide not amounting to murder and 
abetment thereof respectively as also with the other separate offences. A preliminary 
objection was taken for thé accused that the trial for the offences,of culpable 
homicide not amounting to murder and abetment thereof was not competent under 
8. 403(1) of the Criminal Procedure Code in view of the acquittal for the offences of 
murder and abetment thereof. Mirza J. upheld that objection on the ground that 
there being no specific charges of the lewer offence§, the jury were not bound to return 
a verdict in respect of them unless they were of opinion that they were guilty of those 
offences, and that therefore the accused cannot be tried for those offences by virtue of 
the bar created under. s. 403. With gréat respect to the learned. Judge, I fail to see 
how that result follow? The underlying agsumptions are, firstly, that the jury is 


1 (1981) L L. R. 55 Bom. 620, s.c. 33 Bom. LeR. 349, 
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bound to return a verdict for the lesser offence only if that offence is specifically 
charged, and, secondly, that such a charge might have been made under s. 236. In 
my opinion, these assumptions are unwarranted and against the provisions of s. 238 
and 299 of the Criminal Procedure Code, neither of whieh has been considered by 
the learned Judge. Under s 238(2), when a person, is charged with an offence and 
facts are proved which reduce it to a Minor offence, he may be. convicted of the minor 
offence although he is not charged with it. It has been held that a charge of murder 
includes the mmpr charges under s. 304 or under g 324 or 326 of the Indian Penal 
Code (Queen-Empress v. Devji Goumdji! and Janak «Singh v. Emperor?), Then 
8. 299 of the Criminal Procedure Code provides that it is the duty of the jury, among 
other things, to decide which view of the facts is true and then to return the verdict 
which under such view ought, according to the direction of the Judge, to be returned. 
Where, therefore, the Judge asks the jury, in a charge of murder, to return a verdict, 
if they think fit, of a lesser offence with,which the accused is not specifically charged 
but which is really included in the charge, the jury is, in my opinion, bound to retum 
a verdict about a lesser offence if they think that it is not a case of murder. Such a 
direction by the Judge to the jury is mbt merely permissible but is obligatory under 
illus. (a) to 8. 299 if the evidence discloses facts which may reduce the gravity of the 
charged offence. The charge is framed before the evidence is led, and even during 
the course of the evidence, if the facts proved disclose a minor offence, the charge 
need not be altered or added. Section 238(2) is expressly enacted to do away with 
the necessity of including in the charge all mimor offences which the evidence may 
ultimately establish, and when the Judge gives direction to the jury to consider whether 
a minor offence is established, they are bound, as stated in the said -illustration, to 
return the verdict according to the, direction whether they do or do not agree with it. 
Moreover, s. 403(1) does not apply to a chargé but to an offence. What it says is 
that a person convicted or acquitted of an offence shall not be tried again for the same 
offence or any other offence on the same facts for which a different charge might have 
been made. If, therefore, the accused is acquitted of the offence of murder, 'be cannot 
be tried again for the same offence, utso loag as he is not acquitted by the Judge 
of the offence of culpable homicide not amounting to murder or grievous hurt on the 
same charge, there is nothing to prevent him from being tried before another jury for 
any of those minor offences if that is permissible by virtue of the provisions of ss. 305 
and 308. That brings me to another reason why s. 403 does not apply tò cases govern- 
ed by the latter two sections. When the Judge disagrees with a divided verdict and 
discharges the jury with the result that the accused is tried by another jury, he is 
not tried again within the meaning of that expression in e. 403, but he is tried in the 
course of the same trial before anpther jury. "The accused has to be in custody or on 
bail till his case is heard by another jury and that means that his trial has not ended. 
Section 403(7), on the other hand, would apply to “a person who has once been tried 
by a Court of competent jurisdiction for an offence and convicted or accuitted of 
such offence.” That means that the former trial is complete. In cases falling under 
ss. 305 and 308, the accused 3 neither convicted nor acquitted of the offence when the 
jury is discharged, For all these reasons, I am of the opinion that a. 403 does not 
apply to cases falling under thoee two'sections. That is also the view taken by 
Stephen J. in Emperor v. Nirmal Kenta Roy,* where he says that when an accused is 
tried before a different jury under s. 308, he is not being “tried again” within the 
meaning of s. 403, but the Cofirt continues the trial before another jury. Incidentally I 
may mention here that there is an obiter dictug in that case which at first eight might 
ee ee ee 
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as 304, ie. murder and culpable’ homicide not amounting to murder, for causing the 
death of the same person and the jury returned a unanimous verdict of acquittal under 
3, 302 and a divided verdict of five to four under s. 304. It was held that there was 
no bar under s. 403 for thè retrial of the accused for the offence under s 304 because 
that offence was included“in the charge and s. 403 would not apply where a different 
charge was made at the trial and the jury disagreed with it. In giving his reasons 
the learned Judge incidentally observed (p. 1083): 
“Tf he had been charged with mearder alone, no doubt a verdict of ‘not guilty’ would 
protect him from another trial fer culpable homicide ; and should he be acquitted of culpable 
homicide he will be protected from trial for any offence involving hurt: but where a charge 
is made, the œm falls outside the provisions of the law dealing with cases where it might 
have been made.” 
This observation would be correct if jt is meant to apply to a case where in absence 
of a direction by the Judge to give a verdict, for a minor offence if they thought fit, 
the jury simply gave a verdict of ‘not guilty’ of murder. In that case, the accused 
cannot be tried again for a lesser offense after the trial for murder was complete, But 
it cannot apply where a divided verdict has been given on the minor offence and the 
Judge disagrees with it. In such a case, according to the learned Judge’s own reason- 
ing in another part of his judgment, the trial is not complete and s8. 403 (1) would 
not apply. 

I may observe here that the décision in Emperor v. Abla Isak has been recently 
followed by a single Judge of the Madras High Court in In re Arumughom2 But 
the learned Judge there did not mean to lay down any principle but expresely confined 
his decision to the particular facts of that case, which according to him brought the 
case under 8. 236 and not s. 238 of the Criminal Procedure Code. In my opinion 
even the facts of that case brought it under s. 238 hnd not s. 236, but even apart 
from that, he has not discussed the legal position as to the relation between ss. 305 
and 308 on the one hand and s. 403 on the other., I do not regard that decision as 
an authority on any point. 

If the decision in Emperor v. Abla &sak if correct, ip must, I think, come to this 
that where after the unanimous verdict of ‘not guilty’ of murder, the jury returns 
a majority verdict for a lesser offence, on the direction of the Judge, there is no ques- 
tion of hia agreement or disagreement with that verdict because in any case it must 
prevail. Even if he disagrees with it, the case cannot go before another jury. Then 
again, in such a case, if the majority verdict for the lesser offence is ‘ guilty’ and if 
the Judge agrees with it, that must be carried out even though the accused was not 
specifically charged with the lesser offence, but if the majority verdict is ‘not guilty’ 
and the Judge disagrees with it, nothing-further can be done because the accused was 
not specifically charged with the lesser offence. I do not think the Legislature con- 
templated such an absurd result. 

For the reasons stated above, the decision of Mirza J. in Emperor v. Abla Isak is, 
in my judgment, noti correct, but Mr. Baptista has contended that I am bound by 
that decision as it is of a Judge with co-ordinate jurisdiction. He relies on the obser- 
vations of Sir Amberson Marten C. J. in Tyabji Dayabhai & Co. v. Jatha Devji & 
Co. that the proper course for a single Judge is to follow the decision of another 
single Judge of the same High Court without expressing, if be liked, any. opinion of 
his own and leaving it to the parties to appeal if they thought that that decision was 
wrong. That statement is fo a certain extent supportetl by the observation of Sir 
Lawrence Jenkins C. J. in Hafizaboo v. Mahomed Cassum.* In a recent decision in 
Pungmchand Velraj v. Bombay Cloth Market Company, Limited, 4 Sir John Beaumont 
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C. J. has observed that a Judge ought generally to follow a decision of a Court of co- 
ordinate jurisdiction as to the construction of an Act of the Legislature but Judges 
are not entitled to legislate or to bind their successors to a construction of an Act 
which the language plainly does not justify. On the other hand, the Calcutta and 
Madras High Courts have held that aysingle Judge of a H&h Court is not bound on 
a question of law by the decision of another single Judge of that Court : see Virjiban 
Dass Moolji v. Biseswar Lal Hargosind: and Seskamma v. Narasimharao2 The 
English law as summarised in Halsbury’s Laws of England ( Hailsham Edition, Vol. 
XIX, p. 256) is that ordinarily a single Judge should “follow the decision of another 
aingle Judge of the same High Court leaving it to the Court of Appeal to say whether 
or not that decision is wrong. I think, therefore, that I ought to follow the procedure 
which has been approved of by our Court and which -is also in accordance with the 

* English practice. Moreover, s. 411A, which is recently added in the Criminal Procedure 
Code, by Act XXVI of 1943, now provwdes for an appeal by the Provincial Govern- 
ment against an order of acquittal passed by the High Court in its original criminal 
jurisdiction. 

‘As a result, on the unanimous verdict of the jury, the accused is entitled to be 
acquitted of the offence of murder with which he was charged and that order of 
acquittal must be deemed to include his ecquittal for the offence of grievous hurt, 
in spite of my disagreement with the majority verdict of ‘not guilty’ for that offence. 
I accordingly direct that the accused be acquitted and discharged, leaving it tô the 
Provincial Government, if so advised, to prefer an appeal against this order. 


a í APPEAL FROM ORIGINAL CIVIL. ` 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Kania. 
STATE OF GONDAL v. GOVINDRAM SEKSARIA." 


Civil Procedure Code (Act V of 1908), Sec. 86—Crown Representative —Certificate—Swit 
against Ruling Prince—Contract—Completed contract—Covenants for title—Non- 
poyment of Municipal taxes by vendor—Payment of taxes by intending purchaser— 
Transfer of Property Act (IV of 1882), Sec. 66(1) (g)—Imdian Contract Act (IX of 
1872), Sec. 69-—City of Bombay Municipal Act (Bom. IV of 1888), Sec. 212. 

Section 86 of the Civil Procedure Code, 1908, nowhere provides that the consent mem- 
tioned therein is to be given to a particular plaintiff. ° What s 86(2); provides is that 
consent is to be given tọ a “ specified suit.” 

Defendant No, 1 was the sole bolder of defentures issued by two mill companies ; 
and defendants Nos. 2 and 3 were trustees under the deed of debenture. Under a 
power reserved to them, on the companiea making default in payment of the amount of 
debentures when the same became due, defendants Nos. 2 and 3 went into possession of 
the mortgaged properties belonging to the mill companies, Plaintiff No. 1 purchased 
the properties from defendant No. 1, paid him the purchase money on September 7, 
1937, and obtained possession of the properties from defendants Nos. 2 and 3 on Septem- 
ber 9, 1937. On October 7, 1937, the Collector’ of Tafes of the Bombay Municipality 
demanded payment from plaintiff No. 1 of Rs. 1,24,092, being arrears of municipal taxes 
due from April 1, 1933. On November 29, 1937, plaintiff No. 1 agreed to sell to plaintiff 
No. 2 (a company floated for the purpose of taking over the properties from plaintiff 
No. 1) the properties as from September 7, 1987. On February 23, 1939, plaintiff No. 2 
settled the claim of taxes at Rs. 78,466-12-0 and paid the amount to tha Municipality. 
On March 25, 1939, defenflants Nos. 2 and 3 conveyed the properties direct to plaintif 
No. 2, plaintiff No, 1 joining as a consenting party. The conveyance contained a 
fovenant which ran: eae nevertheless "to the payment hereout of gill rents faxes 
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bay and the Municipality in respect thereof” and alao another covenant “that they 
the trustees ... have not at any time done .... any act... whereby the said land 
hereditaments and premises .... are in anywise encumbered.” Piaintiffa then sued to 
‘recover from the defepdante Ra 775226-0 (being the proportionate part of the muni- 
*cipal taxes payable on the properties anterler tq Septembér 9, 1937) :— 

Held, (1) that defendant No. 1 entered into the contract of sale with plaintiff No. 1 
on his own behalf, and not dk agents for the trustees (defendants Nos. 2 and 3), even 
though he had stipulated to procure their concurrence a conveying parties : 

Brickles v. Snel and*Hailes and Hutchinson's Contract, In ret, followed ; 

(2) that as the contract was no longer executory but completed by conveyance, in 
absence of fraud or misrepresentation, the purchasers had no other righta than to rely 
on their covenants for title ; 

(3) that plaintiff No. 1, with whom defendant No. 1 contracted, was not entitled 
to recover, inasmuch as he had not paid anything in respect of the arrears of taxes 
nor had he suffered any damage in respec of it; 

(4) that so far as plaintiff No. | 2 was concerned, there was a contract to the con- 
trary, within the meaning of s. 59"of the Transfer of Property Act, 1882, to be found 
in-the conveyance itself, since the properties were transferred to plaintiff No. 2 subject 
to the payment thereout of all rents, taxes, rates, dues and duties now or hereafter to 
become payable to the Government of Rombay and the Municipality in respect thereof ; 

(5) that neither was plaintiff No. 2 entitled to recover the amount, under s. 69 
e of the Indian Contract Act, 1872, since on the date of payment, viz. February 23, 
1939, it had no equitable or other right in the property and was not therefore interested 
in making the payment ; 

(6) that the righte of plaintiff No. 2 at their highest were an action for damages 
against plaintiff No. 1 or for rescission of the contract dated November 29, 1937, artd a 
daim for the payment of the purohase price; «+ , 

(7) that defendants Nos. 2 and 3 were not liable under the covenant against en- 
cumbrance, because prior to the date when the conveyance was executed plaintiff No. 2 
had voluntarily paid off the arrears and no arreara,or charge existed on the material date ; 

(8) that therefore the claim failed both against defendant No. 1 as also againat 
defendants Nos. 2 and 3. . ° 
Per. Kania J. Section BO requires fulfilment of ore or other of the three conditions to 
the satisfaction of the Crown Representative. That is not a matter to be established 
in Court. ‘But where, on the face of the certificate it appears that the Crown Represen- 
tative is not satisfied about the existence of one of the conditions, the certificate is not 
binding on the Court. A 


SUTT to recover a sum of 

On October 1, 1925, two textile mili in Bombay ve the Currimbhoy Mills Co., 
Ltd., and the Mahomedbhoy Mills Ço., Ltd., issued debentures of the face value 
of rupees twenty lacs, the whole of which issue was taken up by the State of Gondal 
(defendant No. 1). Of the deed of debenture, defendants Nos. 2 and 3 were 
appointed trustees. The deed provided, among other things :— 

“7. The trustees shall stand possessed of the premises herembefore expressed to be hereby 
granted and assigned respectively (hereinafter called ‘the mortgaged premises’) upon trust 
to permit the company to hold and enjoy the same and eS%ery part thereof dnd to carry on 
therewith the business or any of the business of the company authorised by the memorandum 
of association of the company and to deal with and dispose of the same in the ordinary 
course of the company’s business until the security hereby constituted shall become enforce- 
able as hereinafter provided by cl. 10 hereof and upon trust that the trustees may in their 
discretion without any such request as next hereinaftere mentioned, and shall upon the 
request in writing of the holder or holdera of a majority in value of the debenturea for the 
time being gutstanding or remaining unp@id (but in either case without any further consent 
on the part of the comp&ny) enter upon or tale possession ofethe mortgaged premises’ or any 


1 [1916] 2 A. C. 599. 2 [190] 1 Ch. 233. 
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of them respectively. And may at the like discretion and shall upon the like request sell 
and convert into money the mortgaged premises or any part thereof with fall power to 
ae Sy ot ie ends es ae ee Oe gene . and either by public 
auction or private contract . 

10. The secunty hereby constituted ball become enforoeable jn euch and every of the 
following events :— e . 

(a) I the Company makes defacit in the payment of any principal moneys which ought 
to be paid in accordance with these presenés and the debetitures. . 


The debentures fell due on October 1, 1933. Thé company made default in pay- 
ment, The trustees took possession of the properties and handed them over to W. 
H. Brady & Co. to carry on the management. 


On March 2, 1934, the company was ordered to be wound up compulsorily, but 
, the liquidator did not interfere with the possessiqn of the trustees. 
On July 24, 1987, Govindram Seksaria, (plaintiff No. 1) made an offer to defend- 
ant No. 1 for purchase of the properties, but it was not accepted by the latter on 
August 5, 1938. . 
He made a fresh offer on September {, 1937, and after an exchange of telegrams 
between the parties, defendant No. 1 accepted the offer on September 6, 1937. 
Plaintiff No. 1 paid the purchase money to defendant No. 1 on September 7, and 
was, on September 9, 1937, put in possession of the properties by defendants Nos. 2 
and 3 at the instance of defendant No. 1. 
On September 11, 1937, defendant No. ipie e Cars Bie @ Cane the 
trusteeg’ solicitors, asking them :— 
“The only thing remaining to be done is to execute conveyance which work may please 
be ‘taken in hand as early as posable and completed without delay.” 
On October 7, 1937, the Asseseðr “and Collector of Municipal Taxes of the Bombay 
Municipality called upon plaintit No. 1 to pay municipal taxes upon the property 
which had run into arrears from April 1, 1933, and amounted to Rs. 1,24,092-1-0. 
On November 29, 1937, plaintiff No. 1 contracted to sell the properties to plaintiff 
No. 2, Seara Coton MIUS: Company” Ltd pi conipany stomtned Gp, -Cne purpose 
of taking over the properties. 
On February 23, 1939, plaintif No. 2 settled the claim for municipal taxes at 
Rs. 78,466-12-0 and paid over the amount to the Municipality. Out of this sum, 
Rs. 77,522-6-0 represented the taxes payable on the properties prior to September 9, 
1937. 
On March 25, 1939, the properties were conveyed by a registered deed by defend- 
ants Nos. 2 and 3 directly, plafatiff No. 1 joining the conveyance as “a consenting 
party.” Among the covenants contained in the deed were the following :— 
“Subject nevertheless to the payment thereout of all rents taxes rates dues and dutles 
now or hereafter to become payable to the Government of Bombay and the Municipality 
in respect thereof. And each of the trustees (so far only as relates to her or his own acts 
and deeds) doth hereby for herself himself her or his heirs executors and administrators 
covenant with the purchaser company its successors and asaighs that they the trustees res- 
pectively have not at any time heretofore done executed or knowingly suffered or been 
perty or privy to any act deed or thing whereby they are prevented from granting and con- 
veying the said lands hereditaments and premises unto and to the purchaser company its 
successors and assigns in manner aforqsaid or whereby the said land hereditaments and 
premised or any part thereof are is or can be in anywise encumbered.” 
On September 13, 1939, BiB Ge TN Tes es ea E Be ee 
- from the defendants. 
Defendant No. 1 ponitendad taler alia that be was Dot the vendor Ob the popati 
and that he was not bound to pay any pablic charges or tares accrued due in respect 
- of the properties. e 


1943] STATE OF GONDAL V. GOVINDRAM SEKSARIA (0. C. J.) 825 


Defendants Nos. 2 and 3 denied that they were nominees of defendant No. 1, | 


and contended that defendant No. 1 had no right to enter into any agreement of sale 
of the properties or to sell the same, that they being mortgagees in possession were 
alone entitled to sell the properties, and that it was impliedly agreed that they would 


not be liable to pay ratesgtaxes and outgoings which had become due and had remained — 


unpaid in respect of the properties sold. : 

The suit was heard by Blagden J. who decreed it against defendant No. 1 award- 
ing Rs. 77,522-6-0 with interest gt six per cent. from February 23, 1939, to ‘date, as 
damages for breach of contragt, and costa. 


Both parties appealed separately. 


Sir Jamshedji Kanga, with B. J. Desai and N. H. Bhagwati, fot defendant No. 1. 
M. C. Setalvad, with V. F.-Taraporewalla, for plaintiffs Nos. 1 and 2. 
K. M. Munshi, with M. M. Laud, for defendants Nos. 2 and 3. 


Stone C. J. This is an appeal by defendant No. 1 against the judgment of Mr. 
Justice Blagden dated January 15, 1943, whereby it was ordered that defendant No. 1 
should pay to the plaintiffs upwards of Rs. ¥7,000. There is also a cross-appeal by 
the plaintiffs against defendants Nos. 2 and 3, who are trustees and against whom 
the learned Judge dismissed the action. 

An objection as to the jurisdiction of this High Court to try thie action was taken 
in the Court below, and has beeri raised by Sir Jamshedji Kanga in this Court also. 
It arises in this way. Defengant No. 1 is His Highness the Maharaja of Gondal, and 
under s. 86 of the Civil Procedure Code, 1908, it is not competent to sue the Ruling 
Chief of an Indian State iri this Court, unless the consent of the Crown Representative 
has been first obtained. Sub-section (7) of s. 86 is as follows :— 

“ Any such Prince or Chief, and any ambassador or “ertyoy of a foreign State, may, in the 

case of the Ruling Chief of an Indian State with the consent of the Crown Representative, 
certified by the signature of the Political Secretary, and in any otber case with the consent 
of the Central Government, certified by the signature of a Secretary to that Government, 
but not without such consent, be sued in any gompetent Court.” 
Sub-section (2), provides that such consent may be given in respect to a specified suit 
or to several specified suits, or with respect to all suits of any specified class or clases, 
and may specify, in the case of any suit or class of suits, the Court in which the 
Prince may be sued. 

The certificate of consent obtained in this case is in this form: 

“ CONSENT OF THE CROWN REPRESENTATIVE 
CERTIFICATE. ° 

Tens ia to certify that in accordance with the provisions of a. 86 of the Code of Civil Pro- 
cedure 1908 (Act V of 1908) the Crown Representative consents to a suit being instituted 
in the High Court of Judicature at Bombay, by Mr. Govindram Seksaria and the Director 
and Managing Agent of Seksaria Cotton Mills Limited of Bombay, against Hig Highness the 
Maharaja of Gondal, in respect of the matters specified in the copy of the plaint attached 

i * (SD) C. Larttme 
Political Secretary. 


SIMLA, 

July 28, 1939.” ‘ 

The intended plaint is attached to the certificate, being in the precise form, except for 
the number of the suit, ig which the plaint was ultifnately sworn to. As appears 
from it, there are in fact two plaintiffs, Govindram Seksaria and the Seksaria Cotton 
Mails, Limited, : but itghas been submitted by Sir Jamsheglji Kanga for the Maharaja 
that as the certificate of consent was in fav@ur of a suit by Govindram Seksaria and 
the director and managing agent of the company, no®valid eonsent to the action as 

R. 104, 


ia 
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constituted by the personal plaintiff and the plaintiff company has been given, and 
accordingly this Court has no: jurisdiction. In my judgment, there is no substance 
in this contention. In the first place, the certificate of consent has. as I have men- 
tioned, a copy of the then intended plaint annexed, in which the parties are correctly 


_ deacribed. Further, when the petition is examined og whiah the consent was given, 


it discloses who the petitioners are and also that it is the petitioners who are to be 
the plaintiffs, namely, Govindram Sekgaria and the Seksaria Cotton Mills, Limited : 
see paragraph 25 of the petition which is as follows, 

“That your petitioners desire to file a suit against inter alia the said Maharaja for re- 

covery of the said amount in the High Court of Judicature at Bombay.” 
From this it is clear that the Crown Representative not only had the precise nature 
of the intended suit before him but also the identity of the intended plaintiffs. Sec- 
tion 86 nowhere provides that the consent is to be given to a particular plaintiff, what 
sub-a. (2) provides is that consent is to Qe given to “a specified suit”. In my judg- 
ment, the learned Judge in the Court below was right in holding that the requisite 
consent under the section had been given. . 

Turning to the main issues between the parties. The dispute arises out of a con- 
tract for sale of two cotton mills together with their plant and machinery, and cou- 
cerns a substantial sum in respect of arrears of municipal taxes due at the date of the 
contract in respect of the property sold. The facts are as follows : Defendants Nos. 2 
and 3 are the trustees of a debenture trust deed dated October 1, 1926, and executed by 
Currimbhoy Mills Co., Ltd. At all material times defendant No. 1, the Maharaja, 
held all the issued debentures amounting in value to a sum of Rs. 20,00,000. The 
company having made default, the trustees on October 1, 1933, took possession of the 
Properties comprised in the security On March 2, 1934, the company was ordered 
to be wound up compulsorily, but z liquidator never attempted to interfere with the 


- possession of the trustees. 


In the events which had happened, the trustees had power to sell, and by cl. 7 of 
the trust deed they had to exercise that power, if requested so to do by a majority of 


` the debenture-holders ; such majority b@ing in fact the Maharaja. This clause is 


important in view of what happened. 

On July 24, 1937, the trustees being still in possession, the solicitors to plaintiff 
No. 1 wrote to the Maharaja a letter which commenced as followe : 

“Our client is informed that you are the mortgagee in possession of the freehold land 
admeasuring about 34,856 eq. yards the. buildings, machinery and plant of the Mulls, known 
as The Currimbhoy Mill and Mahomedbhoy Mill belonging to the Currimbhoy Mills Co., Ltd., 
(in Liqu.) being the holder of all*the first mortgage i wsued by the said company. 

“ Qur client is further informed that as such mortgagee in posession you are willing to 
sell the said land, buildings, machinery and plant.” 

The letter proceeds to offer a price. Sub-paragraph (2) provides : 

“You are to make out a marketable title to the said premises.” 


And sub-paragraph (3) is as follows : 


“ All rents, cates, taxes and owtgoings are to be apportioned between you and our client as 
of the date of completion or posseasion ‘as aforesaid.” 


That letter was replied to on August 5, 1937, by the Dewan, Gondal State, as follows : 

“ At present the State ia desirous to, dispose of the Mills at price of Ra. 12,50,000 net as 
per terms and conditions detailed below. 

“1. The trustees for the sole debenture holder agree to transfer to the purchaser all the 
property and machinery lying in the same condition at preseht and generally described as 
block account of the Company and which is take over by the trustees and given possession 
on thir behalf to Mesars W.eH. Brady & Ltd. s 

CA P a ign heron 
possession of the mills amd he Will be considered owner for all practical purposes and may 
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deal with the property in the best way suited to him. The trustees will endeavour to trans- 
fer the property as early gs possible. r 

“3. The trustees will not pay any brokerage to any party. 

“4 Any legal expenaés in connection with the sale will be required to be boinc 
by the purchaser. 

“This offer should not be considered firm ‘as the market is rapidly rising day by day 
unless it is accepted by the Statg as a result of an offer in writing from you with a cheque 
for 10 per cent. deposit.” 

“Your cheque No. H. T. 340635*dated July 24, 1937, on the Central Bank of India, Ltd, 
for Rs. 1,20,000 is returned herewith.” 


Thereafter upwards of three weeks elapsed, and then plaintiff No. 1 himself in a 
letter addressed to the Maharaja personally and dated September 1, 1937, wrote as 
follows : 

“With reference to our cheque No.“HT 340590 dated 27th ultimo which was handed over 
to Mr. Asar on the same day, we are told $y him that he had made inquiries into the 
matter and that if we accept the price of the above Mills of Ra 12,50,000 and also the 
following four terms given to us by him, the business would be possible. 

“1. The trustees for the sole debenture holder agree to transfer to the purchaser all 
the properties and machinery lying in the same condition at present and generally des- 
cribed as block account of the company which is taken over by the trustees and given 
possession on their behalf to Messrs. W. Brady & Co., Ltd, and which 1s mentioned in 
the printed list of Mesars. W. HL Brady & Co., Ltd, including all machinery in the Mills 
compound. 

a2: The purchaser will be required to pay the full amount of sale on giving delivery of 
possession of the Mills and he will be considered sole owner for all practical purposes and 
“may deal with the property in the best way suited to him. The trustees must endedvour 
ta ones ie rere 1o ie Paice aaen ori Se gangi of Dis niominees as eatly ae Possible 
“3. The trusteea will not pay any brokerage to any party. 

“A, An (egal eipeuess i conne on with (he sie wil be teir to Be bonis iy iio 


“5, We hereby agres to accept the above four conditions and the price of Ra. 12,50,000 


and request Your Highness to accept ow offem till September 8, 1987, andl che, day us: vedas 


your obligation. ” 

It is to be noted that in submitting this offer plaintiff No. 1 recognises that it is 
the trustees who are to make the transfer, and that the requirement as to making 
out a marketable title and also as to the apportionment of rent, rates and taxes is 
omitted as also the stipulation about the price being “net.” The Dewan replied to 
this letter by a telegram dated September 4, 1937, in the following form : 

“Your letter first September very likely State may a&cept your offer. Are you prepared 
to pay full amount of Rs. 12,50,000 on Monday in National Bank of India in His Highness 
account and arrange with bank to send tsa telegram te the effect that cheque is realised and 
money credited to Hia Highness account. If so State may wire Brady Company to put you 
in possession on Monday or Tuesday. Deposit cheque will be returned to you, It is under- 
stood that all your legal expenses as well as oura will be borne by you as per condition four 
accepted by you and State will transfer to you all machinery in printed list of Brady Com- 
pany lying in Mills compound if belonging to some other perty cannot be included in sale.” 
Thereupon plaintiff No. 1 replied by telegram as follows : 

“Thanks for your telegram fourth. Your terms accepted Monday bank holiday. Deposit- 
ing Rupees twelve lace fifty thousand with National Bank crediting His Highness account 
Tuesday positively. It is understood that State will transfer to us all lands buildings machi- 
neries in printed list of Brady Company. Please confirm.’ 


In reply a further telegram from the Dewan dated September 6, 1937, was received : 


e “I accegt your offer. Al lands buildings machinery in Brady's printed lst will be trans- 
ferred. Please pay Rubees twelve lacs fifty thpusand in Hue Highness account with National 
Bank on Tuesaday and send me telegraphic intimation. tional Bank also to please send me 
telegram. When cheque cashed money realised and Rupees twelve lace and fifty thousand’ 


“ 
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credited to His Highness account Brady will be wired to put you in immediate possession om 
«receipt of intimation from you and National Bank,” 

It is conceded by all parties to this action that the letters and telegrams which 1 
have read, or at any rate the letter of September 1 and the Subsequent telegram, con- 
stitute a contract : but three different cogtentions have been advanced as to the nature 
of such contract and the rights and liabilities under it; and although a conveyance 
was eventually executed by the trusteesein favour of plaintiff No. 2, the identity of 
the contracting parties is said to be still material in #he events which have happened, 
and having regard to s. 55 of the Transfer of Property Act, 1882, and s. 69 of the 
Indian Contract Act, 1872, to which I will presently refer. 

The whole of the purchase price being paid, plaintiff No. 1 was let into possession 
on September 9, 1937. Letters then passed between the Maharaja’s representatives 

eand the solicitors to plaintiff No. 1, the purport.of which is that plaintiff No. J1’s 
solicitors were endeavouring to obtain the,title deeds and effect some investigation of 
title, whilst the Maharaja’s representatives took up the attitude that the only thing 
remaining to be done was to execute the conveyance. On October 7, 1937, plaintiff 
No. 1 received from the Collector of Taxe§ a letter which informed him that municipal 
taxes were in arrear since April 1, 1933, that is to say, since six months before the 
trustees took possession, and that the amounted to Rs, 1,24,092. This letter 
sented (hat the property tunes were a free chante oh te groperties unter 6 212 of 
the City of Bombay Municipal Act, 1888. As a result of that startling disclosures a 
triangular correspondence broke out betwe&n the Municipality and the solicitors to 
plaintiff No. 1 and the representatives of the Maharaja : the only noteworthy feature 
of which is, that the Maharaja’s representatives nowhere deny liability to pay the taxes. 

On November 29, 1937, plaintiff No. 1 contracted to sell the properties to the plaint- 
iff company being in fact a comparfy formed for the purpose of taking them over. This. 
agreement, after reciting that the vendor had contracted with the trustees of the de- 
benture-bolders for the purchase of the Mills upon ‘the terms of the correspondence 
annexed thereto and that the vendor had paid the purchase price and entered into 
possession on September 9, 1937, goes on ¢o previde that the vendor should sell and 
the company should purchase “ with effect as on and TO SEP VEDET, 1937, the said 
Mills.” Paragraphs 2 and 3 are as follows :— 

“2. The company shall without investigation or requisition accept such title as the vendor 
may have to the premises hereby agreed to-be sold. 

“3. The purchase shall be completed on such date as may be mutually arranged and there- 


upon possession of the premises shall as far as possible be given to the company and the vendor 
shall at the expense and cost of theecompany take all ach steps as may be requisite or expe- 
dient for giving to the company the full benefit of the agreement.” 


The contract also provided by paragraph 5 that the vendor should obtain a direct 
conveyance of the immovable properties from the trustees in favour of the company 
and should join in such conveyance as the confirming party. It is to be noted that the 
contract is silent as to any arrears of tares, and one of the difficulties in this appeal 
is, that in the Court below n of the parties adduced arfy oral evidence. It is not 
known on what date the plaintiff company took possession, or even if it did so before. 
the execution of the conveyance. Mr. Setalvad applied during the course of his argu- 
ment to adduce such evidence, but this was strenuously objected to by Sir Jamshedji 
Kanga on behalf of the Maharaja, ang we upheld that objection. On the other hand, 
there is no evidence that the pjaintiff company had any notice or knowledge at the 
date of the contract between plaintiff No. 1 and the plaintiff company of the outstand- 
ing liability for taxes and the consequential charge upon the properties. If euch notice 
had be@n proved, certain consequences might have followed. e 

The triangular correspondence menti above continued after the contract between 
* the two plaintiffs had beer entere into ; but it does not appear whether Messrs. Kanga 
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& Co., who seem to have been the solicitors for both the plaintiffs, wrote after Novem- 
ber 29, 1937, on behalf of plaintiff No. 1 or on behalf of the plaintiff company. There 
is no change in the teno? of the letters, and neither the Municipality nor the Maharaja 
appear to have been infommed of the contract of November 29, 1937. 

By May, 1938, the patience, of the Municipality had become exhausted, and they 
were refusing to connect some water supplie to the Mills. Eventually on February 
23, 1939, the plaintiff company paid upwards of Rs. 78,000, being the amount to which 
the Municipality had agreed to uce the outstanding claim for taxes. On March 28, 
1939, a conveyance was executed by the trustees to the plaintiff company, to which 
plaintiff No. 1 was the confirming party. That deed was duly registered on March 28, 
1939. There is no correspondence and no evidence as to what happened in the interval 
between the payment of the taxes and the execution of the conveyance. Nor is there 
any evidence that the plaintiff company has made any claim against plaintiff No. 1 
or that plaintiff No. 1 has suffered any damage. 

I will now revert to the three contentions’ as to the nature of the original contract. 
The first contention is raised by Mr. Setalvad on behalf of the plaintiffs and is that 
the contract is the personal contract of the Maharaja and that he was personally liable 
upon it. The second contention is raised by Sir Jamshedji Kanga on behalf of the 
Maharaja, and is, that it is the contract of the trustees and that the Maharaja was 
only acting as their agent : and the third*contentidn, which is also raised by Sir Jam- 
abedji Kanga, is that the Maharaja contracted to procure a sale and that that sale 
haing been procured, by a conveyance, by the trustees, he is no longer liable. The 
learned Judge in the Court below held in favour of this latter contention ; but he held 
further that the Maharaja had failed to perform this obligation and consequently gave 
judgment against him. It is common ground that the trustees held the legal estate 
and .that under cl. 7 of the trust dead they could be compelled by the Maharaja to 
exercise their power of sale ; but looking at the letter of September 1, 1937, and the 
subsequent telegrams it is significant that the offer is made to the Maharaja: “ We 
request your Highness to accept our offer.” The telegram in reply to this is: ‘ Very 
likely State may accept your offer,” and asks whether payment will be made into the 
Maharaja’s bank account. In answer plaintiff No. 1 replies to the Dewan to the 
Maharaja : “ Your terms accepted,” and the Dewan replies : “I accept your offer.” 

In my judgment, the Maharaja entered into. this contract on his own behalf, and 
not as agent for the trustees. The fact that the concurrence of the trustees to the 
transfer of the property was necessary appears on the face of the contract and, in my 
judgment, the Maharaja could have sued and been sued upon the contract. See 
Brickles v. Snell: and Hailes and Hutchinson's Contract, In re.2 Although the Maha- 
raja, no doubt, was to procure the concurrence of the trustees as conveying parties, 
on the true construction of this contract it is my opinion that the Maharaja was him- 
self contracting to sell. Apart from the sections of the Indian Acts to which I will refer, 
the position would be clear, namely, that as the contract is no longer executory, having 
been completed by conveyance, and no question of fraud or misrepresentation arising, 
the purchasers would have mo other rights than to rely on the covenants for title. 

I will now consider the sections of the Indian Acts’which have been relied upon. 
Section 55 of the Transfer of Property Act, 1882, provides that in the absence of a 
contract to the contrary, the buyer and the seller of immoveable property respectively 
are subject to the liabilities, and have the righty mentioned in the rules next follow- 
ing, or such of them as are applicable to the property sold : 

(1) The seller is bound— 

' (a) Oe a rE a 
tile thereto, which tke buyer could not with. ordinary care discover. : 

Sub-paragrapha (b) and (c) refer to tife a and investigation of title ; ab 

1 [1916] 2 A. C. 599. [1920f 1 Ch’ 233 


« 
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paragraph (d) to the execution of a proper conveyance ; sub-paragraph (e) to the 
taking of due care of the property and documents between the contract of sale and the 
delivery of the property ; sub-paragraph (f) to giving poasessién to the buyer on being 
required by the buyer ; and sub-paragraph (g) is as follows ¢ . 

“To pay all public charges and rent accrued due in respect gf the property up to the 

date of the sale, the interest on all incumbrances on such property due on such date, “and 
except where the property is sold scbject to incumbrances, to discharge all incumbrances on 
the property then existing.” z: , 
Sub-clause (a) has not been pressed, and rightly so, singe the most rudimentary in- 
vestigation would haye discovered the arrears of taxes. So far as sub-cl. (g) is con- 
cerned, the original contract was not “the date of the sale.” “Sale” is defined by 
s. 54 of the Transfer of Property Act as being “a transfer of ownership in exchange 
for a price paid,” and such transer, in the case „of immovable property of the value 
of Rs. 100 and upwards, (which is this qase), can only be made by a registered in- 
strument. It is not suggested thaz the original contract by the letter of September 1, 
1937, and the subsequent telegrams was or is a registered instrument. Plaintiff No. 
1, with whom the Maharaja contracted, *has not paid anything in respect of the ar- 
rears of taxes, nor has he suffered any damage in respect thereof. The plaintiff 
company voluntarily paid off the arrears of taxes before the transfer to it by the 
conveyance of March 25, 1939. So far as the plaintiff company is concerned, there ' 
is, in my opinion, a contract to tke contrary within the meaning of 8. 55 to be foynd 
in the conveyance itself. Since the Mills are transferred to the plaintiff company, 
subject to the payment thereout of all rents, taxes, rates, dues and duties now or here- 
after to become payable to the Government of Bombay and the Municipality in rea 
pect thereof. 2 i l 

The other section is s. 69 of thé Indian Contract Act, 1872, which is as follows : 

“A pereon who is interested in the payment of money which another is bound by law to 

pay, and who therefore pays it, is entjtled to be reimbursed by the other.” 
In order for the plamtiff company to succeed under this section two elements must 
éxist. First, the plaintiff company must on February 23, 1939, have been interested 
in the payment of the money, and, secondly, the person from whom reimbursement 
is sought must have been bound by law to pay it. There is no evidence that the 
plaintiff company was'in possession on February 23, 1939; and the law of India does 
not recognise equitable estates, so that the plaintiff company had on the material date 
ne equitable or other right in the >roperty. 

On and after the date when i paid the arrears’ of taxes, and before the execution 
of the conveyance of March 25, 1939, the plaintiff company could not have maintained 
any action against either the Maharaja or the trustees. The plaintiff-company’s 
rights were against plaintiff No. 1, but at the suit of the plaintiff-company the Court 
could not have decreed specific performance against plaintiff No. 1, because the purchase 
was not to be completed until such date as should be mutually arranged, and' no sug- 
gestion has been made that there was any date before conyeyance when such a mutual 
arrangement Was come to, or that any date was fixed by notice or otherwise. In my 
judgment, the rights of the plaintiff-company at their highest were an action for 
damages against plaintiff No. 1 cr for rescission of the contract of November 29, 
1937 and a claim for the. repayment,of the purchase price. 

In, my judgment, the plaintiff-company has failed to establish that at any date 
before conveyance it was interésted in the payment of the arrears of taxes within the 
meaning of s. 69 of the Indian Ccntract Act. , If that be so, it becomes unnecessary 


j $ consider whether any of the defendanta were in law bound to pay theearrears. eI 


cannot see on what grounds the Maharaj@ could have been made liable to pay ; and 


+ the liability of the trustees to pay depends on various sectlons of the City of Bombay 


t 
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Municipal Act, 1858, in that group of sections commencing with s. 139 ending with 
s 219. The plaintiff-company would have had to establish, in the first instance, 
that under s. 146 the trustees were not only in possession of the premises but that 
the premises were unlet.* Again, there is no evidence aa to this, Whether the Mills 
were being worked, ands if s0,.by whom, or whether they were closed, the only light 
thrown upon the matter is contained in paragraph 12 of the plaint and the denial 
in paragraph 10 of the writtensstatement of the Maharaja in which it is denied that 
his attorneys represented that the Mills had been closed from April 1, 1933. 

Lastly, it is said that under the covenants for title in the conveyance of March 25, 
1939, the trustees are liable. The contention is based upon the following covenant 
in the conveyance : 

“That they the trustees respectively have not at any time heretofore done executed or 

knowingly suffered or been party or prigy to any act deed or thing whereby they are prevented 
from granting and conveying the said land hereditaments and premises unto and to the pur- 
chaser company its successors and asgigna in mAnner aforesaid or whereby the said land here- 
ditaments and premises or any part thergof are is or can be in anywise incumbered.” 
And it is said that as the trustees were in possession for the greater part of the period 
in question, they knowingly suffered the arrears of taxes to accumulate and the con- 
sequential charge under s. 212 of the City of Bombay Municipal Act. In my judg- 
ment, this contention also is unsound, since prior to the date when the conveyance 
wag executed the plaintiff-company had voluntarily paid off the arrears, so that on 
the material date no arrears or charge existed. No claim has been set out in the 
plaint or in the Court below or in this Court that this is a case in which subrpgation 
could arise. 

Accordingly, the appeal of defendgnt No. 1 myst be allowed with costs both here 
and in the Court below. Such costs must include the amount which defendant No. 1 
was ordered to pay in respect of the costs of the trustees. 

The cross-appeal is dismissed, and the plaintjffs must pay to the trustees their 
costs both here and in the Court below. 

KANU J. ‘The relevant facts have feen stated in the judgment of the learned Chief 
Justice. He has also set out in extenso the correspondence which took place between 
plaintiff No. 1, defendant No. 1, the trustees’ solicitors and the other parties’ solicitore. 
With regard to the correspondence it should be noted that Messrs Cragie, Blunt & Caroe 
started the same by saying that they represented the trustees, and plaintiff No. 1 made 
a request to defendant No. 1 to pay the taxes only by his letter of December 8, 1938. 
The first point urged on behalf of the appellant in Appeal No. 16 is that the cer- 
tificate granted by the Crown Representative under 8. 86 of the Civil Procedure Code 
is not in compliance with the section, and no leave,having been properly granted, the 
suit should fail. In the certificate the name of plaintiff No. 1 and the fact that he 
is the director and managing agent of the second plaintiff company are mentioned. The 
argument is that leave to sue is not granted to plaintiff No. 2. It was contended that 
plaintiff No. 1 is one of the directors and a member of the managing agents’ firm, 
but the right to sue is in the company and one director alone has no*power to file 
the suit. In my opinion, this argument overlooks the fact that in s. 86 it is not ex- 
pressly provided that in the certificate the names of the persons who are to file the 
suit should be set out. If the intention of the Crown .Representative has to be 
gathered, it is made clear by the fact that a copy of the plaint, which in fact was 
filed, was annexed to the certificate. This technical objection must therefore fail. 

It was next argued that in the petitign for the certificate the petitioners had wrong- 
fully allege that defegdant No. 1 was holding immoveaple property in Bombay and 
the suit related to such property. Tt was &ntended that unless one of the three re- 
quirements mentioned in the section was proved to fhe satiefaction of the Court to - 
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exist, even if a certificate was granted by the Crown Representative, the Court should 
not consider that leave was properly granted. In my opinion, this argument is not 
sound. The section requires the fulfilment of one or other of the three conditions to 
the satisfaction of the Crown Representative. That is not 4 matter to be established 
in Court. If the Crown Representative is satisfied about the existence of one of, the 
conditions and grants a certificate on that footing, I do not think it could be dis- 
puted in Court that the condition did mot exist. In‘*the course of his judgment the 
learned trial Judge has expressed a view that it is net open to the Court to go behind 
the certificate. Stated in that wide form the propositién may be open to question. 
For illustration, if the certificate mentioned in terms that none of the three conditions 
was fulfilled, but because the Crown Representative considered that the particular 
Ruling Chief deserved to be sued in the Bombay High Court and granted a certificate, 
I think it will be open to the Court to hold that the certificate was invalid, because 
the Legislature has provided that it must appear to the Crown Representative that 
one or the other of the three conditions had been fulfilled. Unless, therefore, on the 
face of the certificate it appeared that the Cron Representative did not appear to 
be satisfied about the existence of one of the conditions, the certificate would be 
binding on the Court. In the present case there is nothing to show on the face of 
the certificate that the Crown Representatwe was not so satisfied. Although one 
ground mentioned by the petitioners in their petition may be wrong, it was open to 
the Crown Representative to make inquiries, and if he was satisfied that one of the 
conditions was fulfilled, it was open to him to grant a certificate. In the present 
case, therefore, the contention fails. 

Qn merits, the first question which arises for consideration, is whether there was 
a contract of sale of the two textile Mills, and, if-a0, between what parties? The cor- 
Tespondence up to September 7, 1937, ia only relevant to be considered for this pur- 
pose. That correspondence exclusively is between plaintiff No. 1 and defendant No. 
1 or the Dewan of defendant No. 1» who sent replies to communications addressed by 
plaintiff No. 1 to defendant No. 1. In my gpinion, the defendants’ contention contained 
M the written statement that defendant No. 1 atted as the agent of the trustees is un- 
sound. The correspondence on.the face of it does not show that defendant No. 1 acted as 
an agent of any party. It is suggested m the written statement that for the correspond- 
ence the Dewan acted as the agent of the trustees. That contention is equally un- 
sound. The letters were written by plaintiff No. 1 to defendant No. 1 and replied 
to by the Dewan of defendant No. 1. I do not see what the trustees had to do with 
the Dewan so as to constitute him their representative. It is significant that through- 
out this correspondence, which deals with the sale of the Mills, except for a state- 
ment by defendant No. 1 that the trustees for the sole debenture-holder agree to 
transfer to the purchaser all the properties, machinery, ete., there is no reference to 
the trustees. The purchase price is agreed to be, and in fact paid in the personal 
account of the Maharaja. In fact on the instructions of the Dewan possession was 
given by the trustees’ agents, Messrs. Brady &-Co.,.to plaintiff No. 1. Two 
questions whi@h are most relevént may, be considered in respect of this correspondence. 
To whom was the offer to purchase the Mills made? Who accepted the offer to pur- 
chase ? To both the answer is “the Maharaja.” Therefore the contract is with him. It 
should be remembered also that in law there is nothing to prevent a party. having no 
title, to agree to sell a property. The correspondence, therefore, clearly shows that the 
contract of sale of the two Mills was between defendant Na 1 and plaintiff No. 1. 

The learned trial Judge construed the contract as a contract by defendant No. 1 
“to procure a person to perform all the duties of a seller.” @hat case if not made 
out in the pleadings by any party and I'am unable to find anything in this corres- 
* pondence to justify that conclusion. I think it was a plain contract of sale by de 


. 
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fendant No. 1 to plaintiff No. 1. Under the debenture trust deed the only right of 
the- sole debenture-holder was to compel: the trustees to sell, when he required 
them to do %0.. Ihave ‘already pointed out that that was one of the terms of the 


' contract agreed to betweensdefendant No. 1 and plaintiff No. 1. The existence of that 


term does not prevent transaction from being a contract between defefdant No. 
1 ard plaintiff, No. 1. Section “18 of the Specific Relief Act clearly shows that when 
a person with imperfect title agrees to sell property to another, and the title could 
be completed by the person agreeing to sell making another party, who is bound to 
convey at his instance, convey, the contract is still a contract of sale between the 
holder ‘of the imperfect title and the. other party. The fact, therefore, that in this 
‘case the legal estate was vested in the trustees, who were bound to convey at the in- 
stance of defendant No. 1, does not make it a contract between the trustees and plaint- 
iff. No. 1. In my_opinion, on this correspondence, if plaintiff No. ‘1 had attempted 
to file a suit against the trustees for specific performance or damages, he will be 
non-guited. The trustees’ would be fully justified in saying that they had entered 
into no contract with plaintiff No. l» The result, therefore, is that there is a œn- 
tract of sale, as alleged by the plaintiffs in the plaint, between plaintiff No. 1 and 
defendant No. 1, and the contention of the defendants that deftndant’ No. 1 was 
the agent of the trustees must fail It was argued before us that there were admis- 


_ sions to the contrary in the agreement of"sale between the plaintiffs and the convey- 


ance accepted by plaintiff No. 2. The statements in those documents made later on 
cannot alter the position pf „parties as determined ‘from the correspondence. 

The next question is, ‘what are the rights and liabilities of the parties under that 
contract ? Under s. 55 of the Transfer of Property Act, in the abeence of a contract.to 
the contrary, a seller is bound under-gub-s. (1),-ch, (g), to pay all public charges and 
‘Tent and aleo, unless the property was sold subject to incumbrances, to discharge all in- 
cumbrances. The words “seller ” and “buyer” in that section, in my opinion, are not 
limited tò the actual parties to the conveyance. $ub-ection (1), cls. (b) and (d), , 
may be noticed in this connection. They are appropriate only in respect of persons 
who haye agreed, to sell or buy: and mot cohveyed the property. Clause (g) is ane 
implied term, unlese it is negatived by the terms of the contract between the parties. 
It only provides that when a property ia agreed to be sold, the seller shall be bound 
to pay all public charges and all incumbrances up to~the date of salè. That labi- 
lity “exists before completion and continues thereafter whether the existence of such 
charges or incumbrances is discovered before or’ after completion. The obligation, 
vunleæ there "is a’ contract to the contrary, is ae Nathu Khan v. Durtonatn 
Singh? and Bhagwati v. Bonarsi Das.» Under the circumstances, in my opinion, 
defendant No. 1 was liable to pay the, public charges under his contract to plaintiff 
No. 1. The further question -is whether on the facts any relief could be given to 
plaintif No. 1. He has not paid anything. What are bis rights against defendant 
No. 1? They can be only on ‘the footing that defendant No. 1 has committed a 
breach of the .implied ‘term, of the contract contained in s 53(1)'(g). If so, what 
are the damages? The answer in the present tase is ‘ “Nil,” because plaintiff No. 1 
has not paid any money and has suffered no damage. Therefore, plaintiff No. 1 has 
no right against defendant No. 1 under s. 55(1) (g) of the Transfer of Property Act. 

It was argued on behalf of defendant No. 1 that the contract was ratified by 
defendants Noa 2 and 3. This assumes that the otiginal contract was made-by defend- 
ant No. 1 as. agent for defendants Nos. 2 and 3 witheut authority, and that when 
defendants Nos. 2 and 3 cime to know of it they accepted the transaction. ' In sup 
pot of thig contention the statements’ in the agteement between the plaintifi and 
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"the echweyance aonipted by plaintiff No. 2 from defendants Nos. Z and 3 were relied 


` ‘upon. . In the first placp this casein not pleaded in the written statements, “The docu- 


ments do not show that defendant No. 1 had acted as agent ‘of defendants Nos. -2 and 
3 and there is no oral evidence to support the contention.’ èI have already found that 
defendant No. 1 in entering into the transaction of gale di not act as the agent of 
defendants Nos. 2 and 3. The learned tridl Judge the suit against defend: `. 
ants Nœ. 2 ànd 3 on the ground that they, were agents of defendant No. 1. ‘That - 
‘was based on the description of defendants Now..2 gnd 3. being nominees of defendant 
, No. 1. ‘Counsel for all parties appear to have protested, against that view of the tna! 
Judge, but without avail. I think the learned Judge wag in error, because on the - 
pleadings it was nobody’s case that défendants Nos. 2 and 3 were the agents of defend- 
ant No. 1. The word “ nominees” is uged to indicate that they were nominated in the 


« trust deed by defendant No. 1 as representing the debenture-holder. yA 


It was argued before us that there was ‘ ‘a contract to the contrary” within the 
‘meaning of a. 55(1)!(g). This argument, in my opinion, is futile, because there is 
nothing in the correspondence to show that tke liability -of defendant No. 1 ‘under. , 
‘this contract for sald excluded his liability under 8: 55(2) (g) of the Transfer of 
Property Act. Counsel referred to two letters written in July and August, 1937, in 
which the word “net” and a clause to apportion the rated and taxes, were mentioned. 
That is a wrong mode of approach, because those letters did not result in any: con- 
tract. After the exchange of those first two letters the matter evidently was dropped 
and re-started after three weeks with the letter of September 1. ‘It is from that letter 
only that the correspondehce has tò be looked into to find the terme of the contract 
between the parties. The correspondence after September ‘7 does not support the 
contention that there was ‘ ‘a contract to the contrary.” The conveyance executed 
by defendants Mos. 2 and 3 doé not refer to & 55(1) (g), and impliedly also I am 
unable to find any agreement of the nature suggested, There is, ‘of course, no oral 
evidence to support this contention. Therefore, the argument of an implied contract 
to the contrary must be rejected. “Tt wad contended that along with this section the 

,~Court should read s. 69 of the Indian Gontrast Act, 1872; but there, again, plaintiff 


a No. 1 cannot get any relief against defendant No. 1, because plaintiff had not paid _ 


r 


) 


‘any money. The result, therefore, is that as-against defendant No. 1 plaintiff No. 1 
cannot get any, relief. 

- I shall next consider the case of ‘plaintiff No. 2 against defendant No. 1. The facts 
show that there was no contract between plaintiff No. 2 and defendant No. 1. Plaint- 
„if No. 2 bad a contract with plaintiff No. 1 ogly and had never core directly sor 
indirectly in touch with defendant No. 1. There being ‘no contract between. plaintiff 
No. 2 and deferdant No. 1, there’can arige no righta under a 55(1) (g)' of the ` 
Transfer of Property Act in favour of plaintiff No. 2. she teats ot ene 
‘Contract Act, ‘cn which plaintiff No. 2 relies, it must be pointed out that defendai 
Rect c she © ce ee tu ue re Gea ts ree aan 
cipal taxes. It is contended that because plaintiff No. 2 bad entered into a ¢ontract 


~ to purchasesthe property frem plaintiff No. 1 and paid Ra 12,50,000 to’ plaintiff 


No. 1, plaintiff No. 2 was interested in making the payment. On behalf of the 
plaintiffs it was contended that the obligation to pay need not be founded on a 
‘ statutory liability ; it is sufficient if it arises out of a contract. In support of that 
contention counsel relied on Mothocranath Chuttopadhya v. Kristokumer Ghose. Thé 
casé of plaintiff No. 2 càn, therefore, succeed only: on his establishing that be was 
interested in making the payment. I ‘shall consider this ‘aspect of the case laten on, 
becayse it affects both defendant No. 1 and defendants Noa 2 and 3. 

T shall next consider the’ claim of plajtif No. 1 against dèfendants Nos 2 and 3.. 


we e 1 (1878) 1B, R. 4 Cal. 369, 373. 
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"There was tio contract’ between them’ to sel Sete ee eee 
is only. a’confirming party and is not a seller. He has become ‘a confirming party by 
virtue of hig contract with defendant’ No. 1. The transaction of sale, according to 
the conveyance, is ‘by defehdants Nos. ‘2 and 3 to plaintiff No. 2. Therefore, plaintiff 
A Soe er oat eae a a te) 2 
sand 3. 

Plaintiff No. 2 can have xo daim against defendants Noa. 2 and 3 under a 55{1) 
(g) of the Transfer of Property Act on the footing of a contract. ‘Before execution 
of the conveyance plaintiff No. 2, had no rights against defendants Nos 2 and 3 at 
_ all, Such rights as came into’ existence’ must, therefore, be found in the conveyance 
executed by defendantd Nos. 2 and 3. According to the facta proved on record, on 
the date of conveyance defendants Nos. 2 and 3 were not liable to pay any arrears! 
of municipal taxes, as they had already been paid. Therefore, the covenant given in 
the conveyance does not cover the payment. e On the footing that’s: 55(1) (g) of the 
Transfer ‘of Property’ Act applied to the sellet and purchaser named in the convey- 
ance also plaintiff No. 2 had no claifn against defendants Nos. 2 and .3 because no 
arrears existed on the date of conveyance. “Under the circumstances, the claim of 
Siete Nos 2 againit tetany Maa 2 anala an eat (aly on 0 of te Tee 
Contract Act. man 


The position of plaintiff’ No. Finder a Grof the Indian ‘Contract Abe therefore 
remains to be considered. That company contends’ that defendant No. 1 was bound 
to pay the arrears of municipal taxes by virtue of his contract of sale with plaintifi 
No. 1 read with s. 55(1) (g) of the Tranafet of Property Act! Against defendants 
Nos. 2 and ’3 plaintiff No. 2 claims that they were d to pay the municipal taxes 
by reason, of the fact that they were in poasession.ef the property as legal owners and 
they were primarily liable to-pay. the taxes under the Municipal Act. In the alter- 
` native; it is contended that tha property stood charged for the arrears of municipal 
taxes, and if payment was not made the same would have been sold.- Those facts 
are relied on to establish thatthe defendants were bound to pay. To that extent_ 
the contentions appear to be sound. . 

Thè other thing plaintiff No. 2 has’ to prove is that they were interested in making 
the payment. For that they rely on the contract of sale between ‘them and plaintiff 
No. 1 and the fact that Rs. 12,50,000 were paid hy them to plaintiff No. 1. lt was 
argued on behalf of plaintiff No. 2 that. for these reasons they were interested in 
making the’payment. The first argument was that the contract between the plaintiffs 
‘dated November 29, 1937, operate ab an “assignment of the outstanding contract `- 
` “between plaintiff No. t and defendant No. 1. In my opinion, that argument is un _ 
sound., By that agreement there was a°contract only between pldintiff No. 1 and the 
‘2nd plaintiff company to’sell as from September 7, 1937, the properties which plaint- 
iff No. 1 bad ‘agreed to’ pyrchase from defendant No. 1. It is trug that in that con- 
tract it is mentioned that the conyeyance will be taken diréct. That clause in practice 
is ordinarily found in most eontracta of sale. That does not in any way amount to 
an assignment of the original contract to the 2nd plaintiff company. Clause (1). of 
- the contract describes what was agreed, to be sold and, in my opinion, does not 
` amount to an assignment ‘of the originat contract to plaintiff No. 2 Having regard 
to the fact that in India a contract of sale-itself does not create an interest in the 
immovable property agreed to be sold, the result of the transaction was that plaintiff 
No. 2 had only a personal gontract with plaintiff-No. 1"to purchase this property for 
Rs. 12,50,000 and in respect of which we have ng evidence to show that possession 
was at any ¥ime transfered from plaintiff Ng ep nant ho? wes 
. Towards the close of his argument Mr. vad a for leave to lead further 
evidence to establish that fact. It was pointed out betmif of the appellant in 
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‘Appeal No. ie ana ETE ANG. 19 that the piaite Bad never ben 
prevented from leading evidence, and it was not open to them to fill up the'lacuna 
in the case by leading further evidence in the Court of Appeal. It was admitted on 
behalf of the plaintiffs that in the trial Court at no stage they were prevented from 
leading evidence, before they closed their case. Under the gircumstances, there was 
no valid-ground to grant that application and it was rejected. It was argued before 
us that the question whether plaintiff No. 2 was interested in making the payment 
was not raised in the issues raised on behalf of defendanta Noa, 2 and 3. The con- 


tention was put forth in paragraph 15 of the plaint | andecovered the three defendants 


without ‘distinguishing them. An iseud disputing the interest of plaintiff No. 2 in 
making the payment was raised on behalf of defendant No. 1, and the written ‘state- 
-ments of the defendants severally raised the contention that the plaintiffs or either 
of them was not interested. in making the payment. The omission to raise a specifie 
iue by defendants Nos. 2 and 3 is a technical omission, and up to the last minute 
“it was never contended that the respondents in Appeal No. 19 (defendants Noa 2 
‘and 3) were not éntitled to raise that.plea. I think that there is no substance in the 
argument. It is not suggested that becatise of this omission to raise the issue counsel 
for the plaintiffs had Considered it unnecessary to lead any evidence ‘in the triat Court, 
or was misled in any manner. Unless that conclusion is ehown, the omission.is only 
technical. 

{think ihai the scond pine company has Gund ‘to prow that tney weenie 
ested in making the payment. a a 
_ the payment must be on the date of payment.’ In this case on February 23, 1 
` (when payment was made), there waa nelther privity of contract or estate . 
the second plaintiffs and any of the defendants As the original contract of sale is 
~ not, assigned to them, their Tights are only against plaintiff No. 1 and nothing more. 
` They have a right to gue plaintiff No. 1 éither for specific performance or for: dam- 
ages. The various decisions considgred under s. 69.of the Indian Contract Act show 
that the party making the payment must have a contract to pay, or interest—present, 


` “future or contingent—in the property. ‘The second plaintiffa have no such interest 


An illustration, will make the position clear. After payment of the municipal taxeg 
was made on February 23, 1939, “if owing tO some disputes between the plaintiffs, 


plaintiff No. 1 obtained a conveyance from, defendants Nos. 2 and 3 and the very . 


next moment sold the property to an outsider, could the second plaintiffs proceed 
against the purchaser who actually obtained the conveyance? In my opinion, the 
answet clearly would be in the negative. The second plaintiffs’ claim, if any, would be 
only against plaintiff No. 1 and not against the purchaser. Their remedy, if at all, 
should therefore be limited to plaintiff No. 1, and as regards defendants Nos. 2 and 
‘3 or defendant No. 1 the payment must be held ù voluntary payment! The. second 
plaintiffs, not having acquired any interest in the property, -had ‘also no interest in , 
preventing it from being sold by the Municipality under the charge in their favour. 
Tt is not contended that any of the defendants requegted ‘the second plaintiffs to 
make the payment. The evidence does not show that the second plaintiffs went into 
possession. If so, their ‘right was only on the coûtraet which they Had entered into’ 
with plaintiff No. .1, and their remedy must be limited to that contract. They had 
no right, in my opinion, to intervene in the transaction of the other parties, and if 
they chose to’ make the payment without the request of any of, the defendants, the 
payment must be considered à voluntary payment. In the words of Sir James Colvile 
in Rom Tuhu! Singh v. Biseswar Lalt Schoo I am unable to find anything in this 
transaction which contains an express or implied obligation on the part of any, of 
the defendants to repay thé amount., Uplese that could be sfelt out, the case of the 
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second plaintiffs must fail. On that ground I think that plaintiffs’ claim fails ` 
‘The plaintiffe’ suit, I agree, under the circumstances, should be diamissed with 
costs throughout. Separate sets of’ costs are allowed to defendant No. 1 and defend- 
ants Nos. 2 and 3 in the ttial Court? Appeal No. 16 is allowed with costs, and Appeal 
No. 19 is dismissed with, costs.,  - ; 
Attorneys for plaintiffs ; Kanga & Co. i 

Attornéya for defendants : Dabholkar & Jeshiaram. 
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MANEKLAL MANSUKHBHAX v. CHIMANLAL KALIDAS.* 


Practics-—-Re-kearing of appeal decided by Privy Council ex parte, if will ba granted when , 
applicant cannot satisfy Board as to matters not previously considered iis likely to` 
affect decision which he could wrge at re-hearing. 

An application ‘for a rehearing of a case decided ‘ex parte eee ang tele ou Abe 
applicant’s part will be granted only if*he satisfied the Judicial Committee that, if a 
further hearing were granted, he would be able to place before them some considerations 
ewhich might have affected the previous decision. 

“THE facta appear from the judgment of the Board. , í 


. Sir Thomas Strangman, K. C. and R. T. J. Gibson, for the appellant ~ ` . , 
J. M. Parikh and V. K. Kiskna Menon, for the respondents. 


`- LỌRD ATKIN. Their Lordships are unable to grant this application. They have, 
and always would have, every consideration for an applicant who came and said that, 
Without any fault on his part, the case had been»heard ey perie; and, wherever he 
could satisfy their Lordships that -he could have put before them some considerations 
which might have affected their deciaidh, they would no doubt be willing to give-hist™ > 
an opportunity of being heard again ; but the present case is a case which turns upon 
construction and upon constrpction only, The High Court, from which there was the 
appeal, after going Carefully into all the arguments, adopted one construction and the 
Board had given a detailed judgment in which they had dealt with the points taker 
by the High Court and had come to an opposite conclusion. It is not suggested that 
there is anything which could be said to the Board, if they did grant a further hearing, 
which had not been considered by the Board in giving their judgment on the previous _ 
hearing. . : . 

In those circumstances it seems to their Lordships that it- would be improper to 
cause the parties to have anothér hearing which could only have exactly the sanre 
result. 

Therefore their Lordship» will humbly. advise His Majesty that this application 
“should be refused with costs. 

Solicitors for appellant : Lattey & Dade. - , 

Solicitor for respondents : H. Serka” f 


* Decided, November 30; 1543. Appeal ffhm ‘Bambay. 


\ 


i 


ie 4 : r a a 
838 > “jı THE BOMBAY LAW REPORTER. [ VOL. XLVI, 
wow r : f Present : us = 


LORD MACMILLAN, Lorp WRIGHT, Lorn Porter, Lerp ÇLAUSON AND 
; SR Gzorce RANKIN. | é“ À 


7). e PARBHU v. KING-EMPEROR : M 


‘ Criminal trial-—lJurisdiction—Subject of Inilian’ State commit ting crime within jurisdiction of 

4 British Indian Court—Arrest of acexsed in Indian’ State" by British Indian ‘Police— . 

‘Subsequent extradition and surrender of accused by Indian State outkvrities—Tyricl and , 

» conviction of accused by British Indian Covert, Whether trregularity of arrest vittates ~~ 
trial and conviction of accused. 

i ‘fhe aoed, who wea a native al Jind (Gnien State); wad’ chitged ‘with’ mutter 
committed in a train while it was running between two stations, on the Southern ‘Punjab 
Railway, within the State of Jind. The State of Jind had ceded full jurisdiction to the - 
British Government over lands in the State occupied by the S. P. Railway. The accused 
was arrested by thé British Indian Potice at a place-in the State of Jind outside the 
railway limite. Thereafter he was formally extradited and handed over to the” autho- 
rities of Rohtak Distri in British India. He was ‘tried for murder by the ‘Deputy 

_‘ Commissioner, Rohtak, fgund him’ guilty and sentenced him to death. The accused 

ih contehdéd that his arrest, Having been effected in Jind territory by.a British Indian 

Z Officer, waa ilegal and that the ilegality, of his arrest vitiated the whole of the sub- 

i ` sequent proceedings :— 

f Held, that. the: validity of the trial and ‘conviction of the accused was not afipcted 

, by any irregularity in his arrest. a ys 
RS Ex parte Sæti and Emperor v. Vinayak Domodar Savarkar,? followed. * u 

ao i Mukammad Yusuj-ud-din v. The Queen-Empress,? referred to. 


“Ture facts appear from the judgment of the Board. ae 


S..P: Khambatta, for the appellant. : ý š 
G. D. Robats K. C., W. Wallach and-B. Mackana, for the respondent. + 


Lorp MACMILLAN. * At the corlusion of the arguments in thia case on. January 
> 26, 1944, their Lordships announced that they would humbly advise His Majesty 

“that the appeal be diamissed.~ They now state their reasons for this’ advice. 

t On August 15, 1942,,the Sessions, Judge of Rohtak in British India fouhd the ap- 
` pellant guilty on a charge of murdering his uncle Nanhu. The appellant was sen- - 
‘tenced to death and on appeal to the. High Court of Lahore the conviction and the: 

_ sentence were confirmed. On a petition to His Majesty in Council special leave to, 
, appeal in! forma pauperis was granted to the appellant. 
` ‘The validity of the conviction was challenged before their Lordships on two grounds, 
` viz. (1) that the appellant had been illegally arrested ; (82) that the Court which 

> tried him had no jurisdiction to do so. 

© L Ee Ge areata © a O r ow ae ee 
The appellant is not a)British subject, but is a native of the State of Jind in which 
he resided. The murder with which be was charged was committed in a train while - 
it was running between two gations on the Southern Purljab Railway within the State 

É of Jind. By an agreement entered into between the British Government and the State 
Of Jind in’ 1900 the Rajah ceded to the Byitish Governinent “full and exclusive power 
and “juris | of every kind over the lands in the said State which are or may 
hereafter be occupied by the Southern Punjab Railway. /..and over all persons and 
- things whatsoever within the said lands” (Aitchison’s “ Treaties” pth ed, Vol. I, 
.: 282,.No. LI). , 
ONG A ate eee 1941, in a train at Kinana 
e 
« Decided, January 26, 1944. Appeal fop 2 (1910) L LOR. 35 Bom. 225, 
1, (1829) 9 B. & C. 46. °: 8 A18) L. R. A E A. 197. 
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‘Station in Jind State by a constable of the British India Railway Police. ` At Jind, 
the next station, he reported hja discovery to a Sub-Inspector of the British Indian 


Railway ‘Police. The latter undertook, the investigation of the matter and prepared 
a first information report.’ The body was taken next day to Rohtak within British 


` India for post mortem egdmination. On October 18, the Sub-Inspector arrested the 


appellant at a place in „the State of Jind, outside’ the railway. He prodiced the 
appellant: on the same day before the District Magistrate of Jind who remanded the 
appellant to the custody of the police of the State of Jind, by whdém the appellant 
was temporarily transferred to the British Indian Ratlway Police for investigation. 
On the following day a Sub-Inspector of the Jind Police joined the investigation. Ons 
October 22 the Sub-Inspector of the Railway Police conveyed the appellant to Rohtak. 
A confession by the appellant, was recorded by the Magistrate there who thereAfter 
Temanded the appellant to the: judicial lock-up.. On January 14, 1942, the appellant, 


- decribed as now confined in the judicial logk-up, Jind, was-formally extradited and 


sanction given by the Nizamat Jind for him to be handed over to the authorities of 
Rohtak District. This was duly effecfed and the appellant was -brought to trial and 
convicted at Rohtak as already stated. i 

The contention'of the appellant was that his arrest, having been effected in Jind 
territory by a British Indian officer, was dllegal and that the illegality of his arrest 
vitiated the -whole subsequent proceedings. Their Lordships reject this contention. 
They assume that the arrest was ‘open to objection as an infringerhent of the sovereignty 
of Jind, although the Jind authorities, so far from resenting what had been done or 
regarding their rights as having been flouted, co-operated most readily with the British 


‘Indian Police in bringing the appellant to justice. There was no suggestion of any- 


thing like kidnapping. In their Lordshipe’ view the yalidity of the trial and convic- 
tion of the appellant was-not affécted by any irregularity in his arrest. When the 
appellant was presented for trial at Rohtak, be had been .validly surrendered to the 
Court there by thé Jind authorities, and so far as that Court was-concened, everything 
wag regular and in order. 

Tn the ease of Ex parte Scotf the adetised® a British ‘subject charged with a'crime = 


* committed in this country, had absconded to Belgium and was arrestéd there by a 


British police-officer and brought back to England. ‘On objection being taken at the 
trial to the validty of the arrest Lord Tenterden C. J. said (p. 448) : i 


“The question therefore is this, whether if a person charged with a crime is found in this, 
county it is the dyty of the Court to take care that such a party shall be amenable to justice 


or whether we are to consider the circumstances under which she was brought here.” 
I thought, I still continue to think, that. we cannot enquire into them In Empéror 


v. Vinayak Damodar Savarker* the illegality of the accused was pleaded and was ` 


held ta be irrelevant. Scott C. J. quoted from the charge to the jury of Lord 


Chef Justice Cockbuin in the case of Queen v. ‘Nelson and Brand in which this passage , 


occur (p. 229) :— i 

S P E A A E OE E E E E teas 
apprehended he escapes into some country with which we hgve not an Extradjtion Treaty, 
so that we could not get him delivered up to us by -the authorities, and suppose that an 
English police officer were to pursue the malefactor, and finding him in some place whére he 
could lay handa upon him, and from which he could easily reach the sea, got him on board 
a ship and brought him to England; and the man wereto be taken in the first instance before 
a Magistrate, the Magistrate could not refuse to commit him: If be were brought here for 
trial, it would not be a plea to,the jurisdiction of, thé Court tiat he had escaped from justice, 
and that by some illega] means: he had been, brought back. It would be said ‘Nay, you are 


sao al enter a a We 


‘(1829) 9'B. & Œ 446, ao "2 (1910) J. L R. 35 Bom, 225, 
i eG -& C13 Bom. L. R. 296. 
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we the Lord Chancellor incidentally observed, as appears from a record in the posession: 
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_ leave you to settle with the party who may have done n illegal act-in bringing. you int» 
this position; settle that with him.” . 2 
j (Ge “Charge of the Lord Chief’ Justice of England to tye Grand Jury at the Cen- 
tral Criminal Court in the case of The Queen v. Nelson and Brand.” ee 
Frederick Cockburn, London : Williara Ridgway, 18¥6, pp? 118-9). f 

\ The appellant cah derive no assistance from the case of Muhammad Ysisuf-ud-in 
v. The Queen Empress. In that casa the arrest in’ Hyderabad State by a British 
Railway constable -of a British subject charged with bribery committed at Simla’ in, 
British India, was held to be illegal. The only questfon at-issue was whether the 
arrest was lawful or not and Lord Chancellor Halsbury in delivering the judgment 
of their’Lordships expressly stated that they had not anything. to do with the con- 
sequences of the arrest being lawful or otherwise. + ` In the course of the argument 


of the India Office :— . 

SoBe yale tar ae pe enne inet sd o aad na a 
wrongfully within the jurisdiction, but if he is there and if he has committed an offence, 
whatever else may be said about it, it ia’ mo answer to the offence committed within the 
jurisdiction that “he has been brought irregularly within the jurisdiction, That~tias been de- 
cided more thar once ‘in our Courta. There a cage where a man was tried for murder 
in which it. was clear that he was not properly arrested in the jurisdiction where he -was 
fotind, but nevertheless he was tried, convicted and executed. i 
The appellant therefore fails on his first point. » $ 

2. The second point may be said to be: typograhical father than legal. In the 
Gazette of India of July 5, 1924, there appeared a Notification by the Governar- 
General in Council that, for the n of criminal jurisdiction, within thé lands 
‘occupied by the railway specified’ in the first column of an annexed schedule und lying 
: within the States specified in the second column the Court mentioned in the third 
column should exercise the powers, of a District Magistrate, “The following is an 


extract from the schedule as it appeared in the Gazette :— ee 
. w« 6 Southern’ Punjab Railway i, °® . È 
Main’ Line- $ : 
Gaddarbahe-Budhlada Patiala . The Deputy Commissioner, Ferozepur. 


Budhlada-Jind frontier near Uchana Patala . ~ The Deputy Commissioner, Rohtak. 
Jind frontier near Uchana-Karainthi „Jind. 


The portion of the Southem Pui Railway with which thia case is concerned is 


' that described in the first coluron as “Jind frontier near Uchana-Karainthi” ; in the 
second column it is shown aselying within the State of Jind; in, the third column, 
‘where the appropriate Court should be entered, there ate two dots. The appellant 


saya that these dota are meaningless and thåt the Governor-General in Council has - 


failed to indicate any Court by which cases-from this portion of the railway should 
be heard. , Their Lordships have no hesitation in rejecting this contention. It is in 
- their opinion quite clear that the two dots are hically equivalent to “do” or 

“ ditto,” -and that the words °° The Deputy Commissioner Rohtak” are thereby made 
applicable to the portion of the railway in ‘question, with the consequence that the 
Court at ‘Rohtak had juriedictioq to try the appellant. Their Lordships so read the 
Notification as printed in the Gazette irrespective of -certain domestic documents 
produced on behalf of the respondtnt in support of this readirlg which, ‘to say the 
least of it, are of dubious evjdential value or admissibility. 

The appellant having thus failed, for the reasons indicated, to make good either 
of his two points, their Lordships advise His Majesty that the appeal be dismissed. 

Solicitors for appellant : eee ‘& Co. ° 

Solicitor for respondent : Splicitor, In Office. F $ 
z * 1 ee: 
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Juy r : Present : 
' LORD MACMIRLAN, LoRD` WRIGHT AND'LORD Justice DU PARQ. ` 
SHREE MEENAKSHI MILLS, LIMITED v. PATEL BROTHERS.* 


Indian Arbitration Act 6x of 1940), Sec. 16—Dectsion of arbitrators declared nullity— 
Whether Court has power to remit award it suck case—Effect-on original award of dẹ- 
claration of nullity of proceedings before appellate award authoritv—W keiker original award 
merges in appellate award in such case. 
Section 16 of the Indign Arbitration Act, 1940, ‘specifies three sorte of defects which 
may necessitate reconsideration of an award, and ‘empowers the Court to remit the de- 
fective award in the cases specified (and in no others) to the. arbitrator or umpire, and 
to fix the time within which the arbitrator or umpire is to submit his decision to the Court. 
When what purporta to be the decision of arbitratore is a nullity, there is no power in 
the Court under 2. 16 of the Act to remit it. ° 
When the rules governing an arbitratiog provide for an appeal from the first award, 

© the result of declaring the proceedings by way of a appeal to be a nullity must be to 
- leave the parties in the position waich they occupied immediately before those abortive 
proceedings were begun. The notice of ‘appeal in such a case remains effective and the 
original award stands until euch time as it may be replaced by an effeotive ‘decision of 
the appellate body. 

Where the appellate authority has come to a valid and effective decision, the original 
award then ceases to have any further force or effect and may be said to be “ merged” 
* in the final décision. But when once, it is established that the proceedings before the 
` supine sutboety, ete ta De regende Be ll and waid, Here: can De np eston ai aop , 

such merger, 

. Quere : (i): Wiete ie labhaii paidi that i dhe cae a E Telec to 
two or more named arbitrators, all the arbitratora must act together, can property be 
applied when the reference is not’ to individuals But to a body, such as a Committee 
or a Board, whose corporate powers are regulated by its constitution ; ` 

~ (ü) whether in such a case an award made by the Board ought to be signed by all 

' " the members of the Board who have adjudicated. 


THE facts are set forth,at Patel Bgos. ve Shree Meenakshi Mills Limited (44 Bor, 
L. R. 485). 


Charles Romer K; C. and R. K. Handoo, for the appellants. 
. Sir Herbert Cunliffe K. C., S| P. Khambatta and K. I. Munsicten fot the res- 
pondenta. em uh 


ees In September, 1940, iii ANTE TA 
to this. appeal-as ‘a result of transåctions in which they had been engaged in the cotton 
markets of Bombay, Liverpool and New “York. An agreement between the parties 
provided fop arbitration, under the bytlaws of the.East India Cotton Assdciation, Ltd. 
Two arbitrators were appointed in accordance with those.by-lawa, and there is now 
no dispute about the validity of their appointment. On March 19, 1941, the arbitra- 
tor made an award whereby they awarded to the respondents the sum of Ra. 34,508-6-5, 
with interest. 

v The appellants were dissatisfied with this award. *The by-laws of the East India 
Cotton Association gave them a right of appeal to the Board of the Association 
_ “within 40 days from the date of publication of the award”, and they gave 4 proper 

notice of appeal within the prescribed period Thé by-laws define “the Board” as 
meaning “the Board of Directors” of the Association “ acting through at least a 
quorum of their number at a theeting of that Board didy called-and constituted.” The 
articles of association provide that sig shall form a quorum. 

» Nine mempers of ghe Board were con to hear the appeal. During the argu- 
ment of counsel for the appellants one of niné went away and did not retum. His 
* Decided, March 30, 1944. Appeaf from Bombay. . 
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PETEN E T E T Tbe appeal 
'was-fully heard by the remaining eight. membere, who, by a majority, decided that the 
sum awarded to the respondents should be reduced to Ra 125085. _ This decision 
was published on June 21, 1941. Itswas signed by the Chairman and secretary, who 
had been aiithorised to sign it on the Board’s behalf. Qn July 11,,1941, the award of 
' March 19, 1941, and the decision on appeal were filed in the office-of the Prothonotary ` 
ef the High Court, who gave notice of sigh filing to thé appellants on July 18, 1941. 
‘The appellants thereupòf petitioned the High Court of Bombay, praying “ that the 
alleged awards dated March 19, 1941, and June’2i, 1941, be declared’ to be invalid ~ 
and set aside and taken off the. file of the records of this~honourable Court.” The 
petition was heard by Chagla J. The learned Judge was of opinion that when once 
the Board had been constituted for the purpose of hearing the appeal, the nine mem- 
ebers who had been convened were to be regarded as joint arbitrators. Taking that 
view, be held thatthe’ appellants were entitled to an adjudication by al] nine arbitra- 
tors acting together, and that the decision of June 21} 1941, which purported to be the 
decisioh of the Board, was invalid. The learned*Judge expressed the opinion that all 
the members of the Board who adjudicated should have signed the award, but ifit had 
been necegsary to decide the point, he would have considered that this was an irregú- 
_ larity which could be cured, and would have remitted the award to them for their 
Signatures. ‘Phe conclusion at which the Judge-arrived was that “the award must be 
‘pet aside”. As he had made no finding adverse to the validity of the award of the 
, arbitrators, dated March 19, 1941, this mode-of expression might have left it-uncertain 
‘whether, he intended tedo more than set aside the decision on appeal, but the formaP ` 
order of the Court put the matter beyond doubt, stating as it did in terms that botht 
the decision of the Board and the, apard, of the grbitrators were to be set aside and 
taken off the file of the Court. f 


The respondents then in their turn appealed to the High Court in its appellate juris- F 


diction, contending that the decision ọf the Board was valid and. regular, and that the 
order of Chagla J. was wrong. The appeal was heard by Sir John Beautnont C. J. and 
' Somijee J. The Court affirmed the decisién of ‘Chagla J. on the main issue. They 
held that in the circumstances the decision of the Board was a nullity, and must be 
pet aside. They further held, however, that there was no ground for setting aside - 
_ the award of fhe arbitrators. The learned Chief Justice, in whose judgment Somyee 
J. concurred, expreeed the opinion that “the so-called appeal” was ‘ ‘not really an, 
- appeal but . ... a continuation of the arbitration ” 36 that one award had been made 
on two different dates, and in tyo different parts,*by two different sets of arbitra- 
tors.” The position thus was that one part of the award bad been validly made, 
but the other part had ao far not been made. ‘+If that is s0,” said the learned Chief 
Justice, “ I think we can remit that portion of the award” (yiz. the decision of the 
Board) “ under a 16 of the Arbitration Act, and in my view that is really the only 
course which is open- to this Court.” The Court’accordingly made a declaration that 
_ the appeal against the original award had never been heard by a properly constituted ' 
Board, and ordered that the ofer of. the Board should be set’ aside, and that the 
x notice of appeal should be “ remitted back” tọ the Board “to be dealt within acord- 
ance with law.” Against this order the present appeal is brought.- The appellants 
naturally do not question the correctness of s0 much of the decision of the High Court 
ag Ueclared that'the proceedings before the Board of Directors were a nullity, and 
‘since there was no cros-appeal,” their Lordships are not called upon to express any 
opinion upon that pait of the decision, and mugt not be understood to express either 
approval or disapproval of it., Should the ion arise fr decision *heredfter? 
"jt will be necessary to consider whether -established principle that, in the case 
ma epee 00S palace eed ec etna Se ee ese ee ee 
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can properly be’ applied when the reference is not to individuals but'to a body, such , 


\ 


as a committee or a Board, whose corporate powers are regulated by its constitution. 
It is perhaps desirable tb add that their Lordships must not be taken to assent to the 
opinion expréssed obiter wy Chagla' J. that an award made by the Board ought to be 
signed by all the members of-the Board who have adjudicated. Their Lordships do , 
not desire to’express any opinion on that point. . 

For the purposes of this appeal their Lordships must. without deciding, that 
tbe proceedings before. the Board of Directdrs’ were a, nullity. On that view there 
can be no doubt, and it wag not disputed, that the declaration to that effect was pro- 
perly made. a a a Se ac 
was two-fold. 

Tn the first place, it was gaid that the power of the Court to remit an award de 
pended on statute, and that's. 16 of the Indian Arbitration Act, 1940, under which ,’ 
the Caùrt pùported to act, gave no, power to remit the award, or the notice of 
appeal, in the circumstances of this case: Secondly, the ‘appellants ‘submitted that 
the original award of the arbitrators and the. decision of the Boardion appeal musi 
be regarded as together constituting one indivisible award, and that it was mposable 
to set aside a ‘part of that indivisible entity without setting asidé the whole, 

It is convenient to deal first with, the second of ‘these submissions. No authority 
could be.cited to support it, and in their Lordships’ view it is not sound in principle. 
When the rules governing an arbitration provide for an appeal from the first award, 
the result of declaring the proceedings by way of an appeal to be a nullity must be 
” to leave the parties in the position which they occupied immediately before those 
abortive proceedings were begun. The notice-of ‘appeal is Still. effective and the orig: 
nal award stands until such time ap it may be,replaced by an effective decision of 
the appellate body. Tt was suggested on behalf Of the appellants that the original 
award was “‘ merged” in the decision of the Board on appeal. This figure of speech 
may be justified when the Board has come to g valid and dffective decision. Such 
a decision is substituted for the original award. The original award then ceases. to 
have any further force or effect, and may bè said without-impropriety to be “ merged ‘> 


`in the final decision. But when once it is established that the proceedings before- ’ 


the Board are to be regarded as a nullity, there can be no questidn of any such merger. 
Their Lordships are therefore clearly of opinion that the appellants were at no* time 
entitled to have the original award set aside. 

With regard to the appellants’ firet submission, their Lordships are.of opinion that, 
although the order under appeal was in substance correct, it could not properly be 


founded on 8. 16 of the Arbitration Act, 1940. - It ‘appears to their Lordships, with “ 


great ‘respect to the learned Chief Justice, that „this section has no relevance ta, the 
peculiar circumstances of the present case. The section specifies three sorts of defects 
which may necessitate reconsideration of an award, and empowers the Court to remit 
the defective award in the cases specified (and in no, others) to the arbitrator or 


umpire, and to fix the time: within which the arbitrator or umpire is to,eubmit his 


decision to the Court. When what purports to be the decision of arbitrators is a 
nullity, there is no power to remit it. Nor is there need for any such power. ‘since 
there is nothing to remit, and since it necessarily follows from the fact that ihe -deci- 
sion is annulled: that the parties are entitled to p new and effective hearing and deter- 
mination. 

Tt is apparent. therefore that no`injustice has been done to the appellants and’ that 
the order appealed from is in substance perfectly’ correct. The order which was 
drawn upsmade no egpress reference fo a. 16 of the Arbitration Act, and can, hardly 
be said’ to be erroneous even in-form. Tt@speaks of “remitting back” the notice of 


‘ appeal to the Board of Directors “to, be dealt with aecording to law.” This amounts . 
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to nd more than a direction to the Board that the parties are entitled to have the 
appeal heard. It was suggested by counsel for the appellants that the order was 
mandatory ın form and might be read as compelling the patties to proceed with the 
appeal even though neither of them were willing to do sò: In their Lordships’ opinion 
the inclusion in the order of the words “to be dealt with in accofdance with law” > 
precludes such a,construction of the order. The law ‘gives fhe parties a right tó an 
adjutlication by the Board of Director. If neither. pf them wishes to Sree the 
right, the law will not compel them to éxercise it. ` 

g It follows that no complaint of substance can be “made against the order Sped 
from. Their Lordships will humbly advise His .Majesty that the appeal should be 
, diantiesed, and that the appellants should be ordered to pay to the respondents their, 
costa of the appeal. E 

Solicitors for appellants : Barrow, Rogers & Nevil. i 
ETE ee T. L. Wilson & Co. 5 
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7 ` Present :° : 
~ Low MACMILLAN, Lorn WRIGHT and Sim GEORGE RANKIN. 
'. K. R. EASWARAMURTHI GOUNDAN v. THE KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), Sec. 87—-Proclamation reciting issue of warrant 
-of anrest—Whether proclamation evidence of issue of warrant-—Proclamation ‘wheiher 
amounis to notice of contents ta public—Indien Penal Code (Act XLV- of 1860), Secs. 

- 219, Z16—Drstinction between “ knowing.” in s. 216 and " kas reason to believe” in s 
« 212—Concufrent findings of fact in Courts below-—Whether such findings involve all. thé 
Courts bedein Privy Counci practice—Criminal, appeal by eel leave Materiality of 
formal rules. ~ 3 
To establish am afac punishable wder a 216 “Ge the dies. Penal Code, 1860,` it 
daust be shown, first, that there has been an order. for the apprehension of a certain person 
as being guilty of an offence, secbndly, knowledge by the accused of the order, and, 
„ thirdly, the harbouring or. concealing by éhe acpused of the perso with the intention of 
* ‘preventing him from being apprehended. 

a The word “knowing” in e. 216 of the, Code’ imports knowledge of something actual 
by means of authentic or authoritative information and means something more than and - 
different from the words “has reason to believe” in a 212 of, the Code. The latter 
words might be satisfied even though no warrant had in fact been issued. 

=e The term “ knowing” implies “a fact which can be known. _It does not neceasarily 

: import actual evidence of the senses, but jt does amport knowledge of something actual 

by means of authentic or authoritative information. 

A warrant of arrest is a -poblic document which affecte the personia! liberty of the 
“subject. Tt must be in the prescribed form. It’has to bear the appropriate signature and 
seal. Any laxity of proof might have serious consequences. It miar for instance lead 

j ‘to error as to the identity of the person to be apprehended. 

A proclamation made under 8, 87 of the Criminal Procedure Code, 1898, which recites 
‘that a warrant of ‘arrest has been issued is not legal evidence of the issue of the warrant 

, or order of arrest. The secti@n does not expressly or by irfplication make the proclama- 

~ tion equivalent to notice to the public of its contents, even to the inhabitants of the 

town œ village where it is published. 

The rule relating to concurrent findirigs of.fact in the Courts below involves concurrent 
findings in all the Courts below and not in only some of them. 

In a criminal appeal brought by special.leave of the Privy Council, their Lordships 
ST Tt Co cares rit famak RUAA BE aly “ich. The auertin. eener. Miera ee bee 

“, a miscarriage of justice. in oba 
Y THE facts appear from thë judgment of the Board. ey 


wi a = * Decided, February 23, 1944. Appeal: from Madras. 
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“ D. N. Pritt K. Č. and R. K. Handoo, for the appellant. > ‘4 * 
G. D. Roberts K. Cvand S. P. Khambatta, for the respondent. - 


Lord WRIGHT. The appellant, a wealthy landowner, merchant and panker -with 
large interests in Tiruppur, where he resided, and other places in’ the Province of 
Madras, was charged Along with ten other, persons under a 216 of the Indian + 
Penal Code with ‘the offence of “harbouring” two persons who were suspected of 
having committed a murder of or about March 8, 1940. The murdered man was 
Muthu Goundan, of Othuvillaiputtur. Tbe police formed the opinion that the murder 
was committed by four persons, all of them Valayans, a low tribe among the dépressed 
and criminal classes of Madras, aided and. abetted by one R. V. I. Goundan, the 
father-in-law of the appellant. Two of the four Valayans are the persona whom the 
accused was said to bave “ harboured ”. These men, along with R. V. I. Goundan, 
being subséquently tried for the murder or abetment were acquitted. Of the eleven * 
men later charged with “harbouring”, ten éncluding the appellant were convicted by 
the Sub-Divisional Magistrate who tried the case, the appellant being sentenced to six 
months’ rigorous imprisonment and a fine of Re. 1,009, with a further three taonths' 
rigorous imprisonment in default of paying, the fine. On appeal, the Sessions Judge 
set aside all the convictions and sentences, - ‘On a further appeal by the prosecution” 
from the orders of acquittal, Horwill J., who heard the appeal in the High Court of 
Madras, confirmed all the acquittals except that of the appellant ; ag to him, the 
Judge restored the conviction and sentence passed by the Sub-Divisional 
Special leave.to appeal was granted to the appellant by His Majesty in Council. In 
the result, as will appear later, their Lordships arrived at the opinion, on the tondu- 
gion of the arguments, that the appeal should be allowed‘on the ground that there 
was no evidence admissible in law to prove the essential foundation of the case for 
the prosecution, namely, that any order had ever been made for the arrest of the two 
men said to have been “ harboured.” Jn view of the decisive character of this objec- 
tion to the conviction, it will be enough bere to summarise ‘as shortly as possible the 
material facts and to ‘outline the coyrse which the proceedings below took. First, r 
however, the terms of 8. 216 must be set out. That section is in the following term’ :"~ 
Section 216. „whenever a public servant, in the exercise of the lawful powers of such public 
servant, orders a certain person to be apprehended for an offence, whoever, knowing of such 

„order for apprehension, harbours or conceals that person with the intention of preventing 
him from being apprehended, shall be punished in the manner following that is to my, 
if the offence for which the person. . „is ordered to be apprehended is punishable with death, 
he shall be punished with imprisonment of either descrigtion for a term which may extend 
‘toeven goara asa ahali aleo lip lable t0:tne i. 

Thesei rei 1f the efehce i to be e, first, that there has beep an 
order for the apprehensién of a certain person as being guilty of an offence, secondly, 
, knowledge by the accused party of the order, thirgly, the harbouring or concealing 
‘by the accused of the person with the intention of preventing him from being appre- 
hended. se casa Of a wart Ot etree 1s celine ine oE Cone OF Come 
nal Procedure, 1898, as follows :— _ e . 

Section 75. (1) Epey vanent of dea ied by a (Court inde this Code hai be i 
writing, signed by the presiding officer, or in the case of a Bench of Magistrates, by any 
member of such Bench, and shall bear the seal of the Court, - 

Ea Every sich warrant shall retain in force nt it ie eanelled by the Court which 

issued it, or until it is executed. 
The form prescribed for dich a warrant is set out in Schedule V of the Code. 

Schedule V. Fom [1—Woarrant of “Arrest. . 
= (See Seqgion 75) « > I 
To (name and designation of the personi or persons who js or are to execdte the. warrant) 
WHEREAS , of ; ` stamds charged with the offence * 


A 


7 
g ` 


3 


’ 
\ 
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- of (state-the offence), you are hereby directed to arrest the said- ° . `, and to pro- 
“duce him before me. Hereinvfail not.. ` 
Dated this ‘day of ` 38, an 
© (Seal) : (Sighature) ` 


A warrant or order of thia character ig a public document, end the conditions neces- 
sry t prove it are prescribed in æ. 6, 64 and 65 of the Indian Evidence Act, which 
` are in the following terms :— R : 
“62. Pacar sidna pens ‘he occitient: Ital prodded: Wa vhs ingestion OF the Conte 

Se Deets ren reves by enemas sei a Eee 
“ mentioned. ‘ ow 

65. Secondary evidence may be given of the exisfence, oondition or contents of a docu: 
ment’ in the following cased :—- ` v 
=» (a) ‘when. the original is shown or appears to bein the possession’ or power 

‘of the pereon against whom the is sought to be proved, or of any pereon 
out of reach of, or not subject to, ‘the process of the Court, or, $ 

of any person legally bound to produce it, e ‘ 

and when, after the notice mentionad in section 66, ich perstt dae ah A TA E 

(b) when ¿he existence, conditlon-or contents of the original have been proved to be ad- 
‘mitted in writing by the person against whom it is proved or by his representative in interest; 

(e) when the original has been destroyed drelost; or when the party offering evidence of 
Be OLEA RTI ON BY: ET TRON DO BADE MOA Pia apt UNIE O Dew eras ncn 
{ein reasonable time ; 

td) ae E eal E E aks EA TEA 

(e) «when the original is a public document within the meaning of dection 74 ; : 

yf) when the original is a document of which a certified copy is permitted by this Act, ag 
by any other law in force in British India, to be given in evidence ; 

o L when the originals consist of fumeroua acodunts or other documents which canhot 
conveniently be examined in Courl, and the fact to be’ proved is the general result óf the 
whole collection. 

In cases (a), (c) and (d), any secondary evidence of the contenta of the documents is 
admisible, , 


= = sin case (b), the written admission is admiasible.* 


HT 


S 


Jn cape (e) or (f) a omtifed copy of the document, but no other kind of secondary ‘evi 
dence, is ‘admissible. ‘ < g 

: Ta cass i eaa thin e a ns to Mid a e e Oae By ate: 
sop who has examined them, and who is skilled in the examination of such documents. 


The ten persons charged together’ with the appellant were (1) ‘the pattagar or ` 
proprietor ofan estate at Palayakottai, in the grounds of which the two suspected 
Valayans were eventually arrested, and eight other persons who were servants of the 
pattagar, thé appellant and anothey person said to have assisted thé appellant.. The 
appellant was arrested on September 29, 1940, the pattagar and‘the others arrested 
with him having been arrested og, August 23, 1940. The charge against the appellant 
was in due course framed by the Sub-Divisional First Class Magistrate of Coimbatore. 
It was dated January 18, 1941, and was in the following terms :— mes 
That on or About the 13th dafof July, 1940, Soratta Valayar, son of Vettai Valayar, and . 
Kooravalayay, aon of Alaga Valayar, were ordered to be: apprehended for, an offence under 
` section 302, by“the. Sub-Magistrate, Udumalpet, a public servant in the exercise of his lawful 
powers as such public servant, and that you knowing of the said order for apprehension-on or 


„about the 22nd day of August, 1940, at Palayakottai harboured the said’ Soratte Velayar . 


‘and Kooravalayar with the intention.of preventing them from being apprehended and thereby 
committed an offence punishable under section 216 of the I. P. C, and within my cognizance. 
The,charge, referred to an order, though without giving any precise date for it Jt 
specified the place and daté Sf the offend? and alleged that the accused knew of the- 
- alleged order before the gate othe alleged offence, which was said to have been com- 


z s 
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mitted on or about August 22, 1940. Tt is clear that it was necessary for the prox 
cution to establish that before that date the order existed and was known to the appel- 
lant, and that the acts amounting to, harbourage were done by the appellant with that 
knowledge. The prosecution aougiit to prove both that the warrant of arrest had been 
issued and that thé appellant knew of its igsue by means of two proclamations, one in 
respect Of each of the twb euepcted Valayanse These were except for the name of the 
particylar ‘suspect in identical terms. It will be enough to quote one of them. 

-In the Court of the Sub-Magistrate, Udumalpet R. C. XI of 1940, Calender Case. 

Wheress complaint has been made before me that Soratta Valayan, adn of Sellappan. alias 
_ Vettai Velayan, Nallur, Palladam Taluq, haa committed (or is suspected to have committed) 
the offence of murder, punishable undér section 302 of the ‘Indian Penal Code, and the war- 
rant of arrest issued was returned with the endorsement that the said Soratta Valayan could 
_ not be found and whereas it hag been ghown to my satiafaction that the sald Soratta Valayan 
has abeconded (or is concealing himself to avoid ‘the execution of the said warrant) ; ae 
Proclamation is hereby made that: the eaid Goratta) Valayan ia required to appear at Udu: 
malpet' Camp before this Court, to answer the said complaint on the 18th August, 140, at 
10 am. . 
Dated thia 5th day of July, 1940, . 7 (Signed) JOHN A. SAMUEL, 

: Sub-Magisirate, + 

“There was no evidence at all in this case to show that the proclaniations or either 
of them came to the knowledge of the appellant, or that he had ever visited Nallur, 
or that it was reasonable to-assume that he had done so, or’ (apart from the evidence -~ 
of his ‘alleged ‘association with the two Valayans) that he had ever associated with the 
type of person &sually to be found in a Valayan village. ` 

. It'ig obyious that there could not be proof that the appellant ‘knew of the orders 
or warrants of arrest, unless or until the issue’of the warrants-had been proved, The 
proclamation was made under s, 87 of the Code ‘of*Criminal Procedure, but there is, 
in their Lordships’ opinion, as will be explained later, nothing in that section which 
makes the proclamations legal evidence of the issue of the warrant or order-of arrest, - 
nor is there anything either in a. 87 or in the facts of the case which makes it possible 
to impute to the appellant notice of the preclamations or their térms. This makes it? 
unnecessary to comment on the curious fact that the date of the warrants’ of arrest 
given in the proclamations (July 5, 1940) differs from the date given in the charge 
(on or about July 13, 1940). Tt will not, be surprising that the same vagueness as to asf 
dates recurs im the evidence called to establish the ‘ ‘ harbouring.” There was some ' 
discussion -as to what were-the dates of the various occurrences spoken to by the 
evidence, but there is in their Lordghipe’ opinion no evidence to show that there ever 
. were the orders or svarrants proof of which was’ esserftial to the prosecution's case, 80 
that it will not bẹ necessary to maky any meticulous examinatiqn of the evidence. 

It is sufficiently clear in their Lordships” opinion "that the Sessions Judge was Tight 

in his conclusion on this aspect of the case, which was in effect that even on the prose- 
cution’s evidence the appellant brought the Valayans to the pattagar’s compound 
nearly four months before the proclamations were iæùed and was not said to bave 
associated with them at that place later than six’ weekagbefore the proclapations. The 
Sessions Judge in his judgment pointed out that although the necessary warrants or 
orders had: not, been filed, hë hevertheless felt justified in inferring from the terma 

of the proclamations that they had been issued. On this point their Lordships are 
unable to agree with the, Sesaions Judge for, reaBons to be stated ‘later. But they do 
agree with his conclusion thaf, even assuming, as he did, that the warrants bad in fact 
been issued, it had not béer’ proved that the appellant knew of them. He -went on 
‘tq emphasige the difference between thè positive word “ knéwing” used in s. 216 and 
the words “ has reason to believe” as used@in s. 212 of the Code as an alternstive to 
“knows”. He algo referred to the definition of “hag reason to believe” in s. 26 of ; 


~ 
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the Code as meaning “ having sufficient cause to believe.” In their Lordships’ opinion 
the Sessions Judge was right in holding that the word “knéwing” meant something 
more than and different from the words ' ‘had reason (or sufficient cause) ‘to believe.” 
The latter words might be satisfied even though no warrant had in fact been issued. 
“ Knowing” however implies a fact which can be known. It does not necessarily 
import actual evidence of the senses, but»it does import” knowfėdge of something actdal 
by means of authentic or authoritative information. , The Sessions Judge algo held | 
that the proclamations could not be de@med to establish that the appellant “knew ” 
of the issue of the warranta. He accordingly beld that lhe appellant should be pl 

Horwill J: on appeal reversed that decision. It is not necessary to examine his’ , 
analysis of the evidence of fact. It is enough tó say that their Lordships. prefer in 
general tat of the Seasions Judge. But he, erroneously, as their Lordships think, - 
, treated the objection that the issue of the warrants had riot been ptoved as a “ techni- - 
“cal” objection, and he rejected or disregarded fhe distinction between “knowing” 
and “having reason to believe.” He rea s 216 as if it contained the latter words. 
These two errors are, in their Lordships’ opinion, sufficient to vitiate his judgment and, 
the resulting conviction and sentence. ` 4 ~ 

Bee ee ae ce Gi T E ave 
that there ig no evidence that the warrants or orders were ever issued. Sections 62, 
64 and 65 of the Indian Evidence Act define the only evidence which thé law permits 
in order to prove a warrant of arrest, and that is under s. 62 of the Act production of 
' the original order, or, under the conditions epecified in ». 65, of a certified copy. A 
. warrant of arrest is a public document which affects the personal liberty of the sub-` 
ject. The statute as’ quoted above prescribes its form. Jt has to bear the appropriate 
signature and’ seal. Any laxity of proof might have serious consequences. It might 
_ for instance lead to error as to the iSentity of thè person to be apprehended. Second- - 
` ary evidence other than a certified copy would not necessarily or even obviously show _ 
that the statutory fórm had been complied with. But it is unnecessary to emphasise - 
thie point. The objection taken on*the appellant’s part ib not technical but substan- ~ 
— tigl. Mr. Roberts, the able counsel for the Ingian Government, did not in the end _ 
contest its validity. “Indeed, he'said that the Indian Government would not coun- 
tenance any relaxation of the stringency.in regard to warrants of arrest of s8. 62 and 65., | 

It is sufficient to refer briefly to an argument based on sub-e. (3) of s. 87, the 
-words of which are as follow : ie : 

(3). A statement in ‘writing by e Court ising the proclamation to the effect that the 
proclamation was duly published. a specified ‘day shall be conclusive evidence that the 

"requirements of this section have been’ complied with,’ and that the proclamation was pub- 
ished on. sych day. 

Their Lordshipe cannot read these words Às overriding the requirements of the 
Indian Evidence Actor as making the proclamation evidence that the warrant had 
been issued. The method of proving the warrants is not a requirement of the section 
‘which is merely dealing with the proclamation’ itself and the mode of publishing it 
and the like. , Nor, does s. 87 expressly or by implication thake the proclamation equi- 
sale fo cst tg oF iy epee E the E the iowa 
village where it is published.: 

Some rieren wad mada to the hile’ elaun to: aurat Endings or fact in dhe 
„Court below. If that rule applied af all, it would involve concurrent findings in all 
the Courts below, whereas here there are such findings in only two out of three. But 
Sra a oy oe a 
_shipe not concerned with formal rules only with the question w r a 
barbs a mivaige of ein deir pn forthe evar he 

. been in this. case. . e 
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In their judgment the appeak should be allowed and the conviction set aside. 
Solicitors for appellant : Douglas Grani & Dold. 
Solicitor for respondent’: Solicitor, India Office. 


. e ° a 
* i e Preseni : 


LORD MACMILLAN, LÔRD CLAUSON AND SR GEORGE RANKIN. 
BAI SHEVANTIBAI v. JANARDHAN RAGHUNATH WARICK.* 


Civil Procedure Code (Act V of 1908), Sec. 110—Appeal—Privy Cowncitl—Value of subject- 
matter in partition swit—Practice—Special leave to appeal with liberty reserved to res- | 
pondent—Whether separate petition required ta rescind leave. 

Under e. 110 of the Civil Procedure Colle, 1908, the value of the subject-matter in 
diapute on appeal to His Majesty ig Council must, im a suit for partition, be taken to 
be the value of the share of the joint family property in respect of which the appellant 
is Gaiming. A question as to the title of the plaintiff to the share, which he daims in 
the joint property, does not become a question respecting the whole of the joint family 
Ses eens eum a Ne i Ope a emit AD toe Sema staal eae 
being partitioned. 

Where tha Privy Connicil pante: social Terve to wiped. with liberty bo thie reponit 

A to contend at the hearing that such leave ought not ta have been granted, no petition 
by the respondent to rescind the leave is required. i 


. GPECIAL leave to appeal was granted by the Privy Council with liberty to the 
respondent to raise at the bearing the.question whether the leave was properly granted, 
from a decision of the Bombay High Court reported at 41 Bom. L. R. 631. 


Sir Thomas Strangman K. C., and A. G. P. Pullen, for the appellant. 
C. S. Rewcastle K. C. and S. P. Khambatta, fof the respondents. 


Lorp CLAUSON. In the suit which*gived’ rise to the present appeal the appellant, === 
-aa assignee of the purchaser from a member of a joint family of one-sixth share in 
the joint family property, sued for partition of the family property and to have her 
-one-sixth share allotted to her. She also sought, as assignee of a mortgage on another 
sixth share, to have her mortgage enforced ; but this part of the suit resulted in a 
decree in the present appellant's favour for a trifling sum and the only question raised 
in regard to this part of the case relates to a question of costs. The question remain- 
ing in controversy is whether the appellant’s claim is barred by the law of limitation. 
The value of the interest which the appellant claimg is well under Ra 10,000 probably 
-about Ra. 3,000. The total value of the joint family property exceeds Ra. 10,000. There 
is no controversy as to the identity or extent of the family property, or as to the 
-right of partition to which the appellant would be entitled if the law of limitation were 
-not a bar to her claim. . 

In the Court of first instance the claim was held to Be barred by the law of limita- 
tion and the auit, 90 far as it related to the claim for partition, was dismissed. On 
appeal to the appellate Court, that Court dismissed the appeal as well on the question 
of the present appellant's claim to partition, as also on the question of costa. 

The appellant in due course applied to the appellate Court for the usual certificate 
for leave to appeal ta His, Majesty in Council. The power of the appellate Court to 
grant the necessary certificate turned upon the true construction, in ite application to 
=the presentecase, of s. 410 of the Civil ure Code which is as follows :— . 
“110. In each of the cases mentioned in (a) and (b) of section 109, the amount 

* Decided, May 22, 1944. Appeal from Bombay. 
R. 107. 


850 THE BOMBAY LAW REPORTER. 


or value of the subject-matter of the suit in the Court of first instance must 
rupees or upwards, and the amount or value of the subject-matter in disp 
Hia Majesty in Council must be that sum or upwards, 
oc the decree or final order must involve, directly or indiredtly, some < 
to or respecting property, of like amount or value, 
and when the decree or final order appealed from affirms the décision of 
diately below the Court passing such decree or final order, the appeal m 
substantial question of law.” e 

The appellate Court took the view that there was no question in tl 
a character as to make it a fit case for the grant of a certificate under 
dismissed the application on the ground that, the share of the appellant 
of which she sought partition being leas in value than Rs. 10,000, th 
of the appeal was below the minimum value required by a 110. `’ 

The present appellant thereupon petitioned His Majesty in Cot 
leave to appeal, and leave was so granted, but upon the terms that li 
reserved to the respondents to contend that sych leave to appeal ot 
circumstances of the cas to have been granted. Upon the appeal com 
Lordships, the respondents, in exercise of the liberty so reserved, contet 
preliminary point, that leave to appeal ought not in the circumstan 
to have been granted. They contended that fhe High Court had correc 
“value of the subject-matter in dispúte on appeal” the value of the 
by appellant. They pointed out that thie view of the matter accorded 
by the, Bombay High Court in De Silva v. De Silva’ followed by the s 
in Raoji Bhikaji v. Laxmibai® and in Nariman Rusiomfi v. Hasham . 

The appellant based the contention that the High Court had wro 
grant a certificate on the second*cliuee in s 110 and argued that th 
present case involved directly or indirectly a question respecting th 
joint family property, admittedly of a value exceeding Rs. 10,000. T 
the decision of the Calcutta High Court in Lala Bhugwat Sahay v. 
DU Dose ani to Rey decision) OF IDe Alialiabag MIRE Codrii Muga 
‘Abida Begam.’ 

Ther Loriahips are eiGated: that the ada CGn ye comet 
the value of the subject-matter in dispute on appeal to Hia Majesty i 
be taken to be the value of the share of the joint family property in 1 
the appellant is claiming, and indeed this view was not disputed before 
Board. A further question, however, remains, namely whether the 
partition on the ground that tHe claim is barred by the law of limit 
directly or indirectly some claim or question to or respecting” the jc 
; as a whok. Their Lordships do not find it necessary to dex 
words of the second clause in s. 110 can on their true constructio: 
any property but that outside the suit. It is enough for the purpose: 
case to say that their Lordshipe feet no doubt that a question as to 
plaintiff to the share which he,claims in the joint property’ does not be 
Tegpecting the whole of the joint family estate merely because if his tit 
it will result in the joint family estate bemg partitioned. 

Their Lordships are thus of opinion that the High Court were righ 
grant the certificate, and that accordingly the appellant was not jus 
this Board for special leave toeappeal. The contention which the resp 
the Order in Council of March 7, 1940, given liberty to bfing forwarc 


1 tee) Se ae Boot ' S. © 26 Bem. L. R 
' 2 (1919 L. R. 44 Bom. 104, 4 (ieee) 10 C. W. N. E 

8. © 22 Bom L. R. 24% 5 (1982) L L. R. 54 AD 
3 (1924) L L. R. 49 Bom. 149, 


of respondents Nos. 8 and 9, who alone 
Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondents : H$. S. L. Polak & Co. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Harilal Kania, Kt., Acting Chief Justice, and Mr. Justice Chagla. 
AMRATLAL AMARCHAND t. MULJI SAVCHAND.* 


Mortgage—Puisne morigageas—Right of puisne Korijäges to apply for personal decres when 
assets not sufficient-—-Time when suck right arises—Limitation—Civil Procedure Code 
(Act V of 1908), O. XXXIX, rr, 4, sub-r. (4), and 6; Appendix D, Forms Nos. 9, 10 
ond 11-—Indian Limitation Act (LX of 1908), art. 181. . 

In a suit filed by the first mortgagee against the mortgagor and subsequent mortgageca, 
it is the duty of the Court under sub-r. #4) in O. XXXIV, Civil Procedure Code, 1908, 
and forma Noa, 9, 10 and 11 in Appendix D to the Code, when pasing the prelimi- 
nary and final decrees, to adjudicite upon the respective righta and liabilities of all the 
parties to the suit in the manner set forth im the forma. It ia not necessary for the 
puisne mortgagees to file a substantive suit or counterclaim to get their rights merttioned 

« in the said forms ascertained. The right of the mortgagees, who had not received satie 
faction, for a personal decree is to be considered hy the Court after the mortgaged pro- 
perty ia sold and the deficit is ascertained. When dh application for a personal decree 
is made, under O. XXXV, r. 6, of the Code, the Court has to amsider whether the 
daim for that relief under the mortgage is or is not barred by limitation. The relevant 
time for that is the institution of the stit by the plaintiff. In the case of a puisne mort- 
gagee the latest date is the date on which the written statement is filed. 

Palaniappa Chettiar v. Narayanan Chattiar,) referred to 
Pell v. Gregory,? distinguished. 
DEFENDANTS-appellants were members of a joint Hindu family firm carrying on 
business in the name of Amarchand Madhavji & Co. ; 
Defendants Nos. 1 and 2 were brothers ; defendants Nos. 3, 4,and 5 were sons of de- 
fendant No. 1; and defendants Nos, 6 to 10, who were minors, were sons of defend- 

ant No, 2. . 

Defendants Nos 1 and 2 deposited the title-deeds of their properties at Ballard 

Estate with the plaintiffs, the Allahabad Bank, Ltck, to secure the repayment of ET 

vances made by the plaintiffs to Amarchand Madhavji & Co. from time to time to 

the extent of Rs. 7 lacs and interest thereon. Defendante Noa. 1 and 2 also exe- 
cuted in favour of the plaintiffs a promissory note for Rs. Cla ae cola ee 
for their indebtedness. : 

On December 12, 1929, defendants Nos. 1 and 2 executed a second mortgage of the 
said properties in favour of defendant No, 11 to secure the payment of the sum of 

Ra. 2 lacs, 

On April 10, 1930, defendants Nos. 1 and 2 executed a third mortgage of the said 
properties along with other property situate at Vikhroli jin favour of defendants Nos. 

12 and 13 to secure repayment of the sum of Rs. 79,000 and interest, 


1 Ser er oa ear * Noa, 1 and 2 of 1944: O. C. J. Suits Nos. 
c°32 Bom. LÆR. 1150, @2 of 1935 and 918 of 1935. x 
2 (1980) L R STIL A 279, 1 hop A ee 
s. Cc. 32 L. R. 1576. 2 (1 L LR. 52 Cal 828, F.B 
* Decided, August 24,1944, O.C.J. Appeals 


Ra 7,89,918-13-9, and interest thereon, at the rate of sevene and a half per cent, per 
annum, but the defendants failed to pay. The plaintiffs filed a suit (No. 812 of 1935) 
to recover the said amount. 

Defendants Nos. 12 and 13 in their written etatement, dated August 27, 1935, stat- 
ed that defendants No. 1 and 2 had failed to pay the ptincipal sum of Rs, 79,000 on 
April 10, 1932, which was the due date on which they had agreed to repay it under 
the mortgage-deed. Defendants Nos 12 and 13 submitted that upon the sale of the 
properties the balance which might remain after satisfaction of the claims of the plaint- 

* iffa and defendants No. 11 might be ordered to be paid to them to the extent of their 
claim, and that in the event of such balance being insufficient to satisfy their daim 
they reserved their right to take such steps as they might be advised against Amar- 
chand Madhavji & Co. for the recovery of such deficiency, 

On September 10, 1937, a decree was passed by consent by which the amounts of 
the differenf mortgagees were declared. 

On March 23, 1938, the properties were,sold by the Commissioner and his certifi- 
cate was issued on April 9, 1938, 

On June 28, 1943, defendants Nos. 12 and 13 took out a notice of motion for a 
personal decree against the mortgagors as the amount realised was not sufficient to 
~ discharge their debt. 

»Amarchand Madhavji & Co. had deposited title deeds of their property at 
Vikhroli with one Vrajlal Jiwandas and his wife by way of security for repayment of 
the sum of Rs. 25,000 which they had borrowed from Vrajlal. 

As Amarchand Madhavji & Co. failed to repay the amount with interest thereon, 
Vrajlal and his wife filed a suit (No. 918 of 1935) against them to recover the amount 
by sale of the properties. To that suit defendants Nos. 12 and 13 were made parties 

= as defendants Nos. 3 and 4, as they were thirfl mortgagees of the said property. De- 
fendant No, 2, one Nowroji was a second mortgagee. 

Defendants Nos. 3 and 4 filed their written statement, dated November 9, 1936, stat- 
ing that under the deed of mortgage dated April 10, 1930, a sum of Rs. 1,06,401-11-6 
was due to them, that upon the sale of the property the balance which might re- 
main after satisfaction of the claims of Vrajlal and his wife and defendant No. 2 
might be ordered to be paid tp them to the extent of their claim, that in the event 
of the balance being insufficient to discharge their claim they reserved their right to 

«kake such steps as they might be advised. -They also asked for a personal decree 
against Amarchand Madhavji & Co. for any deficiency that arose, 

On November 18, ‘1936, the Court passed a preliminary decree and on April 13, 
1938, the decree was made absolute. 

The Vikhroli property was sold in January, 1943. As.the amount realised was not 
sufficient toesatisfy the mortgage debt of defendants Nos. 3 and 4, they took out a 
notice of motion on July 17, 1943, for a personal decree against the defendants. 

Both the motions were heard together by Coyajee J. who made them absolute. In 
suit No. 812 of 1935 defendant Na, 1 was ordered personally and defendants Nos, 3 
to 8 to the extent of their share in the jomt family properties to pay to defendants Nos. 
12 and I3 the sum of Rs. 1,45,786-12-0 being the amount due under the consent 
decree dated September 10, 1937, with coste. , In suit No. 918 of 1935 defendant No. 
1 was ordered to pay to defendants Ni . 3 and 4 the sum qf Rs 1,47,459 beingsthe 
amount due under decree dated N 18, 1936, with costs. 

, The defendants in bgth thè suits appealed. 


1944] AMRATLAL AMARCHAND V. MULJI SAVCHAND (O.C. J.) 853 


M. P. Amin, for the 
B. J. Desai, Sir Jamshedji Kanga and K. M. Munshi, for the respondents. 


Kania Ag. C J. This js an appeal from the judgment of Mr. Justice Coyajee. It 
aries out of mortgage transactions. On May 24, 1935, the Allahabad Bank, Limited, 
filed, Suit No. 812 of 1985 to endorce the first mortgage on the Ballard Estate property 
executed by defendants Nos. 1 to 8 in their favour. Defendants No. 11 were the second 
mortgagees. Defendants Noe. 12 and 13 wera the third mortgagees of that property, 
along with another property at V#khroli, which was also their security for the amount 
advanced by them ta the m&rtgagors. The third mortgage in favour of defendants 
Noa, 12 and 13 was dated April 10, 1980. The amount became due at the end of 
two years from the date of the mortgage. Defendants Noe. 12 and 13 filed their written 
statement on August 27, 1935, In that suit according ta O. XXXIV, r. 4, of the Civil 
Procedure Code, 1908, a decree wase passed in accordance with Form No. 9 of Ap- ° 
pendix D on September 10, 1937. It wasea consent decree by which the amounts 
were declared, instead of accounts being taken by the Commissioner. The decree 
was drawn up on thoee lines, The property was sold on March 23, 1938, and the 
Commissioner's certificate was issued on April 9, 1938. Defendants Nos, 12 and 13 
took out a notice of motion for a personal decree against the mortgagors on June 28, 
1943. Appeal No. 2 of 1944 is from Suit 918 of 1935. That related to the Vikhroli 
property of which the plaintiffs in that suit were the first mortgagees. The firm of 
Mesra. Amarchand Madhavji & Co. were the mortgagora, Defendant No. 2 was the 
second mortgagee while defendants Nos. 3 and 4 (who are the same as defendanis 
Nos 12 and 13 in Suit 812 of 1935) were the third mortgagees, I have already ‘point- 
ef out that their claim arose out of one mortgage transaction which covered both the 
Ballard Estate property and the Vikiroli property. , In that suit defendants Nos. 3 
and 4 filed their written statement on November 9, 1936. The preliminary mortgage 
decree was passed on November 18, 1936, in accordance with Form No. 9 of Appendix 
D to the Civil Procedure Code. The decree absolute was passed on April 13, 1938. 
The Vikhroli property was sold in January, 4943. Defendants Nos. 3 and 4 took out 
a notice of motion on July 17, 1943, fof a personal decree. 

The mortgagore are the appellants in both the appeals. Their contention is 
that the application for a personal decree ig time-barred. It is contended that 
in neither of these two suits the third mortgagees had filed a counterclaim. In 
their written statement they had not asked for a personal decree, In fact in pa- 
ragraph 5 of their written statement in suit No. 812 of 1935 they had reserved their 
Tight to take such steps as they might be advised against the mortgagor for the re- 
covery of such deficiency. In my opinion this point has no substance because at the 
time of passing the consent decree the parties could, jnstead of incurring the cost oe 
formal amendment, have very well proceeded on the footing that the necessary amend- 
ment was made and the rights of the parties ascertained on that footing. The Court has. 
not now to proceed on what was contained in the written statement but on what was 
contained in the preliminary and final decrees under which the righta of the parties 
have been declared and ascertained. The contention ofthe’ appellants i$ that in the 
absence of a suit or a counterclaim by the third mortgagees, their right to apply for 
a personal decree arises only under the consent decree, and as more than five years 
had expired since then their right was time-barred under art. 181 of the Indian Limi- 
tation Act. It was contended, in the alternative, that if the rights of the parties are 
only under the mortgage, the tight of these mortgagees fo a personal decree was time- 
barred because no suit was filed by those mortgagees till 1943, and the liberty to apply 
fowa personal decree, cgntained in the final did not give rise to any new sight, 
bat left the parties to put forth their claim for a personal decree under their original 
mortgage. If on the date of the application the right “to obtain a decree under the 
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personal covenant waa barred, the mortgagees were not entitled to such a decree, In 
my opinion, these contentions are unsound. 
The acheme of the Civil Procedure Code has been materially altered by the inclu- 
gion of eub-r. (4) in O. XXXIV, r. 4. That was done bf the Transfer of Property 
(Amendment) Supplementary Act, 1929. Reading that tule with Forms Noe. 9, 
10 and 11 in Appendix D, it is clear tiat in a suit filed by the first mortgagee against 
te ee ee E E 
preliminary and final decrees, to adjudicate upon the respective rights and liabilities 
of all the parties to the suit in the manner set forth in the forms. It is not now 
necessary for the puisne mortgagee to file a substantive suit or counter-claim to get 
his righte, mentioned in the said forms, ascertained. The present two suits are clearly 
suits of that description. The form of the decree is on the lines of Form No, 9 m 
Appendix D. It declares the amounts due by the mortgagore to the first mortgagees, 
the second mortgagees and the third mojtgagees. It specifies the times within which 
the amounts due to the respective mortgagees have to be paid and it further pro- 
vides that in default of payment the propertyeshould be sold. It also provides the 
order in which the sale-proceeds have tm be applied, and if a deficit arises, liberty is 
reserved to*each of the parties, who does not receive satisfaction of his claim out of 
the security given to him, to apply for a personal decree for the deficit Having 
regard to that, it seems clear that the question of ascertaining the amount personally 
payable by the mortgagors was deferred till the property was sold and the deficit 
ascertained. On that being done, the right of the mortgagees, who had not received 
satisfaction, for a personal decree had to be considered by the Court. If the claim 
was found valid and not barred, the Court would pase a decree. The contention of 
the appellants is that the relevant time to be considered for deciding the question of 
limitation is the date on which fhe application is made to the Court, In my opinion 
the wording of O. XXXIV, r. 4, sub-r. (4), negatives that argument. In Paleniappa 
Chettiar v. Narayanan Chettiar! the relief of a personal decree is fully discussed in 
the judgment of Mr. Justice Varadachariar, He observed as follows (p. 194):— 
. ‘A mortgagee’sa mut for sale may. compris@ two yeliefs, one by way of sale of the properties 
mortgaged and the other by way of a personal decree against the mortgagor for what may 
remain due after the mortgaged properties have been sold. Though the plaint praye for 
both the reliefs, the Court is in the firet instance expected to deal only with the relief by way 
of ele. The preliminary decree contains a declaration of the amount due on foot of the 
mortgage and contains directions as to-what is to happen (i) if the defendant pays the 
amount into Court and (li) if the payment is not so made; but both the directions relate 
only to the property mortgaged. „The plaintiffs right to the other relief is not tried either 
at this stage or even at the stage of the final decree ; so that, the final decree under Order 
, tule 5, Civil Procedure Code, cannot be said to involve any ‘ adjudication’ as to 
part of the suit and much less fo have ‘completely disposed of it.” 
The application for a personal decree is clearly under O. XXXIV, r. 6, read along 
with the form of the final decree, which the Court has passed in the particular case. 
Those observations show that at the time when the application for a personal decree 
ig made the,Court has to cogsider whether the claim for that relief under the mort- 
gage is barred or not. As I have pointed out, the relevant time for that is the insti- 
tution of the suit by the plaintiff. In the cage of a puisne mortgagee, the latest date 
may be when he filed his written statement. In the present case whether it is the 
date of the suit or the written statement is immaterial, because in any view on the 
later date the claim of ‘the acond mortgagee to enforce the personal covenam waa 
within time. I have already pointed out that by the preliminary decree and the 
final decree the Court adjudicated upon the fespective rights of the partigs parties in respect 
of the property. Liberty was reserved { them to apply for personal decree under 


a 2°(1935) I. L. R. 59 Mad. 188. 


1944] AMRATLAL AMARCHAND #, MULJI SAVCHAND (0.GJ.)—Kamta Ag. C. J. 855 


O, XXXIV, r. 6. That application is made by a notice of motion under the rules 
of this Court. On that date, in my opinion, the claim is not time-barred because the 
relevant date at the Idtest is the date when defendants Noa 12 and 13 filed their 
written statement. Therffore under the contract of mortgage the notice of motion 
was within time and the contention of the appellants must fail. 

The contention that under the consent dectee the rights of the parties were crys- 
tallised’ and the application forea personal decree under art. 181 of the Indian Limi- 
tation Act must be made within three years fifter the deficit was ascertained, ia also 
unsound. The consent decree contains a narration of the amounts due and does not 
cut down the mortgagees’ rights under the mortgage. The mortgagees’ right to enforce 
the personal covenant, which was in their mortgage, is not taken away by the consent 
decree. The terms of the consent decree in this suit do not lend support to the 
argument that the right had lapsed, Under art. 181 of the Indian Limitation Act , 
the time of three years begins to run from the date the right to apply accrues to the 
applicant. The fact that, after taking credit for what was received under the sale of 
the Ballard Estate property, the balance payable under the mortgage was ascertained 
in 1938, gave no right to the mortgagees to apply for a personal decree, because they 
would be immediately faced with the contention that the other property’ namely, the 
Vikhroli property which was also their security, remained to be sold, and til that 
was realized it cannot be stated that under the mortgage there was a deficit. In my 
opinion, therefore, the alternative contention that because of the consent decree de- 
fendants Nos. 12 and 13 had to make their application within three years of the 
Commissioner's certificate dated April 9, 1938, on the sale of the Ballard .Estate 
property also fails, Under art. 181 the time to make the application did not begin 
to run till the Commissioner issued his certificate in January, 1943, on the sale of 
the Vikhroli property. The application is, therefor, not barred under that article. 

The appeal, therefore, fails and is dismissed with costs. 


CHAGLA J. I agree, The appellants in this appeal are the mortgagors, and the 
Tespondents are the third mortgagees of two properties, one at Ballard Estate and the 
other at Vikhroli. Suit No, 812 of 1935 from which this appeal arises was filed by 
the first morigagees to enforce their mortgage. The first mortgagees’ security was 
only the property at Ballard Estate. To that suit the respondents were made party- 
defendants as defendants Nos. 12 and 13 being the puisne mortgagees, and the first 
question that arises in this appeal is whether the respondents’ right to enforce the 
personal covenant under their mortgage is barred. - Now prior to the amendment of 
O. XXXIV, x. 4, by the Transfer of Property (Amendment) Supplementary Act, 
1929, a puisne mortgagee bad two rights in a suit filed by the prior mortgagee : (1) the 
Tight to redeem the property mortgaged, and (2) to share in the sale-proceeds if «tikes 
property was sold. If the subsequent mortgagee wanted to enforce his personal cove- 
nant under his own mortgage, he had either to file a separate suit or to counterclaim 
in the suit filed by the prior mortgagee ; but the position of the subsequent mortgagee 
was materially altered by the amendment of O. XXXIV, r. 4, to which I have just 
referred. After the amendment the suit filed by the pfior mortgagee was not merely 
a suit to enforce his own mortgage but it was equally a euit to determine the rights 
and liabilities of all the parties to the suit. Therefore the nature of the suit filed by 
the prior mortgagee after the amendment in 192Q was much more comprehensive than 
it was before the amendment. When after the amendment a préliminary mortgage 
decree is passed in accordance with Form No. 9 of Appendix D to the Code, the 
Court has got to determine whether at the time of the passing of the decree the per- 
sopal covenant of the gybeequent mortgagee as much as that of the prior mortgagee is 
enforceable. Now if one looks at the Form, it provides that the liberty to apply for 
a personal decree shall be incorporated in the preliminayy décrge provided such remedy 
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is open under the terms of the respective mortgages of the prior and subsequent mort- 
gagees and is not barred by any law for the time being iff force. Therefore, when: 
one turns to the consent decree in this suit which has followed to all practical effect 
Form No, 9, one finds that the Court has reserved the lib@rty to the respondents to 
apply for a personal decree. In my opinion the proper time to consider whether the 
right to enforce a personal covenant on*the part of the respondents was barred or not 
was before the consent decree was passed. If that contention had been taker up by 
the appellants, it would have been the uty of the Court to consider that contention, 
But that contention was not taken up beoause at the date of the filing of the suit— 
and even if one considers the filing of the written statement by the appellants as the 
material date as suggested by the learned Chief Justice, even at that date the claim 
of the appellants to enforce the personal covenant was within time. The whole of 
Mr. Amin’s submission on this point has been that as the respondents did not file 
a guit to enforce their covenant and did not even counterclaim in the suit filed by the 
first mortgagees, their claim on the covedant is barred ; that the period of limitation 
is six years from the time when the amount becomes payable under the mortgage 
and that time begins to run from Apeil 10, 1932. In making their application 
for a personal decree it is true that the respondents have not filed a separate suit nor 
have they counterclaimed, But their contention is that they are making an applica- 
tion in a suit which has already been filed By the prior mortgagee and in which their 
right has been determined. Mr. Amin refers to a full bench decision of the Calcutta 
High Court reported in Pell v, Gregory'. In that case the only question that arvee 
for defermination waa whether an application under O. XXXIV, r. 6, fell under 
art. 181 or art. 183 of the Indian Limitation Act; and a full bench of the Calcutta 
High Court decided that an application for a personal decree under O. XXXIV, rt. 6, 
is governed by art, 181 of the Intlian Limitation Act. At p. 844 Mr. Justice Rankim 
(as he then was) says this :-—- 
“In each case the question is one of construction of the mortgage instrument and the 
personal liability to repay may become barred before the right of recourse to the mortgaged 
property is barred. In these circumstances a decree for sale made in a mortgage suit, unlese 
it contains an express decision as to personal liability, is not in any way an affirmation that. 
such liability exists, or ever has existed.” 
Now, in my opinion, in the consent decree taken by the parties there was an affir- 
mation that the liability of the appellants under the personal covenant eristed and 
the consent decree further provided that the right to apply for that personal decree 
should arise when the deficiency was ascertained. It may seem that Mr. Justice 
Varadachariar in Paleniappa Chettiar v. Narayanan Chettiar? takes a different view 
as to the rights which are determined when the preliminary mortgage decree is passed. 
learned Judge has taken the*view in the judgment referred to by the learned 
Chief Justice that the right of the plaintiff to the personal decree is not tried at the 
atage when the preliminary mortgage decree ia paseed but is to be determined at the 
stage when the application for a personal decree is made under the provisions of 
O. XXXIV, J 6; even so, if, the right to enforce the personal covenant was to be 
determined at the time when the application for a personal decree was made by the 
respondents by the noticed of motion, I agree with the learned Chief Justice that as 
far as the question of limitation is concerned, that question has to be determined with 
reference to the point of time when*the suit to enforce their mortgage was filed by 
the first mortgagees or at the latest at the date when the respondents filed their written 
statement in which they put forward their mortgage and asked for a declaration of 
the amount due to them under that mortgage 
The’ next contention of Mr. Amin ia tiat even if the respofidents’ right to enfofce 
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the personal covenant under their mortgage is not barred, in any case their application 
for a final decree is barfed under art. 181 of the Indian Limitation Act. Now the 
question to be decided, ag far as art. 181 is concerned, is : when did the right to apply 
for a decree arise? Mre Amin contends that that right arose on the terms of the 
decree itself when the property, namely, the Ballard Estate property, was sold which 
wag on March 23, 193@ and the deficiency awas ascertained at the latest when the 
sale cettificate with regard to that property was issued on April 9, 1938. Now it 
bas got to be remembered that-the consent decree in Suit No, 812 of 1935 was only 
dealing with the Ballard Estate property. The plaintiffs in that suit, as I have point- 
ed out, had filed the suit to enforce their mortgage which only related to the Ballard 
Estate property. Therefore the Vikhroli property was not the subject-matter of that 
suit at all. The right to apply for a personal decree must be determined according 
to the terms and provisions ‘of the mortgage deed to which the appellants and the 
respondents were parties ; and the tight to apply for a personal decree on the part” 
of the respondents could only arise undtr the terma of that mortgage not when 
the Ballard Estate property was sold and it was found that the respondents’ mortgage 
claim had not been paid off, but when the other property, namely the Vikhroli pro- 
perty, was as well sold and it was found that although both the mortgaged properties 
had been sold, the sale-proceeds were not sufficient to pay off the mortgage claim of 
the appellants. It is almost axiomatic that a mortgagee cannot apply for a personal 
decree against a mortgagor till he has exhausted all the security given to him under 
the mortgage. Therefore till both the mortgaged properties had been sold and the 
position had been ascertained, the right to apply for a personal decree did not arise ; 
and ag the Vikhroli property was only sold on January 18, 1943, it was then that the 
respondents were in a positien to say that as the sale-proceeds of the two properties 
had not been sufficient to pay off thé mortgage claim, they became entitled to ask for 
a personal decree against the mortgagors. Therefore, even under art. 181 of the Indian 
Limitation Act, in my opinion the application by the respondents was within time. 
I, therefore, agree that the appeal should be dismissed with costs. 
Attorneys for appellants : Bhimji & Co. ' 

Attorneys for respondents : Haridas & Co. 


CRIMINAL REVISION. 


Before Mr. Justice N. J. Wadia and Mr. Justice Sen. 
EMPEROR v. JERRY D'SENA* 


Criminal Procedure Code (Act V of 1898), Sec. 549(]); rr. 1 and 2 (Government of Lidin 
Notification No. 4051/2) t—Accused in military service charged with thefi—Prosecution 
given opportunity to obtain permission of military authorities for trial of accused— 
Military authorities not moving Magistrate to proceed with trial——Discharge of accused 
—Validity of discharge. 
Under rr. 1 and 2 made by the Government of Indig, under a. 549 (1) of the Crimi- 
nal Procedure Code, 1898, two courses are open before a Magistrate proceeds with the 
trial of an accused person who is in military, naval, or air force service : (1) The Magis- 
trate has to come to the opinion that he should proceed with the trial without being 
moved thereto by competent military, naval, os air force authority, and in that case he 
must record his reasons, and must give notice to the Commanding Officer of the accused 
and wait for five daya from the date of the service of ‘the notice. (2) The Magistrate is 
moved by competent authority and he proceeds to try the accused. 

° ^ Decided, June 22, d944, Criminal Revi- » gistrate, 7th,Court, Bombay. ° 

sion Application No. 70 of 1942, against an t See Gazette of India, March 16, 1935 

order passed by T. S. Vyas, Presidency Ma- (Part I, p 386). 

R. 108. 
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Clause (a) of r. 1 gives the Magistrate discretion to come to the conclusion that he 
should proceed to try the accused without being moved to By competent authority, and 
the exercise of such discretion is not dependent on whether be is moved by such autho- 
rity or not. The Magistrate is under no obligation to recerd reasons for not being of 
opinion that he should proceed with the trial. 


Tue facts are fully set forth in the ejudgment. 


B. G. Reo, Government Pleader, for the Crown, ° 

‘B. Moropanth, with A. G. Kotwal, for the opponent. 

Sen J. This is an application by the Government of Bombay for revision of an 
order passed by the Presidency Magistrate, 7th Court, Bombay, discharging the 
opponent, Private Jetry D’Sena, No. 3034, accused of theft and praying that the 
order be set aside on the ground that the accused, who is subject to military law, 
has been erroneouely discharged and that the provisions of rules made under a. 549 
of the Criminal Procedure Code, 1898, by the Government of India have not been 
complied with. 

The accused was alleged to have committed the theft on February 18, 1942, and he 
was arrested in January, 1943. He was put up for trial and there were several ad- 
‘journments “for want of time” from February 3, 1943, up to August 18, 1943. 
Thereafter there were more adjournments and on September 20 the case was fixed 
for hearing peremptorily on September 27, 1943, “to enable the prosecution to write 
to the military.” Thereafter three more adjourmments were given and on October 11, 
1943, the Magistrate made the following order : 

“In &pite of the case being adjourned in order to enable the prosecution to write to the 
miktary for their permission, as there ia no permission of the military authorities produced 
and the accused before the Court isin military service, this Court has no jurisdiction. 
Accused discharged. Bail bond cancelled.” 

Section 549 of the Criminal Procedure Code lays down that the Central Government 
may make rules consistent with thia Code and the Army Act, the Naval Discipline 

Act and that Act as modified by the Indian Navy (Discipline) Act, 1934, and the Air 
Force Act and any similar law for the time béing in force as to the cases in which 
persons subject to military, naval, or air force law shall be tried by a Court to which 
this Code applies, or by Court-martial, and when any person is brought before a 
Magistrate and charged with an offence for which he is liable to be tried either by a 
Court to which this Code applies, or by a Court-martial, such Magistrate shall have 
Tegard to such rules, and ehall in proper cases deliver him, together with a statement 
of the offence of which he is accysed, to the commanding officer of the regiment, corps, 
ship or detachment, to which he belongs, or to the commanding officer of the nearest 
meitary, naval or air force station, as the case may be, for the purpoee of being tried 
by Court-martial. Under s. 41 of the Indian Army Act (VIII of 1911) every person 
subject to the said Act who commits any civil offence is to be deemed guilty of an 
offence under a military law, and, if charged therewith under the section, is liable to 
be tried, subject to the provisions of the Act, for the same by Court-martial. “ Civil 
offence ” has been defined in s.97 (Z8) of the Indian Army Act as an offence which, if 
committed in British India, will be triable by a criminal Court. On March 12, 1935, 
the Government of India in the Home Department published a notification No. 
4051|2 making rules as to the cases jn which persona subject to military, naval or 
air force law are to be tried by a Court to which the Criminal Procedure Code 
applies or by a Court-martial, nd rr. 1 and 2 of the said myles are material. Rule 1 
reads thus :-— : ‘ 

“Where a person subject to military, naval or air force law is before a Magis- 
trate and charged with an offenfe for which HÈ is Hable to be tried by a court-martial, such 
Magistrate shall not proceed to trg such person, or to issue orders for hia case to. be referred 
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to a Bench, or fo inquire with a view to hig commitment for trial by the Court of Session 
or the High Court for ang offence triable by such Court, unless :— 

(a) he is of opinion, for reasons to be recorded, that he should so proceed .without being 
moved thereto by competept military, naval or air forca authority, or. 

(b) he ia moved thereta by such authority.” 

Rule 2, so far as material, is as follows :— | f 
“ Before proceeding under clause (a) of rule 1 the Magistrate shall give notice to the 
‘Commanding Officer of the accusgd and, until tye expiry of a period of five days from the 
date of the service of such notice,ehe shall not— 

(a) acquit or convict the "accused, 

(b) frame in writing a charge against the accused,” etc. 

t iW conid ar betalir Concentnenr har tke pectin igo oy aaa 
tratd is erroneous because he should, after recording reasons, have proceeded to try 
the accused under cl. (a) of r. 1 after giving notice to the Commanding Officer of thee 
accused under r. 2, It seems to us that this contention cannot be supported by the 
` language of the two rules which undoubtedly is somewhat cumbrous. There are two 
courses open to the Magistrate, in a case governed by the said rules, before the trial 
„by him of an accused person, can be proceeded with. Either the Magistrate has to 
-come to the opinion that be should proceed with the trial without being moved thereto 
by competent authority, and if he comes to that opinion he must record his reasons ` 
for arriving at such conclusion. But before hé proceeds to try the accused, after 
coming to such conclusion, he must give notice to the Commanding Officer of the 
accused and wait for a period of five days from the date of the service of such . 
notice. The second alternative procedure.is that he is moved by competent thilitary, 
“naval or air force authority and then he proceeda to try the accused. In this cafe it- 
‘seems clear from the record that the Magistrate wag not of opinion that he should 
proceed to try the accused without being moved thereto by competent military autho- 
rity ; and therefore r. 2 will not apply to the case. Then the only alternative which 
-wae left, so far as the Magistrate was concerned, was for the military authorities to 
move him to proceed to try the accused., For that purpose the learned Magistrate 
Gave an Opportunity to theupraseciitinn to ohtait the authority or permision oF the 
‘military authorities. But though three or four adjournments were given for the pur- 
“pose, the learned Magistrate received no communication from the military authorities 
asking him to proceed with the trial. That having been the state of things, it seems to 
us that the learned Magistrate was right in holding that there was no sufficient ground ° 
for proceeding with the trial. It cannot be said, in our opinion, that when be found 
that be was not moved by the military authoritiesehe was bound to record’ reasons 
for trying the case himself and to proceéd to try the accused. Clause (a) under 
T. 1 gives the learned Magistrate discfetion in the matter of coming to the concluse" 
ttiat he should proceed to try the accused without being moved fo by competent 
authority, and the exercise of such discretion cannot be dependent on whether he is 
moved by military authority or not. Nor was the Magistrate under any obligation 
to record reasons for not being of opinion that he should proceed with the trial. It 
seems to us, therefore, that the only course left for the Magistrate, wifen he was not 
moved by the military authorities and when he was not of opinion that he should 
himself try the accused, was to diecharge the accused under a 203 of the Criminal 
‘Procedure Code. . 
The rule will, therefore, be discharged. 


e . 
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Before Mr. Justice N. J. Wadia and My. Justice Sen. 
EMPEROR v. VITHAL TUKARAM?* 


Criminal Procedure Code (Act V of 1898), Sec. 403—Trial by juh in excess of legal number 
—W keiker trial Cowt ceases to be Court of competent jurisdiction —Cowrt whether in- 
cludes jury. : 

In a trial before a Court of Session the Judge under a wrong impression about the appli- 
cability of the Enhancement of Penaltjes Ordinance, 1942, empanelled a jury of nine 
persons instead of five fixed by a notification of Government under s. 274, aub-s. (2), of 
the Criminal Procedure Code, 1898. Some of the accused who were convicted at the trial 
appealed to the High Court on the ground that their trial by a jury of nine persons was 
illegal. Their conviction was set aside. On a subsequent prosecution of all the accused it 
was contended by three of the accused who were acquitted and one who was convicted but 
who had not appealed that under a. 403(1) of the Code, they could not be re-tried :— 

y Held, that the Court before which the first trial took place had jurisdiction to try 
the case even though it had empanelled a wrong number of jurors, and that aa the acquit- 
tal and conviction remained in force,  403(7) was a ber to the re-trial of the accused 
who had raised the contention. 

Queen-Empress v. Husein Gaibwl, Shankar Tulsiram v. Kundlik Anyabar and Muthu 
Moopan, h re, distinguished. 

Emperor Vv. Pandu Kushka, explained. 

King-Emperor y. Krishna Ayyar® and Queen-Empress v. Gundya*, referced to, 

Under the Criminal Procedure Code, the jury is not a constituent element of the Court 
and therefore the use of the word “ Court” in a, 408(1) of the Code exchrdes the jury. 

Dattatraya Sadashiv vy. Emperor’, distinguished. 
* Emperor Y. George Boothe and King Emperor V. Jayram®, referred to. 


THE facts are fully set out in the judgment. See also 45 Bom. L. R. 902. 


P. B. Gajendragadkar, for the accused-applicants. 
B. G. Rac, Government Pleader, for the Crown. 


Sen J. The applicants were tried along with certain other accused for certain 
offences including an offence under s. 436, Indias Penal Code, 1860, ie. arson, in the 
Court of the Additional Sessions Judge, Thana, the trial being by jury. Under an erro- 
neous view that the Enhancement of Penalties Ordinance, 1942, applied to Kolaba Dis- 
trict, from which the case came, the Judge empanelled a jury of nine persons under 
s. 274 of the Criminal Procedure Code, 1898, as the Ordinance made the offence under 
a. 436 punishable with death. Six of the accused were convicted and three acquitted. 
The acquitted persons are the present petitionera Naa. 1, 2 and 3 and petitioner No. 4 
is one of those convicted. Five out of the six convicted accused appealed, the one who. 

did not appeal being petitioner No. 4. There was also no appeal against the acquittal 
of the present petitioners Nos, 1, 2‘and 3. This Court found that the Enhancement 
of Penalties Ordinance had not been made applicable to Kiolaba district and that, 
therefore, the jury should have consisted of five and not nine persons. Section 274(2) 
provides that in trials by jury before the Court of Session the jury shall consist of 
such uneven mymber, not being Iges than five or more than nine, as the Provincial Gov- 
ernment may direct ; and the Provincial Government by a notification dated January 24, 
1939, had directed that the jury for the trial before the Court of Session in the Kolaba: 


* Decided, ‘August 3, 1944, Criminal “Ap- 4 (1943) 45 Bom. L. R. 902 
plication for Revision No. 265 of 944, from 5 (1901) L L. R. 24 Mad. 641 
an order passed by D. B. Katpitia, Addition- 6 (1889) L L.R. 13 Bom. 502. 
al Sessions J at e 72,1190] A L R. Nag. 17. 
1 (1884) L L. R 8 Bom. 307 8 (1903) L L. R, 26 AIL 2IL . è 
2 (1%8) L L. R. 53 Bom. @, e 9 (1901) L L. R. S$ Bom. 644, 
S.C. Bom. L., R. 1435. s.c. 3 Bom. L. R. 274. 
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district of offences ighable with transportation for life or imprisonment for ten 
years should consist of five persons. As the trial had taken place before a jury in 
excess of the legal numbey, it was held that the trial was “necessarily a nullity”. In 
support of that proposition the Court relied on Emperor v. George Booth’. Accord- 
ingly the appellants’ cogvictiog was set aside and they were ordered to be released, 
and Government were left to take such furtMer action in the way of a new trial or 
otherwise as they might think ft. As to of the accused who were not before the 

Court in that appeal, BeaumonteC, J. remarked (p. 903) :— 

“The accused who have ben acquitted of any offence are not before the Court, and are 
not interested in the validity of the conviction of their co-acctmed. If they are prosecuted 
again, they may desire to rely upon a. 403 of the Criminal Procedure Code. No doubt auch 
a contention may be difficult to reconcile with the judgment which we are giving to-day, 
but at the same time persona who are not before us are not, of course, technically bound by | 
our judgment. 

All we do is to set aside the conviction of tfe appellanta on the ground that the trial was 
held by a Court not competent to hold it.” 

Thereafter Government passed orders that all the accused, including the present ap- 
plicanta, should be tried by the Court of Seasion at Thana. An application was made 
on behalf of the present applicants to the Sessions Court under s. 403 of the Criminal 
Procedure Code contending that unless the acquittal of three of them and the con- 
viction of the fourth applicant were set aside by the High Court they could not again 
be tried. There is no question that the present trial is in respect of the same offence 
as was the subject-matter of the earlier trial. The learned Sessions Judge took the 
wiew that the earlier trial was by a Court without jurisdiction and that the proceed- 
ings thereof were, therefore, void. He relied for this proposition on Queen-Empress 
v. Husein Gaibu*, Shankar Tulsiram v, Kundlik’ Ahyabat, and the remarks of Beau- 
mont C. J. in Emperor v. Pandu Kushe*, that the earlier trial having been by a jury 
in excess of the legal number, it was necessarily a nullity. Accordingly, he came to 
the conclusion that the Court before which the earlier trial had taken place not having 
been properly constituted, that is, net having been of competent jurisdiction within 
the meaning of a. 403 of the Criminal Procedure Code, there was no bar to the pre- 
sent trial under that section, 

Mr. Gajendragadkar who appeared on behalf of the appellants in the case reported 
in Emperor V. Pandu Kuska now appears on behalf of the applicants. He contends 
that though it was held that the earlier trial was “ necessarily a nullity” that cannot 
mean that it was a nullity in the sense that the Court had ab initio no jurisdiction 
to try the case; and he has sought to distinguish this case from Queen-Empress vV. 
Husein Geibu and Shanker Tulstram v. Kundlik Anyaba on the ground that in those 
cases, on which the learned Sessions” Judge has ‘relied, there was ab initio watt o 
jurisdiction in the Courts concerned and that, therefore, in those cases it was proper 
to hold that there was no bar under s, 403, With regard to the present case his con- 
tention ia that in the earlier trial the Court did have jurisdiction and that what hap- 
pened was the proceedings’ were seriously vitiated by jhe error committed by the pre-_ 
siding Judge in empanelling a jury of nine persons. The proceedipgs, according to 
him, were, therefore, not void in the sense in which that expression has been used in 
a. 520 of the Code of Criminal Procedure, but the irregularity committed was so seri- 
ous that an appellate Court was bound to se? aside the conviction. He, therefore, 
contends that it should be held that the present trial gf the applicants is barred under 
s. 403, the Court before which the earlier trial was conducted having been of compe- 
tent jurisdiction. . : 


1 eo L. R. 26 AN. 211. sc. 30 Bom. L. R. 1435. 
2 (1884 E R fpo 307. 4 (1943) 45 Bom. L. R. Se. 
3 (1928) I. L. R. 58 Bom. 69 . 


a, 


862 THE BOMBAY LAW) REPORTER [VOL XLVI, 


Sub-section (1) of s, 403 reads thus :— z e ; 

“A person who has once been tried by a Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, while such conyjction or acquittal remains 
in force, not be Hable to be tried again’ for the same offence, nor on the same facts for any 
other offence for which a different charge from the one mage against him might have been 
made under section 236, or for which he might have been convicted under section 237”, 
The first question that arises is, what is meant by the expression “Court”. The 
learned Sessions Judge appears to have thought that tHe Court which tried the earlier 
case was not properly constituted, having apparently taken the view that the Court 
includes the jury. This indeed is the contention which has been pressed before us 
by the learned Government Pleader. In support of this contention he has relied on 
Emperor v. George Booth, King Emperor V. Jayram and Dattatraya Sadashiv Kerve 
Y. Emperor? In Emperor V. George Booth, the Local Government had by notification 
under s. 274 of the Code of Criminal directed that in triala by jury before a 
Court of Session the jury should consist of and it was held that a trial under s. 451 
of the Code with a jury consisting of seven persona was held before a tribunal not pro- 
perly constituted. King Emperor v. Jayram was a case in which the trial being with 
the aid of assessors and one of the assessors being ill, the trial commenced and ended 
with only one assessor; and it was held that the Court of Session bad not been pro- 
perly constituted and that there had been ho legal trial, In Dattatraya Sadaskiv 
Karve v. Emperor there was a reference under 8. 307 and in the order of reference 
Niyogi and Bose JJ, pointed out that the jury are invested with a special status and 
given special powers, and that the ultimate responsibility for all decisions within their 
sphere is meant to be theirs and theirs alone, and further that if the Judge disagrees,, 
then his hands are very considerably tied. The, question, however, that arose was 
whether the powers of the High Court on a reference under s. 307 are as extensive 
as its powers in an appeal from acquittal or a conviction when the trial is by jury 
or whether the High Court's powera are wider eo that it can come to a conclusion 
different from the verdict of the jury on facta. In s. 307 the word used is “ Judge” 
and not the Court. It is clear, therefore, that the precise question we are now con- 
cerned with did not arise in that case. The learned Government Pleader has further 
relied on the wording ofa, 268: “All trials before a Court of Session shall be either 
by jury, or with the aid of assessors”, and he has contended that where the trial is 
by jury, it is the jury which really try the case, or at least the Judge and the jury 
functioning together. Reference may also be made to the language used in the proviso 
to s. 272, “ The same jury may try, or the same asgeasora may aid in the trial of, as 
many accused persons... ”. If tHe Court consists of the Judge and the jury together, 
it must be held that in this case the Court which tried the earlier case was not pro- 
perly “constituted. The expression “ Court of Justice” is defined in 20 of the Indian 
Penal Code as a Judge who is empowered by law to act judicially alone, or a body 
of Judges which is empowered by law to act judicially as a body, when such Judge 
or body of Judges is acting judicially. There is no reference in this section to any 
jury. The parts of the Code of Criminal Procedure which are concerned with trials 
by jury, namely gs. 267 to 283 and ss. 286 to 308, contain several references to the 
Court and the jury, On a reading of those sections it appears to us clear that the 
intention of the Legislature was to draw a distinction between the Court and the jury, 
the distinction appearing most marked imer alia in ss. 280, 293 and 303. Sub-sec- 
tion (2) of s. 280 lays down tha the foreman shall preside in the debates of the jury, 
deliver the verdict of the jury, and ask any information fram the Court that is re- 
quired by the jury or any of the jurors. *Sectien 293 relates to the viewing by the 
jury or ‘assessors of the placesin which the offence charged is @lleged to fave beef 


7 2 8 EE BS eee, sc 3 Bom. L, R. 274 
2 (1901) L L R 25 Bom. 664 3 [1940] A. L R Nag. 17. 
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committed and it says whenever the Court thinks that the jury or assessors should 
view the place in which offence charged is alleged to have been committed, or any 
other place in which any, other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the jury or assessors shall 
be conducted in a body, ynder the care of an officer of the Court, to such place which- 
shall be shown to them by a person appointéd by the Court. Under s. 303 unless 
otherwise ordered by the Court the jury shal] return a verdict on all the charges on 
which the accused is tried, and the Judge may ask them such questions as are neces- 
sary to ascertain what theireverdict is, The use of the word “Court” in the first 
part of the section is clearly intended to exclude the jury. Reference in this connec- 
tion may also usefully be made to gs. 271, 272, 276, 278 and 279. It seems to us, 
therefore, that the language in the Criminal Procedure Code does not warrant the 
inference that the jury is a constituent element of the Court, It is also to be ob- 
served that before the stage is reached when the Court proceeds to choose the jury 
under s. 276, when the Court is ready to commence the trial and the accused has 
appeared or has been brought before it, the charge is to be read out in Court and 
explained to him, and he is to be asked whéther he is guilty of the offence charged 
or claims to be tried. If the accused pleads guilty, the plea must be recérded and he 
must be convicted thereon (s. 271). If, however, the accused refuses to, or does not 
plead or if he claims to be tried, the Court then proceeds to choose jurors or assessors 
under the provisions of the Code (s. 272). This procedure was complied with in the 
trial of the applicants, It seems hardly possible to say that when the accused were 
questioned under s. 271 or when their pleas were recorded, the Court had no juris- 
diction to do so. The Court thus had become seized of the case at a stage earlier 
than that at which the jury -were to be chosen ; and if the Court had obtained juris- 
diction at such earlier stage, seems to us difficult “to say that on account of some 
error, however serious, committed by the presiding Judge in the choosing of the jury 
the Court ceased to be a Court of competent juyisdiction for the offence which’ was 
being tried. In King-Emperor v. Krishna Ayyer: five persons were charged before a 
Sessions Judge, sitting with aseessoree with? having committed dacoity with murder, 
under s. 396, Indian Penal Code, and a sixth with abetting them. The abettor was 
acquitted. He was, however, subsequently charged before the Sessións Judge, sitting 
with a jury, with receiving stolen property knowing that it had been obtained by da- 
coity, under s, 412 of the Indian Penal Code. The jury returned a verdict of guilty, 
and the accused was convicted and sentenced. The facta on which the accused was 
convicted of receiving stolen property were the same as those upon which he had 
been acquitted of abetment of dacoity with murder, “the dacoity by which the stolen 
property alleged to have been received, being the same as that which had formed the 
subject of the previous charge. It was contended that the Court had power to try 
the accused a second time under sub-s. (4) of s. 403 of the Criminal Procedure Code, 
inasmuch as a charge of receiving stolen property must be tried by a jury; and 
that in consequence the Court by which the accused had first been tried was not a 
Court competent to try the present case. It was bels that the conviction was bad 
as the Court of Session was competent to try the offence of recetving stolen property, 
and that the charge of receiving stolen property not being a charge triable with the 
aid of assessors, it was open to the Judge to empanel a jury to try it. It was also 
remarked that even if the Judge had proceeded “to try the case with the aid of ases- 
sors before the Court’ had recorded its finding, the trial would not have been invalid 
on that ground only, and’ if the Judge had convicted, the conviction could not have 
bgen impegched (s, 536(2) of the Cote of Criminal Procedure). It is clear that in 
this case the expressifns “Court” and ‘“udge” were regarded as interchahgeable 
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terms in the context of s. 403, 

In Emperor y. Pandu Kuska the expression E has no doubt been used, but 
it is aleo clear that it was not held that the proceedings wep entirely void on account 
af any reason similar to the grounds mentioned in a. 530 of the Criminal Procedure 
Code. All that appears to have been meant was that the proceedings were so peri- 
ously vitiated by the jury being in exctss of the legal number that the conviction of 
the appellants could not possibly be systained. It ig true that reliance was placed 
on Emperor V. George Booth, in which on the facteeof that case it was held that the 
tribunal had not been properly constituted. The expression “tribunal”, however, is 
not one which ia to be found in the Criminal Procedure Code ; it was no doubt meant 
to refer to the conjunction of the Judge and the jury functioning together, and cannot 
be regarded as a phraseology strictly in conformity with the language of the Code. 
‘. The very fact that in Pandu Kuskas case their Lordships went out of their way to 
make certain observations with regard tg the accused persons who were not before 
them and specifically said that they were not bound by the judgment appears to show, 
in our opinion, that the expression “nullity ” wed by them was not intended to be 
taken in all its implications. Beaumont C. J. took care, further, to word the actual 
order that whs made in these words, “ All we do is set aside the conviction of the 
appellants on the ground that the trial was held by a Court not competent to hold it”. 
These observations were no doubt ob#er, but they give an indication, in our opinion, 
of the meaning intended by the use of the expression “nullity” in the judgment, 

In our opinion the two cases relied on by the learned Sessions Judge do not afford 
any guidance on the point under consideration. In the firet of these cases, Queen- 
Empress V. Husein Gaibu, a Second Class Magistrate had tried the accused under 
s. 417, Indian Penal Code, and acquitted him, and it was found on the facts that the 
offence would fall under s. 420, Indian Penal Code, and was beyond the Second Clase 
Magistrate’s jurisdiction. Accordingly, the District Magistrate made a reference re- 
commending that the proceedings being illegal be quashed and the accused be put on 
trial for such offence as he appeared to have committed. It was held that the Magis- 
trate who had acquitted the accused having wo jurisdiction, his proceedings were 
simply void under s. 530 of the Code of Criminal Procedure and that there was no 
reason for the interference of the High Court. In Shenker Tulsiram v. Kundlik 
Anyaba it was found that the trial Court did not have territorial jurisdiction in res- 
pect of one of the offences of which the accused had been acquitted, the case having 


< again been put up for trial for the same offence. It was held that there was no bar 


` to the second trial under a. 403. 

It will be een that in both dY these cases the Court originally trying the accused 
had no jurisdiction ab initio to try him ; and such not being the case here, the pre- 
sent case is distinguishable from them. Another case in which there was no juris- 
diction ab initio in the first trial Court is Muthu Moopen, In re.’ In that case a Magis- 
trate, who, though empowered by s. 28, Criminal Procedure Code, to try an offence 
under s. 186, Indian Penal Code, was prevented by s. 195, Criminal Procedure Code, 
from taking opgnixance of the giffence except on the complaint of the public servant 
concerned or of some one to whom he was subordinate. He, however, acquitted the 
accused after framing a charge and recording defence evidence, on the ground that 
the requisite complaint had not been filed. It was held that the trial, charge and 
judgment of acquittal were all void uhder s. 530, Criminal Procedure Code, and that 
s. 403(1), Criminal Procedure Code, was no bar to the trial of the accused for the 
same offence on a complamt filed by the public servant cincerned. In Queen Em- 
press v. Gundya*, though a case really felling finder s. 326, Indian Penal Code, was 
tried b a Second Class Magistrate as a cbe falling under s. 328, it was held that the 
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proceedings were not void ab initio in view of the charge which the accused had been 
called upon to answer. This case shows that this High Court was reluctant to curtail 
the operation of s, 403 where it was possible to hold that the Court holding the first 
trial had jurisdiction, eè 

In the result, therefore, it must be held that in this case the Court which tried the 
earlier case had juriedictton to try it, and that what happened after the said trial had 
Sr ncn amen lg cr gee aa re That Court was 
no doubt guilty of a serious irregularity which may be said, in somewhat loose phra- 
seclogy, to have resulted in a trial which was void or was a nullity. That being our 
view, we must hold that s. 403 applies to the facts of this case, that the applicants 
have once been tried by a Court of competent jurisdiction, three of them having been 
acquitted and one convicted, and that the acquittal and the convictiong still remain 
in force. It appears that the fourth applicant who was ordered to enter into a bond 


for good behaviour actually entered "into such a band, and that bond does not appear. 


to have been cancelled or set aside. D 

The rule will, therefore, be made absolute and the order of the learned Additional 
‘Sessions Judge of Thana set aside so’ far as it concerns the present applicants, whose 
application must be granted, with the result that they cannot be tried at the trial 
which will now proceed before the said Judge. 


PRIVY COUNCIL. 


Present : ; ‘ 
VISCOUNT MAUGHAM , Loo Macanan anp Lomo Waco. 


SOPHER v. THE ADMINISTRATOR GENERAL OF BENGAL.* 


Indian Succession Act (XXXIX of 1925), Secs. 113, 120-—Bequest subject to prior bequest 
—Possibility of later bequest being defeated by contingency on defeasance clause—Bene- 
ficiary under later bequest not in existence at testator’s decth—Whether bequest to swch 
bencficisry void—Applicability of Exception to s. 120 where legacy subject to conlin- 
gency of legatee surviving named person. 

Section 113 of the Indian Succession Act, 1925, relates to cases where two factors 
-exist, firet, that the bequest is made to a person not in existence at the time of the 
testator’a death (eg. to unborn persons at that date), and, secondly, that there is a 
Prior bequest contained in the will. 

Where under a bequest in the circumstances mentioned in a 113 of the Act, there ja a 
-possibility of the interest given to a beneficiary under the later bequest being defeated 
‘either by a contingency or by a clause of defeasance, such a beneficiary does not receive 
the interest bequeathed in the same unfettered forth as that in which the testator held it, 
and the bequest to him does not therefore comprise the whole of the remaining interest 
.of the teatator in the thing bequeathed. When such a beneficiary is not in existence at 
the date of the testator’s death, the bequest to him is vold under the section. 

Puthbal v. Sorabji Naoroji Gamadiat, relied on. 

The Exception to a. 120 of the Indian Succession Ac® applies only to the case where a 
fund is given to any person “on hie attaining a particular age.”, It has no relation to 
any other contingency, e.g. to his surviving a named person. The legacy bequeathed 
does not vest until the legatee survives the named person. 


THE facts appear from the judgment of the Board. 
R. S. Rosburgh K. C. and W.'W. K. Page, for the appellants. 
er Thomas ie oul K. C. and uae Bagram, for the respondenta. 
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VISCOUNT MAUGHAM. The questions raised in this appeal relate to the construc— 
tion of the will of Edward Abraham Sopher, a resident in CM@icutta, domiciled in Bri- 
RD males 7 0. DAG eat ie One Daas Ole Cree and rane meet iat 
country. 

His will was dated April 16, 1926. He died on February 24, 1939, leaving him. 
surviving a widow, respondent No. 2, amd two sons, the appellants. The sona were 
of age at the date of his death but unmarried. On May 1, 1939, probate of the will 
was granted to respondent No. 1 the solé executor an? trustee of the will. 

By his will the testator, after certain bequests of the goodwill of his business and. 
of other property not material to the present appeal, proceeded to dispose of his: 
residuary estate by some very elaborate and somewhat confusing clauses. After the- 
usual trusts for conversion, the trustee was directed to stand possessed of the resi-- 
duary estate upon trust out of the income to pay the testator’s widow a monthly sum 
of Rs. 1,500 for ber own use and benefit during the term of ber natural life. As to 
the balance of the income the trustee was di to hold and stand possessed of the- 
same : . 

“Upon trust during the life-time of my sAid wife to pay the balance of the net income 
thereof (after payment of the said monthly allowance of Rupees One thousand and five 
hundred to my said wife) to my children; if more than one, in shares such that each male 
child shall take double the share of each female’child, and if there shall be only one such: 
child the whole of such balance of income shall be paid ta such one child. And if any 
child of me shall die in my life-time or in the life-time of my said wife leaving children or- 
a child him or her surviving the share of the said balance of income which would have- 
been paynble to the child ao dying had he or she been living, shall during the life-time of 
my sald wife be paid to his or her children, if more than one, in sharea such that each male” 
child take double the share of each female child and, if there shall be only one such child’ 
the whole of auch share of the said balance of income shall be paid to such one child. And’ 
if any child of me shall die in thd life-time of my gaid wife without leaving any children- 
or child-him or her surviving the share of the said balance of income which would have- 
been, payable to the child so dying had’he or she been living shall during the life-time ‘of 
my said wife be paid to euch of my children, ag shall survive the child so dying and the 
child or children of such of my children as shall have predeceased the child so dying in 
shares such that males aball in all cages take double the shares of females and the child’ 
or children of any such predeceased child shall take only the share his, her on thelr deceas- 
ed parent would have taken, if living and, if there shall be only one child or one grandchild” 
of me who shall be entitled to the benefit of this provision then the whole.of such balance- 
of income shall during the life-time of my said wife be paid to such one child or grandchild’ 
as the case may be.” " 


The testator has been dealing in this clause with an annuity to the widow and the 
surplys income which will remain after its payment until her death. The testator 
proceeded to deal with corpus as follows :— 

“I further declare and it is my express desire that the corpus of my residuary estate shall’ 
not be divided until the death of my said wife and I will and direct that upon her death 
my Trustee shall hoki and stand posseased of my residuary estate corpud as well as income: 
upon trust to divide the corpuse thertof into as many parts or shares as there shall be 
children of me living at my death or who shall dig in my life-time leaving children or a 
child living at my death and designate the said several shares by the name of tha said 
several children respectively each share designated by the name of a male child, to be double 
of each share designated by the name of a female child, and if there shall be only one such child” 
then to designate the whole of the said corpua by the name of such one child and to hold and’ 
stand posseased of the several shares or the whole of the said corms, as the case may be de- 
signated by the names or name of any children.or chijd of me who ahali be living at my death 
and shall, also survive my sid wife upon trust {p pay the net income {hereof to the respectiva: 
children or child by whose names or name the same shall be so designated for and during the- 
„term of their respective lives and after the death of each such child to hold, and stand possessed: 
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of the share or the whole of the corpus as the case may be designated by the name of such 
child upon trust to pay the income thereof, to his or her children until they shall respectively 


child or grandchild as the case may be absolutdly.” 
The will then continues as follows :— e 


“ And as to the abares or the whole of the sali corpus as the case may be designated by 
the names or name of any children or child of me who shall die in my life-time leaving 
children or child living at my death or who shall survive me and shall die in the lifetime 
of my said wife I will and direct that my tritstee shall bold and stand possessed of the same 
upon the same or the like trusta as are hereinbefore ‘declared concerning the shares or the 
whole of the said corpus as the case may be designated by the names or name of children 
or a child of me who shall be living af my denth and shall also survive my said wife and 
expressed and intended to take effect after the death of such last mentioned chilttren or 
child. I further will and direct if and so Jong as any child of me shall be under the age 
of eighteen years then and in every auch case my tpustee shall out of the income payable 
1o such child during the lifetime of my said wife pay fo my said wife the sum of Rupees 
five hundred per month for the maintenance and education of my same child and after the 
death of my sid wife my trustee shall out of the income payable to any such child pay to 
his or her guardian or guardians the sum of Rs 500 per month until he or sbe 
shall attain the age of eighteen years for, the maintenance and education of such child and 
in every case my trustee shall upon any child of me attaining the age of eighteen years pay 
to such child all and any balance of accumulation of income that there might be in his 
hands payable to such child) And as regards my grandchildren’ ad long as any grand- 
child of me entitled to any income under this my will shall be under the age of eighteen 
yeara it shall be lawful for my trustee to pay the whole or any part of such income to the 
guardian or guardians of such grandchild for his or her maintenance and education (and) I 
declare that my trustee shall not be bound to see to the application of any moneys which he 
shall pay for the maintenance and education of my childréh or grandchildren or any of them 
under the provisions hereinbefore contained nor shall he be liable for any misapplication 
thereof.” . 


Two sections of the Indian Succession Act, 1925, on which the case mainly depends, 
must now be stated. 

113. Where a bequest is made to a person not in existence at the time of the testator’s 
death, subject to a prior bequest contained in the will, the later bequest shall be void, un- 
less it comprises the whole of the remaining interest of the testator in the thiñg bequeathed. 


ILLUSTRATION. 

(i) Property is bequeathed to A for his life, and gfter his death to the eldest son for life, 
and after the death of the latter to his eldest son. At the time of the testator’s death, 
‘A has no son. Here the bequest to A's eldest son is a bequest to a pereon not in existence 
at the testutor’a death. It is*not a bequest of the whole interest that remains to the testator. 
The bequest to A’a eldest son for his life is*void. * 

tii) A fund is bequeathed to A for hia life,@mnd after hia death to his daughters, ‘with a 
direction that, if any of them marries under the age of eighteen, her portion shall be settled 
eo that it may belong to herself for life and may be divisble among ber children after her 


a s 
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death. A has na daughters living at the time of the testator’s death, but has daughters 
born afterwards who survive him. Here the direction for a setfement has the effect in the 
case of each daughter who marries under eighteen of substitutiag for the absolute bequest 
te her a bequest to her merely for her life; that is to say, œ bequest to a persom not in 
existence at the time of the testator’s death of something which is lese than the whole 
interest that remaina to the testator in the thing bequeathed. eThe direction to settle the 
fund is void. ` 

(iv) A bequeaths a sum of mongy to B for life, and directa that upon the death of B the 
fund shall be settled upon his daughtera, œo that the portion of each daughter may belong 
to herself for life, and may be divided among her children after her death. B has no 
daughters living at the time of the testator’s death In this case the only bequest to the 
daughters of B is contained in the direction to settle the fund, and this direction amounts 
to a bequest to persons not yet born, of a life interest in the fund, that is to say, of some- 
thing which is less than the whole interest that remains to the testator in the thing be- 
questhed. The direction to settle the fund upon the daughters of B is void. 

The second illustration is omitted as not being material. 

120. (1) A legacy bequeathed in case a specified uncertain event shall happen does not 
vest until that event happens. 

(2) A legacy bequeathed in case a apetified uncertain event shall not happen does not 
vest until thé happening of that event becomes imposaible. 

(3) In either case, until the condition has been fulfilled, the interest of the legatee is 
talled contingent, 

Exception. Where a fund is bequeathed to any person upon his attaining a particular 
. age, and the will also gives to him absolutely the income to arise from the fund before he 
Teaches that age, or directs the income, or so much of it as may be necessary, to be applied 
for hid benefit, the bequest of the fund is not contingent. 

‘Two questions were raised by the Originating Summons issued by the appellants: 

(a) Whether the dispositions in segmrd to the residuary estate made by the said Will are 
void save and except the lfe imtereste given thereby to the plaintiffs and the defendant 
Susan Sopher? 

(b) Whether subject to the life inferests given in the remduary estate to the plaintiffs 
and the defendant Susan Sopher the said plaintiffs and the defendant Susan Sopher have 
succeeded to the residuary estate of the test@to1 amon an intestacy? 

Section 113 of the Act raises or may raise questions of very great difficulty, and 
their Lordships do not propose to attempt to exprese their views on questions of con- 
struction which are not relevant to the present appeal, and on which they have not 
the advantage of knowing the opinions of the learned Indian Judges. It may be 
observed that in the present case the attention of the Judges was not called to some 
of the points arising on the section which were, argued on this appeal, and if the 
Board differs from the judgments under ‘discussion, the circumstance may well be 
due to that fact. The section must, of courge, be read and construed in connexion 
with the illustrations to be found if the Act (see Mahomed Syedol Arifin v. Yeoh Ooi 
Gark:); and these must now be considered. The first illustration to the section ahows 
that a bequest by a testator to his children for their respective lives and after their 
deaths to their children respectively, unborn at the testator’s death, is void ; for it is not 
a bequest of the whole interes} that remains in the testator, aince it is nol certain that 
there will be’ any grandchildren. A bequest to a son for life and after his death to his 
children who shall survive him must be bad for the same reason, since there may be no 
sguch children. The second and third illustration would seem to ehow—what is not very 
clear from the language of the secflon—that however complete may be the disposi- 
tions of the will, the gift afteg the prior bequest may not be a life interest to an un- 
born person, for that would be a bequest to a person not*in existence at the time of 
the testator’s death of something lesa than the remaining interest of the testator. 
How “far this rule applies it is not necd¥sary to determine iff the present case; 


1 (1916) LPR. 43 I. A. 256, 263, s.c. 19 Bom. L. R. 157. 
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the two illustrations show the strict sense in which the Legislature has used the words 
“a bequest is made, ete; subject to a prior bequest.” It may be that a particular 
bequest must comprise al] the testator’s remaining interest, if the legatee under it 
is not in existence at the testator’s death ; and it is clear that in cases like those two 
illustrations further gifta, howeyer complete in their operation, do not save “the be- 
quest.” Partial intestacy under the will as a° whole is not the point. The question 
is whether ©’ the later bequest” {whatever tha meang in a particular case): is a com- 
plete disposition of the testator’s interest. 

The construction of s. 113° 6f the Act does not appear to have been much ocongi- 
dered in reported cases, and the diligence of counsel has only resulted in the Board 
being referred to a single case which will now be referred to. The case is that of 
Puikbat v. Sorabji Naoroji Gamadia) It was decided in 1923 and related to 
ss. 99, 100, 101 and 102 of the Indian Succession Act (X of 1865) then in force. 
Section 100 is reproduced in the modern Ingian Succession Act as s. 113. The case 
is valuable as deciding that in interpreting wills with reference to ss. 113, 114 and 
115 of the present Act, which are applicable to several different systems of jurispru- 
dence, it is necessary to bear in mind that the words used must be understood with 
reference to the current meaning of the words apart from such technic&l considera- 
tions as are only appropriate in English Igw. Their Lordships propose in accordance 
with this view to construe the words of s. 113 in the light, so far as that may be pro- 
per, of the various sections contained in Chapter VII of the Act relating to “ void 
bequests” (where s. 113 is found) according to their natural meaning without re- 
gard to the numerous decisions of the Courts in this country. Section 113, at will 
be noted, relates to cases where two factors exist, first, that the bequest is made to 
a person not in existence at the time of the tgstator’s death (e.g. to unborn per- 
sons at that date), and, secondly, that there is a prior bequest contained in the will. 
The case cited referred to the very elaborate will of a Parsi. Clause 11 of the will 
gave interests for life to his five sons and provided that if a son died the persons 
presumptively entitled to the corpus of the estate were to have the income ‘till the 
death to the last survivor of the five sons. “Clause 12 contains special powers of ap- 
pointment which were given to each son. Clause 13 provided for the event of de 
fault of the exercise of the powers of appointment and contained a gift to sons of 
each eon or his issue as therein mentioned. There werd also two clauses, 15 and 16, 
which provided for the forfeiture of the interests of the unborn beneficiaries in cer- 
tain contingencies. It was decided in the High Court of Judicature at Bombay 
that the limitations to take effect winder clauses 11, 12 and 13 after the death of 
each son were all void under s. 100, as the bequests’ did not comprise the whole of 
the testator’s interest in the thing bequeathed. The Court took the same view as to 
the result of clause 16. The Board did not confider it desirable to decide al the 
points raised in the Court of Appeal, but they did affirm the decision of the Court as 
to clauses 11, 12, 13 and 16 of the will. Ir effect the Board thought it sufficient to 
decide that the bequests to the eons, daughters, widows and issue were void because 
they did not in all possible instances dispose of the subject-matter tg which they 
apply. The bequests failed to comprise the whole of the testator’s remaining inter- 
est, because “there were contingent rights which might well prove to be of value.” 
It is at least consistent with that decision to bold (as was argued in that case) that 
if under a bequest in the circumstances mention&d in s. 113 there is a possibility of 
the interest given to a beneficiary being defeated either by a contingency or by a 
Clause of defeasance, the Beneficiary under the later bequest does not receive the in- 
terest bequeathed in the same unfettefed form as that in which the testator held it, 
and that the bequest ® him does not therfore comprise the whole of the remaining 


, 1 (1923) 28 C. W. N. 737, 3.c. 25 Bom. L. R. 4099, P.C. 
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interest of the testator in the thing bequeathed. That is the conclusion at which 
their Lordshipa have arrived on the words of the section’read in conjunction with 
the other sections relating to void gifts. 

If we now turn to the clause in the will relating to the*surplus income during the 
widow’s life-time, their Lordships are of opinion that, the inferests of a grandchild in 
that income during the period until the death of the widow is contingent on hig sur- 
viving his parent. The shows clearly thateno grandchild is to receive any 
income unless and until he survives hib father. Firther, 1f no child or grandchild 
survives the widow, there will be an intestacy as regardsethe surplus income. 

It seems to their Lordships that the “thing bequeathed” in the circumstances of 
this case is the residuary estate of the testator, and none the less that the clause 
above dealt with relates only to the income of that fund until the death of the 
widow. The three illustrations to s. 113 above set out support that view. If this 
be correct, all, the bequests or dispositions after the death of the widow would appear 
to be rendered void by the section. 

Tt was, however, also argued that the gifts o the grandchildren of shares in the 
corpus are contingent on their respectively attaining the age of eighteen and also on 
their surviving their respective fathers. If correct, this would be a further ground 
for holding that s. 113 applied. The suggested answer. to this contention was based 
on 8 120 of the Act, or, to be more preci%e, on the “exception” contained in that 
section, which must now be considered. It must be observed that the Exception ap- 
plies only to the case where a fund is given to any person “on his attaining a parti- 
cular age.” It has no relation to any other contingency, eg. to his surviving a 

person. In that case the legacy bequeathed does not vest until the legatee 
survives the named person [see s. 120 (1)!]. What then happens if the legacy is 
given subject to a double contifigehcy, eg. that the legatee must survive a named 
person and must also attain a particular age? In the present case that is the posi- 
tion, for on the words of the will the children of either son of the testator are not 
given any interest in the corpus mertly on attaining the age of eighteen, they also have 
to survive their father. It is true that if a sop dies leaving no children who survive 
him, his share is the subject of a gift over to the other son if he survives the son who 
has so died; but plainly there may be an incomplete disposition of the subject of 
the bequest if both sons die without issue or if one son dies without leaving issue 
and the other son is then dead. The material point is that the gifts of corpus to 
grandchildren are subject to the double contingency unless the Exception to s. 120 
applies and makes them vested. 

Their Lordships are of opinien that the Excepfion does not apply because it can- 
not be said that the fund or any part of it is given to any grandchild: “ upon his at- 
taining the age of 18.” He may attain that age and yet will get no interest in the 
corpus if he predeceases his father. The gifts of corpus to the grandchildren are 
therefore contingent, and on the view expressed above as to the true construction of 
B. 113, it must follow that the bequests to them are void, since these bequests do not 
comprise all the interest’ of the testator. Their Lordships must observe that this 
point on s8. 120 does not appefr to have been argued before the Indian Courts. 

In the result, and on the grounds stated, the decrees of the Courts below should 
be set aside except as to costs and the two questions raised in the case must be ans 
wered in the affirmative. In the circumstances the costs of all parties as between 
solicitor and client should be paid out of the estate. r 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants : Giles & Huñter. F ‘ 7 
Soli¢itora for respondents * Morgan, Price, Marley & Rugg.” 
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Before Sir Harilal “Kania, Kt., Acting Chief Justice, and Mr. Justica Chagla. 
In re SHAPURJI RATANJI TATA.* 
: SHAPURSI RUTTONJI v. BYRAMJI MUNCHERJL” 


dnsolvency—Decres obtained as tyastes—iInsoluency notice issued by creditor not as trustee 
—Title of creditor in decree and in insolvency notice mot same—Validity of motice— 
Annulment of adjudicatio# order. 
If a decree ia obtained in one character, but the insolvency notice issued by the decree- 
holders as creditors describes or indicates their title ın another character, the notice ia 
calculated to perplex the debtors and is invalid. 


>` Where the respondents had obtajned a decree in their character as trustees of a deed | 


of settlement against the appellants, but in the insolvency notice issued against the ap- 
pellants the respondenta described themsely¢s as judgment-creditors and not as trustees :— 
Held, that the insolvency notice was invalid, and that any order of adjudication made 
on such notice should be annulled. 
In re Howes : Ex parte Hughes, followed. 
In re Low : Ex parte Gibson, Re A Debtor (No. 2 of 1912): Ex parte The Debtor? ; 
and In re Murieitd :, Ex parte South American and Mexican Company,* distinguished. | 

INSOLVENCY PROCEEDINGS. 

The respondents (plaintiffs) had filed suit No. 1628 of 1940 in the High Court, 
īn their individual names, as beneficiaries of a deed of settlement, against the appel- 
lants (defendants) who were trustees, alleging breaches of trust committed by hem 
And thereby causing loss to the trust estate. 

On August 8, 1941,. the Court passed an ¢xepgrta preliminary decree and made 
a decretal order of reference under which the Court appointed three trustees including 
the two respondents. The appellants had appeared at the 

On September 9, 1942, a final decree was passed directing that “the defendants do 
pay to the plaintiffs as trustees of the deed of Seremet dated- re splneday: of Janus 
ary 1913 mentioned in the plaint the &um of Re 4,46,784-6-0.” 

On December 9, 1942, the respondents applied for the issue of insolvency notice 
against the appellants. In their application they had described thernselves as judg- 
ment-creditors and not as trustees. 

On December 16, 1942, the Court issued an insolvency notice on the appellante 
tTequiring them to pay or secure the debt or to satisfy the Court that they had a set- 
off or counter-claim which equalled or exceeded the gmount of the decree and which 
they could not have set up in the suit. 

The appellants did, not comply with,the notice. . 

On March 27, 1943, the respondents presented ‘a petition to adjudicate the appel- 
lants insolvente. 

On April 6, 1943, an adjudication order was made against the appellants. 

On April 10, 1943, one of the appellants, Shapurji, applied to annul the order of 
adjudication. He contended inter alia that the insolwency notice did. not describe 
-the respondents as “ trustees of the deed of settlement” and was therefore invalid and 
illegal ; and that the notice was not properly served on him as he resided ab Pulmo. 
outside British India. 

Blagden J. who heard the notice of motion for annulment of the adjudication order 
Pe ie aoe een Ce ae eo ee 

Shapurji appealed. 

2 [1895] 1 Q. B. 734. 
fi Men tS ora pee Glip e * 3 (igiz} SL i. à 
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Sir Jamshedji Kanga, with R. J. Kolak, for the sade 
H. D. Banap, for the Tespondents. ` 


Kania Ag. C. J. This i ad Appeal-frorn tha fadgment oi Mi, Justice Blagden, 
arising out of insolvency proceedings adopted by tie Teapondenta against the appel: 
lants. 

Suit No. 1628 of 1940 was filed bs’ the respondents in their individual names as 
beneficiaries, against four trustees whiah included thé appellants. The respondents’ 
case was that the trustees had committed breaches’ of trust, had caused loss to the 
trust estate and they ahould therefore be removed from the office of trusteeship. 
There was a prayer for the trustees rendering accounts of the trust properties and . 
for a decree ordering them to make good to the trust estate all loss and damage caus- 
ed to the estate by their mismanagement and breaches of trust, On August 8, 1941, 
the Court passed a preliminary decree and made a decretal order of reference, under 
which the Court appointed three trusteesp which included the two respondents. The 
Court ordered that the defendanta do transfer and convey to the said new trustees 
the immoveable property at Cumballa Hill and made an order of reference to find 
out the amount due by the trustees. It must be noted thar the defendants did not 
appear. at the hearing and this was an ex parte decree. The matter then, proceeded 
before the Commissioner, and on September 9, 1942, a final decree was passed. The 
Court confirmed the report of the Commissioner and passed a decree that 
“the defendants do pay to the plaintifia as trustees of the deed of settlement dated the 
15th day of January 1913 mentioned in the plaint the sum of Rs. 4,46,784-6-0 for debt and 
interes’ and their costs of the said Reference and of the application for further directions...” 


This was also an ex parte decree. On December 9, 1942, the respondents made an 
application for the issue of insoWwency notice. ‘In the title of that application they 
have not described thermselves as trustees but as judgment-creditors. Throughout 
that application there is nothing to suggest that they were trustees. In paragraph 
3 of that application they stated: * 

“We produce a certified copy of a decree, against the seid judgment debtors and others 
oUtained by us in the High Court of Judicature at Bombay on September 9, 1942, in Suit 
No. 1628 of 1940.” 


On that application the insolvency notice was issued on December 16, 1942. In the 
title of that notice also the two respondents are described in their individual names 
(without adding “ trustees ”) as judgment-creditore. The material portion of the body 
of the notice is in these terms : 

“Take Notice that within one month after service.”..... you must pay to Byramji Mun- 
cherji Tata and Dadiba Muncherji Tata the Judgment Creditors above named or either of 
them, at Tata Manalons, ... or their Attorneys Measra. Eastley Lam and Company ... the 
sum of Ra. 4,46,784-6-0 for debt and interest...... till payment claimed by the said Byramji 
Muncherji Tata and Dadiba Muncherji Tata as being the amount due on a decree obtained 
by them against you in Suit No. 1628 of 1940 in the High Court of Judicature at Bombay 
dated September 9, 1942...., .or you must furnish security for payment of the sald sum to 
their satisfaction or you must sgtisfy this Court that you have a counter-claim or a set- 
off agafnst them which equals or exceeds the sum claimed by them and which you could not 
set up in the suit in which the sald decree was obtained ..” 

On the same day (ie. on December 16, 1942) the respondents applied for leave to 


serve the notice on appellant No. 1 by registered post at Billimora. Leave was granted 


on December 17, 1942. The notice was served by registered post on appellant No. 1 
on December 30, but he did not comply with the same.: On March 26, 1943, a petition 
for adjudicating the two appellants insolvents was filed. The Court made an order on 
that pétition ex parte. On April 10, 1948, a notice of motio® for annulrhent of the 
adjudication order was taken gut by the appellants. At the hearing the appellants 


* contended inter alia (1)*that the insolvency notice was invalid and illegal; (2) that 
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it was not properly served, as: Shapurji resided at Billimora and was not a British 
subject ; and (3) that the insolvency notice could not be enforced against Shapurji in 


any event under the ci ces set out in the affidavits. Other defences are raised 
in the affidavits which, in view of our conclusion, it is not necessary to set out in detail. 
The contention in of tbe illegality of the notice is based on the fact that 


while the respondents had obtained the decree 4n their character as trustees, the notice 
required the debtors to pay the money to the respondents, in respect of the decree 
obtained by them. Neither in the title nor th the body of the notice it ia stated or 
suggested that the judgment-ereditoré had not obtained their decree in their own per- 

sonal right but in their capacity as trustees. Towards the end of that notice, as I 
have shown above, the judgment-debtors were called upon to satiafy the Court if they 
had a counterclaim against the applicants of the insolvency notice, which they could 
not Have raised in the suit. That again shows that if the judgment-debtors had any 
counterclaim against the applicants, at whose instance the insolvency notice was issu- 
ed, they had the right to urge that fact. “In other words if the judgment-debtore 
had any personal claim against the present respondents in their personal capacity, 
they were invited to urge that counterclaim im reply to this notice. 

In support of their contention that this insolvency notice is clearly calculated 
to perplex the judgment-debtors as it-did not show in what, capacity the respondents 
had obtained the decree and led them ‘to believe that if they had a counterclaim 
against the respondents personally, they could put forth the same, the appellants re- 
lied on the judgment of Lord Esher M. R. in In re Howes: Ex parte Hughes.’ In 
that case a suit was filed in the Queen’s Bench Division by the Rev. N. T. Hughes 
and a number of other persons, who were named as co-plaintiffs, against Elizabeth 
Howes and Mark Howes as defendants. The writ was:endorsed with a claim by fhe 
plaintiffa, “ as trustees of St. John’s Hospital, in the town and county of Northamp- 
ton,” for damages against the defendants for breach of a covengnt contained in a 
lease. No defence having been delivered by the defendants, the plaintiffs obtained 
interlocutory judgment against the ae fdr damages to be assessed. That 
was beaded : 

“Between the Rev. Nathaniel Thomas Hughes and others, plaintiffe, and Elimbdh 

Howes and Mark Howes, defendants. ” 
After the damages were assessed, the plaintiffs obtained final judgment, by which 
it was adjudged that “the plaintiffs recover against the defendants £166. 11s. 4d. 
and costs to be taxed.” This judgment was headed in the same way as the inter- 
loculory judgment, there being nothing in it to show that the plaintiffs were trustees. 
The bankruptcy notice served on the defendants was ° 

“to pay to the Rev. Nathaniel Thomas Hughes and other (trustees of the charity known 
as St. John’s Hospital, Northampton), ... "the sum of ZSO 16s. 6d., claimed by them as Being 
the amount due on a final judgment obtained by them against you in the Queen’a Bench 
Division of the High Court dated the 11th day of August 1891 &c.” 

The debtors contended that the bankruptcy notice was illegal because it contained 
the words “trustees of the charity khown as St. Jghn’s Hospital, Northampton ” 
which words did not form part of the decree. Lord Esher, Master “of the Rolls, 
rejected the contention that the bankruptcy notice followed the terms of the judg- 
ment. He observed as follows (p. 631) :— 

“Tt has made an addition to the judgment which, although it may in law be mere sur- 
piusage, is well calculated to perplex the judgment debtor. The judgment was recovered 
by ‘the Rev. Nathaniel THomas Hughes and othera*; the bankruptcy notice requires the 
debtor to pay ‘to the Rev. Nathaniel WaomaseHughes and others (trustees of the charity 
kifown as St. John’s Hospital, Northampton).’e This, as it seems to me, ao far alters the 

1 [1892] 2 Q.B. 62. ° `e 
R 110. 
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character of the creditors aa described in the judgment.as to be extremely likely to perplex 
the judgment debtor.” ¢ 

The principle of law there set out that if a judgment is ‘obtained in one character 
and the bankruptcy notice is issued by the creditors describing or indicating their 
title in another capacity the notice is calculated to perplex the debtors has not ever 
since been disputed in any decision, * : 

Mr. Banaji relied on In re Low: Ex parte Gibsan In that case the only point 
was whether, when the judgment waf against foyr defendants and in the notice it 
was stated that it was against the debtor and five othars, the notice was bad. Lord 
Esher M. R. was a party to that decision. In the course of his judgment he ob- - 
served as follows (p. 736) :— i i 

“The debtor was well aware of the fact that the action was against all the six persons named, 
-and he also knew that the judgment was against him and three of the other defendants.” 
In the opinion of the Court this was only a formal defect and not a material defect 
in the notice. Leave was therefore given to amend and the technicality was siot al- 
lowed to prevail. There was no question of the character in which the parties sued 
or were sued. In Re A Debtor (No. >of 1912): Ex parte The Debtor, the amount 
shown in the margin was different, but in the notice iteelf the amount claimed was 
as due under the decree, This was held to be a technical objection and the notice 
-was held to be good. This point, however, is not material because according to 8.9 
-(a) of the Presidency-towns Insolvency Act this defect could be remedied if the 
point was taken in time. In In re Bates: Ex parte Lindsey,’ which was also relied 
upon by Mr. Banaji, the only defect in the bankruptcy notice was that in the title 
the name was not mentioned but in the latter part of the notice the name was clearly 
mentioned. It is obvious that it was a formal defect. Similarly in In re Murietia : 
-Ex parte South American and Mexican Company,* the notice was considered irregu- 
lar and not mategzially defective. The suit was filed in the name of a company in 
liquidation by its official receiver. Judgment having been obtained, the official re- 
ceiver issued a notice calling upon*the debtor to pay or compound with the official ‘ 
receiver. It was contended that’ the debt could be compounded with the company 
and not with the official receiver. The Court pointed out that the debtor could in 
fact only deal with the official receiver who represented the company in liquidation. ` 
Therefore the words used in the notice were not defective. None of these authorities 
in any way go against the principle laid down by Lord Esher M. R. in In Re Howes : 
Ex parte Hughes.’ : 

Mr. Banaji next urged that because the words ‘ judgment-creditors’ were used in 
the notice the debtors had distinct notice of the character in which the respondents 
had obtained the decree and the terms of the notice could not therefore be calculated 
to perplex the debtors. This argument has ho substance because in every case the 
Claimants must allege that they were the judgment-creditors. That did not absolve 
them from the obligation! to correctly describe the character in which they were 
judgment-creditora. In the present case the difficulty is greater because the suit 
was filed by the respondents in their individual names*as beneficiaries and not as 
trustees. Tife insolvency notice was also in their individual names, without des- 
cribmg themselves as trustees. The omission to describe themselves as trustees for 
the purpose of the insolvency notice is very material because’on reading the notice 
it does not give the least idea to theedebtors that the claim was made as trustees. I 
have already noticed that it would make a material difference to the right of the 
debtors to make a counterclaim, because if the decree was in favour of the respond- 
ents as trustees, the appellants could notemakeea counterclaim against the respondents 

1 4895] 1 Q. B. 734. œ e 4 (1996) 40 S. P317. ° i 


2 (1912) 106 L. T. 895. 7 5 [1892] 2 Q. B. 628. 
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in their personal character as beneficiaries. Having regard to the fact that the con- 
sequences of not complyihg with the insolvency notice are very severe and of a penal 
nature, it ig imperative that the provisions of Jaw should be strictly adhered to, and 
the debtors have a right to be informed of the exact character in which the claim is 
made against them. 

Mtr. Banaji drew our 4ttentién to the fact that in the affidavits it was stated that a 
copy of the decree was served pn the appellants: It must, however, be noticed that 
there is nothing to ahow when ¢hat copy was served. Counsel drew our attention to 
passages in the evidence of Shapuriji, Byramji and Mr. Lam. That evidence showed 
what happened at the meetings held between the attorneys of parties for settling the 
‘decree. Assuming that the debtors knew that ‘a decree’ was passed against them in fa- 
vour of the respondents, and therefore they were negotiating for a settlement, it does not 
bring home to them the knowledge that the decree was passed in favour of the res- 


pondents in their capacity as trustees. In the evidence there is nothing to bring home” 
to the debtors that knowledge. In my opinfon this is a vital thing to be stated in the’ 


notice, and the omission to mention those words changes the entire character of the 
debt claimed by the respondents. The notice, in my opinion, is, therefore, invalid. 

I apprehend the learned Judge has not attached sufficient importance to this aspect of 
the case. He treated the words “as trustees” as if they were a title or a degree like 
“M. A”, as stated in his judgment. The omission to describe a man with his aca- 
demic degree does not alter his character. In my opinion, this insolvency notice being 
bad, the order of adjudication should be annulled. 

Mr. Banaji invited us to express our opinion on the remaining questions raised in 
the Court below, and on which considerable evidence was led and arguments were 
‘advanced. The first step in these proceedings is the validity of the insolvency nofice, 
The other steps follow thereafter. In view of oureconclusion on the first point, our 
‘Observations and decision on the remaining points will be clearly obiter, and I do 
not think that under the circumstances it is right for the Court to express its views 
-on the other points. Therefore, we do not propose to discuss the remaining points 
argued in the trial Court. 

We, therefore, allow the appeal ahd set aside the: order of adjudication passed 
-against the debtors. Appellants will get the costs of the appeal from the respondents. 
‘Only one counsel allowed in the appeal. 


As regards the costs before the trial Court, evidence was led on the question 
whether Shapurji was a resident in British India. An additional question was rais- 
ed as to whether he was in Bombay when “the act of bankruptcy was committed. 
Shapurji denied that he was here. According to hit, he had left Bombay before the 
relevant date. , The learned Judge, who heard the evidence, decided the question 
against Shapurji, although as regards ‘tesidence h€ was in favour of Shapurji. “Hav- 
ing taken into consideration the different aspects of the case and having heard coun- 
sel on the question of costs before the trial Court, we think that the fair order is that 
‘each party should bear his own costa of the proceedings before the trial Court. 


CHAGLA J. I agree. In my opinion the persons who served the insolvency notice 
in this case were in law entirely different from the persons who obtained the decree. 


The decree was obtained by the respondents as trustees in their character as trustees ; 


and the insolvency notice was taken out by them in their individual capacity. There 
is nothing whatever tb show on the face of the insolvency notice that the respondents 
were claiming from the jydgment-debtors or the appellants as trustees. On the con- 
trary on the face of the insolvency notice it seems as if the respondents were claiming 
fom the judgment-deptore in their indiviqual capacity, 

Mr. Banaji for the respondents has very strongly relied on two facts : (1) that 


the insolvency notice describes the respondents as judgment. creditors, and (2) that, . 
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according to the affidavit made by his clients, and which was mot controverted in the 
proceedings below, a copy of the decree was served upon the appellants. From this 
he wants us to hold that independently of the insolvency notic# the appellants had notice 
of the decree and of its contents. Assuming that we can*impute that knowledge to 
the appellants, the utmost that can be said on behalf of the respondents is that the 
appellants knew when the insolvency notice was Served “upon them that’ the res- 
pondents had obtained a decree against them as trustees. But the knowledge of the 
decree does not further impute*a knowledge to the» appellants that the respondents 
were claiming the amount as trustees or, to my mind what is equally important, that 
at the date when they took out the insolvency notice the respondents were still trustees 
in which capacity alone they had the right to execute the decree. 
Mr. Banaji has further emphasized the fact that Lord Esher, Master of the Rolla, 
in In re Howes : Ex porte Hughes, to which the learned Chief Justice has referred, 
based his judgment on the particular language of the English statute which was 
” before the learned Judge in that case. “Mr. Banaji has drawn our attention to the 
fact that whereas s. 4, sub-a. (1) (g), of the Bankruptcy Act of 1883 (46 & 47 Vic. 
c. 52), required the notice to be in accordance with the terms of the judgment, Bom- 
bay Act No, XV of 1939 does not in terms require the insolvency notice to be serv- 
ed to be in accordance with the judgment ; and Mr. Banaji argues that whereas in 
the case before Lord Esher, Master of the Rolls, in In re Howes : Ex parte Huges, the 
insolvency notice was clearly not in accordance with the judgment, here, even if it 
is not in accordance with the judgment, as the ‘statute does not require it, it ig mere- . 
ly a technicality or irregularity to which we should attach no importance. Now I do 
not bdse my judgment on the mere fact that the respondents have failed in the iņ- 
solvency notice to comply with the terms of the judgment. If it was merely a 
question of non-compliance, the matter migftt have been different. But to use 
the language of Lord Esher in the case to which I have just referred, the result of 
taking out the notice in the form in which the respondents have taken out is really 
to alter the character of the creditors as described in the judgment. I do not think 
that any insolvency notice ‘where a judgment-creditor describes himself in a manner 
Which alters his character can be allowed to stand. Jt goes to the question of the 
very title of the judgment-creditor and it is much more important and much more 
vital than mere non-compliance with the judgment. After all, a judgment-debtor is 
entitled to take advantage of every technicality which the law permits him especially 
in the law of insolvency. To use the language of Lord-Justice Bowen in the very 
case in In re Howes: Ex parte Hughes (p, 632) :— 
“I do not regard thia aa a merely technical matter, for bankruptcy proceedings are of a 
peculiar character. They involve quasi-penal consequences tp the debtor, and it ip essen- 
tial that all those forma, the object! ef which ia to prevent injustice, should be strictly fol- 
lowed. Such a notice as this would be simply a trap for the debtor. ” 
I, therefore, agree with the learned Chief Justice that the notice taken out by 
the respondents was invalid and must be eet aside and the order of adjudication 
based on that notice should be equally set aside; and the appeal should be allowed: 
e Appeal allowed. 
Attorneys for appellants : Gagrat & Ca. ` 
Attorneys for respondents : Eastley, Lam & Co. 
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Before Sir Leonard Stond, Et. Chief Justice, Mr. Justice Kania and Mr. Justice Divalis. 
HAVELIRAM SHETTY v. MAHARAJA OF MORVI.* 


Bombay’ Rent Restriction’ Order,” 1942, cls. 8, P, 12—Ultra vires—Defence of India Act 
(XXXV of 1939), Sec. 2 (1)-gDefence of India Rules, 1939, r. 81(2) (bb)—Intra vires. 
Clauses 8 and 9 and d. 12» so far aa it @perates’in regard to cla 8 and 9, of the 


Bombay Rent: Restriction Qrder,’ 1942, are invalid as infringing s. 14 of the Defence of 
India Act, 1939. 


Semble. Neither s 2(1) of the Defence of India Act, 1939, nor r. 81(2)(bb) of the 
Defence of India Rules, 1939, is invalid. 


THE Defence of India Rules, 1939, were promulgated by the Central Government 

under the powers conferred on it by the Defence of India Act, 1939. Rule 81 of the 

rules, so far as material, ran aa follows :—* 

81, (2) The Central Government og the Provincial Government, so far ag appears to 

it to be necessary or expedient for securing the defence of British India or the efficient prose- 

cution of the war, or for maintaining supplies and services essential to the lifa of the œm- 

munity, may by order provide—.. 

(bb) ‘for regulating the letting and sub-letging in any area of residential accommodation, 

whether furnished or unfurnished and whether with or without board, and in particular,— 

(i) for controlling the rents for such accommodation either generally or when let to 
persona or clases of persons or in specified circumstances, 

(#) for preventing the unreasonable evictlon of tenants and sub-tenants from mich ac- 

commodatioa, and 

° (iw) for requiring such accommodation to be let either generally, or to specified persona 

or classes of persons, or in specified circumstances ;° 

(f) for any incidental and supplementary matters be which the Central: Government 

or the Provincial Government thinks it expedient for the purposes of the order to provide, 

inchiding in particular, the entering and inapection of premises to which the order relates 

with a view to securing compliance with the order the grant or issue of licenses, permite, 

certificates and other documenta, and theechargfng of fees therefor :. 

On April 22, 1942, iis Goverment oi Bombay, acing under popat ccdieaed Gy 

r. 81 (2) (bb) and (f) of tbe Defence of India Rules, made-an Order called the 

Bombay Rent Restriction Order, 1942. 

The Order extended, among other places, to the City of Bombay and applied to 

“ premises the standard rent of which exceeds Rs. 80 per mensem.” 

The pertinent provisions of cls. 8, 9 and 12 of the,Order are set out in the judg- 

ment of the Chief Justice. 

The premises in dispute were the thjrd and fouyth floors of a building knowm as 

“Waterloo Mansions ” situate in the city of Bombay. The building was owned by 

the plaintiff H. H. Shri Lukhdhirji, Maharaja Saheb of Morvi. 

On April 2, 1941, the premises were let by the plaintiff to Haveliram Shetty (de 

fendant) for a period of twa years commencing from March 1, 1941, on a monthly 

rent of Rs. 650. Among the conditions of the lease wks the following 2— 

“3, The lessee shall use the maid premises as boarding and lodging hotel only and for 

no other purpose whatsoever.” 

In the premises demised the defendant carried pn his hotel. 

On December 1, 1942, the plaintiff wrote to the defendant that the tenancy would 

come to an end on March 1, 1943, and called upon hfm to vacate the premises and 

to deliver possesion of them to the plaintiff. , 


The defegdant failed to comply with the gefhisition apd held over after March 1, 
1943. 


*Decided, April 6, 1944. O.C.J. Appeal No. 28 of 1943 : Suit No. 657 of 1943. 
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On May 27, 1943, the plaintiff sued the defendant’in ej 

The defendant put in his written statement on June 21, 1943, contending that he 
was entitled to the protection of the Bombay Rent Restriction Order, 1942, as 
amended on June 16, 1943. 

The action was heard by Blagden J., who, on June29, 1943, decreed the suit hold- 
ing that as the premises were not used for the purpose of residence, the defendant 
was not entitled to the protectian’ of the Bombay Rgt Restriction Order, 1942, and. 
also that he was not entitled to the benefit of the amendment made in the Order on - 
June 16, °1943. 

The defendant appealed. 

The appeal was heard by Beaumont C. J. and Rajadhyaksha J., on August 19, 
1943, ane er Dordetipe Bet ARLE. ie crores and at Gene ie orang eee 
the trial Court : 
erases ee A As eal ach gn sede cin a a Gorden Bees 
to cl. 8 of the Rent Restriction Order, 142?” ` 
When the case went back to the trial Court [Blagden J.), the plaintiff produced a 
certificate by the Controller, dated September 25, 1943. Tt ran thus : 

“For the purposes of the proviso to d. 8 of the Bombay Rent Restriction Order, 1942, 
Į hereby certify that the premises (which are specified) are reasonably and bona fide required: 
by the landlord, His Highness the Maharaja of Morvi, for hia own occupation.” 

The trial Judge tried the issue and recorded a finding in the affirmative. 

The appeal was then heard by a full bench consisting of Stone C. J., Kania J., and 
Divatia J., when both the Central Government and the Bombay Government were 
brought on the record as party respondents. 

V. F. Taraporewalla, with M. M. Desai, for the appellant. 

K. M. Munshi, with I. G. Thakor and P. M. Bakshi, for respondent No. 1. 

M. C. Setalvad, with G. N. Joshi, for respondent No. 2, 

N. P. Engineer, Advocate General, with R. J. Kolah, for respondent No. 3. 


“Stone C. J. The facte pertinént to this appeal lie within a comparatively. narrow 
compass. The respondent is the landlord, and the appellant the tenant of certain 
premises whereon he conducts the business of a boarding and lodging hotel The 
lease of the premises having expired on March 1, 1943, the appellant sought to hold 
over, but the respondent brought this action for posession. To that claim the appel- 
lant set up the Bombay Rent Restriction Order, 1942, which Order, as it then stood, 
only protected premises let for the purposes of redidence. The action originally came 
before Mr. Justice Blagden on June 29, 1943, when he made an order for possession. 
on the ground that the premises were not Jet dor the purposes of residence. Against. 
that order the present appellant appealed, and that appeal came before the Chief 
Justice, Sir John Beaumont, and Mr. Justice Rajadhyakesha, on August 19, 1943. 
They reversed the judgment of the learned Judge -in the Court below, holding that 
the premises were let for the of residence. There has been no appeal from 
that judgmefit, and, therefore, we have to deal with the matter on the footing that 
the premises in question are residential; but I must not be taken as concurring in 
that judgment, as I am not at all certain that if the matter had been open to us I 
should have been of the same opinien. 

The Court of Appeal having held the premises to be let for the purposes of resi- 
dence, counsel for the respondent contended that the suit ought not to be dismissed, 
because he might be able to protect bi Som the operation of the Rent Restric- 
tion Order by getting a certificate the Controller under the provo to cl*8 
thereof. Accordingly, the Coyrt of Appeal sent the matter back to the trial Court 
to answer the following issue: 
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“Whether the plaintiff is entitled-to an order for possesaion having regard to the- proviso 
to cl. 8 of the Rent Restricti®n Order, 1942?” 

When the issue so sent back came before Mr. Justice Blagden, the respondent 
produced a certificate dated September 25, 1943, which is in the following terms :— 
“ For the purposes of the proviso to clause 8 of the Bombay Rent Restriction Order, 1942, 
I hereby certify that the premises” (therein specified) “are reasonably and bone fide required 
by the lahdlord, His Highnesa the Maharaja of Morvi, for his-own occupation.” 

In the face of that certificate the gppellant’s cOunsel, “Mr. Taraporewalla, argued, as 
he has done on this appeal, that whilst the main portion of cl. 8 of the Order is valid, 
the proviso to it, which provides for a certificate, is invalid. That point having 
been raised, the learned Judge, in his judgment delivered on December 3, 1943, gave 
his opinion upon it, which was in favour of the validity of the whole of d. 8 including 
the proviso. But Mr. Taraporewalla took a further point, namely, that the Controller 
in granting the certificate had acted contrary to natural justice. The learned Judge 
answered that submission in the negative, and’ accordingly answered the issue referred. 
to him in the affirmative. From that decision the appellant now appeals to this full 
Mr. Taraporewalla is in this difficulty : that he dare not challenge the walidity of 
cL 8 as a whole : since, if he were to do so successfully, the whole substratum of his 
defence would be gone, and there would be no escape from an order for possession * 
being made against his client under the law relative to landlords and tenants unaffected. 
by; any emergency regulation. He has, therefore, to maintain that, whilst the main 
portion of cl. 8 is operative, the proviso to it is uliva vires. . 
Mr. Munshi for the landlord, on the other hand, was not content that this appeal 
should be dealt with merely on the question of the severability of the proviso to cl. 6. 
He has assembled a second line of assault, with which he has attacked the validity, 
not only of that group of clauses, namely, clauses 8, 9 and 12, of the Bombay Rent 
Restriction Order, which form a scheme aimed at “ preventing the unreasonable evic- 
tion of tenants,” but also the Defence of India Act itself. Those contentions neces- 
sitated the adding of the Advocate General fer India and the Advocate General for, 
Bombay as defendants to the suit in which he is plaintiff. ' 

The Bombay Rent Restriction Order, as stated in its own introductory words, 
made in exercise of the powers conferred by sub-cla. (bb) and (f) of cL (2) of r. 81 
of the Defence of India Rules, 1939 : those rules being made under s. 2 of the Defence 
of India Act. It follows that cl. 8 of tbe Order can be attacked, either by impeaching 
its own validity, or that of r. 81, or that of e. 2 of the Act: since, if either the main 
or the subsidiary sources of its own authority fails, the Order must fail also. 

It will be convenient to make eome reference to the way in which this matter 
originated. 5 5 E 

On September 3, 1939, the Governor General issued a proclamation under s, 102 
of the Govemment of India Act, 1935, declaring that a grave emergency existed, and 
on the same day there was issued the Defence of India Ordinance, 1939, and with 
the Ordinance there were published rules. As a result of the proclarpation, the 
Central Legislature had. the power to legislate in respect of subject-mattera contained 
in all the three Lists comprising the whole legislative field of the Seventh Schedule to 
the Constitution Act, provided that, with regard to List II, which is the Provincial 
List, the sanction of the Governor General is obtained. Within the prescribed domain 
the Indian Legislature has plenary powers as large as those of the Imperial Parlia- 
ment itself; The Queen v. Burak. 

Op September 29, 1939, the Act, wif whith we are concerned, was enacted by 
the Central Legislature, fod by a. 21 of it thf Ordinance Was repealed, but the drist- 

1 (1878) 3 App, Caa 889. Ae 
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ing rules were maintained and are deemed to have been made “in exercise of the 
powers conferred by this Act if it had commenced on the 8rd September 1939.” 

The Act is a devolution of legislative power by the Central Legislature to the 
Central Government, co-extensive with its own legislatrve Gomain, and differing from 
it in respect of the method by which the legislative fynction is to be exercised, namely, 
by notification in the official Gazette? and limited to this extent, that the exércise 
of the legislative function is made conditional upon ib appearing necessary or expedient 
to the Central Government so to act: “for securing the defence of British India, 
the public safety, the maintenance of public order or the efficient prosecution of war, 
or for maintaining supplies and services essential to the life of the community.” Such 
opinion of the Central Government cannot be called in question except for want of 
bona fides : (see Liversidge v. Sir John Anderson) : with the result that to all intents 
and purposes the devolution of the legislative function is as wide and ample as the 
powers enjoyed by the Central Legiala after proclamation made. Nevertheless the 
Central Legislature has not effaced itself, or abdicated its function : since it has the 
power to recall or repeal at any time the powes it has devolved upon the Central Gov- 
ernment or the Provincial Government: 

It is sulfe. 2(1); of the Act which devolves the legislative power ; and, although 
sub-a. 2(2) limits the scope of the legislative power, which it is permissible to pass on 
“to : “any authority, ” to the thirty-five subject-matters in the sub-paragraph, the whole 
of sub-a. 2(2) is a particulariration, and not a limitation, of the general powers con- 
ferred upon the Central Government itself by sub. 2(1). 

A challenge to the validity of subs 2(%) of the Act cannot, in my judgment, 
be maintained in this Court : since it has been held by the Federal Court in the case of 
King-Emperor V. Sibnath B jeq? that the whole rule-making power is contained in 
subs. 2(1) : At p. 27 Sir Khan said this :— 

1. “The rule-making power is conferred under the first sub-section and all that the second 
sub-section does is to set out the conditions under which rules in respect of the particular 
subject-matters enumerated in ity paragraphs may be made in the exercise of powers con- 
ferred under the first sub-section. Any other vigw would lead to the anomaly that on the 
subjects enumerated in the paragraphs of sub-a. (2) there might be two sets of rules, one 
conferring unconditional and unlimited powera by virtue of being framed under sub-s. (1) 
and the other being subject to restrictions and limitations in conformity with conditions and 
restrictions prescribed by sub-a (2), a state of affairs the contemplation of which could not 
possibly be attributed to the Legislature.” 

There appears to be no reported case which is binding upon us, in which the vali- 
dity of sub-s. 2(\7) of the Act,is expresaly stateh Yet once the scheme of the Act is 
understood, any decision, which upholds the power to make rules under it, is a requital 
ofthe Act itself. In the case of Emperor v. Keshav Talbade® the principal argument 
of the appellant was an attack upon the validity of a. 2 of the Defence of India Act. 
But, as appears from p. 44, the learned Chief Justice of India rejected that argument. 
‘These decisions are binding upon us: and even if I was of the opinion that syb-s. 2 
(1) of the Act was invalid, which is not my view, it wquld not be open to us in this 
‘Court to impeach’ its validity. It should be noted that a full bench of the Lahore 
High Court has expressly held in favour of the validity of sube. 2(2) of the Act 
in Harkishan Das v. Emperor.* 

Rule 81 has not been seriously challenged in this Court ; and, having regard to the 
view we take on the Bombay Rent Restriction Order itself, it is not necessary to go 
further into r. 81 than to olfserve that the Bombay Rent Restriction Order 1s made 
under gub-cls, (2) (bb) and (f) óf it. Sub-clause (2) (bb) provides that the Central 
Government or the Provingial Govertimgnt may by order Provide for tpgulating, the 


1 [1942] A. C. 206. ° 3 (1943) 46 Bom. L. R 22, re, 
2 [1944] F. C. R. le . 4 [1944] A. I. R. (F. B.) Lah 33. 
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letting and sub-letting of the class of accommodation therein mentioned, and in 
particular for preventing ‘the unreasonable eviction of tenants and sub-tenants from 
such accommodation. It’is. nowhere stated who is to be the judge o “ unreasonable- 
ness’ ’ ; since the rule does not provide for preventing the eviction of tenants as the 
Provincial Government y cogsider to be unreasonable. By analogy the observa- 

tions of the learned Tuer iain at oe 43 to 47 in the case of Emperor v. 
Keshav ‘Talpade (supra), in which he considers the expression “ reasonably suspected,” 
are pertinent. But it has been submitted that Sub-cl. (2) (bb) (i) ig void for the un- 
.cettainty of the mandate which it confera, and I will not pursue this matter further. 

The question we have to determine arises by virtue of a 14 of the Defence of India 
Act, which laya upon the Central Government’s power to legislate by rule, and upon 
the devolution of that powey, the stipulation that: “save as otherwise expressly 
‘provided by or under this Act, the ordinary criminal and civil Courts shall continue 
to exercise jurisdiction.” By that safeguard the Central Legislature, in deputing its 
legislative function to the Central Government, has made it plain that any interrup- 
tion of the continuance of the ererciseeof the Court’s jurisdiction, either in the Defence 
-f India Act itself or in some legislative ruleemade under it, shall be expresaly made, 
-so that all may know when and to what degree the Court's jurisdiction ig being inter- 
rupted. Under the ordinary statute-law, an example of such an express provision 
is to be found in & 4 of the Bombay Revenue Jurisdiction Act, 1876, where it i8 
enacted: “No civil Court shall exercise jurisdiction as to any of the folowing 
matters :” and there then follows a list of the matters to be excluded. 

The jurisdiction of the Court embraces, not only the conception of geographical 
imitations within which the authority of the Court runs : but also the power or dig- 
nity with which the Court is invested,to do justice in cases within its cognizance. The 
jurisdiction of this High Court is contained in the Letters Patent of 1865: sce in 
particular cl. 12, and of more recent date s. 9 of the Civil Procedure Code, 1908, gives 
to the Courts jurisdiction to try : “all suits of a givil nature excepting suits of which 
their cognizance has been expressly or impliedly barred.” The jurisdiction of the 
‘Courts is aleo conferred by a. 223 of the Gdévernment of India Act, 1935. $ 

What is the meaning then of the expression “by or under this Act” in a 14 of 
the Defence of India Act? So far as “by” the Act is concerned, it should be noticed 
‘that authority is given to the Provincial Government, in the group of sections, 8 to 13 
both inclusive, which sets up Special Tribunals, to provide by general or special order 
for a limited invasion of the jurisdiction of the criminal Courts: since by a 9 the 
transfer from any criminal Court, except the High Court, to a Special Tribunal is 
authorized. Be it noted that the Act itself does not interrupt the continuance of 
the Courts’ jurisdiction : ae a aa dae a 
certain specified purposes. 

Amor ditek apea of the arier aie ion heyo wader ince” con- 
stained in s. 14, These words; in my judgment, import the necessity for an expresa 
provision being made, if the continuance of either the criminal or civil jurisdiction 
of the Courts is to be interfered with, by any rule or @rder made undes the Defence 
-of India Act. It has been submitted in this Court that, im all cases in which the 
legislative function is deputed below the Central Government, an express provision 
must be found not only in the order made by the deputed authority : but also in the 
mandate which confers the power to exercise the legislative function on that authority ; 
and in this respect the authority conferred by s. 9 of tHe Act, to which I have already 
referred, is significant : since when the Central Legislature directly, and without the 
‘Central Government Qping the intermedia, authorizes, the Provincial Govepament 
‘to set up a criminal tribunal, the mandate does expressly provide for an invasion of 
the jyrisdiction of the Courts. é 

R. 10. 
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In the case before us, it is r. 81 of the Defence of India Rples, which is the mandate, 
- whereby the Central Government have devolved the legislative function entrusted to 
them by the Central Legislature to the Provincial Governments, and an examination of 
it shows that it contains no express power or provision to interrupt the continuance 
of the ordinary criminal and civil jurisdiction of the Cougta, It is to be observed. 
that the function deputed by the Cefttral Government by r. 81 is not co-extensive 
with its own. A comparison, between r. 81 and a°2 of the Defence of India Act, 
makes this abundantly clear. To mention only ome example, there is omitted from 
r. 81 “the public safety ” and “the maintenance of prblic order”: so that the Pro- 
vincial Government could not make an order under r. 81 even if it considered it neces- 
sary or expedient so to do for securing the public safety or the maintenance of public 
order. But having regard to the view which we take as to the Order itself, it is un- 
+ necessary to decide whether power to interrupt the continuance of the Courts’ jurisdic- 
tion must be conferred by the mandate, and I expres no opinion on this point. 

I will now turn to the Bombay Rent Restriction Order. Clause 8 is in the follow- 
ing terms : : s 

“The landlord shall not be entitled to the recovery of possession. of any premises so long 
as the tenant pays, or is ready and willing to pay, rent to the full extent allowable by thie 
Order and performs the other conditions of the tenancy. 

* “Provided that nothing in this clause shall apply where the landlord has obtained m 
certificate from the Controller certifying that the tenant has committed any act contrary to 
the provisions of cf. (o) or cL (p) of section 108 of the Transfer of Property Act, 1882, or 
has been guilty of conduct which is a nuisance or an annoyance to any adjoining or neigh- 
bouritig occupiers, or that the premises are reasonably and bona fide required by the land- 
ldrd either for his own occupation or for the occupation of any person for whose benefit the: 
premised are held or for any other quse which may be deemed satiafactory by the Controller” 

Clause 9 provides for the case in which a landlord, having obtained possession on 
the ground that the premises are reasonably and bona fide required as mentioned im 
cL 8, and the premises are not so*occupied within fifteen days : 

“ |..the Controller may, on an ion of the original tenant made within six months 
df such date direct the landlord to place him in occhpation of the premises on the original terms 
and conditions, and if in the opinion of the Controller the premises are not reasonably and 
bona fide required by the landlord for the aforesaid purposes, direct the landlord to pay 
the tenant such compensation as the Controller may think fit.” 

Clause 12 is as follows : : 

“(1) Any person aggrieved by an order passed by the Controller under the provisions 
of this Order (including an order granting a certificate under the proviso to clause 8) may, 
within fifteen days from the dat on which the order is commumicated to him, present an 
appeal in writing to the Collector. 

““2) The Collector shalk then fll for the retord of the Controller and after examining 
the record and after making such further enquiry as’ he thinks fit, either personally or through 
the Controller, shall decide the appeal. 

“\(3) The decision of the Collector, and subject only to such decision, the order of the 
Controller shall be final.” ° 


The framtwork of this Order closely follows that of the Bombay Rent Restriction 
Act, 1939, which ir its tum appears to have been taken from the Rent Restriction 
Act, 1918. Indeed cls. 8 and 9 of the Order differ little in language from s8, 11 and 
12 of the 1939 Act, except that the*latter leaves to the judicial determination of the 
Court all such questions as, whether the tenant has committed a breach of cl. (o) 
or cl. (p) of a 108 of the Transfer of Property Act, 1882, or has been guilty of a 
nuisance or an annoyance, or whether the @remises are reasonably and bona fide 
required by the landlord for his own octupation ; whereas, im the case df the Orfler, 
the same questions are left to the arbitrary determination of an executive officer, 
namely, the Controles with an appeal to another executive officer, namely, the 
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Collector, whose decision under cl. 12 is to be final. Further, if the landlord, having 
gained possession of the” premises.on the ground of his own requirement, fails to 
occupy them ; then, in thg case of the Act, it is for the Court to order hia eviction, 
with or without payment of compensation, “as the Court may think fit”: whilst, 
in the case of the Ordgr it is for the Controller to determine these matters, and 
presumably to order the landlord to vacate tfe premises and pay such compensation 
“as the Controller may think it,” 

Two other differences should’ be noted between the rent Restriction Act and the 
Rent Restriction Order. Thé Act applies only to premises, the standard rent of which 
does not exceed Rs. 80 per month; whereas the Order applies to premises, the 
standard rent of which exceeds Re.’ 80 per month: so that, if the Order be valid, 
the curious result follows: that in the determination of these matters the Courts’ 
jurisdiction is limited to premises of a monthly rent of Re. 80, whereas all premises 
of a higher rental value are left to the jurisdiction of the Controller and the Collector. 
The other matter of difference is the object soyght to be attained by the Act and the 
Order respectively. The object of th® Act, which became law before the outbreak of 
war, viz., in June 1939, appears from its préamble : 

“Whereas it is expedient ‘to restrict the increase of rents of certain premises in conse- 
quence of the levy of the urban immovable property tax in the Province of Bombay.” i 
The Order is expreseed to be made “in exercise of the powers conferred by cls. (bb) 
and (f) of r. 81 (2) of the Defence of India Rules.” The only governing motive 
contained in r. 81, by virtue of which the Order could be made, is : “ for maintaining 
supplies and services essential to the life of the community.” ° 

No doubt it is often convenient to borrow the language of one enactment for the 
drafting of ahother: but this case ‘well illustratesethe dormant dangers of slavish 
copying when the objects which the enactments seek to achieve are entirely different. 
The acute shortage of housing accommodation in thie city is but all too well known, 
and if the object of the Order was to relieve or tontrol it, it has had in this case a 
very strange result indeed : since the certificgte given by the Controller, and confirmed 
by the Collector, will, if it be valid, result in the ejectment of all the occupants ofa 
boarding and lodging hotel in order that such premises may be made available for 
we by one man and his family. 

The comparison I have made between the Rent Restriction Act and the Rent Res- 
triction Order demonstrates that the duties imposed on the Court in the ome case 
and on the Controller in the other, are judicial. 

The learned Advocate General of Bombay has invited our attention to the English 
cases under the Defence (General) Regulations, Reg. 62, whereby the Minister of 
Agriculture and Fisheries has to give a tonsent, whith may have the effect of deprtving 
a tenant of his land: see Howell v. Addison: and Iromg v. Patterson’ But, in my 
opinion, these cases are distinguishable, since the giving or withholding of a consent 
by the Minister is an administrative, and not a judicial, act : because it ia not incum- 
bent upon the Minister to determine rights as between the tenant and the landlord. 


In my judgment, the proviso to cl. 8 of the Rent Restriction Order sets up an 


official whose duty it is to determine private rights between His Majesty's subjects 
telating to the laws of property and of contract. All the matters under cls. 8 and 
9, which the Controller has to consider, are perefmal to the landlord or to the tenant, 
and the determination of each of the matters affects the,rights or position of the other : 
RI Tel Se TEE r SCN LEB A ae OF te 


Controller's decision at all. à - 
eis ne, Cee EA Men een ete ae 


1 [1943] 1A E. R. 29. . 2 [143] 1 A. E. R. 652. 
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v. Secretary of ‘State for India, in which it was cobtended that the City of Bombay 
Improvement Act of 1898 was vitiated, in that it, created 4 new Court, and thereby 
interfered with the function and jurisdiction of tbe High, Court. ‘In his judgment 
at p. 444, Sir Lawrence Jenkins saye this : 

“The Act does not purport to constitute the Tribunal g. but provides that it shall 
perform the functions of the Court under the Land Acquisition and shall be deemed to 
be the Court : the President is deemed to be the Judge, and the Tribunal’s award’ (subject 
to the right of appeal I have mentfoned) @ final. Can it reasonably be said that a body ao 
constituted is a Court of Justice? I think not; it appears tp me that the manifest purpose 
of the Legislature was to create a Tribunal that should not be a Court, but a body, free 
from the control and superintendence of this Court, except so far as intervention by way 
eg a ret Coe Oo TARO EAI 
been attained.” 

The ceton ot a hody to) priora the ani ofa Court, dies tram ths central 
and superintendence of the Court, would be, in my judgment, a violation of a 14 
of the Defence of India Act. The argument to the contrary amounts to this: that 
cla. 8, 9 and 12 do not interrupt the jurisdicfion of the Court: because the Rent 
Restriction Order creates new laws, and, consequently, the law-making authority is 
entitled to graft on to such new laws new remedies ; and, it is submitted, that because 
all this is new, there is no interference with the jurisdiction of the Court: because 
it never had any. In support of this proposition we have been referred to the case 
of Secretary of State v. Mask & Co. which was a case under the Sea Custome Act 
of 1878. The passage particularly relied upon by the Advocate General is at p. 237, 
in which Lord Thankerton, delivering the judgment of the Board, said : 

’* The main principles ta be observed in the present case are to be found in the well known 
judgment of Willes J. in The Wolyerkampion New, Waterworks Co. v. Hawkesford® which 
was approved of in the House of Lords in Neville v. London “ Express” Newspaper, Ldt 
The question ig whether the present case falls under the third clase stated by Willes J. 
‘Where a liability not exiating at common law is aested by a statute which at the same 
time givea a special and particular remedy for enforcing it.’ With respect to that class it 
has always been held that the party must sopt tye form of remedy given by the statute.” 

I cannot see how that case or the law, which it lays down, affects the question 
which we have to determine: because in the case before us the enactment, which 
gives the power to make within an appointed sphere new laws, ie. the miles and 
orders, itself provides that the Courts, except when expressly excluded, shall continue 
to exercise jurisdiction. The words “ shall continue”. are, in my opinion, of the utmost 
importance. What is it over which the Courty are to continue to exercise their 
mo In my judgmenf, it is the jurisdiction to interpret the law and do 

between His Majesty’s subjects as the law stands from time to time altered 
cha asda unless bo oe ante’ ths: Ace” the cobian ori An «a 
expresaly excluded in respect of any particular subject-matter. I can find no such 
exprese exclusion in the Bombay Rent Restriction Order. To say that certain matters 
shall be determined by the Controller, and that any person aggrieved may appeal to 
the Collector, whose decision ¢ ehall be final,” does not of itself expresely provide for 
a discontinuance of the Courts’ jurisdiction, though, no doubt, it is aimed at circum. 
venting it. As is stated in the judgment delivered by Lord Thankerton in the case 
of Secretary of State v. Mask & Co. (supra) at p. 236: 

“Tt is settled law that the exclusion of the jurisdiction of the civil courts is not to be 
readily inferred, but that such exalusion must eitherbe explicitly expressed or clearly implied.” 
But in the case before us s. 14 provides that the exclusion ‘must be express : it is not 
enough for the exclusion to be even cleafly infBlied. - 

1 (1908) 1.1 R. 27 Bom, 424, S. 

5 Bom. L. R 43% 3 (1859) 

2 (1910) L RE EE oe, 4 [ 
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Clause 12, which provides thdt the decision of the Controller shall be final, is, 
therefore, in my judgmett, a violation of a ‘14 of the Defence of India Act, as are 
also-cls. 8 and 9, which’ geek to transfer the jurisdiction normally exercised by the 
Courts to determine private rights between landlords and tenants. 

However, Mr. Tarapopewalla,for the appellant and the Advocate General of Bom- 
bay both invite us to sever the clauses » so tĦat the Order, so far as the eviction of 
tenants is concerned, can still some efficacy, These arguments, it seems to 
fne, proceed upon mutually destructive lines : ? since Mr. Taraporewalla suggests that 
we delete the! whole of the provisa to cl. 8, with the consequential deletion of cls. 9 
and 12, leaving in being only that portion of cl. 8 which provides : 

“The landlord shall not be entitled to the recovery of possession of any premises so long 
as the tenant pays, or ia ready and willing to pay rent ta the full extent allowable by this 
Order and performa the other conditiong of the tenancy.” 


On the other hand, the Advocate General submits tha the clauses can be cured by ° 


using a blue pencil so as to delete all references to the ller and the Collector : 
so that cls. 8 and 9 of the Order would in effect be similar to sa 11 and 12 of the 
Bombay Rent Restriction Act, 1939. No one has suggested ag a third alternative 
that the clauses should remain, but that the jurisdiction of the Courts not being 
excluded because of s. 14 of the-Act there would be an appeal to this Court from 
the decision of the Collector, or that the Court haa the power in every case to stay 
all proceedings before the Controller and the Collector, and itself to give or withhold 
a certificate. 

In my judgment, it becomes a matter of pure speculation as to the form in, which 
the Provincial Government would have made an order for preventing the eviction of 
tenants from premises above the monthly rent pf Ra 80, had the implications of 
s. 14 of the Act been appreciated. I cannot see how it is possible to sever or dissect 
a composite scheme made under a rule, which seeks to provide for preventing “ the 
unreasonable eviction of tenants” itself made upder an Act of which the relevant 
motive is: “the maintenance of supplies and services essential to the life of the 
community.” If it becomes a matter*of sSeculation, what would have been enacted 
had the limits of the appointed legislative sphere been realised, then validity cannot 
be courted by the use of a blue pencil, Mr. Taraporewalla relied on the case of 
Strickland v. Hayes, in which a by-law made by a county council with regard to 
singing or reciting any profane or obscene song or ballad in any street or public place, 
or on land adjacent thereto, was held invalid even if the words “or on any land 
adjacent thereto” could be struck out. Striking out those words would merely curtail 
the geographical operation of the by-law, which itself would have remained intact 
In my opinion, that case illustrates how far is the gase we have to consider from peing 
cured by the operation of any doctrine of severance. In my opinion, the words of 


` Lord Haldane delivering the judgment of the Privy Council in The Initiative and 


Referendum Act, In re? apply in this case (p. 944) : “The offending provisions are 
in their Lordships’ view 80 interwoven into the scheme that they are not severable.” 

In the Court below the only argument, which appears to have been, addressed to 
the learned Judge, was that the proviso to cl. 8 was invalid, and no reliance appears 
to have been placed on s. 14 of the Defence of India Act : since no mention of that 
section is to be found in the judgment of the legrned Judge. 

In my judgment cla, 8 and 9 and cl. 12, so far as it operates in regard to cla. 8 and 
9, are invalid as infringing s. 14 of the Defence of India Act. I exprese no opinion 
as to the validity of cl. 12 for any other, purpose. That being so, the certificate 
obtained by Mr. Munghi’s client, the plaigtiff, is of no effect ; and the parties are 
left to their remedies at law unimpeded by the Bombay Rent Restriction Order.. As 

1 [1896) 1 Q. B. 290. 2 [1919f A. Q 985. 
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appears from the judgment of the learned Judge in the Court below : “ the defendant’a 
only defence is under the Rent Restriction Order.” That being so, and as we have 
held the relevant clauses invalid, there will be the usual detree in ejectment against 

Mr. Taraporewalla’s client. If there are any further qflestions, which arise with 
regard to the arrears of rent or mesne profits, such questions will be referred back 
to the Court below. e ý . i 7 

Kania J. By an agreement of lease dated Aprib 2, 1941, respondent No. 1 let 
to the appellant the second and’ third Moors of the, Waterloo Mansions, for a period 
of two yeare commencing from March 1, 1941, at a menthly rent of Re. 650. The 
terms of the tenancy are contained in a document dated April 2, 1941. Under cl. 3 
it is provided that the lessee shall use the said premises as a boarding and lodgmg 
house only, and for no other purposes whatsoever. Op December 1, 1942, a notice 
. was given to the appellant on behalf of respondent No. 1 informing him that the 
period of lease would not be extended apd that at the end of the period possession 
should be given over. As possession was not given a suit for ejectment was filed. 
The appellant contended that be was entitled toethe protection of the Rent Restriction 
Order, 1942, which then applied only to premises let for residence. It waa contended 
on behalf of respondent No. 1 that as the premises were to be used for business, 
the Rent Restriction Order (hereafter referged ta as the Order) did not apply. The 
Matter came before Blagden J. who accepted the contention of respondent No. 1. 
The appellant appealed, and the Court of Appeal on August 19, 1943, held that the 
Order applied. As, however, no certificate of the Rent Controller, according to’ the 
terms of the proviso to cL 8 of the Order, was obtained, time was given to respondent 
No. 1 to obtain: one, and the matter was sent back for disposal by the trial Court. 
The judgment of the Appeal Court, appears to have been based on the fact that the 
lodger would be residing in the premises and therefore the Order applied. I do not 
find the following two points considered : (1) That the premises were let to the appel- 
lant and not to the lodger. By cl. 3 the appellant had to use the premiss only ag a 
‘boarding and lodging hotel, and therefore they were not let for residence but for 
business only. (2) That a lodger ia nota teflant but a licensee only, because he is 
not in sole occupation of the premises. At this stage it is not necessary to decide 
whether those two aspects would lead to a different conclusion. I only want to record 
that by this judgment I ehould not be considered aa agreeing with the conclusion of 
the Appeal Court judgment dated August 19, 1943. 

On remand, when the matter was discussed, the appellant’s counsel contended (1) 
that the proviao to cl. 8 of the Qrder was ulira vires, and,(2) that the inquiry held by 
the Controller and the Collector was against the principles of natural justice. Blagden 
J. dgubted if the first point was open for discpæion, but came to the conclusion that 
the proviso was valid. In his judgment, once it was assumed that the Government of 
Bombay could interfere with landlords’ righta to possession of their premises to the ' 
full extent of passing the clause in question as it would appear without the proviso, 
how could it be wira vires to interfere to the lesser .extent, which is what the 
clause with the proviso did? We stated that the effect of the proviso was to empower 
a particular person to release a fetter which the Government of Bombay had placed 
on the wrists of the landlord. The effect of s 14 of the Defence of India Act does 
not appear to have been noticed or aygued. In my opinion, having regard to the trend 
of this litigation the question whether the proviso was ultra vires or not was open 
for the trial Court’s consideration. Seat 

I shall firet deal with the second point urged by the appellant, that the proceedings 
were conducted against ‘the ruled of justice. The quegtion whethę in giving 
the, certificate the Controller or the had acted according to the rules of 

« natural justice is a question of fact. If the certificate is challenged on that ground, 
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the burden of proving the necessary facts in that respect is on the appellant. In the 
present case the appellant led rio evidence before Blagden J. and therefore before 
the trial Court there was no evidence to support this contention. In the course of ths 
hearing of the appeal befose us the parties agreed that before the Controller the two 
attorneys appeared and stated their respective cases, and the Controller gave his deci- 
sion ‘on that alone. Apast frome that, there is no material on which this Court can 
proceed to decide this contention. It is not suggested that the appellant was prevented 
from leading any evidence or th§t he had mage an application to cross-examine res- 
pondent No. 1 or his representattve and such application was refused. „If parties 
choose to leave disputed quéstions of fact to an authority for decision On certain 
materials only, and the authority decides them as best as he can under the circum- 
stances, I do not think it is open to either party later on to challenge the decision on 
the ground thar the authority bad not acted according to the mules of natural justice. On 
the ground therefore that there ie no tvidence to support this contention it is rejected. 

The appellant contends that the Rent Restriction Order, 1942, and the first part 
of cl. 8 are valid but the provisa is bad because it is ultra vires the Provincial Govern- 
ment. He further contends that the°first part of the clause is severable from the 
proviso and therefore the proviso only should be rejected. On that footing he contends 
that he is not liable to be ejected. On behalf of respondent No. 1 it was contended that 
the proviso was good. In the alternative» it was not severable from the reat of the, 
clause and the whole clause would, therefore, be ultra vires the „Provincial Govern- 
ment. It was further urged that the whole Order was also open to the same. objection. 
As the arguments advanced in support of the contention that cL 8 of the Order or 
the whole Order was wlira vires involved the construction of the Government of* India 
Act, 1935, it was considered proper to make the Province of Bombay and the Central 
Government respondents and they were accordingly brought on record. 

The appellant contends that s. 2(4) and (5) of the Defence of India Act per- 
mitted only the delegation of executive or administrative powers and not powers of 
legislation, In thie connection it was pointed out*that under e. 3 of the Defence of 
India Act the Rules and Orders passed undeg the Act had the effect of overriding the 
statute law of the country. It was therefore proper to construe s. 2(4) and (4) as 
giving the Provincial Government power to make administrative orders only. In 
support of the contention that the proviso is ultra vires it was pointed out that the 
Bombay Rent Restriction Act, 1939, was passed by the Legislature and continued to 
be operative in spite of the Order of 1942. That Act gave relief to tenants of premises 
of which the standard rent did not exceed eighty rupees per month. Section 11 of that 
Act corresponded (with the omissida of words empowering the Controller to give a 
certificate) to cL 8 of the Order of 1942. The material difference was that in the 
proviso in the Act the authority to be #atisfied wag the Court and not the Rent €on- 
troller. Section 12 of the Act corresponded to cl. 9 of the Order. There was no neces- 
sity to have any section corresponding to ci. 12 of the Order, because the existence 
of the Controller was not contemplated by the Act. In dealing with the terms of the 
proviso it was pointed out that the Controller was given power to decide (a) whether 
there was a breach of the covenants between the landlord and the tenant*contained in 
cla. (0) and (p) of s. 108 of the Transfer of Property Act, (b) to determine whether 
' there was a nuisance or annoyance to the neighbouring tenante, and (c) whether 
the landlord required the premises reasonably and bona fide for his own use, or there 
was other satisfactory cause why the landlord should objain possession of the premises. 
Tt was contended that all those were functions of the Court. Clause 9 of the Order ` 
was further relied upon to show thateeven after an order was made by the Court, 
foflowing off a certificate of the Controller gifen under cl. 8 of the Order, the Controller 
was empowered not merely to declare or determine the rights of the tenant to get 
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back into the premises but he was authorised to direct that the tenant be put back 
in tbe premises on the terms of the old tenancy. It empewered the Controller thus 
to revive a tenancy which had come to an end, ie. to bring about a new ‘contract be- 
tween landlord and tenant after the contract had come to af end. It omitted to provide 
the machinery by which the authority could carry out his work. As regards cl. 12 of 
the Order it was urged that no progdure was lai dow for hearing thé appeal 
Leia ie ir SUNN A a ea ac 
powers to make inquiries as he *pleasede 

Res t Hous Abied Tabuak wes TRADE Ig that case under the disputed 
Act of 1919 the local authorities were empowered to prohibit building operations, 
the party prohibited being given a right of appeal subject to the rules of procedure 
to be made by the Minister of Health. By the rules of procedure made by the Minister, 
the aggrieved party ‘was to send a notice of appeal tò the appeal tribunal and the 
local authorities were to send a statement in reply, setting out the grounds of the order 
and stating where and to what extent thêy admitted the facts stated in the appellant’s 
notice of appeal Rule 7 of those rules was in these terms : ; 
“Tf, after considering the notice of appeal and the statement of the local authority in reply 
and any further particulara which may have been furnished by either party, the Appeal 
Tribunal are of opinion that the case is of such a nature that it can property be determined 


„Without a hearing, they may dispense withea hearing, and may determine the appeal 


summarily.” 

The appeal tribunal received a notice of appeal from an aggrieved party and the 
local authority’s statement in reply. Upon consideration of these two documents 
alone without giving the appellant any opportunity of controverting the statements in 
the local authority’s reply, and without any notice to the parties, the appeal tribunal 
dismissed the appeal. It was held-that the meaning of r. 7 was that the tribunal of 
appeal might dispense with an oral hearing, but not a hearing altogether. The Court 
accepted the principles of law applicable to such cases as stated by Kelly C. B. in 
Wood v. Woad, which were approved by Lord Macnaghten in Lapointe v. L’ Associa- 
tidn etc. De Montreal.* The statement f law, in respect of a committee of mutual 
insurance society, ran as follows (p. 540) :— 

“They are bound in thd exercise of their functions by the rule expressed in the maxim 
‘andi alteram partem’ that no man shall be condemned to consequences resulting from 
alleged misconduct unbeard and without having the opportunity of making his defence. This 
rule is not confined to the conduct of strictly legal tribunala, but is applicable to every tri- 
bunal or body of perscny invested with authority to adjudicate upon matters involving civil 
consequences to individuals.” 

In my ‘opinion this cave is nof useful as cl. 12 gives a right of appeal and there is 


“nothing in the clause to take away, in effect, that right. 


AX against this it was contended on behalf’of respondent No. 1 that the power of 
the Controller was to make an administrative order. Counsel relied on Bishop of 
Gloucester v. Cunninghom.* In that case in respect of an agricultural holding it was 
provided that if a notice to quit was given before a contract of sale was entered into, 
after the daje mentioned in the order, the notice was not valid, unless the Minister 
of Agriculture assented ta the same. The assent of the Minister was held to be an 
administrative act. This case does not help respondent No. 1. The contention of 
the tenant was that the Minister of Agriculture had made the order without hearing 
him It was pointed out that as it was an administrative act, the tenant had no right 


_ to be heard but if it was a jwdicial act he would have such a right. The judgment 


clearly shows that the question was treated as one arising between the vendor 


ie Siena a ae e If the tenant was 
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2 (1874) L Re Ex, 190, 196. 4 [1943] 1 A. E. R 61 


1944] HAVELIRAM SHETTY V. MAHARAJA OF MORVI (F. B.)—Kania J. 889 


not considered to be a party at ll, it ia obvious that he could have no right of being 
heard at that stage. e` 

Howell v. Addison wes also relied upon in the same connection. That judgment 
was on an application fof an interim injunction against the requisitioning of a pro- 
perty. The War Agricultural Executive Committees held that the appellant was not 
culfivafing his land accOrding*to good husbandry and the Minister of Agriculture 
consented to the termination of the tenancy. The observations in that case, on the 
construction of the Regulation,eare clearly obtter, because it was expressly stated in 
the judgment that on the igterim application the materials to grant the relief were 
quite insufficient. In any case I do not see how the act of assent by the Minister could 
be a judicial act. I do not think, therefore, that these cases help respondent No. 1. 

On behalf of respondent No. 3 (Province of Bombay) the Advocate General 
urged that normal type of délegated legislation defines lines of action and lays down 
procedure. Negatively it has not to affect other Acts, The emergency type of* 
delegated legislation is very wide and can “leave a lot of discretion to the executive 
authority. By r. 81 power was given,to the Provincial Government to make an Order 
for regulating the letting of premises and the opening words of that rule governed 
sub-r. (bb). Unless on the face of the Order it appeared to be for æ purpose rot 
mentioned in ihe opening words of r. 81, the Court had no power to question the right 
of the authority to make the Order. The Court cannot investigate whether it was 
necessary or expedient or whether it was essential for the life of the community. He 
further contended that when power was given to an authority to make rules, eg. for 
unreasonable eviction of tenants, the question whether the mules made in 
of it were reasonable or not was for the rule-making authority to decide. White v. 
Morley* was relied upon in this connection. In that case a by-law made by the 
London County Council provided that no person aħould frequent and use any street 
ot other public place for the purpose of betting, and provided a penalty for the breach 
of the by-law. The penalty came to be questioned. That by-law was made under 
s. 23 of the Metropolitan Streets Act which provided that any three or more persons 
assembled together in any part of a treet» within the Metropolis for the purpose, of 
betting shall be deemed to be obetructing the street and each of them shall be liable 
to a penalty. The by-law was held valid and not repugnant to s. 23. Channell J. 
approved the following observations in Kruse v. Johnson? (p. 100) :— 

“A bylaw is pot unreasonable merely because particular judges may think that it goes 
further than is prudent or necessary or convenient, or because it is not accompanied by a 
qualification or an exception which some judges may think ought to be there. Surely it is 
not too much to say that in matter§ which directly and mainly concern the people of the 
county, who have the right to choose those whom they think best fitted to represent them in 
their local government bodies, such representatives may be trusted to underatand thejr own 
requirements better than judges, Indeed, if the question of the validity of by-laws were to 
be determined by the opinion of judges as to what waa reasonable in the narrow sense of 
that word, the cases in the books on this subject are no guide; for they reveal, as indeed 
one would expect, a wide diversity of judicial opinion, and they lay down no principle or 
definite standard by which reasonableness or unreasonableness may be tested.” 

In my opinion these observations do not touch the main question before us. They may 
be helpful in determining whether the Order as a whole was within the power of the 
Provincial Government. 

The first question to be considered is what is ‘the effect of the proviso. Does it give 
judicial powers or entrust judicial functions to the Controller? The next question 
is the extent of the powers given to the Controller. Does it interfere with the juris- 
diction of, the Court ? Lastly, is thêfe an ‘express provision in the Order permitting 
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interference with the jurisdiction of the Court, and, if so, whether such provision is 
authorised by the Defence of India Act? On the first’ questign counsel for respondent 
No. 3 relied on Cooper v. Wilson’ to point out what is judicial power or function. 
At p. 340 of the report it is stated as follows :— ° 

“In the Report of the Ministers’ Powers Committee (Command Paper No. 4060 of 1932) 
p. 73 (S. II para. 3) an attempt was made to define the woeds ‘judicial’ ande‘ quasi- 
judicial’; ‘A true judicial decision presuffposes an, existing dispute between two or more 
parties, and then involves four reqyiaites tes :—(1.) The présentation (not necessarily orally) 
of their case by the parties ta the dispute ° (2.) if the «dispute between them is a question 
of fact, the ascertainment of the fact by means of evidence adduced by the parties to the 
dispute and often with the ssalstance of argument by or on behalf of the parties on the 
evidence ; (3.) if the dispute between them is a question of law, the submission of legal argu- 
ment by the partied; and (4.) a decision which disposes of the whole matter by a finding 
upon facta in dispute and an application of the law of the land to the fact s found, includ- 
eing where required a ruling upon any disputed question of law. A quasi-judicial decision 
equally presupposes an existing dispute between two or more parties and involves (1.) and 
(2.) but does not necessarily involve (3.) and never involves (4.). The place of (4.) is in 
fact taken by administrative action, the character of which is determined by the Minister's 
free choice.” 

Scott L. J. farther observed as follows (p. 341) :— 

“ Broadly speaking I think the above definitiops there given are correct, but I would make 
an addition, and that is that om such issued as were tried before the Watch Committee on 
Aug. 29 the quasi-judicial approaches in point of degree very near to the judicial. This does 
not of course mean that because the Watch Committee was then exercising nearly judicial 
functions, it was tied to ordinary judicial procedure.” 

In Shell Co. of Australia W Federal Commissioner of Taxation? their Lordships of 
the Privy Council had occasion to consider what, was judicial power. They observed 
as follows (p. 295)! :— 

“What is ‘judicial power 7? Their Lordships are of opinion that one of the best defini- 
tions is that given by Griffith C J. in Huddart, Parker & Co. v. Moorehead? where he 
ys: ‘I am of opinion that the words” judicial power’ as used in s. 71 of the Constitution ; 
mean the power which every sovereign authgrity pust of necessity have to decide contro- 
vefsiea between ita subjects, or between itself and its subjects whether the rights relate to 
life, liberty or property. The exercise of this power does not begin until some tribunal which 
haa power to give a binding and authoritative decision (whether subject ta appeal or not) 
is called upon to take action.’” 

It was pointed out that the authorities clearly showed that there were tribunals with 
many trappings of the Courts which nevertheless were not Courts, in the strict sense 
of exercising judicial powers. This last decision emphasizes that while a tribunal 
may be performing judicial functions it may not be a Court as ordinarily understood. 
Convgreely although a tribunal may, not be a Court its function may still be judicial. 

Examining in detail cL 8 of the Order it must be noticed that it pute a restriction 
on the landlord’s right to obtain possession of his property which he had given on 
lease, after the tenancy had terminated either by a valid notice to quit or on breach 
of a condition giving the landlord the right to reenter. The first part of the clause 
provides that df the tenant pai rent, which he was bound to pay under the Order, 
and performed the conditions of the tenancy, the landlord could not obtain posses- 
gion. ‘Therefore, the question whether the tenant had performed the conditions or 
covenants of his tenancy was a matter for the decision of the Court. The Court's 
jurisdiction is not limited to express covenants but to all the conditions, By the 
proviso the Controller is given power to determine whether the tenant had committed 
a breach of the covenants contained in cla (0) and (p) of s. 108 of the Transfer of 

Act. Those provisions are impligg covenants in a leagp. It was asgued that 

1 [1937] 2 K. B. 309. 3 8 C. L R. 330, 357. 
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whether the tenant had observed those covenants or not would be immaterial unless 
there was a proviso in the lease giving the landlord a right to re-enter on breach of 
any such covenants. Without such a covenant the question of the landlord obtaining 
possession would not arise,“although he might have a right to an injunction or damages 
for breach of the covenant. In my opinion this argument is unsound. The first part 
of cl. 8°does not limit the inqfiry to covenapts coupled with such a proviso only. 

Therefote while under the first of the clause it will be for the Court to decide 
whether a tenant was liable to be evicted forenot observing the covenants, under the 
proviso the Controller was giyen Such a right. The second item in the proviso deals 
with the power of the Controller to give a certificate on the questiod whether the 
tenant had committed a nuisance or not. The question whether particular acta 
amount to a nuisance or not is clearly a mixed question of law and fact and the deci- 
sion thereof is ordinarily of à Court. The third question left for the determination 
of the Controller is whether the landlord required the premises reasonably or bona 
fide for his own use, or for the use of any person for whose benefit he holds the pro- 
perty, or whether there was other sufficient cause which entitled the landlord to pos- 
geasion of the property. This also involves determination of the civil rights between 
a landlord and tenant. Applying the tests laid down in Cooper v. Wilson it clearly in- 
volves the exercise of judicial functions by the Controller. 

In the Bombay Rent Act of 1918 and iħ the Bombay Rent Restriction Act of 1939 
the decision of those very questions, including the last one, was left ‘expresaly to the 
Court. It must be recognised that the Court performs judicial functions and exercises 
judicial powera It would be strange under the circumstances, if it was permitted to 
be contended successfully that while certain functions and duties when performed by 
the Court under the Act are judicial functions and powere, but the same when pér- 
formed by the Controller under the Grder are not jfidicial powers and functions, but 
administrative or executive acts. The position becomes difficult to be sustained when 
on the same facts the Court may come to one conclusion while the Controller may come 
to a different conclusion. An illustration will make the position clear. Suppose in 
respect of a building, one flat was let te a temant paying Re. 75 per month as rent and 
the adjoining flat was let to a tenant paying Rs. 100 per month. By common arrange- 
ment the two tenants maintained a dust bin in front of their flats in which they threw 
all kinds of garbage. If a neighbouring tenant complained in respect of flat A that the 
act amounted to a nuisance, the same will have to be determined by a Court; while 
a similar complaint, in respect of the same dust bin, if made against the tenant of flat 
B, it will bave to be determined by the Controller. In my opinion under the circum- 
stances it cannot be contended that the determinatio? of these questions is the exer- 
cise of judicial functions and powers in one case, while it is the exercise of adminie- 
trative powers in the other case. This argument is equally applicable to all three ‘tases 
where the Controller has power to give a certificate. It is, therefore, dear that under 
the proviso to cl. 8 the Controller was performing judicial functions. 

The next question is whether the orders pageed by the Controller under the proviso 
would interfere with the jurisdiction of the Court. The Advocate Genegal contended 
that they would not. He relied on the observations in United Provinces v. Alttiga 
Begum* that powers of the Court were not affected merely because certain executive 
orders were not allowed to be questioned in any Court. I do not think those observa- 
tions are helpful in the present case as the orders of the Controller were not executive 
but judicial. The Advocate General furtber contended that when by an Act new 
Tights and obligations were created and a tribunal was set up to determine those 
` Tights and eobligations, | such determination gid not eee with the jurisdiction of 
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the Court. He relied on Hari v. Secretary of State? In that case in respect of cer- 
tain improvements projected in the City of Bombay, the €ity of Bombay Improve- 
ment Act, 1898, was passed. A board was constituted undef the Act and it was given 
certain powera with a view to carry out those improvemeñts. It was argued that the 
Bombay Legislature in passing the Act had assumed powers of legislation which it 
had no power to do. It created a person or corporation, calfed the Board of Trustees, 
and empowered that person or corporation to acquire,land in a manner different from 
that in which, by the Land Actmuisthio® Act, the Sppreme Legislature had authorised 
land to be acquired. It also took away a right of appeab given under the Land Acqui- 
sition Act. Thus it legislated fer a person and not for the province and altered or 
amended the Land Acquisition Act. The Act further created a new Court and inter- 
fered with the functions and jurisdiction of the High Court. It was not within the 
power of the Bombay Legislature to do that ‘Those arguments were negatived. It 
was pointed out that the Tribunal of Appeal was not a Court within the meaning 
of the term as understood. The president and one assessor were appointed by the 
Government while the other was appointed bythe corporation. The president alone 
had power to make rules for the conduct of the tribunal, subject to the sanction of 
the Government. The Act did not purport to constitute the tribunal a Court. In 
terms therefore no new Court was created, and it was held unnecessary to consider 
whether the creation of a Court was an Unauthorised invasion of the Crown’s pre- 
rogative. It was also pointed out that if the tribunal was not a Court, the right of 
appeal could not be considered as arising under the Civil Procedure Code. It was 
held that the City of Bombay Improvement Act could not confer upon the High Court 
jyrisdiction to entertain appeals from such a tribunal but the whole Act was not vili- 
ated merely by this defect in the prescribed machinery for ascertaining the compensa- 
tion. It was expresaly made clear that thd question before the Court was as to the 
taking of the land only and not with regard to compensation. The only decision was 
that the provisions for taking possession were not void. 
Bhoishanker v. The Municipal Corporation of Bombay* was relied upon for the 
same purpose. Section 33(1) of the Cityeof Bembay Municipal Act, 1898, in question 
was in these terms : 
“If the qualification of any person declared to be elected for being a councillor is disputed, 
or if the validity of any election is questioned, whether by reason of the improper rejection 
by the Commissioner of a nomination or of the improper reception or refusal of a vote, 
or for any other cause, any person enrolled in the Municipal election roll may, at any time, 
within fifteen days from the date on which the list prescribed under clause (k) of section 28 
was available for sale or inspectign in the Commissitmer’s office apply to the Chief Judge 
of the Small Cause Court. If the application is for a declaration that any particular candi- 
date shall be deemed to have been qlected, the applicant shall make parties to his applica- 
tion ‘all candidates who, although not declared elected, have, according to the resulta declared 
by the Commissioner under section 32, a greater number of votea than the said candidate, 
and proceed against them in the same manner aw against the said candidate.” 
Sub-eection (2) of that section provided for the Chief Judge making inquiry on 
the matters ,expresaly mentioped therein and giving a declaration about the result 
of the inquiry in favour of a candidate. Sub-section (3) stated that the decision of 
the Chief Judge should be final. Sub-section (5) was as follows : 
“Every election not called in question in accordance with the. foregoing provisions shall 
be deemed to have been to all intents & good and valid election.” . 
The suit was for a declaration and injunction. The Court held that where a special 
tribunal out of the ordinary course was appointed by an Act to determine questions 
as to Tights which were the creation of that Att, then, except in eo far gp otherwise 
1 (1903) L L. R. 27 Bom, 424, 2 (1907) I. L. R. 31 Bom. 604, 
a. & 5 Bom, L. R. 48L 3. © 9 Bom. L. R. 417. 
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expressly provided or necessarily tmplied, that tribunal’s jurisdiction to determine those 
questions was conclusive fp. 609) :— 

“Tt is an essential conditiqn of those rights that they ahould be determined in the manner 
preacribed by the Act to which they owe their existence. In such a case there was no ouster 
of the jurisdiction of the ordinary Courts, for they never had any ; there is no change of the 
old order of things ; a new ‘order ia brought into being.” 
Dealing with the question of interference with the Court's jurisdiction it was obeervedl 
as follows (p. 610) :— 
“Bat then it ia argued that ¢his is a suit of a civil nature, and section 11 of the Crvil 
Procedure Code provides that the Courts shali have jurisdiction to try all suits of a civil 
nature. But from thia rule are excepted ‘guits of which their cognizance is barred by any 
enactment.’ The jurisdiction of the Courts could be excluded not only by express words 
but also by implication, and there certainly is enough in section 33 of the Municipal Act for 
that purpose ; for there is no right which the plaintiff can at this stage assert as the subject 
of this suit, which is not subject to the conditios that its essential basis must depend on the 
decision of the tribunal created for that purpose.” 
The judgment thus shows that the argument of interference with the Court's juris- 
diction was met by a provision in the Civil Procedure Code which permitted such an 
implied exclusion. That case is not an authority for the proposition that a general 
interference is permitted under an Act of the local Legislature. The words “ there 
was no change of the old order of things” clearly showed that the observations were 
not applicable when the old order was maintained. It will therefore not be right to 
stretch the words to cover cases where there was only an amendment of the old law. 
Sub-section (5) was emphasized in the judgment to show that, in the event of the 
procedure laid down by that section not being followed, the election was declared By 
the Legislature valid. I do not think tinder the cifcumstances that case helps respond- 
ent No. 3. 

In Secretary of State v. Mask & Co. the question of the decision of the Collector 
under the Sea Customs Act, which was stated to be final, came to be considered. It 
was there observed (p. 236) :— 

“Tt is settled law thað the erdusion of the jurisdiction of the civil Courts is not to be 
readily inferred, bud that such exclusion must, either be explicitly expressed or clearly implied. 
It is also well settled that even if jurisdiction id so excluded, the civil Courts have jurisdic- 
tion to examine into cases where the provisions of the Act have not been complied with, 
or the statutory tribunal has “not acteki in conformity with the fundamental principles of 
judicial procedure. ” 

The question for the Court’s determination was whether the particular order made by 
the Collector excluded the jurisdiction of the civil Courts to entertain a challenge on 
the merits of that decision. It was observed that, the determination of the quegtion 
must rest on the terms of the particular statute in consideration, and decisions on 
other statutory provisions were not of material assistance, except in so far as the 
general principles of construction were laid down. The main principles to be observed 
were to be found in the well-known judgment of Willes J. in The Wolverhampton 

New Water Works Co. v. Hawkesford which were approved by the Hause of Lords 
in Neville v. London “ Express” Newspapers, Limited. The observations were as 
follows (p. 391) :— 

“Where a statute crentes a liability not existing at common law and gives alao a parti- 
cular remedy for enforcing it... with respect to that clase it has been held that the party 
must adopt the form of remedy given by the statute.” . 

This statement of law is indisputed. „The question is whether it applies to cl. 8 of 
this Order., k , 

e LJ 
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A good illustration of when a new right is created if found, in Barraclough V. Brown. 
In that case the undertakers of the navigation of the rivers Aire and Calder by its 
secretary were given statutory rights to sue on their behalf. The navigation of the 
river Ouse, within certain limits, was vested in those undertakers for the purposes of 
conservation and improvement, by several special Acts. The Ouse Improvement. Act, 
1884, incorporated some of the powers and provisions of the Harbours, Docks, and 
Piers Clauses Act, 1847, including s 96, which reldted to the removal of wreck or 
other obstructions to a harbour, dock or pier, or ‘the approaches to the same. By 
a. 47 of the Aire and Calder Navigation Act, 1889, (which was a new Act), the follow- 
ing enactment was made with respect to the removal of sunken vessela (p. 615) :— 

“Tf any boat, barge, or vessel shall be sunk in any part of the navigation .., or in the 
River Ouse within the limits of improvement defined by the Act of 1884, and the owner or 
person in charge of such boat, barge, or vesel, shall hot forthwith weigh, draw up, or remove 
the same, it shall be lawful for the undertakers, by their agenta or servants, to weigh, draw 
up, or remove such boat, barge, or vessel, and to detain and keep the same with her tackle 
and loading until payment be made of all the expemses relating thereto, or to sell euch boat, 
barge, or vessel, and the tackle or loading+thereof, or a sufficient part thereof, and thereout 
to pay such*expenses and the expenses of the mle, returning to the owner of such vesel 
the surplus, if any, on demand, or the undertaker may, if they think fit, recover such er- 
"penses from the owner of such boat, barge, or*veasel in a Court of summary jurisdiction.” 
It was held that to recover the claim made for removal of a sunken barge a suit in 
the High Court was not permissible. It is dear that without such Act the action of 
the undertakers would have been entirely voluntary. By the Act they were given 
express powers to remove such obstruction and it was expressly provided that the 
expenses incurred in connection with the same should be recovered by them by (1) 
retaining the boat, etc. as a lien,"or (2) by selling a sufficient portion and 
themselves, or (3) by proceeding in a Gourt of summary jurisdiction. It was parti- 
cularly pointed out in the judgment that the liability created by the Act was not 
made a debt. This is very significant because if it were created a debt, the right of the 
High Court to determine its recovery would exist and a prevention of that determi- 
nation by the High Court would amount to an interference with the jurisdiction of 
the High Court. This decision very clearly brings out the distinction between what 
is creating a new right and providing a remedy for it. 

An illustration of the application of this rule is foufd in The Queen v. County 


Court Judge of Essex? In that case a question of realising interest on judgment in 


execution arose. It was noted, that formerly the. Sheriff was entitled to recover the 
amount mentioned in the writ and nothing more. Interest after date of judgment 
could not thus be recovered. 1 & 2 Vic. c 110 was enacted to get over this diffi- 
culty. Thereafter the County Courts were established under 9 & 10 Vic. c. 95, and the 
question arose about recovery of interest on the orders passed by the County Courts. 
The Court beld that the County Court judgments were not judgments in the ordinary 
sense. The Legislature being aware of the neœwæity of passing 1 & 2 Vic. c. 110 had 
omitted to iaclude the question of interest when passing 9 & 10 Vic. c. 95, and there- 
fore the Sheriff had no authority to recover any interest after judgment in those cases. 
In Berkeley v. Elderkin,? an action was brought in the superior Court upon a County 
Court judgment and there was a dęmurer on the ground that the action would not 
lie. Tbe demurer was upheld. Relying on that case it wag obeerved (p. 706) :— 
“Now, bad the judgment in tHe county court been a judgment in the ordinary sense, such 
a judgment as was then Imown to the law the action clearly would have lain. But Lord 
Campbell saya that it was quite clear that $ the fègidature intended to confing the remedy 
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on the judgments of Courlg constituted under that Act to the remedies specifically provided 
in it; 

‘The rule thas where a Lepna bad passed a ‘aw calvin ive a ‘new Temady that 
remedy was the only one which could be pursued, was applied in that case. 

Qn the other side of the line Stevens v. Chotwn* may be noticed. In that case an 
Act was passed by which a market was estaBlished and the Lord of the Manor was 
declared entitled to recover toils. They ingluded tolls which had previously been 
levied. Further tolls were authored to be levied by that Act. It was contended that 
this was not a case in which’an action at law could lie for disturbance of the market, 
because there was a new market created and a special statutory provision which 
excluded all others. The three classes of cases mentioned in the judgment of Willes J. 
in The Wolvarkampton New Waterworks Co. v. Hawkesford* were these (p. 246) :— 

“There ia that clase where there is a liability existing at common law, and which is only» 
re-enacted by the statute with a special form gf remedy; there, unless the statute contains 
words necessarily excluding the common-law remedy, the plaintiff has his election of proceed- 
ing either under the statute or at commen law. Then there is a second class, which consists 
of those cases in which a statute has created a liability, but haa given no special remedy 
for it; there the party may adopt an action of debt or other remedy at common law to 
enforce it. ee ee ee E 
law, and gives also a particular remedy for @nforcing it.” 
ie wss heid that it was within the Gier of these: canais that Che patiar Sins Rl 
It was observed (p. 903) :— 

“On the true construction of the Act, I think it has simply re-enacted the old common 
law right to the market, applying the right to the particular new building when substituted 
for the old building, as authorised by the Act. The new tolls include the old tolls, and the 
remedies are, by enactment, extended to the wholesof.them. It is not a case where the 
statute crestes a liability not existing at common law; because there was an old market 
with a right to some tolla—as is stated in the preamble,... It really regulates these ancient’ 
righta,”” 

The obeervations in Aitomey General v. Aspinall showing, the ‘distinction between 
right and remedy, were approved. TRey were as follows (p. 905) :— 

“ Supposing, however, that the new council had, under this clause, the power of bringing 
the case in question before a jury, it would indeed be a new remedy; but the right cannot 
be said to consist in the remedy, inasmuch as the creation of the trust of itself subjected the 
property to, all other remedies applicable to trusts; and, if this 97th section bad not been in 
the Act at all, the jurisdiction of the Court could not have been disputed; a circumstance 
which proves that the right does not exist only in the remedy, but that the remedy, if appii- 
cable to the case, is afforded merely as another and additional means of enforcing the right. 
The jurladiction of this Court cannot be taken away by another jurisdiction having cognis- 
ance given to it of the same matter.” . . ° 
This last observation shows that giving power to the Controller to determine the same 
matter, which it is the province of the Courts to determine, takes away the jurisdiction 
of the Court. 

In the present case I dé not think that the proviso creates any new rights. The 
clause with the proviso deals with the rights of landlord and tenant°and prevents 
the landlord from recovering possession after the termination of the tenancy, which 
is only an additional fetter put on his rights as recognised till then. Jt is not a new 
law. Similar provisions, as I have pointed outyexist in the Bombay Rent Act, 1939. 
By the Order the provisions are extended to premiseg of which the standard rent is 
higher. It maintains the jurisdiction of the Court to administer the law in respect 
of the landlord’s right to recover poseessiom of the property from the tenant. It is 
riot, in my opinion, a ew code which by iteelf creates new rights and obligatiens and 
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prescribes its own remedy. The certificate of the Controller is not a remedy. To 

put at its highest it altera to a certain extent as an emergency measure the existing 

relations between landlord and tenant. The only alterationemade is that in the name 

of emergency, the executive authority hae retained with the Controller the judicial 

functions left to Courts under the Act of 1984 . e è ar tos 
e 


I think the meaning of the expression “jurisdiction of the Court” is not properly 

appreciated also in advancing these arguments. Theejurisdiction of the Court is (1) 
territorial and (2) in respect of certain matters. “The extent of jurisdiction of the 
High Court is laid down in cl. 12 of the Letters Patent. All matters relating to land 
within the town and island of Bombay are covered by cl. 12 of the Letters Patent. 
In the present case the Order of 1942 has created an authority to perform judicial 
, functions without laying down the policy or condition’ with reference to which the 
power is to be exercised and without laying down the procedure by which they are 
to be discharged. No test is laid down td show what would be a “ satisfactory cause” 
for which the landlord should be given possesgion. It has given a right of appeal 
to the Collector, but has prescribed no procedure for the same. I do not think such 
an authority could be called a Special Court or tribunal to which the observations 
of Willes J. apply. Rule 81(f) does not help respondent No. 3’s argument, because 
the office of the Controller cannot be comsidered an imcidental or supplementary 
matter which the Provincial Government is authorised to provide. I also think 
that there is considerable force in the contention that under e. 2(5) of the Defence 
of Indja Act the authority to delegate should be limited to executive or administrative 
powers and not judicial, because a different construction would conflict with the 
express words of s, 14 of the Defence of India Act. 


\ In Balwant Ramchandra y. Secretary of State in summarising the law from Max- 
“wells Interpretation of Statutes (chapters V and X) it is stated that the general pre- 
sumption is against construing a statute as ousting or restricting the jurisdiction of 
superior Courts. The intention must be expressed in clear terms : ‘not merely implied 
but necessarily implied’. The general rights ef the Queen’s subjects are not hastily 
to be assumed to be imterfered with and taken away by Acts of Parliament. Such 
statutes are to be strictly construed where their language is doubtful. A construction 
which would impliedly create a new jurisdiction “is to be avoided especially when it 
would have the effect of depriving the subject of his freehold or his common law right 
... or of creating an arbitrary procedure.” These observations emphasize that a cons- 
truction of a statute which interferes with or ousts the ordinary jurisdiction of the 
Courts should be avoided unless ‘it was unambiguously done by the language of the Act. 
It was argued that even if the first two parts of the proviso may interfere with the 
jurisdiction of the Court, the last bart was a‘new right created by the Order and it 
should be severed from the rest of the proviso. In my opinion this cannot be done 
because it leads one to conjecture:whether the Provincial Government would have so 
framed cl. 8, if it was compelled to delete the first two rights given to the Controller 
in the mattey of giving his cegtificate. The proviso as worded is one and indivisible. 
All the three conditions stand on the same footing. -© As stated in Street on Ultra 
Vires the test of severability is whether the statute with the invalid portions omitted 
‘would be substantially a different law as to the subject-matter dealt with, by what 
Temains from what it would be with’the omitted portions forming part of it. These 
authoritative words were used by Griffith'C. J. in King v. Commonwealth Court of 
Conciliation. In the words of Lord Haldane in The Initiative and Referendum Act, 
In re* the offending provisions are eo ufferwottn with the scheme that they are not 
. . e . e 


1 (1905) L L. R. 29 Bom. 480, 503, 2 (1890) 11 C. LR 1, 2. 
a c.7 Bom. L. R 497. 3 [1919] A. C. 985, 944. 


1944] HAVELIRAM SHETTY v. MAHARAJA OF MORVI (F.B.)—Kania J. 857 


severable. Moreover what would-be left to the Controller would be still the discharge 
of judicial functions by him. 

The last point urged im this connection was that by the words “certificate shall be 
final” in cl. 12 of the Ofder, the Legislature had made express provision for inter- 
ference with the jurisdiction of the Court, so as to comply with s. 14 of the Defence 
of Indi& Act. In suppoft of this contention the Advocate General relied on Payne v. 
Hogg.’ In that case under s. 7, of the Selford Hundred Court of Records Act, 1868, 
it was provided :— . e 

“No defendant shall be peynitted to object to the jurisdiction of the Court otherwise 
than by special plea, and, ifthe want of jurisdiction be not so pleaded, the Court shall 
have jurisdiction for all purposes.” 

In an action the defendant had not pleadbd that the Court had no jurisdiction. At 
a later stage the defendant applied for a writ of prohibition on the ground of -want of 


jurisdiction. The Court held that he could not raise that plea because he had not” 


done so by his defence. I do not think tiat case supports the contention urged by 
the Advocate General. It was a speçial rule of pleading enacted by a statute and a 
failure to comply with the same was held as,a bar to raising that question at a later 
stage. In my opinion this id not a case of express exclusion at all. Lord Mansfield 
in The King v. Frances Abbot! observed that in order to take away jurisdiction express- 
ly, “express negative words” should be ufsed. This statement is still good law and is 
accepted as such in Maxwell on Interpretation of Statutes (see p. 117). In considering 
different decisions which state that the jurisdiction of the superior Courts may be 
taken away expreasly or by necessary implication, it should be remembered that in 
the present case we are concerned only with the words of s. 14 of the Defence of 
India Act. We are not concerned with cases where the jurisdiction of the Court can 
be interfered with by implication. Section 14 of tlte Defence of India Act does not 
permit that to be done. An act of the Legislature, permitting implied interference with 
the jurisdiction of the Court, may be good if the Act was framed within the prescribed 
powers of legislation. The Order made by the Provincial Government is not a 
legislative enactment, and the extent,of ite authority must be found in r. 81 apd 
a 2 of the Defence of India Act. It should be noticed that r. 81 or subcl (bb) 
does not in terms permit the Provincial Government to interfere in any way 
with the jurisdiction of Courts. Therefore, by r. 81 no express authority is given 
to the Provincial Government to interfere in that way. The opening words of s. 14 
are very significant. They are: “Save as otherwise expressly provided by or under 
this Act the ordinary criminal and, civil Courts shall continue to exercise jurisdiction.” 
Therefore, unlesa some express provision is pointed dut in the Defence of India Act, 
the ordinary civil jurisdiction of the High Court must continue so far as the Act was 
concerned. When the Defence of India Act expressly permitted interference with the 
jurisdiction of the Court, it has so provided: see Chap. III? That deals with the 
creation of special tribunals, provides who can be members thereof, what is their juris- 
diction and procedure and the powers and limitations of such tribunals. Section 14 
follows immediately after that chapter. It is, therefore, clear what the Legislature 
meant by the words of s, 14 of the Defence of India Act. In this connection it is 
useful to compare the words of a. 3 of the Defence of India Act. It runs in these 
terms : 

™ Any rule made under, section 2 and any ordet made under any aks Hite: sal avs 
effect notwithstanding anything inconsistent therewith contained in any enactment other 
PT T A a oa 


HW is significant that ig s. 3 the Legislatureehas expreasly referred to rules made under 
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s 2 and Orders made under such rules, both of, which are considered capable 
of overriding the legislative enactments in force. In s. 14 tle Legislature has deliber- 
ately not referred to a rule or Order made under such rule. ‘Therefore, it seems argu- 
able that what could be covered by the words “under this Act” in a 14 are only the 
rules framed under the Act, but not Orders made under such rules, <A different con- 
struction would permit a subordinate officer under s. 2%5) of the Defence of India’ Act 
to oust or interfere with the jurisdiction of the High Court. Upder s. 14 that does not 
appear to be contemplated by the Central Legislature I doubt, therefore, if the Pro- 
vincial Government is empowered by s. 14 to make an Order so as to interfere with 
the continued exercise of jurisdiction of civil or criminal Courts This does not of 
course limit the powers of the Provincial Government expressly given in Chapter III 
of the Act. In my opinion, the words “ the certificate shall be final” in cl. 12 of the 
„ Order do not expresaly oust the jurisdiction of the Court. At the most they may be 
construed to mean an implied interference with the jurisdiction of the Court. Under 
the circumstances the proviso is invalid. ° 

The next contention of the appellant is that if the proviso is bad the rest of cl. 8 
of the Order is good. This contention.is also supported by the Advocate General. - 
Tt was argued that as the Provincial Government was authorised to make an Order 
to prevent unrestricted eviction of tenants, the Courte should therefore presume that 
the Provincial Government did consider the*conditions contained in the maim part of 
the clause only as sufficient. It was argued that if five conditions are prescribed by a 
section, and if three of them are held invalid, it is not proper to consider that the re- 
maining two are also invalid. Strickland v. Hayes was relied upon in this connec- 
tiqa. In that case a by-law was made by the County Council under a 16 of the 
Local Government Act, 1888, Which ran as under :— 

“No person shall in any street or public place or on land ‘adjacent thereto, sing or recite 
any profane or obhacene song or ballad, or use any profane or obscene language.” 
Tt was held that the by-law was inyalid. It was beld also that if the words “or on 
land adjacent thereto” which were clearly too wide, were struck off, it was still un- 
reasonable, because it did not contain any’ words importing that the act must be done 
so as to cause annoyance. In my opinion, that case does not help the appellant. The 
power to make a by-law was considered and the scope of the authority was discussed. 
It is true that the contention was that if the rest of the by-law could be read gram- 
matically, it might be a good law. The Court had not necessarily to consider that 
aspect of the case. It was held that even so, the. by-law was bad. On the other hand 
in Shyamkant v. Rombhajon? Sulaiman J. accepted without hesitation the statement 
of Griffth C. J. in King v. Commonweclth Court of Conciliation already quoted 
above. It is also accepted in Street on Ultra Vires. Applying that test to the clause 
in question, it is clear.that, if the proviso is omitted, it will be making a new law 
which the Court has no reason to believe the Provincial Government intended to make. 
In fact it will amount to a materially different law, because the only two conditions 
left in the clause would be that the tenant should pay the yent and observe the condi- 
tions of the tenancy. It would prevent the landlord absolutely from recovering the 
premises for any reason whatsoever, eg. even if the building was liable to fall down. 
I think therefore that this construction is unsound. If cl. 8 is thus invalid, cls. 9 and 
"12 which are based on the validity of cl. 8 are ineffective. She eae, Heine 
that the appellant can get no relief in this litigation. 

Respondent No. 1 contended that if the proviso was held severable teenth clause, 
the clause itself and the whole Order were wlira vires. In view of our conclusion it is 
not necessary to decide this point. Howeyer, “as the question was very fylly argugd 
I shall’set out the arguments and briefly record my views in fspect of the game. 
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The contention that the Order. was ultra vires started with an attack on the validity 
of the Defence of India Act. On behalf of respondent No. 1 it was contended that 
because the Defence of Ingia Act altered the Transfer of Property Act and the Indian 
Contract Act and interfered with the jurisdiction of the High Court, the same was 
ulira vires. Further s. 2(7) of the Defence of India Act was uliva vires because it was 
vague, indefinite and outside the legislative ambit of the Central Legislature. It was 
contended that delegation of legislative powers was not permitted by the Government 
of India Act, 1935. It was pointed out tht by Part V of the Constitution Act 
the legislative powers were distributed between the Federal Government and the Pro- 
vincial Governments and schedule VII divided the subjects into three lists. They 
prescribed separate legislative subjects for the Federal and the Central Governments, 
and the third list was in respect of the concurrent jurisdiction of thoee bodies to legis- 
late. Under s. 102 of the Constitution Act, on the proclamation of an emergency by, 
the Governor General, it became open to the Federal Legislature to legislate in respect 
of the subjects which were according to the seventh schedule within the exclusive 
power of the Provincial Government. Apart from that method there was no other way 
` by which a law could be passed under the Constitution Act. In respect of the subjects 
not covered by the seventh schedule the Governor General had power to pass laws under 
s. 104. It was, therefore, urged that s. 2(4) (b) and s. 2(5) of the Defence of India 
Act only permitted the delegation of executive powers, and inasmuch as the Order had 
the effect of an Act of legislation, the Provincial Government could not make such law. 
It was contended that s 2(1)' of the Defence of India Act conferred unlimited powers 
of legislation on the Central Government and therefore the Central Legislature had 
abdicated its functions and effaced itself. Turning to the words of s. 2(1) it was 
pointed out that the words “ as appear to it to be necessary or expedient’ are hela 
in Rex v. Haliday? as giving to the authority an ‘absolute discretion, and therefore 
the Central Legislature had effaced itself in favour of the Central Government for 
making laws. Out of the five objects mentioned, in s. 2(1) of the Defence of India 
Act four objects are not mentioned in the same terms in the seventh schedule and 
therefore those four objects were outside the legislative powers of the Central Legis- 
lature itself. It was contended that if a rule was framed generally, without reference 
to one of the particular objecte mentioned in the seventh schedule, it was not proper 
to consider that the rule was framed for one of the objects specially mentioned and 
. hold the same valid. In King-Emperor v. Benoari Lall Sarma,? the validity of Ordi- 
nance II of 1942 issued by the Governor’ General came to be questioned before the 
Calcutta High Court. The observations of the majogity of the Judges of the Federal 
Court in respect of the power of delegation were strongly relied upon by respondent 
No. 1. The whole discussion had procdeded gn the statement of the Advocate 
General of India in the following terms (p. 126) :— 

“The true distinction ia between the delegation of power to make the law, which neces- 
sarily involves a discretion aa to what it shall be, and conferring authority or discretion as to 
its execution, to be exercised under and in pursuance of the law. The first cannot be done ; 
to the latter no valid objection can be made.” 

The learned Judges further relied on the following observatione of Hughes C. J. 
of the United States in Panama Refining Co. v. Ryan? (p. 130) :— 

. the legislative provision which was then assailed as amounting to an improper delega- 
tion of powers to the President ‘was defective in tħat it did not ‘ state whether or in what 
circumstances or under what conditions the President ig to prohibit the transportation of 


the amount of petroleum o petroleum products produced in excess of the State’s permission. 
It establishes no criterion to govern tha President’s course. It does not require any finding 
by the President as a gondition of his actione The Congrega thus declares no poligy as to 
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the transportation of the excess production. It gives to the President an unlimited authority 
to determine the policy and to lay down the prohibition or not to lay it down, as he may 
see fit . The Congress left the matter to the President withpht standard or rule, to be 
dealt with as he pleased.” 

“The Congress is not permitted to abdicate, or to transfer to others, the essential legis- 
lative functions with which it is vested. Undoubtedly, Mgislatidn must often be ‘adapted 
to complex conditiona involving a host of details with which the national legislature cannot 
deal directly. The Constitution has never, been regarded’ as denying to the Congress the 
necessary resources of flexibility and practicability, whicl will enable it to perform its func- 
tion in laying down policies and establishing standards, while’ leaving to selected instrumen- 
talities the making-of subordinate rules within prescribed limits and the determination of 
facts to which the policy as declared by the legialature is to apply.” , 

In the judgment the majority of Judgea observed that two important results flowed 
from the character of the British Constitution: ¢1) That on account of the absolute 
“sovereignty of the Parliament, no question of the constitutional invalidity of any 
parliamentary enactment cam ever be raised in a Court of law; and (2) that on 
account of the intimate contact and close cctoperation between Parliament and 

Ministry and the doctrine of the responsibility of the Ministers to Parliament, the 
objection as to the propriety of delegating legislative functions to the executive govern- 
ment had never been strong in recent times., They further obeerved (p. 133) :— 
*“Tt need scarcely be pointed out that in both these respects, the constitutional position 
in India approximates more closely to the American model than to the English model,” 

In support of the contention that the Defence ot India Act is ultra vhes counsel 
further relied on The Initiative and Referendum Act, In ret and the statement in 
Halsbury’s Laws of England (Hailsham Edition), VoL XXVI, art. 573, viz. “ Powers 
must be strictly pursued and.not exgeeded or exercised arbitrarily or delegated.” 

On September 3, 1939, a proclamation was issued by the Governor General declar- 
ing an emergency under s. 102 of the Constitution Act. On the same day the Defence 
of India Ordinance was issued under,s. 72 of the previous Government of India Act, 
which has still continued in force. Under s. 2 of that Ordinance certain rules were 
algo published at the same tima On Sepfembet 29, 1939, the Defence of India Act 
was passed and by s. 21 of that Act the Defence of India Ordinance of 1939 was 
repealed. It was further inter alia provided that the rules made under the said 
Ordinance shall be deemed to have been made under the said Act as if the said Act 
had commenced on September 3, 1939. - 
` In the present case we are concerned only with the validity of s. 2 of the Defence 
of India Act. The first material question is whether this point has been decided by 
the Federal Court. If so, that decision is binding on thie Court. 

In Emperor v. Keshav Talpade,? the Federal Court dealt with the contention that 
r. 26 ôf the Defence of India Rules was ulira vires, the same being outside the rule 
making powers conferred by s. 2(2) (x) of the fence of India Act. Sir Maurice 
Gwyer C. J. considered the scope of a 2. The contention that legislation purporting 
to be with respect to defence of India as such was ulira vites the Central Legislature 

was negatived, because it was eonsidered to be one of the objects mentioned in s. 2, 
scl tf was! Gee eadar fo polit Gut'tociny cpartictlar diem yde ame words-in 
the lists annexed to the seventh schedule. The learned Chief Justice observed as 
follows (p. 43) :— 

“The power conferred on the Central “Government by s. 2(2) (x) of the Act [we leave 
aside for the moment the more general powers in sub (1) ] is to make rules providing for 
the apprehension and detention in custody of any person reasonably suspected of being of 
hostile origin... 

This shows that the Court did not directly’ pronounce on the villidity of the Defence 
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of India Act, a 2(1), but consideted the validity of sub-s. (2) and the rule framed 
under cl. (x) of that sub-fule. Tt must be noticed that the rule-making power is con- 
tained in eub-s. (1) and “got in sub-e (2) of s 2 Subsection (2) says “without 
prejudice to the ... powers.” These words clearly show that sub-s. (2) particularised 
the gubjects gets on which rules may be framed, The authority to make rules is to be 
found in sub-s. (1) only. The opening words of sub-s. (3) also support this conten- 
tion. The point has been eet atereat by the judgment, of the Federal Coyrt in King- 
Emperor v. Sibnath Banerjee pat was an ‘ppeal from a decision of the Calcutta 
High Court. Khundkar J. had read the judgment in Keshav 'Talpade’s case mentioned 
SPOS a ARNE UAU (De aua ae made Py: TERBO ot ie omen Kopier ied by 
s. 2(2) (x). At p. 26 it is observed as follows :— 

* We may observe in dealing with this part of the case that Khundkar J. aya in: bits 
judgment that rule 26 is a rule under paya. (x) of suba. (2) of a, 2 [of the Defence of India 
Act] and the Federal Court has so held, and that it is not a rule under sub-a, (1) of s. 2... 
These observations of the learned Judge are with due respect based upon a misreading of 
the judgment of this Court in Keshav Tglpade’s case. It would not be correct to say that 
a. 2 of the Defence of India Act confers two kinds of rule-making powers, one under the first 
sub-section and the other under the second sub-section. The rule-making power, is conferred 
under the first sub-section and all that the second sub-section does is to set out the conditions 
under which rules in respect of the particula, subject-matters enumerated in its paragraphs, 
may be made in the exercise of powers conferred under the first sub-section. Any other view 
would lead to the anomaly that on the subjects enumerated in the paragraphs of sub-s. (2) 
there might be two sets of rules, one conferring unconditional and unlimited powers by virtue 
of being framed under sub-s. (1) and the other being subject to restrictions and limitations 
in conformity with conditions and restrictions prescribed by sube. (2), a state of affairs the 
contemplation of which could not possibly be attnbuted to the Legislature.” 

It therefore appears to me that the Federal Court hag decided that s. 2 of the Defence 
of India Act is not ultra vires the Central Legislature. 

If the question were open for consideration, in my opinion, a 2 is not ultra vires 
the Central Legislature. The fundamental basis of the whole argument is that the 
Central Legislature being a subordinate Legislature, unlike Parliament, has limited 
powers of legislation and therefore the same could not be delegated. This conten- 
‘tion ig not justified by the authorities. So far back as 1878 in The Queen v. Burak,’ 
the power of the Indian Legislature came to be considered. In delivering judgment 
the Court stated as follows (p. 904) : 

“But their Lordships are of opinion that the doctrine of the majority of the Court is 
erroneous, and that it rests upon a mistaken view of the powers of the Indian Legislature, 
and indeed of the nature and principles of legislation. The Indian Legislature has powers 
expresely limited by the Acts of the Imperial Parliament which created it, and it can, of 
course, do nothing beyond the limits which circumacrsbe these powers. But, when acting 
within thoee limits, it is not in any seme an agent or delegate of the Imperial Parliament, 
but has, and was intended to have, plenary powers of legislation, as large, and of the same 
nature, as those of Parliament itself. The established Courta of Justice, when a question 
arises whether the preacribed limits have been exceeded, must of necessity determine that 
question ; and the only way in which they can properly do eo, is by looking tq the terms of 
the instrument by which, affirmatively, the legialative powers were created, and by which, 
negatively, they are restricted. If what has been done is legislation, within the general 

scope of the affirmative words which give the power, and if it violates no express condition 
eee eA lich fad ove se . it i8 not for any Court of Justice to inquire 
further, or to enlarge constructively those conditions and yestrictions.” 


In a later passage it was Observed as follows (p. 906)!:-— 
< Where plenary powers of legislatioff* as to particular subjecta, whether in an 
imperial or a provincial Pegislature, they may ‘tin their Lordkhipe’ judgment) be wefl exer- 
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cised, either absolutely or conditionally. Legislation, conditional on the use of particular 
powers, or on the exercise of a limited discretion, entrusted bẹ the Legislature to persons 
in whom it places confidence, is not an uncommon thing; arg in many circumstances, it 
may be highly convenient. The British Statute Book abounds with examples of it: and it 
cannot be supposed that the Imperial Parliament did pot, when constituting the Indian 
Legialature, contemplate this kind of conditional legislation as within the scope of “the “legis 
lative powers which it from time to time conferred. It certainly used no words to exclude it.” 
Similar obsérvations are also folind in Modge v. The" Queen, Powell v. Apollo Candle 
Company,’ Croft v. Dunphy and Shannon v. Lower Mainland Dairy Products 
Board. The same view is taken by the Courts in Canada. See Re. George Edwin 
Greys and In the matter of a reference as to the validity of an Order of the Cone 
of Chemicals.* 

In Hudson Bay Company v. Mackay! the question ‘of limitation on the powers of 
legislation came to be considered in respect of the regulation framed by the King-in- 
Council under the Defence of Realm Act, 1914. There it was observed as follows 
(p. 475) :— 

i Wha are thie bociana of ieot thia leaa tarritary Gaand ore King: 
in-Council? , They must continue only during the continuance of the present war. (2) They 
must be exercised honestly with the intention of securing the public safety and defence of 

. the realm.” . 
It was also held that the Court can inquire inta the validity if it could not in any 
reasonable way aid in securing public safety and the defence of the malm. Rex V. 
Halliday, Rex v. Comptroller General ‘of Patents: Bayer Products Ld, Ex 
parte,» and Liversidge v. Sir John Anderson’ affirm the same position. These 
authorities clearly show that the Central Legislature having plenary powers, within 
the limits prescribed by the Coastitution Act, has authority to empower the Central 
Government to make rules, and such action is not considered invalid. They further 
show that: the conténtion urged on behalf of respondent No. 1 that there can be no 
delegation or devolution of legislative powers is unsound. The only restriction on 
such powers is that the Legislature canngt entirely efface itself. In that connection a 
careful examination of s. 2 of the Defence of India Act shows that.the Central Legis- 
lature has not done so. The Defence of India Act has prescribed five purposes in 
s. 2(1) and put further limitations on the powers of the Central Government by the 
words “as appear to it to be necessary or expedient for securing one of the said 
purposes.” By the fact that all those rules are operative for the duration of the war 
and six months thereafter, a further limit is put on the powers of the Central Govern- 
ment. The question whether the rules framed by the Central Government are within 
the scope of the section is further capable of being examined by the Courts, and if on 
the dace of it any rule is found as not falling clearly within the purview of any of 
the five objects mentioned, it is liable to be held invalid. It has further been held 
“that the five purposes mentioned in s. 2(1) have to be read with the seventh schedule, 
and so long as the rules fall under any of those heads, they were valid and not outside 
the powers of the Central Legislature. A similar view of ¢& 2 was taken by the Allaha- 
bad High Céurt in Emperor V. Meer Singh, and by a full bench of the Lahore High 
Court very recently in Harkishan Das v. Emperor. 

The Initiative and Referendum Act, In re, on which counsel for respondent No. 1 
relied, does not support his contention. In that case the Legislative Assembly of 
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Manitoba passed the Act which compelled the Lieut. Governor to submit a proposed 
law to a body of voters, etotally distinct from the Legislature of which the Lieut. 
Governor was the constitutional head, and rendered him powerless to prevent it from 
being law, if approved by those voters. It was obvious that such an Act created a 
new legislative body which would completely override the existing legislative body and 
negative ‘the power of ass@nt conferred by the Gonstitution Act on the Lieut. Governor 
as representing the King. It is clear that the creation of such a Legislature would 
be outside the Constitution Act itself, and therefore the Act passed by such a body 
would be ultra vires. The abservations in Benoari Lall Sarma’s case have to be 
read in the light of the facts of that case. It should be first noticed that the question 
before the Federal Court was the validity of certain sections of an Ordinance. The 
powers of the Governor General for issuing an Ordinance for six months in an emer- 
gency were contended to be different from those of the Central Legislature, although 
the effect of the Ordinance was the same as that of an Act. This point is clearly 
noticed by the Court at p. 93 of the report. It was considered that those factors 
may not make the observations about the plenary powers of legislation of the Central 
Government applicable to such Ordinance. The Court expressed its view only in 
respect of gs. 5, 10 and 16 which created Special Judges, Special Magistrates and 
Summary Courts. I was noticed that in respect of an individual, or a group, or 
classes of cases those sections permitted af executive officer to repeal the provisions’ 
of the Criminal Procedure Code, which the Ordinance did not in terms empower 
anyone to do, The crux of the judgment of the Federal Court in that case is found 
in the following statement at p. 139 of the report :— è 

“Tn the present case, it id impossible to deny that the Ordinance-making authority 
wholly evaded the responsibility of laying down any rules or conditions or even enunciating 
the policy with reference to which cases art to be assigrfed to the ordinary criminal courts and 
to the Special Courts respectively and left the whole matter to the unguided and uncontrolled 
action of the executive authorities. This is not a criticism of the policy of the law—as 
counsel for the Crown would make it appear—but a eomplaint that the law has laid down 
nd policy or principle to guide and control the exercise of the undefined powers entrusted 
to the executive authontied by a3. 5, 10 afd 16°of the Ordinance.” e 
It should be noticed that this was not a case under the Defence of India Act. 

The whole basis of this judgment was the above-quoted admission made by the 
Advocate General of India. The statement that the American constitution is more 
akin to the Indian constitution does not appear to be free from doubt According 
to the American constitution there are three distinct bodies whose functions are 
defined by the constitution. They afe, first, the Senatæand the House of Representa- 
tives ; secondly, the President as representing the executive authority, and, lastly, the 
Courts. The functions of each of these,are in water-tight compartments according to 
the constitution, and there is no scope for any of these entities asking the other to 
perform ite functions or duties. In (Webb v. Outrim the Privy Council in dealing 
with the constitution of Australia had occasion to consider the effect of cases decided 
by the States of American Wnion. Their Lordships observed as follows (p. 98) :— 

“But, as Griffith C. J. himself points out, ‘we are not °... bound by thm decisions of 
the Supreme Court of the United States, though, .... those decisions may be regarded as 
‘a most welcome aid and assistance’ in any analogous case. But here the analogy fails in 
the very matter which is under debate. No State of the Australian Commonwealth has the 
power of-independent legislation posseased by the Stafes of the American Union. Every Act 
of the Victorian Council and Assembly requires the aseent of ‘the Crown, but when it is . 
assented to, it becomes an Act of Parliament as much as any Imperial Act, though the 
elements by which it is authorized are different. ¥If, indeed, it were repugnant to the provi- 
siofis of any’ Act of Parliament extending to fhe Colony, ite might be inoperative wo the 
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extent of its repugnancy, .... but, with this exception, no authority exista by which Its 
validity can be questioned or impeached. The American Unien, on the other hand, has 
erected a tmbunal which possesses jurisdiction to annul a statute upon the ground that it 
is unconstitutional, But in the British Constitution, though, sometimes the phrase “ unconsti- 
tutional” is used to describe a statute which, though within the legal power, of the Legis- 
lature to enact, is contrary to the tong and spirit of ovr institgtions, and to comdemn the 
stnteamanship which has advised the en&ctment of such a law, still, notwithstanding such 
condemnation, the statute in quegtion is the law and must be obeyed. Tt is obvious that 
there is no euch analogy between the tWo systems of jurisprudence as the leamed Chief 
Justice suggests.” 
ln the footnote at p. 88 reference is made to the address of the late Mr. Justice Field 
of the-Supreme Court of United States on the celebration of its centenary as follows 
(p. 88 fn.) :— . 

“The powen of the Court to pass upon the conformity with the Constitution of an Act 
of Congress, or of a State, and thus ta declare its validity or invalidity, or limit its applica- 
tion, follows from the nature of the Constitution itself, as the supreme law of the land,— 
the separation of the three departments of government into legislative, executive and judicial 

ee ee eee ee rae ee eee 
power contajned in that instrument. .. 

In Cooley’s American Constitution, (8th Ed.), Vol. 1, ch. V, at pp. 173 to 176 and 
"224 to 229, this aspect is emphasized. In Piare Dusadh v. King-Emperor* the Federal 
Court has noticed this difference in the two constitutions at several places. The 
Canadian and Australian constitutions are held by the Judicial Committee of the 
Privy Council to be more similar to the Central Legislature in India, and I think 
decisions relating to those constitutions may be more usefully followed. 

It seema to me, therefore, that a 2 of the Defence of India Act is not ultra vires. 
The Central Legislature has nof effaced iteelf or abdicated its functions in favour of 
the Central Government. The power of the Central Legislature to recall and repeal 
any of the provisions still exists, and if it considers that the powers are abused in 
certain respecte by the Central or Provincial Government, the remedy is still in the 
Bands of the Central Legislature, but not 8f Coarts. The argument that the jurisdiction 
of the High Court may be interfered with by the Central Legislature or by a rule framed 
by that Legislature has no substance because under several items in the seventh schedule 
the Central and the Provincial Legislature have power to interfere in that way. 

Rule 81 was framed by the Central Government and by virtue of a 2(3) the 
Provincial Government is empowered to make an Order under that rule. In matters 
dealing with the construction of such Act the following observation of the Judicial 
Committee of the Privy Council in Citizens Insurance Company of Canada v. Parsons? 
may be usefully noted (p. 109) :— 

“ ?,.In performing thia difficult duty, [of determfining such questions] it will be a wise course 
for those on whom it is thrown, to decide each case which aribesa as best they’ can, without 
entering more’largely upon an interpretation of the statute than is necessary for the decision 
of the particular question in hand.” $ 
It is sufficient to note thatethe opening words of ra 81 further limit the powers 
as the words “ public safety and maintenance of public order” are omitted out of the 
purposes mentioned in a. 2 of the Defence of India Act. It may be contended that 
the words “ unreasonable eviction of tenants and sub-tenants” are wide and do not 
lay down any principle on which the Provincial Government may frame rules, Against 
ee a 
cay indicates te bjt which de Ot .” The sub-rule, therefore, 
clearly indicates the subject on: which Lorian re Omori Rule,81(2) (bp), 
with Which we are directly concerned in this case, thus appearf to be within s. 2(1) of 
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the Defence of India Act and Items 8 and 10 of List III of Schedule VII of the 
Constitution Act. This point was not fully argued-and therefore I do not propose to 
gay anything more on its 

In my opinion the confention that the whole Order is ultra vires ia unsound. The 
object of the Order is covered by one of the purposes mentioned in the first part of 
T. 81(Z) and the expres? words*of cl. (bb) of,that sub-rule. It is also well within the 
wording of suba 2(1) Che eee Ot Ce ane eee Oe eae 
tution Act. ° 

Drvatia J. I concur. Tije ree a oi e a ea 
can be briefly summarised thus: The appellant’s case is that the proviso to cl 8 of 
the Rent Restriction Order is ultra vires but its validity does not affect the rest of the 
clause as it is severable from it. Respondent No. ‘l’a case is that the proviso is not 
invalid, but if it is 90, it canhot be severed from the rest of the clause and therefore 
the whole clause is invalid. In casé it is held that the proviao is invalid, it is con-* 
tended in the alternative that the whole Réht Restriction Order, r. 81(1) (bb) of the 
Defence of India Rules under which jt is made, and even s. 2 of the Defence of India 
Act under which the rule is made, are all wliza vires, with the result that the ordinary 
law of landlord and tenant would apply. Mr. Setalvad for the Government of India 
maintains that a 2 of the Defence of India Act and r. 81(2) (bb) are valid and he 
is not concerned with the validity or otherwise of the Rent Restriction Order issued 
by the Provincial Government. The Advocate General representing the Bombay 
Government maintains that all the enactments mentioned above are valid, and that if 
the proviso to cl. 8 is invalid, it does not affect the validity of the reat of the clause. 
“Aa we have come to the conclusion that the proviso to, cl. 8 is ultra vires ahd that 
as it cannot be severed from the rest of the clause, the whole clause is ultra vites, 
independently of the validity or otherwise of r. 8f(24 (bb) and s. 2(1) of the Defence 
of India Act, 1939, it would not be mecessary to decide whether the last mentioned 
two provisions are invalid, but in deference to the learned and elaborate arguments 
addressed to us, I may express my concurrence With the reasons given by the learned 
Chief Justice and Kania J. for holding,the wiew that they are valid. I, therefore, pro- 
pose to confine my judgment to the reasons for holding that cl. 8 and consequently 
cls. 9 and 12 of the Rent Restriction Order to the extent that they are consequential 
on cl. 8 are ultra vires. 

It is common ground that cl. 8 alters the provisions of the Transfer of Property Act, 
1882, relating to the rights and obligations of landlords and tenants as also the judi- 
cial procedure for enforcing them. The substantive part of the clause leaves it to the 
civil Court in which the suit is instituted to decide*whether the landlord is entitled 
to recover possession of his premises on the ground that the tenant has not paid the 
full standard rent due from him or that he has failed to perform the other conditions 
of tenancy. The proviso, however, not only -alters the law but invests the Controller 
appointed under the Rent Restriction Order mith the authority to decide certain mat- 
ters mentioned in it and to give a certificate if he. decides any of them im the land- 
lord's favour. This certificate, subject to any decisiqn by the Collector on appeal 
against it, is final in the sense that if it is produced m the Court where the suit is 
pending, it must accept it and pasa a decree in the landlord’s favour without any 
further evidence even though the tenant has not, committed any breach of the condi- 
tions of tenancy. It is apparent that but for*the investment of this power in the 
Controller, it was the civil Court’s function and obligation to decide judicially all 
those matters in the suit ‘pending before it because they pertained to the jurisdiction 
of the Court to administer the law fot the“time being in force, viz. the Transfer of 
Froperty Act. The CSatroller is thus empfwered under the proviso to decide finally 
re eee ee ee rey es ce eee . 
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decided judicially by the Court. The Controller is an officer appointed under a. 2(5). 
of the Defence of India Act and he diacharges by delegation the power conferred on 
the Provincial Government by the Central Government. powers can, in my 
opinion, be only administrative or at the most quastjudicial*in their nature : Irving v. 
Patterson He is not a tribunal of the nature created under Chapter III of the 
Defence of India Act. It has under e. 12 all the powers of a Court of Session anc its 
decisions are appealable to the High Court. It is a substitute for ordinary oriminal 
Courts and it judicially. administers. the whole law gdverning the trial before it. Its 
creation as a substitute Court is made under the express provisions of Chapter III 
and because of it the jurisdiction of the ordinary Courts is ousted by the terms of 
8. 14 of the Act. The Controller, however, is not a judicial authority and the proceed- 
ings before him are not governed by the Civil Procedure Code. He is appointed by 
the Provincial Government under ite power to provide by order for regulating the 
"letting and sub-letting of any accommodation ahd in particular for preventing the 
unreasonable eviction of tenants and sulttenants from such accommodation. It is 
not disputed that the Provincial Government can, under s. 3, make any provision 
in such an order which may be inconsistent with any enactment. In other words, 
it would be ppen to the Provincial Government to alter, the provisions of an Act of 
Legislature for that particular purpose, but the alteration of law authorised by s. 3 
ia quite different from the taking away of the jurisdiction of a civil Court to adminis- 
ter the ordinary as well as the altered law. Such ouster of jurisdiction can take place 
only as provided in e. 14 of the Act, viz. by an express provision by or under the Act. 
The Act itself does not expressly exclude the jurisdiction of the civil Courts adjudi- 
cating ‘upon all questions ansing in a suit. I do not feel quite certain whether the 
Legislature intended that such an express provision could be made under the Defence 
of India Rules, or in any case, by tHe Provincial Government under an order promul- 
gated under the said rules, but 'even if it could be made, in my opinion, no such express 
provision has been made in the Order, and ao long as the jurisdiction is not thus 
expressly taken away by the appropriate authority, the appointment of a Controller 
tq perform the Court’s function would he uliza vires. Such appropriate. authority 
would, in the first instance, be the Cen Legislature and probably the Central 
Government under the powers given under the Act. But the Provincial Government 
under the powers derived from the rules and not from the Act cannot, in my opinion, 
deprive the Courts of their jurisdiction to administer the law for the time being in 
force without the express sanction of the Legislature. I doubt very much whether 
the word “under” in a. 14 includes the Order promulgated not directly under the Act 
but by a Provincial Government under the rules ffamed under the Act. If the word 
“under” goes further than the rules under the Act, I do not see why an officer or 
authority who exercises the power conferred by a Provincial Government under s. 2(5) 
of the Act may not as well issue an order ousting the jurisdiction of the Courts. That 
could hardly bave been the intention of the Legislature as such officer exercises only 

administrative functions. . 

The general principle that gxpress words are necessary to empower a derivative 
authority to dust the jurisdiction of the Court is well established, and a recent decision 
of the House of Lords in R. & W. Paul Ld. v. The Wheat Commission’ affirms that 
principle on facts which have some resemblance to those in the present case. Jn that 


` case the Wheat Commission was empowered to make by-laws for giving effect to the 


provisions of the Wheat Act providing, among other things, for the final determina- 
tion of disputes arising as to such matters as may be specified in the by-laws. A by- 
law provided, among other things, that adlispute as to whether any substance is flour 
shouldebe referred to arbitration and the Arbttration Act shall got apply. M was hebd 


1 [1949] 1A. E. R. 62. e 2 [1937] A. C. 139. 
e 


1944] HAVELIRAM SHETTY 9. MAHARAJA OF MORVI (F. B.)~—Divatia J. 907 


that the by-law was ultra vires because in absence of a power to oust the jurisdiction 
of Court granted by empress words, the authority making the by-law cannot take 
away the jurisdiction by enacting that the Arbitration Act shall not apply. Similarly 
in Chester v. Bateson, where the question waa whether a regulation in the Defence of: 
the Realm Regulations was ultra vires as it provided that no person shall take any 
proceedings for ejectmeft of cértain tenante,without the consent of the Minister of 
Munitions, it was held that it yas ultra vires because the regulation as framed forbade 
the owner access to all legal tribunals in regard to that matter and that the regulation 
might have been good if it deft fhe question to be decided by a Court of law. The 
learned Advocate General relied on a decision of their Lordships of the Privy Council 
` in Secretary of State v. Mask & Co.* Buti there the question was whether the sub- 
ject’s right to approach the civil Court to entertain a challenge on the merite of a 
decision under æ. 188 and 191 of the Sea Customs Act, 1878, was excluded by the 
declared finality of the decision of the Assistant Collector and appeals therefrom. In* 
the present case, however, the challenge is #gainst the Provincial Government’s autho- 
rity under the Defence of India Act tp appoint a Controller for deciding matters with- 
in the civil Court’s jurisdiction which cannot he taken away except by express provisions 
made by an appropriate authority. 

I need not refer in detail to the other authorities relied on by the learned Advocate 
General, because the tribunals there created were either administrative in their funs- 
tions or were created as a part of a new and complete Code under express legislation. 
In the present case, the Controller is not a tribunal of that nature. 

If the proviso in cl. 8 is ulfra vires, ag I think it is, the rest of the clause is also 
ulira vires because they cannot be severed without frustrating the intention* of the 
authority promulgating the Rent Restriction Order. They must stand or fall togetHer. 
I need only cite for that purpose the “decision of fheFederal Court in Subramanyan v. 
Mutiuswamt? where the point is fully, discussed. If cL 8 is slira vires, clauses 9 
and 12 in so far as they relate to the Controller’s functions under cl. 8 must also be 
regarded as ulira vires. 

Per CURIAM. The appeal is dismissed. * The appellant to vacate the premises ọn 
or before July 6, 1944, conditional on his paying compensation for use and occupa- 
tion at Rs. 650 a month from March 1, 1943, up to March 31, 1944, within a fort- 
night. The appellant to pay compensation at the same rate at the end of each 
month till possession ia given. 

No order of the costs of this appeal. The order of costs made by the trial Court 
in respect of the costs of the suit ip confirmed. 

On the application of the appellant the Court has tonsidered the question of grant- 
ing a certificate under a. 205 of the Constitution Act. The application to grant such 
certificate is rejected. 

Attorneys for appellant : Ambubhai & Diwanji. 

Attorneys for respondent : Merwanji Khola & Co. and D. P. Sethna. 
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APPELLATE CIVI», 
STO aw ee Ope e 
Before Mr, Justice Sen. . 


i : 
BAI KEVLI v. DALSUKHRAM SAKARCHAND.* 5 


Hindu law—Will—Construction of-—Testator’s wife made “xul swatantra malik” of his pro- 
perty—Direction in sil] regarding manner of canal ton of property after wife's death— 
Validity of such direction. i 

aA a e lace a a Uist e Pull a Sacee? 
(kul swatanira makk) of hia property on his death, the nftre fact that he makes a direc- 
tion in the will regarding the manner in which the devolution should go after his wife’s 
death will not make such a direction operative. Such a direction ig repugnant to the 
dominant intention of the testator to confer an absolute right to property on his wife and 
ia invalid. 

i Case-law considered. : 


Tue facts are fully stated in the judgmént. 
A. G. Desai and M- H. Chhatrapati, for the appellant (in both appeals). 
R. J. Thakore, with P. A. Dhruva, for respondents Nos, 2 and 3 (in both appeals). 


Sen J. Tite appellant in both these appeals is Bai Kevli, widow of Popatlal Sakhal- 
chand, the original defendant in a suit in which the principal question that arose for 
cénsideration was the construction of a will dated June 27, 1934, made by her husband 
Popatlal Sakhalchand who had died on September 16, 1934. The plaintiffa were Sakar- 
chand, the brother of Popatlal, and his three sona. 

The will first gives the description of the properties belonging to the testator which 
are stated to be of his own exclusive ownership. The properties consist of one house 
in Ahmedabad, the outstandings recoyerable from, his debtors, ornaments, utensils and 
an insurance policy of Rs. 2,000. Then occur these words in paragraph 5 of the will :— 

“I am the owner (malik) of the said properties ao long as I live. Of these properties I may 
eat, spend or do whatever I like with them during my lifetime. But in case of my death, I 
appoint or nominate my wife Bai Kevli*as full and absolute owner (kul swatontra malik) of 
all my moveable and immovesable properties afger my death. So that after my death my wife 
Bai Kevli should take possession of all moveable and immoveable properties under her full 
and absolute right therein and manage the same.” 

This is followed by a direction that after the testator’s death Bai Kevli should spend 
Rs. 3,000 out of the estate for such “ good purposes ” as are mentioned in a yadi made 
in the testator’s book. ‘This is followed by further directions as under :— 

“(2) My wife Bai Kevli should use and enjoy the above-mentioned: house during her Hfe- 
time and after her death my wife Bai Kevli'may give titat house to any one of the three sons 
of my brother Sakarchand and if my wife has not given that house to any one of the sons of 
my brother then after my wife Bai Kevij’s death the three sons of my brother should be owners 
thereof in equal shares, (3) My wife Bai Kevii should realise or recover all my dues or out- 
standings as absolute owner and she may do whatever she pleases with all the moveable 
properties including dues, ornaments, etc., Le, and should dispose of the same in any manner 
ehe likes.” 

After some further statements gnd instructions we get the date of the will ‘ ‘Samwat 
1990, Jeth Sud 15, Wednesday, date June 27, 1934,” which is followed by the writer’s 
name and address. Then follows this sentence :— 

“ And my wife Bai Kevli before her death should give Rs. 2,000 to the three sona of my 
brother Sakarchand in equal shares, Date as above.” 

The trial Court held that under the decree the defendant Bai Kevli had obtained 
ee ee 
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Rs. 2,000 as provided by the last clause in the will. A decree was made accordingly. 
The plaintiffs appealed, ånd the lower appellate Court held that the will created merely 
' a life estate in favour of’ the defendant in respect of her husband’s property. It agreed 

with the trial Court’s finding that the plaintiffs were entitled to Rs. 2,000. 

_ The.two questions thgt arise,in this appeal are whether the plaintiffs have not been 
rightly, awarded the sum of Rs. 2,000 and whether the interpretation put by the lower 
appellate Court on the will, viz. that it created merely a life estate in favour of the 
defendant, is correct. On the fisst question’ even taking it for granted that the will 
was intended to create an albolute estate in favour of the defendant, there can be little 
doubt that the two clauses, one directing the spending of Rs. 3,000 in charity and the 
other directing that Bai Kevli should give Rs. 2,000 to the three sons of Sakarchand, 
are actually intended to be given effect to, the first clause being put directly after the 
statement that Bai Kevli was appointed the full and absolute owner of all the testator’s 
moveable anc immoveable properties and the last clause having been inserted as a kind 
of after-thought after the date of the will was written aswell aa the name of the writer 
thereof ; and it seems to me that the most reasonable construction to be put on both 
these clauses would be that the rest of the will was to be read subject to these two 
provisions ; so that if an absolute estate was intended to be vested in Bai Kevli, that 
intention would have to be given effect to with respect to the residue of the estate 
after these two amounts were paid or spent in accordance with the directions. It 
seems to me, therefore, that the finding of the Courts below with respect to the 
amount of Rs, 2,000 is correct. 

The more important question is as regards the interpretation of the will with refer- 
ence to the question whether it created an absolute estate or merely a life estate in favour 
of the defendant. The lower appellate Court has relied mainly on two facts in discuss- 
ing this question. In the first place, it has held that in construing a will of a Hindu, 
it would be proper to assume that he desired that hia estate should be retained in his 
family and that he knew that as a general rule women do not take an absolute estate 
by inheritance. Secondly, it has considered the fact that no power of alienation of the 
bouse has been given under the will é0 Bai Kevli as significant, ic. as showing that 
the testator did not intend to vest an absolute interest in her. With regard to the last 
point, however, it conceded in one passage in the judgment that the words “ kul swa- 
tantra malik” import “full proprietary rights including a full right of alienation”. 
With regard to this point, it may be observed that, as remarked in Shag Ram v. 
Charenjit Laf, at some time it wad held by some Courts in India that, under Hindu 
law, in the case of immoveable property given or devised by a husband to his wife, 
the wife had no power to alienate unleas the power bf alienation was conferred upon 
her in express terms. Their Lordships at page 289 pointed out that the Board had 
held that proposition as unsound. ‘Phe learned* advocates for the respondents also 
do not now rely on the absence of any exprese power given to the wife in support of 
their cage. 

No oral evidence has been adduced on either side in tbis case. In support of the 
conclusion arrived at by the lower appellate Court, Mr. Thakore on behalf of the res- 
pondents has pointed out that the assumption which that Court has måde in view of 
the fact that the testator was a Hindu is based on Makomed Shumsool v. Shewukram* 
where their Lordships remarked (p. 14) :— 

“In construing the will of a Hindu it is not improper to take into consideration what are 
known to be the ordinary notions and wishes of Hindus with respect to the devolution of pro- 
perty. It may be assumed,that a Hindu generally desires" that an estate, especially an ances- 
tral estate, shall be retained in his n; ang it may be assumed that a Hindu knows that, 
ap a genergl rule, at all events, women not take absolute estates of inheritance which they 
are enabled to alienate.” s bd 
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It is contended that the provisions contained in cl. (2) of the specific directions in the 
will must be due to the testator’s desire to see that it did not ‘bass out of his family on 
the death of his wife ; and that when it is natural for a Higdu to have such a desire 
and when he has deliberately given effect to it by inserting a specific provision as to 
the devolution of the property after his wife's death, that provision must be regargled 
as significant in construing the nature of the will. It has been’ further pointed out that 
whereas Bai Kevli has been allowed the power of dispesing of the outstandings, orna- 
ments and other moveable properties in Any way abẹ thought fit, there is no mention 
of such power with respect to the house, the contention being that this differentiation 
must be regarded as deliberate on the part of the testator. 

As against these contentions, Mr. Chhatrapati on behalf of the appellant-defendant 
has emphasized the words “ kul swatantra malik” occurring in paragraph 5 of the will. 
„He has contended that these words must be giver their full meaning, that the Court 
must necessarily presume that it was the ijtention of the testator to constitute his wife 
the full and absolute owner of all hie properties, moveable and immoveable, after his 
death, and that if the question of the constructioa of the will is approached from that 
aspect, the next point that would arise for consideration would be whether the absolute 
estate that was intended to be vested in Bai Kevli can be said to have been qualified 
or cut down by any of the specific provisions. There is no doubt that, as provided. in 
a: 82 of the Indian Succession Act, the meaning of any clause in a will is to be collected 
from the entire instrument and that all its parts have to be construed with reference 
to each other. The word “ malik” is to be found in many of the wills that have been 
construed in the reported decisions. In Surajmani v. Rabi Neth Ojha there was 
a deed of gift or testamentary disposition by a husband to a Hindu widow wherein 
the words used were malik wa khud ikhtiyar, and their Lordships held that in order 
to cut down the full proprietary? rights that the word “makk” imports something 
must be found in the context to qualify it, and that the fact that the donee was a 
woman and a widow did not suffice to displace the presumption of absolute ownership 
implied in the word “ malik.” 

Mr. Thakore on behalf of the respondents, however, has pointed cut that in certain 
cases where the word “malik” had been used in a will with reference to the donee, 
the latter was not held as entitled to an absolute estate. In Mahomed Shumsool V. 
Shewukram the testator declared : 

“Only D. K., widow of my son, who, too, excepting her two daughtera, born of her womb, 
S. and D., bas no other heirs, is my her. Except D. K., none other is nor shall be my heir 
and malik... Furthermore, to the said D. K., too, these very two daughters named above, 
together with thelr children who, after their marriage, may be given in blessing to them by 
God Almighty, are and shall be heir and ‘ malik’.” 

In this case several persons were désignated by the expression “malik”, and it was 
held that the intention of the testator was that D. K. should not take an absolute es- 
tate but an estate eubject to her daughters succeeding her therein. The facts, there- 
fore, of thia case, it will be seen, are not similar to those in the present case. ‘ 

In Mithibai v. Meherbai* the will stated that as to whatever surplus of the testator’s 
property migt remain after his decease the malik thereof should be his wife Bai Di- 
wali. In view, however, of the further direction that she should during her lifetime 
apply and spend the same “in a good-way”’, it was held that those words cut down 
the absolute estate created by the word “ malik” to a life estate. It will thus be seen 
that the Court started with the initial position that the use of the word “ malik” creat- 
ed an absolute estate. : 

In Basantkumar Basu v. Ramshankar sept words “ malik Site ill and 
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“ uttaradkikari ”- were used in a-will, though no power of absolute disposition was given 
to the widow. Besides the widow was authorised to adopt five sons in succession. In 
these circumstances the Qourt could not naturally regard the words in question as cre- 
ating an absolute estate. In the document before me, however, which was executed 
by.a businesaman living in Ahnjedabad, the very positive and emphatic expression “ full 
and ahsolute owner ” (Bull swatentra malik) das been used. Such a person would be 
expected to know the proper meaning to be attached to those words, not only in view 
of the emphasis given thereto fyt also becafise of His position as a businessman and 
the fact that he has used the expression with regard to matters mentioned in the ear- 
lier part of the will. He was no doubt correct in describing himself as the malik of 
the property. In Raghunath Prasad Singh v. Deputy Commissioner, Partabargh?, their 
Lordships remarked (p. 134) :— 1 

“ Attempts on the part of a testator in India to restrict devolution of properties which he 
bequeaths to a legatee absolttely and to prevent alienations of such properties are quite com# 
mon, and wills containing such provisions havê often come up for decision before the Board. 
The question for determination has alwaya been whether there are dispositive words creating 
an estate of inheritance, in the first instance ; and if so, whether the subsequent restrictive 
clauses are sufficient to displace the effect of sfich dispositive words or whether such subee- 
quent. clauses ‘are merely repugnant to the absolute estate. (Bhaidas Shivdas vt Boi Gulab.2)” 
It is the contention of the learned advocate for the appellant that in this case the sub- 
sequent restrictive clauses do not displace the effect of the dispositive words but ate 
merely repugnant to the absolute estate. Their Lordships held that :— 

“ Where there are clear dispoattive words in a will creating, in the first instance, an absolute 
estate of inheritance in the legatee, subsequent restrictive clauses which are to come into 
operation after he has so inherited, cannot displace the effect of such dispositive words, „but 
must be regarded as merely conditiong subsequent which, being repugnant to the abeolute 
estate, are void and must therefore be rejected.” zi 

In Rameshwar Baksh Singh v. Balraj Kuar? a Hindu testator made a will in favour 
of his wife providing that after hia death she was always to remain in possession and 
enjoyment of the estate with „full power of transfer of every description. Subsequent 
clauses dealt with the question of develution in case no male issue of the testator exjst- 
ed and there were no male or female issues from all the testator’s daughters. It fur- - 
ther directed that in no case should any right of inheritance devolve on any descendant 
of the testator’s uncle. Such subsequent clauses in the will were held to be repugnant 
to the absolute estate created in favour of the wife and therefore invalid, and it was 
held that the wife, therefore, took an absolute estate on inheritance under the will. 

In Saraju Bala Debi v. Jyotirmoyee Debit a Raja granted a portion of his zemin- 
dari estate to his daughter by three documents, orf of which purported to give an 
absolute estate to the donee and the other two expresaly constituted her a “ malik”. 
The grant remained subject to conditions, first, that the estate should not pase to the 
heirs of the daughters of the donee, secondly, that neither the donee nor her heira 
should make a gift of the property, and, thirdly, in certain events the Raja and his 
heirs should have a right of pre-emption. It was held that the documents conveyed 
the full proprietary rights to the donee, that the first gondition was an attempt to alter 
the legal course of succession to an absolute estate and was, therefore’ void, that the 
second condition was more consistent with an attempt to restrict the powers of an ab- 
solute owner than an intention to enlarge the powers of a life tenant, and that the third 
condition implied a power of sale and was inconsistent with the notion of an estate for 
life. In view of these decisions, it seems to me that, the principle enunciated in a. 95 
of the Indian Successiort Act will apply : 

_ “ Where property is bequeathed to any perfon, he is entitled to the whole interest of the 

1 (1929) 32 Bom. L. R. 129, p.c. ° 3 (1935) 37 Bom. L, R. 862,°P.c. 

2 (191) L. R 49 I. A 1, 4 (1931) 33 Bom. L. R. 1257, PC. 
s.c. 24 Bom L. R. 551. . 
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ee re Rae, Cae ta A a ec taba ree datos 
for him” 

so that Aaa Coent shaw GU ad marl iio aaron E eet 
words “kul stwoatanira malik” viz., that the defendant was entitled to the whole in- 
terest of the testator. 

In Haradhone v. Losartan the zie ini that E. 
“ig an absolute one and further interests are given merely after or on the termination 
of that donee’s interest and not in’defeasance of it, the Absolute interest is not cut down 
and the further interests fail In Govindbhai v. Dahyabhai? it was held that an abeo- 
lute estate may be made defeasible in certain circumstances, but that it cannot be cut 
down to a life estate merely by a gift over of the residue ; and the following passage 
from the judgment jn In re Stringer’s Estate : Shaw V. Jones Ford® was quoted (p- 
183) : 

* «Te ia settled by authority that if you give a man some property, real or peraonal, to be 
hia absolutely, then you cannot by your will dispose of that property which becomes hia .. 
ee ee ee A ET That ia because 
that which ia once vested in a man, and vested de facto in him, cannot be taken from him 
out of the due course of devolution at his death by any expression of wish an the part of the 
original testator.” 
There is no doubt that it was possible thatethe testator shared the common Hindu 
sentiment against alienation of the family property in favour of any outsider. But 
if it can be held that he also intended that his estate should vest absolutely in his wife 
on his death, the mere fact that he makes a direction in his will regarding the manner 
in which, the devolution should go after his wife's death will not make such a directiom 
operative. It will have to be regarded as repugnant to the dominant or paramount 
intention of the testator and, therefore, void. It does not seem to me unlikely that 
the reason for the testator’s inserting cl. (2) in the operative part of the will was his 
desire that the house after Bai Kevii’s death should go to one of the three sons of his 
brother or to all of them in case Bai Kevli did not appoint any specific nephew ae the 
successor after ber death. There is no doybt that the terms of the said cl. (2) bear 
a food deal of resemblance to those of the illustration to s. 92 of the Indian Succes- 
sion Act: 

Gay ila willy I PE E Woda wits: foe hen ile dna aire that ab hie aban at 
shall be divided among his children in such proportions as she shall appoint. The widow dies 
without having made any appointment. The fund will be divided equally among the children.” 
Mr. Thakore has argued that cl. (2) was intended to be a direction under the provision 
of s. 92 and that such a directiog would not have been given if the intention was to 
vest an absolute estate in the defendant. I do not think that this consideration is 
sufficient to detract from the presumption that the Court ia entitled to draw from the 
use of the words “ full and absolute owner” in paragraph 5 of the will Mr. Thakore 
has also tried to show that the intention of the testator was that Bai Kevli should 
merely manage the estate during her life-time and should use and enjoy the same. No 
doubt the word “ manage” occurs in paragraph 5 and the words “ use and enjoy ” occur 
in cl. (2). Buf there are the words “ full and absolute right in them (the properties)” 
immediately preceding the words “ manage the same” ; and I do not think it possible 
to hold that the only power intended to be given to Bai Kevili, the defendant, was the 
power of management, nor does the use of the words “use and enjoy” appear to be 
intended to exclude the vesting of an absolute estate. In any case, these words are to 
be found only in cL (2), and if we have to start with the initial presumption cre- 
ated by the expression “ full and absolute the words which are repugnant to 
the aid presumption or ‘cannot be regarded as Gdlacng or modifying the ae mut 
be held to be void. K 


. 1 [1989] A L R Cal 38. ° 3 (1877) 6 Ch. D. 1, 14. 
2 (1935) 38 Bom. L. R. 175. 
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In Matru Mal v. Mehri Kunwor it was held that where the will of a Hindu gave 
a full and abeglute estate te his wife, with a gift over in favour of his daughter of full 
ownership of any part of property that might remain at the wife’s death, the gift 
over in favour of the dau was void. This is in accordance with the other au- 
thorifies relied on by the appellant 

It is difficult for me to*give iñ this case a greater emphasis on a Hindu testator’s 
desire that his estate should in the hands of his own relations than to the in- 
tention clearly expressed by him m the operative clayses of his will which, in my opi- 
nion, must be regarded as the dominant intention, viz. to confer an absolute right to 
property on his wife. As remarked in Kamkkhyo Dat Ram v. Kushal Chand! in 
each case the Court must ascertain the dominant intention of the testator, reading the 
will as a whole, in order to see what is the vocabulary of the testator and how he ex- 
presses himself with regard to other matters. ‘Phe language in cl. (2) is less em- 
phatic than in the fifth paragraph where he speaks of his wife's “ full and absolute” 
right at two places. As I have pointed out? the first passage in cl. (2) “My wife, 
Bai Kevli, should use and enjoy the above-mentioned house during her life” is not 
incompatible with that right The next passage “after ber death my wife Kevli may 
give that house to any one of the three sons of my brother Sakarchand” is not man- 
datory in form but appears to be nothing more than the expression of a pious hope. 
The last passage, . 

“If my wife has not given that house to any one of the sons of my brother than after my" 
wife Bai Kevli’s death the three sons of my brother should be owners thereof in equal shares”, 
is, in my opinion, compatible with the possibility that the testator mistakenly thought 
that he could direct the course of devolution after his wife's death, in case she left no 
directions herself. I fail to detect in this clause any intention nullifying the import- 
ant right he had expressly and consciotialy conferred an his wife only a few lines before. 
In the above view which I have taken, the imterpretation of the lower appellate 
Court cannot be upheld, and it must be held that the defendant got an absolute estate 
under the will. Second Appeal No. 586 of 1940 will, therefore, be dismissed with 
costs, and Second Appeal No. 585 of 1940 will be allowed with costs throughout, the 
decree of the lower appellate Court being set aside and the decree of the trial Court 
restored, the last sentence therein being deleted. 


Before Mr. Justice Chagla. 
PANDURANG BHAU BALVADKAR v. CHANGUNABAI.* 
Hindu lasw—Adoption—Joint family consisting of father and two sons—Mother and widow of 
married son surviving unmarried spn—Adoption by mather after death of unmarried son 
— Validity of adoption. 
+ A Hindu father and his two sons formed a joint Hindu family. The father died leaving 
the two sons and their mother. The dder son died leaving a widow, and two day# later 
the younger son died unmarried. The mother adopted the plaintiff. The widow of the 
elder son having disputed the adoption, the plaintiff sued for a declaration that his adop- 
tion was valid :— 
Hed, that, aa the younger son had died without leaving a widow or a son, the mother’s 
power of adoption had not come to an end, and she buld therefore validly adopt the 
Anani Govind v. Dnyaneshwar Balkrishna’ and Amarendra Mansingh v. Sanaicn 
‘Singh followed. P 
Ramkrishna v. Shamrao,5 distinguished. 


1 [1940{ All. 416. Poona, in Givil Swit No. ie ot ete 

2 (1933) 36 Bom. L. R399, P.C.. 3 (1943) 46 Bom. L. R. 

* Decided, July 13, 1944. Second A &4 (1983) L. R. 601. AL H 
Ne. of , against i p ori of N.S. o s.c. 35 Bom. L. R. 859, 
Lokur, District Judge ee (1902) I. L. R. 26 Bom. 686, 
No. 280 of 194, reverang the d S.C, 4 Bom. L. R. 315, F.B. 
by D, R Patil, Joint dinate Ji Ju é 
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ADOPTION. i 

Ope Bhu aiid hie fe elias gaan adh Laki orda goie Dik piii 

Bhau died in 1932 leaving his widow, Manjulabai, and Jfis two sons, Kushaba and 
Lahu. 

Kushaba died on November 13, 1933, leaving a yidow Changunabai (defendant). 
Lahu died unmarried two days later. e 

On December 14, 1934, Manjulabai adopted one Pandurang (plaintiff). ` 

The plaintiff filed a suit for ‘a declaration that he” was the lawfully adopted son of 
Bhau and for an injunction restraining the defendant Changunabai from interfering 
with the possession of Bhau’s property. 

‘The Subordinate Judge found that the plaintiff was the validly adopted son of Bhau 
and decreed the plaintiffs suit. 

On appeal, the lower appellate Cost held thay the plaintifs adoption was bad and 
* dismissed the suit. ` i 

Plaintiff appealed to the High Court. ° i i 

P. V. Kane, for the appellant. œ 

A. G. Desai, with B. G. Thakor, for*the respondent. 

CHAG f. This second’ appeal raises a very short and interesting question relating 
to the Hindu law of adoption. One Bhau Balvadkar died in 1932 leaving his widow 
Manjulabai and two sons Kushaba and Lahu. Bhau and his two sons constituted a 
joint Hindu family. Kushaba was married to Changunabai who is the defendant in 
the suit. Kushaba died on November 13, 1933, and Lahu died two days thereafter. 
On the death of Lahu, the joint family came to an end with the death of the last co- 
parcener and Manjulabai mbherited the property as the heir of Lahu.” Manjulabai 
adopted the plaintiff on December 44, 1934, and the plaintiff filed the suit for a de- 
claration that he was the lawfully adopted son of Bhau Balvadkar and for an injunc- 
ee ee ee E O S 
Bhau’s property. 

The question that is raised in this second appeal is whether the adoption of the 
Plaintiff by Manjulabai was a good and ‘valid’ adoption. It is contended that as on. 
the death of Labu there was the widow of a son of Bhau in existence, the power to 
adopt of the mother had come to an end and the only person who can adopt is the 
- widow of Kushaba, namely, the defendant. For this proposition reliance is placed on 
the full bench decision in Ramkrishna v. Shamraot. In that case the Court con- 
sisting of Mr. Justice Fulton, Mr. Justice Crowe and Mr. Justice Chandavarkar held 
that where a Hindu dies, leaving a widow and a sen, and that son himself dies leaving 
a natural born or adopted son or leaving no son but his own widow to continue the 
line by means of adoption, the power of the former widow is extinguished and- can 
never afterwards be revived. It is to be noted that in Ramkrishna Y. Shamrao the 
Hindu had died leaving an only son and a widow, and what the Court held was that 
on the death of the son it was the duty of the widow of the son to continue the line 
for spiritual purposes and the power of the mother had came to an end. In the case 
before us the facts are very different. We have here Bhau dying leaving two sons. 
On the death of Kushaba on November 13, 1933, there was no duty cast upon his 
. widow, the defendant, to continue the line of Bhau for spiritual purposes because Labu 
was still alive and the duty would be on him as the son of Bhau to continue the line. 
The question that really arises for determination is whether on Lahu’s death the duty 
to continue the line was on Kushaba’s widow or on his own mother Manjulabai. If 
Mr. Desai’s contention were to be accepted, it comes to this : that on Lahu’s death 
the duty to continue the line for spiritual pufposes was on his brother's widow d 
not on his own mother. Tit ia a propaition which it ia dffeult to actent in the 


1 (1902) | L. È 26 Bom. 526, sc. 4 Bom. L. R. 315, F.»B. 
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absence of any authority. On tha contrary there is a recent decision of our own Court 
in ‘Anant Govind v. Dnyoneshwar Balkrishna which has taken a contrary view. 
In Anant Govind V. Dnyqneskwar Balkrishna the property in dispute belonged to 
one Balkrishna, who died leaving him surviving his widow Yesubai, and two sons 
Vithal and Anant. Anant, the son, was married to Sunderabai, but had no 
issue. Anant died on Ottober 2, 1901, and Sunderabai died on October 18, 1901. 
Vithal died unmarried four or fjve years afterwards. The mother Yesubai adopted 
the plaintiff on December 7, 1932.. The adoption wag challenged on the ground that 

Balkrishna having a son Anant and Anant having died leaving a widow, the power of 
the mother Yesubai to adopt had come to an end and the power to adopt was vested 
jn Anant’s widow. That contention was negatived by Mr. Justice Divatia and Mr. 
Justice Sen after considering the decision in Ramkrishna v. Shamrao. Mr. Desai has 
pointed out one distinguishing feature,in the case decided in Anant Govind v. Dnyan- 
eskwar Balkrishna and that distinguishing feature is that when Vithal died his bro- 
ther’s widow Sunderabai was also dead, and $t is sought to be argued that the reason 
why the Court held that the mother þad the power to adopt was because there was 
no brothers widow in existence who could exercise the power of adoption. In my 
opinion that fact does not really in any way detract from the principle that has got 
tò be deduced from the decision in Anant Govind v. Dnyaneshwar Balkrishna ; 
and as pointed out by Mr. Justice Divatt at page 355, after Anant’sa death Vithal, 
became the sole surviving coparcener of the joint family and it was in his power to 
continue the line by adoption. Although Anant had a widow, Vithal being alive 
Anant’s widow had no obligation to adopt for perpetuating Balkrishna’s line. Simi- 
larly here on Kushaba’s death although he left a widow, there was no obligation on 
her to adopt for perpetuating Bhau’s line as Lahu was then alive. As pointed odt 
in Amarendra Mansingh v. Sanaian Singh? it is dnly the interposition of a grandson 
or a daughter-in-law that extinguishes the power of the mother to adopt. Now that 
test has got to be applied when Lehu died on November 15, 1933. Lahu neither left 
a son nor a widow and there being no interposition, as far as- julabai was con- 
cerned, of a aon or a widow of Lahu, Magjulabai’s power to ad was not ertin-' 
guished nor did it come to an end. To my mind the fact that ‘at the time of Lahu’s 
death another daughter-in-law was in existence is irrelevant. Again at p. 256 their 
Lordships of the Privy Council observed : 

“ But if the son die himself son-less and unmarried, the duty will still be upon the mother, 
and the power in her which was necessarily suspended during the son’s life-time will revive.” 
Theretra Ga Lanu dying pon ees od unmaied, Ee duty wae uo Ai moter ang 
not upon his brother’s widow. 

m a Coat a e wan A 
on the decision in Rapnérishna v. Shamrao. Unfortunately at the time the degision 
was given, Anant Govind v. Dnyaneskwar Balkrishna had not been decided and, there- 
fore, the leamed District Judge had not the benefit of considering that case. It ie 
idle to speculate whether the decision of the learned District Judge would have been 
the same if he had this decifion before him, But to my mind it is impossible to come 
to any other conclusion than the one at which the trial Court came, nansely, that the 
adoption was good, bearing in mind the principle on which Anant Govind v. Dnyan- 
eskwar Balkriskna was decided. 

The appeal will, therefore, be allowed with eoats throughout. The decree of the 
lower appellate Court will be set aside and the decree of the trial Court restored. 
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ORIGINAL CIVIL, 


Before Mr. Justice Bhagwati. ° 
In re PEREGRINO RODRIGUES.* 


a 
Presidency-towns Insolvency Act (III ofe 1909), Secs. 62, 63-—Ynsolvent statutory, tenant— 
Adjudication order—Whetker statutory tenancy “property”—Whether suck tenancy 
vests in Official Assignes—Official Assignee whether &ntitled to disclaim. 


The statutory tenancy to which an insolvent becomes “entitled under the Bombay Rent 
Restriction Act, 1939, is not his “property” within the meaning of s. 62 of the Presi- 
dency-towns Insolvency Act, 1909, and does not vest in the Official Assignee by the ad- 
judication order. The Official Assignee is not, therefore, entitled to disclaim any interest 
therein. s 

i In re Abwbaker!, not followed. 

Sutton v. Dorf’, followed. 

Principles which make it obligatory to follaw the decisions of Courts of co-ordinate 
jurisdiction discussed. 
Salmopd oa Jurisprudence, Sth edn, pp. 233, 234; Halsbury’s Laws of England, Vol. 
XIX, p. 256; Tyabji Dayabhai & Co. y. Jetha Devji & Co.*; Parkin v. Thorold ; and 
Osborne V. Rowleti®, referred to. . 


INSOLVENCY. 
Ais ast E PE A E E E AN E et E E 
e occupying a portion of a house at Sassoon Dock, Bombay, as a sub-tenant of one J. 
Rodrigues. He was in arrears of rent and did not give vacant possession of his 
tenement to J. Rodrigues. 
J; Rodrigues filed a auitiapainet hima in the Small Causes Courts Bombay, for eject: 
ment claiming arrears of rent. He then applied to the Official Assignee to disclaim the ~ 
abe SIE Or Ap ere DNS Eri lee ete DE Cleat ye Spree 


Atha insslveats attorneys appeared belgwe the Official’ Ana end contended tit 
the sub-tenancy to which the insolvent was entitled under the Bombay Rent Restriction 
Act, 1989, was not “property” within the meaning of a 62 of the Presidency-towna 
Insolvency Act, 1909, but a mere personal right which could not vest in the Official 
Assignee, and therefore the question of disclaiming the tenancy did not arise. 

The Official Assignee, however, sent a notice of hia intention to disclaim the sub- 
tenancy to J. Rodrigues and to the insolvent. , 

The insolyent’s attorneys wrote to the Official Assignee that he could not disclaim 
the tenancy and requested him to place the matter before the Court. 

The Official Assignee, thereupon filed the present petition for leave under s. 63 of, 
the Presidency-towns Insolvency Act to disclaim the sub-tenancy. 


Y. B. Rege, for the insolvent. 
S. R. Dimora Official. Asaignee, in person. 


BHAGWATI J. This is a petition filed by the Official Assignee for leave under a. 63 
of the Presidency-towns Insolvency Act, 1909, to disclaim the sub-tenancy of the portion 
of the premises at Saseoon Dock, Bombay, occupied by the insolvent. Thè insolvent was 
adjudicated on his own petition on January 20, 1944. At the time of his adjudication 
he was occupying a portion of the house No. 112 at Saæoon Dock, Bombay, as a sub- 
tenant of one J.. Rodrigues paying a mogthly rent of Ra. 55. The insolvent was in 


oes Pagal 5, 1944, Insolvencpe 3 ae a Bog. 855 ° 
No, 17 of 29 Bok. L R 1196. 
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arrears of rent and did not give vacant possession of the said premises to J. Rodrigues, 
with the result that J. Rogirigues filed a suit in the Small Causes Court, being suit 
No. 4706 of 1944, for ejestment and claiming the arrears of rent from the insolvent. 
While the said suit was pefding, J. Rodrigues requested the Official Assignee to dis- 
claim the sub-tenancy of the said premises to enable him to file the notice of disclaimer 
ih the proceedings of the said sit. Before, hgwever, the Official Assignee proceeded 
to disclainr the sub-tenancy of the said premises, Mr. Dinkarrau of Messrs. Dinkarran 
& Parekh, attorneys for the insofvent, attended upon the Official Assignee and raised 
various contentions challenging the® right of the Official Assignee to disclaim the sub- 
tenancy of the premises occupied by the insolvent. It was contended that the sub- 
tenancy in question was not “ property ” but a mere personal right and as such could 
not vest in the Official Assignee, and therefore the question of disclaiming the sub- 
tenancy did not arise at all. The Official Assignee, however, felt bound by the de- 
cision of Sir Norman Macleod in In*re Abubaker! which has not been overruled or 
dissented from, and stated that he had no otker alternative but to follow the principle 
laid down in that case and treat the sub-tenancy as having vested in him. He ac- 
cordingly sent on September 13, 1944? a notice of hia intention to disclaim the sub-' 
tenancy to J. Rodrigues and to the insolvent. “In reply to the said notice Messrs. Din- 
karrau & Parekh, attorneys for the insolvent, wrote to the Official Assignee by their 
letter dated September 22, 1944, that he gould not disclaim the sub-tenancy and re- 
quested him to bring the matter before the Insolvency Court to enable them to appear 
on behalf of the insolvent and make their submissions in the matten The Official 
Assignee thereafter filed the present petition. 

It was argued by Mr. kece wio nfpeired tor the oket t the ae denen 
cy to which the insolvent became entitled by virtue of tht Bombay Rent Restriction 
Act, 1939, was not “ property ” within the meaning of s. 62 of the Presidency-towns 
Insolvency Act, and did not vest in the Official Assignee by the adjudication order, and 
it was therefore not necessary for the Official Assignee to disclaim any interest therein. 
The Official Assignee, on the other hand, relied upon the said decision of Sir Norman 
Macleod in In re Abubaker, where the learned Judge had held ‘that the statutory 
tenancy to which the insolvent became dhtitléd, under the Bombay Rent (War Restrict 
tions) Act No. II of 1918, was his property within the meaning of s. 62 of the 
Presidency-towns Insolvency Act,—had vested by the adjudication order in the Official 
Assignee and had come to an end by the disclaimer of the Official Assignee, and there- 
fore the landlord was competent to obtain an order for possession of the premises 
by a motion before the Insolvency Court under 8 66 of the Presidency-towns Insol- 
vency Act. The Official Assignee centended that in agcordance with the said decision 
of Sir Norman Macleod, the statutory tenancy to which the insolvent became entitled 
under the Bombay Rent Restriction Act, 1939, in,the present case was the property 
of the insolvent within the meaning of*s. 62 of the Presidency-towns Insolvency Act 
which vested in him by the adjudication order and that therefore he was entitled to 
disclaim the said property. 

It was urged by the Official Assignee that the said decision of Sir Norman Macleod 
being a decision of a Court of co-ordinate jurisdiction, Ievas bound to follpw the same. 
Mr. Rege, however, pointed out that the said decision of Sir Norman Macleod was 
based on the decision in Parkinson v. Noel* where Greer J. had held that a statutory 
tenancy under the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
was “property” of the tenant within the meaning of s. 167 of the Bankruptcy Act, 
1914, and (on the tenant being adjudicated bankrupt) passed under s. 58 to the trustee 
in bankruptcy, that on disclaimer thereof by the trustee that interest in the premises 
ceased to and was no longer avilable ‘for the benefit of the tenant and conse- 
quently that the landiofis were entitled to jldgment. (Inf that case Greer J. hełd that 
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as. 5 and 15 of the Increase of Rent, etc. (Restrictions) Act, 1920, involved an obli- 
gation on the part of the landlord to permit his ex-tenant’s possession to continue and 
by implication conferred on the ex-tenant a right to retain possession on the terms 
of the expired tenancy. He thought that the ex-tenant fad an interest or profit in 
the property and the landlord was subject to an obligation in favour of the tenant, 
that the said interest, profit or right fo the obligatibn imposed on the landlord was 
“ property ” within the meaning of the Bankruptcy Act which passed on’ the bank- 
ruptcy of the tenant to the trustee’ and ceased to efist on his disclaimer and was no 
longer available for the benefit of the tenant. Hê alsg thought that the said rights 
of the ex-tenant were valuable or profitable in so far as the tenant could gub-let part 
of the premises, and he could bargain with his landlord -for some consideration for 
giving up possession. He accordingly held that the statutory tenant had an interest. 
or profit in land which passed to his trustee in banktuptcy and that, if the trustee 
disclaimed, the right or interest was lost and fhe landlord could assert his right to 
possession and was freed from the restrictions of the Increase of Rent, &. (Restric- 
tions) Act, 1920. Mr. Rege pointed out that the said decision of Greer J. in Par- 
"kinson v. Noel was, however, overruled in Sutton v. Dorf2 The judgment of the Court 
in-that casg wds read by Acton J. who stated that since the decision in Parkinson v. 
Noel had been delivered in 1922 the tendency of all the later decisions was in the op-, 
posite direction. Acton J. referred to several cases which had been decided since 1922, 
the last of such cases being the case of John Lovibond & Sons, Ld. v. Vincent. In all 
of the said cases it had been decided that the right of a statutory tenant was no “ es 
tate” or “ property ” at all but was a purely personal right to retain possession of the 
premibes and could neither be assigned nor transmitted by will, and unless the statute 
expressly authorised*him to pass it on to another person, must cease the moment he 
parted with the possession or died» Acton J., therefore, held that it was impossible 
to reconcile with the principles clearly enunciated in the said decisions of the Court 
of Appeal subsequent to Parkinson v. Noel, the proposition that a statutory tenancy 
under the Rent Restrictions Acts was “property” of a tenant within the meaning of 
8. 167 of the Bankruptcy Act, 1914, and as such passed to the trustee in bankruptcy 
df the statutory tenant. He further etafed that the said conclusion was inevitable, 
even after a careful consideration of the observations upon Parkinson v. Noel made 
obiter by Greer L. J. in John Lovibond & Sons Ld. v. Vincent. This decision of the 
Appeal Court in Sutton v. Dorf overruling the decision of Greer J. in Porkinson v. 
Noel has been now accepted as laying down the correct position in law. It is accord- 
ingly stated in Williams on Bankruptcy, 15th edn., at p. 376, that : 

“A statutory tenancy under the Rent Restriction Acta is not ‘property’ of the statutory 
tenant within the meaning of s. 167, and therefore does not pasa to his trustee and cannot 
be disclaimed.” 7 
A similar statement is to be found in Halsbury’s Laws of England, Hailsham edi- 
tion, Vol. XX, at p. 334, paragraph 401 : 

“A statutory tenant has no estate or property as tenant, but merely a personal right to 
retain posession of the property. ... He cannot assign his interest or transmit it by will 
On his bankruptcy, his interest will not pasa to hia trustee, nor can he, by declaring that he 
holds as trustee for another, confer on that person +any right to poeseasion. He may not 
sublet the whole of the premises, though he may sublet parte if he is not restricted from ao: 
doing under the original contract of tenancy.” 

The result of the above is that Parkinson v. Noel, which was followed by Sir Nor- 
man Macleod in the case of In te Abuboker, has been overruled and is no longer good 
law ; and the position in law is quite theycontrary to what had been decided in Par- 
kinson v. Noel. a . 

Tf this is the true position In Jaw, am I bound to follow the fecision of Sir Norman 


1 [1982] 2 K. B. 3%, ° 2 [1929] 1 K. B. 687, 696. 
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Macleod in In re Abuboker as a decision of a Court of co-ordinate jurisdiction, or am 
I entitled, by reason of the said decision in Parkinson v. Noel having been overruled 
by the decision in Sutton y. Dorf, to decide the point raised before me in accordance 
with the principle laid down in the said decision in Sutton v. Dorf, even though it 
would mean my dissenting from the decision of Sir Norman Macleod in In re Abu- 
bake? ard coming to a contrary» conclusion? The authority of judicial decisions as 
precedes Poss ere Wiis ceana ncaa ec tu Salmo a ooh ulvon at 
pp. 233-234 : 

A cate E ATE E A ERE TEE E VAE T 
tional. In the former case the Mecision is absolutely binding and must be followed without 
question, however unreasonable or erroneous it may be considered to be. It has a legal claim 
to implicit and unquestioning obedience. Where, on the other hand, a precedemt possesses 
merely conditional authority, the, Courts possess a certain limited power of disregarding it. 
In all ordinary cases it ia binding, but there is one epecial case in which ita authority may 
be lawfully denied. It may be overruled or dissented from, when it is not merely wrong, ° 
but so clearly and seriously wrong that its revers] is demanded in the interests of the sound 
administration of justice. Otherwise it must be followed, even though the Court which fol- 
lows it is persuaded that it is erroneous*or unreasonable. 

“ Absolute authority exists in the followimg cnsfs :— 

(1) Every Court is absolutely bound by the decisions of all Courts superfor to itzelf. 
A Court of first instance cannot question a decision of the Court of Appeal, nor can the Court 
of Appeal refuse to follow the judgments of the House of Lorda. . 

(2) The House of Lords is abeolutely bound by ita own decision. “A decision of this 
House once given upon a point of law is conclusive upon this House afterwards, and it is 
impossible to raise that question again as if it was res integra pnd could be re-argued, and š 
so the House be asked to reverse its own decision.” . 

(3) The Court of Appeal is, it would seem, absolutely bound by ita own decisions and by 
those of older Courts of co-ordinate authority, for exanpla, the Court of Exchequer Chamber. 

dzi all ee seas Sai Rese area Te Sed peera Mat he author OF Preece sa ierely 
conditional.” 

As regards the decisions of Courts of co-ordingte jurisdiction the position ig thus 
stated in Halsbury’s Laws of England, Hailsham edition, Vol. XIX, p. 256: 

“There is no statute or common law rifle by* which one Court ia bound to abide by the 
decision of another Court of, co-ordinate jurisdiction ; a Court of law does so pn the, ground 
of judicial comity. It is on the ground of judicial comity that an appellate Court consisting 
of more than one judge bows to its own decisions; for the same reason, although the ratio 
decidendi of a decision by a judge of fist instance is not absolutely binding upon another 
judgeé of first instance of co-ordinate jurisdiction, it 1s the practice in the Courta of the King’s z 
Bench Division for a judge to follow the decision of another judge of that division on a ques- 
tion of law without saying what his oWn view would have been in the matter, leaving it to 
the Court of Appeal to say whether or not that decision was wrong.” 

There are also similar observations of pur AppealeCourt in Tyabji Dayabhai & Co. 
y. Jetha Devji & Co.1 where Sir Anrberson Marten observed (p. 863): 

“The proper course, I think, for the learned Chamber Judge would have been to have 
followed that decision without expressing, if he liked; any opinion of his own, and leaving 
it to the parties to appeal if they thought that that decision was wrong. That is the un- 
doubted practice which prevails in the English Courts, and ¢he observations of, Sir Lawrence 
Jenkina in Hafizaboo v. Makomed Cassum? approving of a similar course taken by Mr. Justice 
Batty in the Court below, show incidentally that they should be adopted here, and for this 
very good reason. The English system of law and procedure is different from that obtaining 
in continental countries. One essential element of it is that the Courts abould deem them- 
selves bound by decisions of Courts of co-ordinate jurisdiction, and that it should not be left 
in cages precisely on all fours for Judge A to decide points of law in one way and Judge B 

in another. Think for a moment of the gmbafyasament that would be caused to the legal 
oi an cad cathe ie ting public if there gras no such thing as a settled point of law, 

1 (1927) I. L R. bl Bom 85, 2 (19060 . L. R. 31 Bom. 105° 

s.c. 29 Bom. L., R. 1196. 5.Ce8 Bom. L. R. 734. 
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oe ee 
after judgment had been given.” 

The authority, however, of the decisions of Courts of co-ordinate jurisdiction is a con- 
ditional authority as enunciated in the passage from Salmond on Jurisprudence quoted 
above. Even though the necessity of preserving a uniformity of decisions in the dif- 
ferent Courts was emphasised by Lord Romilly M. R. in Barkin v. Thofol, he ob- 
served (p. 68) :— 

A E E E E EN E A A EAE DE eS 
be obtained, that whenever I found a decision pronoufnced by one of the Vice-Chancellors, 
I should consider myself to be bound by that decision, where it related either to a new matter 
or was not opposed by contradictory decisions, or on some one of those principles of equity 
on which all decisions are founded ; and that I should do so, even though, if it had originally 
come before me uninfluenced by any such decision, I might have come to a different con- 
clusion. ... But I have not thought myself at libesty to decline giving to the plaintiffs the 
decree, which, after the most careful consideration of the principles of equity and the settled 
decisions I think they are entitled to, although it ia not in accordance with the conclusion 
expressed by a most learned and able Judge, but which I am not able consistently, as I think, 
with these principles, or with those decisions by which I am bound, to follow.” 

It is to be observed that Lord Romilly differed from the earlier decision of Lord 
Cranworth in that case with considerable hesitation, considering himself bound to do 


+90, because in his opinion the decision of Isord Cranworth, even though it was on the 


very same materials that were before him, was contrary to the principles of equity 
and the settled decisions on the point. 

cine observations were made by Jeasel M. R. in the case of Osborne v. Rowlett? 

785) :— 

ELEMENT aE ee EP ee ee T 
as an authority upon a subsequenteJutige is the prmciple upon which the case was decided : 
but it is not sufficient that the case should have been decided on a principle if that principle 
is not itself a right principle, or one not applicable tó the case; and it is for a subsequent 
Judge to say whether or not it is a right principle, and, if not, he may himself lay down the 
true principle. In that case the prior decision ceases to be a binding authority or guide for 
BY EDE RITE a NOR Wen Ay oa Ee Eee Dea ey e ai 
rersea the decision.” 
PE SE ET ease tae a wey R PA 
quent Judge to disent from the prior decision and in effect reverse the same if be 
considered that the principle on which the prior decision was based was not the right 
principle and the true principle was quite the contrary. It would, therefore, follow 
that if the principle on which Sir Norman Macleod based his decision in In re Abu- 
baker was not the right princip, —as has been proved by the fact that the said decision 
in Parkinson v. Noel has been overruled by the Appeal Court in the case of Sution 
v. D8rf, it would be open to me, even though 1 am a Court of co-ordinate jurisdiction 
with Sir Norman Macleod, to dissent from the said decision of Sir Norman Macleod 
in In re Abubaker and in effect reverse the same by deciding this case on the true 
principle of law as laid down in the case of Sutton v. Dorf, which I have already ob- 
served has been accepted as Igying down the true position in law. 

Under the cincumatances I feel myself free to follow the decision in Sutton v. Dorf 
and dissent from the judgment of Sir Norman Macleod in In re Abubaker. I, there- 
fore, hold that the statutory tenancy to which the insolvent became entitled under the 
Bombay Rent Restriction Act, 1939, was not his property within the meaning of s. 62 
of the Presidency-towns Insolvency Act and did not vest by the adjudication order in- 
the Official Assignee and that the Official Assignee is not entitled to disclaim the saine. 

I, accordingly, reject the petition of tfe Offisial Assignee. 

Attorneys for insolvent : Binkorsou & Parekh. e 


1 (1852) 16 Beav. 59, ° 2 (1880) 13 Ch. D. 774. 
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Presidency-towns Insolvency Act (III of 1909), Second Schedule, rr. 18, 20—Application for 
sale of tsclvent's property by equitable mortgagee—Subsequent incumbrancers—Right of 
” sudh incumbrancers te redeem property—Transfer of Property Act (IV of 1882), Sec. 91 
—Prectice—Procedure. 

The procedure contemplated under r. 18 of the Second Schedule of the Presidency- 
towns Insolvency Act, 1909, is tọ be adopted “where there are no subsequent incumbrancers 
or persons having the right to redeem under s. 91 of the Transfer of Property Act, 1882. 
Otherwise it would be tantamount to depriving the subsequent incumbrancers or persons 
having the right to redeem of their right, even though it was not extinguished either by 
act of the parties or a decree of the Court. 

Even if the Court has‘power to act, under r. 18 in cases where there are subsequent im 
cumbrancers or persons having thé right to redeem under a 91 of the Transfer of Pro» 
perty Act, the Court should only act if satisfied that there ought to be a gale, and it would 
only be in exceptional circumstances that the Court would order a sale at the instance of 


a mortgagee, legal or equitable. s 


INSOLVENCY proceedings. 

One Vallabhdas died on September 16, 1928, leaving him surviving his son Vanraj, 
the insolvent, his widow Velabai and hisedaughter Kusum. He left a will dated July 
31, 1918, under which he had directed that a sum of Ra. 125 per month should be paid 
to Velabai, Rs. 250 per month to Vanraj, and a eum of Rs. SO per month to Kusum, 
during the lifetime of each of them. In order to provide for the payment of those sums 
he had directed the executors and trustees of his will to purchase an immoveable pro- . 
perty worth a lac of rupees in Bombay and to charge the rents and profite thereof with 
the payment of the said sums. Vanfaj was giveñ the right to sell the property on at- 
taining majority after making provision for the sums to be paid to Velabai and Kusum., 

The executors and trustees purchased an immoveable property on September 7, 1922, 
and assigned it to Vanraj on December 7, 1926, sabject to the charges created in favour 
of Velabai and Kusum. 

In October, 1938, Vanraj borrowed a sum of money from the Bank of India, Ltd., the 
applicants, on the equitable mortgage of the immoveable property. The Bank before 
lending the money had insisted that the charges in favour of Velabai and Kusum should 
be postponed to their equitable mortgage. On October 28. 1938, an agreement was 
executed between Velabai, Kusum, Vanraj, and the Bank of India whereby Velabai and 
Kusum agreed to postpone their charges to the rights created in favour of the Bank 
under the equitable mortgage. Thé following are the material clauses of the agreement : 

2, It is hereby declared and agreed that the premises to be assigned and transferred to 
the Bank in such mortgage by way of security for repayment of the monies to be advanced 
by the Bank as aforesaid with all interest and other suma secured by the said security and 
being the premises described in the schedule hereunder written shall in the hands of the Bank 
and any assignee or transferee from the Bank whether by sale sub-mortgage transfer or ope 
Tation of law or any person glaiming through or under the Bank be entirely freed cleared and 
discharged of and from all those the rights powers benefita gnd privileges and securities of the 
said Bai Velabai and Bai Kusum in regard to the said respective monthly sunfs of rupees one 
hundred and twenty-five and rupees fifty. 

3. The said Bai Velabai and Bai Kusum do and each of them doth hereby agree and 
declare that the Bank shall be at liberty to exerciag any remedy open to the Bank at law or 
under the mortgage including foreclosure and upon any sale of the premises by the Bank its 
successors and assigns with or without the intervention’ of the Court to appropriate and 
satisfy all indebtedness due under the said rigage for principal interest or other sums 
poured thereby and that it shall be lawful for, e Bank its auccoteare and asigna to pay the 


* Decided, October 3, 1944, Insolveney "No. 38 of 1944, 
R, 116. 
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surplus if any in their handa out of the net sale proceeds to Vanraj without any reference 
to them the said Bai Velabai and Bai Kusum. 

4, The said Bai Velabai and Bei Kusum do and each of thêm doth hereby agree and 
undertake whenever called upon by the Bank or any assignee os transferee from the Bank 
to execute all necessary documents for the due and effective vesting in any purchaser on a 
sale by the Bank ita successors or asaigna or through the Court the said property freed gnd 
cleared and absolutely discharged of and grom all the righta cima powers. and securities 
of the said Bai Velabai and Bai Kusum. 

5. The said Vanraj doth hereby tovenante with the said‘Bai Velabai and Bai Kusum that 
he will hold any surplus received by him upon a sle by*the mortgagee in trust for the said 
Velabai and Bai Kusum in the proportion of two and half for the said Bai Velabai and one 
to Bai Kusum and will pay such proportionate amounts forthwith to them respectively. 

Vanraj further borrowed the sum of Ra 30,000 from one Jamnadas Jethabh:i on 
the second mortgage of the said property on October 7, 1943. 

* On the petition of a creditor Vanraj was adjudged insolvent on March 22, 1944. The 
second mortgagee, thereupon, entered into possession of the property. 

The Bank of India applied for an order under tr. 18 of the Second Schedule to the 
Presidency-towns Insolvency Act, 1909, to authotize the Official Asaignes to sell the 
eea ay ene eer a i 
T. 20 of the 


-Y. B. Rege, for the applicants. ° 

K. M. Munshi, for Velabai and Kusum. 

B. J. Kapadia, for 2nd mortgagees. 

K. S. Rele, for petitioning creditors. 

Buacawat J. One VallaBhdas Vandrawandas died on September 15, 1918, leaving: 
him surviving his son, the insolvent, his widow Bai Velabai, and his daughter Bai 
Kusum. Before his death he made and published his last will and testament dated 
July 31, 1918, under which he directed that a'sum of Rs. 125 per month should be 
paid to his widow, Bai Velabai, during her lifetime, and a sum of Re. 50 per month 
should be paid to his daughter, Bai Kusum, during her lifetime. He also directed 


„that the executors and trustees of his will sfioul® in order to provide for the payment 


of the said sums of Rs '125 and Ra. 50 per month, purchase an immoveable property, 
the rents and profits whereof should be charged with the payment of the said sums to 
his widow and daughter. The immoveable property, which is the subject-matter of 


. this application, was accordingly purchased by hie executors and trustees, and on De- 


cember 7, 1926, the said immoveable property was assigned by the executors and. 
trustees of his will to the insolvent, subject to the charges created under the provisions 
of the said will in favour of Bai Velabai and Bai Kusum. The insolvent appears to 
have come into financial difficulties thereafter, and in about October, 1938, borrowed’ 
a sum bf money on the equitable mortgage of tHe said immoveable property from the 
applicants, the Bank of India, Ltd. In so far, however, as the said immoveable pro- 
perty was charged with the payment of the said sums of Rs. 145 and Rs. 50 per 
month in favour of Bai Velabai and Bai Kusum, the applicanjs insisted that the charges 
in favour of Bai Velabai and Baj Kusum should be postponed to their equitable mort- 
gage, and accordingly on October 28, 1938, at the time when the ‘said equitable morb- 
gage was created, an agreement was executed between Bai Velabai of the first part, Bai 
Kusum of the second part, the insolvent of the third part and the applicants of the fourth 
part, whereby iter alia Bai Velabai arf Bai Kusum agreed to postpone their charges 
to the rights created in favour of,the applicants under the said equitable mortgage. 

Particular reliance has been placed by My. Rege for the applicants on clauses 2, 3, 
4 and 5 of this agreement, and he contends That the right to redeem which Bai Velabat 
and Bai*Kusum had under the provisions 8f a. 91 of the Trar®fer of Property Act? 
1882, rae cet Cee eer egnd AE OORE (he Teens ob ie Said agement tel 


1944] VANRAJ VALLABHDAS, In re—Bhagwati J. 923. 


is no right of redemption left in Bai Velabai and Bai Kusum so that they can resist 
the application which is pade by the applicants under r. 18 of the Second Schedule 
to the Presidency-towns Ipaolvency Act, 1909, to bring the said immoveable property for 
sale. It is contended, on thf gther hand, by Mr. Munshi appearing for Bai Velabai and 
Bai Kusum that the right to redeem which Bai Velabai and Bai Kusum had got in 
law ‘under s. 9] of the Transfer 6f Property Act was not extinguished by any act of the 
parties, ‘and therefore, in considering the application of the applicants, whether an 
order should be made under r.%8 for the saje of the property as asked for, regard 
should be had to the right tp redeem which Bai Velabai and Bai Kusum have got 
vested in them, and no order should be passed as asked for by the applicants, because 
the granting of such an order would be tantamount to depriving them of the said | 
tight to redeem which has not been extinguished by any act of the parties as contended ` 
by Mr. Rege. It is further cdntended by Mr. Munshi that r. 18 does not apply to a 


case like the present where the rigfts of the subsequent incumbrancers or persons ° 


having a right to redeem under s. 91 of the Transfer of Property Act are sought to be 
affected, but would oaly apply where, the contest was merely between the mortgagee 
and the estate of the insolvent represented by the Official Assignee. 

Dealing with the first point as to whether the right to redeem has beeg extinguish- 
ed by act of the parties as contended by Mr. Rege, one finds on going through the terms 
of clauses 2, 3, 4 and 5 of the agreement dated October 20, 1938, that the effect 
of those clauses is to postpone the charges created in favour of Bai Velabai and Bai 
Kusum to the rights of the applicants as equitable mortgagees. Whatever rights the 
equitable mortgagees had either at Jaw or under the terms of the document of equit- 
able mortgage were to have priority over the rights which Bai Velabai and Bai Kusum - 
had as charge-holdera under the terms of the said will as also under the terms of the 
indenture of assignment dated December 7, 1926.° Bai Velabai and Bai Kusum also 
agreed on a sale by the applicants, their successors or assigns, or through the Court, 
to execute all necessary documents so that the property sold by the applicants in exer- 
cise of their rights either through the Court or wnder the terms of the document of 
equitable mortgage may effectively vest in fhe purchaser. They further agreed that 
whatever surplus monies that might remain in the hands of the applicants by exercise 
of the power of sale by them should be handed over to the inaolvent in accordance 
with the terms of cl. 5 thereof. The effect of those clauses, however, was not to 
extinguish the right which Bai Velabai and Bai Kusum had, as charge-holders under 
the terms of the said will as also under the terms of the indenture of assignment dated 
December 7, 1926, to redeem the equitable mortgage which had been created on Octo- 
ber 20, 1938, in favour of the applicants. If that is the position on the construction 


of the agreement dated October 20, 1928, can it be said that Bai Vetabai and Bai. 


Kusum have no right to redeem the said equitable, mortgage at any time prior tp the 
sale by the applicants of the immoveable property in question? Under s. 60 of the 
Transfer of Property Act the only way in which the right to redeem can be extin- 
guished is, as provided there, by act of the parties or by a decree of the Court. Thete is 
no decree of the Court here nor, as I have stated above, is there any act of the parties 
by which that right to redeem has been extinguished. %, therefore, remains to consi- 
der whether under r. 18 it is open to the applicants to ask for an order that the said 
immoveable property should be sold by the Official Assignee as prayed for in the 
notice of motion so as to preclude Bai Velabai and Bai Kusum from exercising their 
right to redeem which they have got in law and which has not been extinguished as I 
have already stated above. | ° 

Mr. Munshi has drawn my attention to Ẹ. 18 and 20 of the Second Schedule to 
thg Presidepcy-towns Insolvency Act ànd hgs urged that the only proceedings which 
are contemplated under. 18 are where a single mortgagee, whether legal or equfitable, 


comes before the Court and asks for a sale to be effectedeunder the orders of the Court, 
a e 


e 
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so that he might realise his security in a more expeditious and cheaper mode than 
by filing a suit which he would otherwise have to do, in the absence of any provision 
contained in the document creating the mortgage in his favoyr empowering him to sell 
the mortgaged property without the intervention of the Cdurt; for if he had euch a 
power of gale reserved to him in the document creating the mortgage, he need not 
come to Court and make any application of this nature. Is is only when the docu- 
ment creating the mortgage in his favour contains no such power of sale that he needs 
come before the Court and either file a guit in order fhat he may realise his mortgage 
security, or seek the aid of the Court under the frovigions of r. 18. If the Court 
makes an order under r. 18 and the immoveable property is sold under the orders of 
the Court, r. 20 lays down how the sale proceeds have to be applied, and the only case 
` contemplated there is that of the payment of the net sale proceeds to the mortgagee 
and the payment over of the surplus sale proceeds to the Official Assignee. A simi- 
*lar statement of the legal position is also to be fSund in Baldwin’s Law of Bankrupt- 
cy, 11th edn, p. 627, where it is stated :-« 

“Tf his claim to be considered a mortgagee of any part of the bankrupt’s real or lease- 
hold estate be disputed, he should apply to the Cout by motion, ... for an inquiry as to his | 
rights; and if it-be found that the creditor is such mortgagee, the Court may direct suck 
accounts and “inquiries to be taken as may be necessary for ascertaining the principal, interest 
and costs due upon such mortgage, or of the rents and profits, or dividends, interest, or other 
proceeds received by him, or on his behalf, and should the Court direct a sale, the moneys 
arising therefrom are first to be applied in payment of the trustee’a costs and expenses of and 
occasioned by the sale and application, and, in the next place, in payment and satisfaction, 

e 80 far as the same may extend, of what. may be found due to the mortgagee for principal, 
- interest and costs.- If there be a surplus, it belongs to the estate ; if there be a deficiency, the 
crtditor may prove therefor, but not so as to disturb any dividend already declared.” 

This shows that the proceedings contemplated: under r. 18 are to be adopted where 
there are no subsequent incumbrancers or persons having the right to redeem under 
e. 91 of the Transfer of Property Act ; because if the Court ordered a sale under r. 18 
under those circumstances, it would be tantamount to depriving the subsequent in- 
cumbrancers or persons having the right to redeem under s. 91 of the Transfer of Pro- 
perty Act of their right to redeem even fhough that right to redeem was not extin- 
guished either by act of the parties or by a decree of the Court. No such consequence 
could have been contemplated by r. 18. Even if the construction put by me on rr. 18 
and 20 above be not adopted and it be held that in cases where there are subsequent in- 

*  cumbrancers or persons having the right to redeem under s. 91 of the Transfer of Pro- 
perty Act, the Court has power to act under r. 18, the necessary safeguard has been 
provided by enacting that the Court should only aet if satisfied that there ought to be 
a sale, and it would only be in exceptional circumstances that the Court acting under 
r. 18 yould order a sale at the instance of a mortgagee, legal or equitable, where there 
are subsequent incumbrancers or persons having the right to redeem under s. 91 of 
the Transfer of Property Act. I have, therefore, come to the conclusion that in those 
cases where there are subsequent incumbrancers or persons having the right to redeem 
under s. 91 of the Transfer of Property Act, the procedure laid down under r. 18 is 
not the procadure which shoul@ be ordinarily adopted. 

In the present case, however, there are exceptional circumstances having regard to 
which I am inclined to exercise my discretion in the matter of the order which is asked 
for by the applicants. The second mortgagees Jamnadas Jethabhai, in whose favour 
a second mortgage was created by the insolvent on October 7, 1943, support the ap- 
plication made by the applicants for a sale of the immoveable property by the Official 
Assignee under r. 18. They are vitally igterested in the preservation of as much of 
the sale proceeds of the said property as they*chn for themselves so that they might 
be repaid a substantial amouñt pf their claim „out of the net sal® proceeds ir! the hands 

» of the Official Assignee. Mr.eRele who appears for the petitioning creditors is sub- 
a 


. 
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mitting to the orders of the Court, though whatever the petitioning creditors, who are 
unsecured creditors of thé insolvent, may urge would have very little influence with the 
Court in arriving at its decision. Having regard, therefore, to the interests of the 
second mortgageea, Jamnadås Jethabhai, in so far as the exercise by the applicants of 
their rights in the ordingry way, viz. by filing a suit for sale, would involve the pro- 
perty into considerable costa and might not leave a sufficient balance in the hands of 
the Official Assignee after paying off the claims of the applicants and making due pro- 
vision for satiafying the charges in favour of Bai Velabai and Bai Kusum and also 
having regard to the conclusfon which I have already arrived at that no order should 
be passed which would have the effect of depriving Bai Velabai and Bai Kusum of 
the right to redeem the equitable mortgage of the applicants, it would serve the ends 
of justice if I order that Bai-Velabai and Bai Kusum should be at liberty, if they 90 
desired, to file a suit for redemption of the equitable mortgage in favour of the appli- 
cants within eight weeks from today, in which event there would be no order on the 
notice of motion. In the event, however, of Bai Velabai and Bai Kusum not filing 
such a suit within the said period of eight weeks, there will be an order in terms of 
the notice of motion. The costs of the applicants, of Bai Velabai and Bai Kusum 
and of the second mortgagees, Jamnadas Jethabhai, of this application will be taxed 
and tacked on to their respective claims. The costs of the petitioning creditors will 
come out of the surplus, if any, of the sale proceeds of the said immoveable property 
after satisfying the claims of the applicants, of Bai Velabai and Bai Kusum and of 
the second 

Attorneys for applicants (Bank of India) : Craigie, Blunt & Caroe. 4 
Attorneys for 2nd mortgagees : Dabholkar & Jeshtaram. j 
Attorneys for insolvents : Mulla & Mulla. 

Attorneys for petitioning creditors : Khanderao, Laud & Co. 


APPELLATE CIVIL. 
R Before Mr. Justice N. J. Wadia and Mr. Justice Rajadhydkska. . 
MAHOMEDHUSSEIN DAUDBHAI v. COLLECTOR OF BROACH AND 
PANCHMAHALS.* 


Mussalman Wakf Act (XLII of 1923), Sec. 6C(1) (i) —Mussalman Waki (Bombay Amend+ 
ment) Act (XVIII of 1935)—Dispute as to the existence of wak{—Jurisdiction of Cowrt 


to make enquiry. 
An inmiry wider & OCC) of the Muasalman’ Waki Act, 1923, [inserted by the 


Musealman Wakf (Bombay Amendment) Act, 1935] is confined to casea where the 
existencé of the wakf is admitted. Where the extstence of the wakf is disputed, % is not 
open to the District Court to make an enquiry into ita existence. ; 
Case-law prior to amendment considered. 


. THe facts appear fully from the judgment. 

G. N. Thakor, with B. G. Thakor, and Tayeb S- N® Diwanji, for the, applicant. 

S. G- Patvardhan, Assistant Government Pleader, for the opponent. 

RAJADHYAKSHA J. These applications in revision arise out of an order passed by 
the District Judge of Broach and Panch Mahals in Miscellaneous Applications.Nos. 11 
and 13 to 20 of 1940 and raise an important question as regards the juriadittion of the 
District Court and the scope of the inquiry to be made under a 6C of the Mussalman 
Wakf Act (XLII of 1923) as amanded fy Bombay Act XVIII of 1935. In 1933 
* * Decided, April 14,944, Civil Revision” ed K. Phadkar, District fudge of 

in Miscellaneous. 


cation No. 105 of 1943 (with C. R. A. Broa Panchmahals, 
os. 114 to 120 of 13), from an order paw- Application No. [1 of 1940. 
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the Collector of Broach and Panch Mahals publishdd a Notification, No. M. S. C. 
44, dated August 24, 1933, giving a list of wakfs of the DaWoodi Bohras in the Panch 
Mahals District. In respect of properties Noa. 17 to 23 inethat list situate at Dohad, 
His Holiness the Mullajisaheb of the Dawoodi Bohras fas shown as the mutawalli. 
Accordingly, notices were issued to him under s. 5 of dhe Act to submit statements of 
accounts. The statements of accounts Were not, in fact, filed, and when similar notices 
were issued in 1938, the person who held a power-of-attorney for the Mullajisaheb put 
-in a statement on August 9, 1989, conterftling that the properties were not wakfs within 
the meaning of the Act, and that he waa not the mutawalli thereof. It was urged that, 
according to the custom and the religious tenets of the Shia Dawoodi Bohras, the 
properties belonged to the Mullajisaheb. In that statement the names of persons who 
actually looked after the different estates were given. Thereupon, notices were issued 
eto those persons to render accounts. All these persons appeared and put in separate 
statements to the effect that although each one of them was in the management of a 
particular property, the property was not a wakf property within the meaning of the 
Act, that he was not the mutawalli, and that aecording to the religious tenets of the 
Shia Dawoodi Bohras, the property was owned by and belonged to an institution 
known as Dawati-Hadiah of which the absolute head was Dai-ul-mutalak, ie. the 
Mullajisaheb himself. When these statements were put in, the Assistant Judge passed 
an order that an inquiry should be held under a 6C of the Act which was inserted in 
the original Act of 1923 by Bombay Act XVIII of 1935. He raised an issue as 
to whether the property was a wakf property, and whether the opponents were bound 
to render accounts. Each case was separately numbered as a separate miscellaneous 
” application. A notice was erdered to be issued to the Collector of Broach who ap- 
peared through the Government Plegder and contended that the properties were wakf 
properties and that the opponentS who were mutawallis thereof were liable to render 
accounts. When the matter came up for hearing before the learned District Judge, a 
further contention was taken that the Court had no jurisdiction to hold an inquiry 
whether the institutions concerned were wakfs or not. The learned Judge held that 
the Court had jurisdiction to hold an inguiry, that on merits, the property in each 
application was a wakf property, that the opponents who were admittedly managing 
the properties were the mutawallis thereof and were, as such, bound to render accounts. 
Against that order these applications have been filed in revision, and the only point 
argued before us is as regards’the jurisdiction of the Court to hold an inquiry and the 
ecope of that inquiry. f 

It has been contended by Mr. Thakor on behalf ,of the applicants that where as in 
these cases the existence of the wakfa is denjed, it is not competent to the District Court 
to hold an inquiry into that matter, and that under s. 6C of the Act, the only inquiry 
that the Court can hold is whether ‘a wakf is a wakf to which the Act applies. His 
argument was thafYf"the existence of the wakf is disputed, no inquiry can be held by a 
Court ; but if the existence of the wakf is admitted, and the application of the Act to 
uch a wakf is denied, then the Court can proceed to hold an inquiry as to whether 
such an admitted wakf is a waķf to which the Act applies. 

The questidn involves the construction of g. 6C which was inserted by the Bombay 
Amendment Act XVIII of 1985 and which runs as follows :-— 

“6C.(1) The Court may, either on ita own motion or upon the application of any person 
claiming to bave an interest in a wakf, “hold an enquiry in the prescribed manner at any 
time to ascertain— a 

(i) whether a wakf ia a wakf to which this Act applies; ° 

(i) whether any property is the property’ of sfich wakf and whether the whole or any ` 
substantjal portion of the subject-matter of stich wakf is situate within the loch limits & 
the jurisdi iction of the court ; and ° 
S (Hi) who is the mutawalli of such wakf,” k 
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In order to ascertain the exact implication of this amendment made by Bombay Act 
XVIII of 1935 it is necesary to see what the position was under the main Act of 1923,. 
and what the interpretations put by the various Courts on its provisions were. The 
‘question was first considered by the Patna High Court in the case of (Syed) Ali Mokam- 
mad V. Collector of Bhogalpur. Tt was held in that case that there was no provi- 
sion in.the Act authorizing the Court, as defined in the Act to determine as to whether 
any property which is denied jo be a wakf property is a wakf property within the 
meaning of the Act. In that case also, one df the persons, whose property was includ- 
ed in the list of the wakfs by the Collector of Bhagalpur, contended that the property 
was not a wakf property, and on a consideration of the various provisions of the main 
Act, the Court came to the conclusion that if the existence of a wakf was denied, 
there was no provision in the Act authorizing any Court to determine that question. 
The learned Judge, Kulwant Sahay.J., drew pointed attention to the omission in the 
Act of a provision similar to that contained in s. 5 of the Charitable and Religious 
Trusts Act (XIV of 1920), which authorized the Court to make an inquiry if any 
person appeared at the hearing and,denied the existence of the trust or denied that 
it was a trust to which the Act applied. In Nasrullah Khan v. Wajid Al the exist- 
ence of the trust was admitted and accounts were filed. That case, therefore, does not 
‘decide the point as to whether when the existence of the wakf is denied, the question 
can be decided by the Court. In Nasrullah v. Wajid AH: it was held that when, by 
his compliance with s. 3, a mutawalli brought himself under the provisions of the Act 
and established his own liability to furnish a statement of accounts under s. 5, he made 
himself open to punishment under s. 10 for not doing so. His denial that the pro- 
perty managed by him was a wakf within the meaning af the Act was of no value in ' 
view of his own action in complying with the requirements of the Act in the first 
instance. ‘The question whether, on being required tb furnish accounta, a person denied 
the existence of a wakf, he could be punished under s. 10 of the Act, and whether in 
such a case, the Court trying the accused could go into the question about the existence 
of the wakf came up for direct consideration irf the case’ of Wahid Hasan v. Abdul 
Rehman It was held that there was,nothing in the Mussalman Wakf Act of 1923 to 
show that any power has been conferred on the Court to go into the question as to 
whether or not the properties, about which an application is made, were wakf proper- 
ties. The Act was held to be applicable only in those cases in which the existence of 
the wakf was admitted. The learned Judge held that the Act did not confer juris- 
diction on the Court to determine the ‘question as to the existence of a wakf ; and 90, 
if at the outset the existence of a wakf was denied, the Court had no jurisdiction to 
proceed with the cage any further. ° This view was fodowed by the Nagpur High Court 
in the case of Abdul Hussain v. Mohmad Ebrahim Riza® where the learned Judges 
held that where the existence of a wakf itself wasn dispute, the District Judge had no 
jurisdiction to enquire under s. 10 of the Mussalrnan Wakf Act imtestts existence. That 
view waa. also endorsed by a full bench of the Lahore High Court in Shia Youngmen’s 
Association, Punjab, Lahore v. Fatek Ali Shah® where it was held that in proceedings 
under 8. 10 of the Mussatman Wakf Act, XLII of 1923, the District Judge had no 
jurisdiction to hold an enquiry into the nature of the property where the alleged 
mutawalli denied the existence of the wakf. The Madras High Court also took the 
game view in Syed Ismail Sahib alias Tahsildar Sahib v. Ethikasha Sarguru alias Syed 
Chandu Sakib" wherein it was beld that the District Judge had no jurisdiction to hold 
an enquiry into the nature of the property where the alleged mutawalli denied the 
existence of the wakf. . 

oe ee there is a decision of the full bench 
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of the Oudh Court in Mohammad Baqar v. S. Mohammad Casim.1 The majority of 
the Judges, viz., Wazir Hasan C. J. and Raza J., held thatthe Court of the District 
Judge bas jurisdiction under the Mussalman Wakf Act, 1998, to take proceedings un- 
der the same Act when the alleged wakf was not admittdéd or was denied by the al- 
leged mutawalli. Srivastava J., on the other hand, took the yiew that the Court had 
no such jurisdiction where the existende of the wakf was denied. There is also a 
dictum of this Court in In re Taher Saifudin.» In thgt case, when directed to file the 
accounts, the applicant who was the spifitual head ef the Bohra community contend- 
ed before the Chief Judge of the Small Causes Court fhat the property was not a 
wakf property and that be was not bound to file any accounts. The Chief Judge did 
not accept that contention, and on the failure of the applicant to submit accounts 
issued a notice for his prosecution under s. 10 of the Act. The question then arose 
„whether the Magistrate before whom the case came up for trial had jurisdiction under 
that section to determine the question whether the property was a wakf property or 
not. And this Court held that the question could be gone into; and although admit- 
tedly the point did not arise for decision, the learned Chief Justice expressed the opi- 
nion that the view of the learned Chief Judge of the Small Causes Court that the Act 
applied only*to cases where the wakf was admitted was not correct. Thus, the view 
of all the High Courts, except that of the Chief Court of Oudh, on the interpretation 
of the main Act, clearly was that under the Act of 1923, the Court had no jurisdiction 
to make an inquiry when the existence of the wakf was denied ; and before the amend- 
ment of the main Act by Bombay Act XVIII of 1935, this Court expressed the view 
that it was competent to the Magistrate to enquire into the existence of the wakf, and 
" that the main Act did not apply only to those cases where the existence of the wakf was 
admitted. 

The question now for consideration is, what is the effect of the amendment made by 
the insertion of s. 6C in the main Act. Sub-section (7) (i) is rather peculiarly word- 
ed and authorizes the Court to hold an inquiry whether a wakf is a wakf to which 
the Act applies, The argument based on this wording is that it is the admitted 
existence of the wakf which gives jurisdietion o the Court to inquire whether that 
wakf is ope to which the Act applies, and the scope of the inquiry is confined to that 
limited question. It is contended that where the existence of the wakf is denied, 
there is no jurisdiction in the Court to hold an inquiry and to determine whether a 
wakf exists. If it was the intention of the Legislature, in view of the various decisions 
of the Courts on the main Act to empower the Court to decide as regards the existence 
of the wakf, the sub-section should have read not “ whether a wakf is a wakf, to which 
the Act applies,” but “ whether there is a wakf.” For, it is to be remembered that the 
Mussalman Wakf Act of 1923 does not apply to all wakfs. By the definition œn- 
tained in s. 2, cl. (e), the Act does*not apply to wakfs such as those described in s. 3 
of the MusealmaiWakf Validating Act of 1913, under which any benefit is for the time 
being claimable for himself by the person by whom the wakf was created or by any of 
his family or descendants. It is, therefore, possible to argue that what was contemplated 
by the Legislature in inserting the amendment contained in e. 6C(1)(i) was merely 
the inquiry when the existence of the wakf is admitted, whether that wakf is one to 
which the Act applies or is one which is excluded by the definition contained in 
8. 2(¢) of the main Act. It is only this limited inquiry that is contemplated when 
s. 6C(1) (i) says that the Court may hold an inquiry whether a wakf is a wakf to 
which the Act applies. It has to be remembered that as long ago as 1927, Kulwant 
Sahay J. had, in the case quoted above, pointed out that the main Act did not contain 
provisions similar to those contained in ef 5 of the Charitable and Religious Trusts 
Act, 1920. It was presumably in order $o incorporate the pgovisions ofthat type 
that an amendment was sought*to be made by the Bill which ultimately became Act 


L [1982] A L R (F. B.) Oudh 210. 2 (1933) 36 Bom. L. R. 341. 
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XVIII of 1935. Sub-sectjon (13 of s. 5 of the Charitable and Religious Trusts Act 
XIV of 1920 also uses the words “If the Court on making such inquiry as it may 
consider necessary, is of opinion that the trust to which the petition relates is a trust 
to which this Act applies.” “The Act did not apply to all trusts, but only to charit- 
able’and religious trusts., In the course of an inquiry, it was possible for the oppo- 
nent to take two contentions: (1) that there Was, in fact, no trust, or (2) although 
there was a trust, it’was-not a gharitable or religioug trust. The second contention 
was clearly within the meaning of the phrastology used in s. 5, sub-s. (i), and it 
could have been contended, as is being contendetl in this case, that the phraseology did 
not contemplate an inquiry into the first contention when the existence of the trust 
was denied. But there is subse (3) of that section which clearly indicates. that a 
Court can inquire even into the existence of the trust. Sub-section (3) runs as follows : 


“Tf any person appears at the heariry of the petition and either denied the existence of | 


the trust or denies that it ia a trust to which his Act applies, and undertakes to institute 
within three months a suit for a declaration to that effect and for any other appropriate relief, 
the Court shall order a stay of the procgechngs and, if such suit is so instituted, shall conti- 
nue the stay, until the suit is finally decided.” , 

It is thus clear that the scope of the inquiry under 8. 5 of that Act clearly includes an 
inquiry even into the existence of the trust ; and so it was held in Ganga Ram v. Dr. J. 
N. Jaitley and Heiderali v. Gulam MoMuddin* It was presumably on these lineg 
that an amendment was sought to be made by Bill No. V of 1935 which ultimately 
became Act XVIII of 1935. The original clause in the Bill was as follows : 

6C.(1) A Court may, either on ita dwn motion or upon the application of any person 


claiming to have an interest in a wakf, hold an enquiry in the prescribed manner at afy time : 


to ascertain— 

(i) whether a wakf is a wakf to whith this Act applies ; 

(#) whether any property is the property of such wakf and is situate within the local 
Iimits of the jurisdiction of the Court ; and 

(H) who is the mutawalli of such wakf. 

(2) If any person appears at such enquiry and denies the existence of the wakf, or that 
the property ia the property of such wakf, orethat the property is situate within the locgl 
limita of the jurisdiction of the Court, or that he is the mutawalli of such wakf, and under- 
takes to institute within three months a suit for a declaration to that effect and for other 
appropriate relief, the Court shall stay the enquiry, and, if such suit is so instituted, shall 
continue the stay until the suit is finally decided.” 

It will be noticed that sub-cl. (2) of the Bill is pari materia in the same terms as 
sub-a. (3) of a 5 of the Charitable and Religious Trusts Act ; and if that clause had 
become law, it would have been perfectly clear thate although s. 6C(1) (i) uses the 
phraseology ‘whether a wakf is a wakf to which this Act applied,’ it was open to any 
one to appear at such an enquiry and deny the existence of the wakf. In that event the 
Court could stay the inquiry only if he undertook to institute a suit deer declaration to 
that effect. For some reason or the other, sub-cl. (2) as it stood in the original Bill was 
deleted, and in its place we find sub-a. (2) as it now stands in the amending Act. It is 
possible to argue that in view of the decisions of the various High Courts to the effect that 
the Musealman Wakf Act applies only to admitted waftfs and has no application where 
the existence of the wakf itself is denied, the promoters of the Bill intended to invest the 
Court with the power to hold an inquiry into the existence of the wakf by adopting the 
phraseology of the Charitable and Religious Trusts Act of 1920. But as that phraseology 
was not accepted, one can only infer that it was not the intention of the Legislature 
to confer such wide powers analogous to that of a Givil Court in regular suits on a 
Court holding a summary inquiry ynger the Musealman Wakf Act. It is pertinent 
to note that the Act makes no provision fer appeals and revision applications, a pro- 
vision which would undoubtedly have been made if éhe Court was to be vesfed with 
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the jurisdiction to decide these important questions’ The, learned Assistant Govern- 
ment Pleader pointed out that even before the amendment ‘brought about by Bombay 
Act XVIII of 1935, this Court had held in the case of LP re Taher Saifudin! that in 
a proceeding under s. 10 of the Mussalman Wakf Act, 1923, the Magistrate is entitled 
to go into ‘the question whether the property in questien is wgkf or not. And he argued 
that by the amendment of the Act it ould not possibly have been intended that that 
power should be taken away. Weare not impressed by ghis argument. The ruling referred 
to above was given on the construction*of s. 10 of the Mussalman Wakf Act, XLII of 
1923. The clause that we have now to construe is 8. 6C(1) (i) which was inserted by 
the Bombay Amendment Act, and one may legitimately doubt whether the learned 
Chief Justice who delivered the judgment in that case would have come to the same 
conclusion if he had before him s. 6C(J)(t) in the form in which it appears in the 
amending Act. It can also be argued, that theelearned Chief Justice having express- 
ed an opinion in that case, that the Act did not apply only to cases in which the wakf 
was admitted, the Legislature deliberately altered sub-cl. (#) in the Draft Bill and 
teplaced it by sub-s. (t) as it now appears, in osder to restrict the powers of the Court 
to hold inquiries only in those cases where the existence of the wakfs is admitted. It 
is not as.if, unless we accept the construction asked to be put upon the clause by the 
learned Assistant Government Pleader, e. 6C (I) (i) becomes meaningless. As we have 
‘pointed out in an earlier part of the judgment, it is not every wakf to which the Mus- 
salman 'Wakf Act applies. By the very definition of the word “wakf” certain ad- 
mitted wakfa such as those under which any benefit is for the time being claimable 
for higself by the person by whom the wakf was created or by any of his family or 
` descendants and which were validated by s. 3 of the Mussalman Wakf Validating 
Act, are excluded. ‘So, it is still pogaible to say, that by using the phraseology “ whe- 
ther a wakf is a wakf to which the Act applies” the Legislature intended that the Act 
should apply only to cases where a wakf is an admitted wakf, and the jurisdiction of 
the Court to hold an mquiry is restricted to the question whether such admitted wakf 
is one to which the Act applies or is one which is excluded from the purview of the Act. 
- We are, therefore, of opinion that whatever may have been the intention of the pro- 
moters of the Bill which ultimately became Act XVIII of 1935, the plain meaning of 
s 6C(1) (4) is that an inquiry under that clause of the section.is confined to cases 
where the existence of the wakf is admitted. If the intention of the promotere has 
not been carried into effect, perhaps inadvertently, by reason of the substitution of a 
new clause in place of original sub-clause (#), the only remedy is for the Legislature 
to remedy the defect by making a suitable amendment in the clause. We are, there- 
fore, of opinion that in all thest applications, the existence of the wakf having been 
disputed, it was not open to the learned District Judge to make an inquiry into its 
existence. $ . 

We must, Merete, allow all these applications in revision and vacate the order 
paseed by the learned District Judge. The applicants will get their costs both in this 
Court and in the lower Court from the opponents. 
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SUPDU. LAXMANSHET v. SONTRAM RAGHO.?* 


Civil Procedure Code (Act V" of 1908), O. XXXII, r. 7(1)—Compromise of sutti—Compto- 
smise of matters outside seit Compromise made order of Couri—W kether suck compro- 
mise be treated as acknowledgmont—-Whether suck compromise requires regisiration— 
Indian Registration Act (XV of 1908), Sec. 17 a (b), (2) (vi). 

The parties to a suit arrived at a compromise, on June 18, 1926, which besides 
settling mattere in dispute embodied an agreement that the defendant should deliver 
“into the possession of the plaintiff in the right of ownership” certain lands outside 
the suit, On an application made under O. XXXII, r. 7(1), of the Civil Procedure 
Code, 1908, the Court ordered the compromise to be recorded and filed. on June 29, 
1926. A decree was passed in due course in terms of the compromise only with regard 
to tht matters in suit. The defendant having failed to deliver possession of the lands® 
outside the suit, the plaintiff sued, on June 18, 1936, to recover their possession, basing 
his claim on title derived froor the compromise :— 3 
Held, (1) that if the compromise*be regarded as an acknowledgment of plaintiff's title, 
it might be used only for saving the bar of* limitation provided the title waa proved by 
independent evidence, that it was not by itself sufficient to prove any sfbsisting title, 
and that the plaintiffs title was not proved by any other evidence on the record; 

(2) that if the compromise applicatlon be treated as an agreement, a suit for its 
specific performance should have been filed within three years either from the date of 
the compromise (June 18, 1926) or from the date when possession was demanded and 
refused (July 23, 1925) ; 

(3) ihat the agreement about the lands in suit was embodied in the ordef of the . 
Court and was exempt from registration under s. 17 (2) ‘(vi) of the Indian Registration 
Act, 1908, and was admissible in evidence though pot registered : 

Pranal Annee v. Lakshmi Annet, followed ; 
Hementa Kumari Debi v. Midnajur Zamindori Company, referred to; 

(4) that the agreement embodied in the compromise, served the purpose of both 
declaring the plaintiffs title to the lands in suit and saving the bar of limitation ; 

(5) that the suit being one for pomession was governed by art. 144 of the Indign 
Limitation Act, 1908, and the period of limitation commenced from the date of the 
compromise recognising the plaintiffs right to recover possession of the lands as their 
owner ; 

(6) that the suit having been brought within twelve years of the compromise was 
in time and the plaintiff was entitled to recover possession of the landa. 


In 1924 the defendant brought a suit (No. 395 of 1924) against the plaintiff for 
-partition of family landa owned jointly by, them. The suit ended in a compromise 
-between the parties, on June 18, 1926, whereby the matters in dispute were settled. 
The compromise went further and included matitre not in suit. It said:— e 

“ About the properties mentioned below which ‘are not included imwamer®ffit the following 
has been agreed between the parties. Those properties should be delivered into the posses- 
gion of the defendant [ie. the present plaintiff} in the right of ownership by the plaintiff 
[ie the present defendant.]*’ 

Thereafter an application was made to the Court Yor sanction under O. XXXII, 
r. 7(1), of the Civil Procedure Code, 1908. The Court ordered, on June 29, 1926, 
the compromise to be recorded and filed, and a decree to be drawn up in terms of it. 
“When the decree was drawn up, it was confined to matters in suit. The compromise 
was not registered. 


* Decided, December fO, 1943. Second . Civil Suit No. 377 of 1988. 
Appeal No. 172 of 1942, the decigicn of ® 1 (1899) L. R. 261. A. 101, 
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À. P., at ant a A No. 229 of 1939, 2 (99) L. R. 46 I. A. 240, « 

ing the by V. R. Paral- eC 2% Bom. L. R. 488. 


kar, Subordingte Judge st Satana, in Regular è 


932 THE BOMBAY LAW REPORTER . [VOL. XLVI, 


The plaintiff called upon the defendant, on July 28, 1925, to hand over possession 
of the lands to him. The defendant failed to deliver up ion of the lands, The 
plaintiff thereupon filed a.suit against the defendant on gune 18, 1938, basing his 
claim on the provisions of the compromise. The defendAnt contended inter alia that 
ee ee E A 
to plaintiff, and that it being unregistered was inadmissible in evidence. 

The trial Court held that the,compromise gave titlp to the plaintiff to the lands in 
dispute and that the plaintiffs claim for’ possession was in time. It, therefore, decreed 
the plaintiffs claim. On appeal the decree was affirmed by the First Class Subordi- 
nate Judge, A. P. The defendant appealed to the High Court. 


P. V: Kane, for the appellants. 
K. N. Dherap, for the respondents. ° 


”  Loxur L This ia a second appeal arising out of a suit filed by five brothers, the 
sons of Raghoshet Wani of Dabhadi, against Supadu Laxmanshet Wani, defendant 
No. 1, his six sons defendants Nos. 2 to 7 and their tenants defendants Nos. 8 and 9. 
The plaintiffs claimed to recdver possession of two lands, Revision Survey No. 8 
of Jalgaon and Revision Survey No. 273 of Dhandri, together with Rs. 300 as past 
megne profits for three years, future mesne profits and costs of the suit. The plaintiffs 
based their claim on their title which, they alleged, was accepted by the defendants. 
when Suit No. 395 cf 1924 in the First Class Subordinate Judge’s Court at Nasik was 
compromised. The defendanis denied their title and contended that the compromise 
e application, being not registered, was inadmissible in evidence and that it was not 
` binding on them as the compromise had been brought about by undue influence. 
Both the Courts below disallowed these contentions and awarded to the plaintiffs 
poesesaion of the two lands in suf, together with Rs. 165 for past mene profits, costs 
and future mesne profits. 

The main facta are not now in dispute. The plaintiffs and the defendants were 
at one time member of a joint Hindu family. They separated in 1913 and started 
dividing between them their joint family sproperty. Admittedly some of proper- 
ties were thus divided and allotted to the shares of the respective parties. Disputes 
having then arisen, Supadu and his sons filed Suit No. 395 of 1924 in the Court of 
the First Class Subordinate Judge, Nasik, for a partition of the remaining property 
and for possession of their share in it. In that suit the two lands which are the 
subject-matter of this suit had not been included, and the present plaintiffs, Soniram 
and his brothers, who were then defendants, contended inter alia that those lands be- 
longed to them and had been wrongfully kept in their possession by Supadu and his 
‘sons. They did not ask that those two lands ehould be brought into hotch-pot for 
being partitioned but claimed that they should be ordered to be given into their posses- 
sion before a patron was effected. ‘The disputes were eventually settled amicably 
and a compromise application signed by all the parties was put in. Exhibit 80 is a 
certified copy of that application. The first part of that application recited how 
the properties in that suit were,to be divided and also made a provision for the main- 
tenance of a widow in the family. At the end of these recitals it was stated : 

“The above has been settled by mutual agreement. Therefore the request is that a decree 
be passed in terms thereof. Date June 18, 1926.” 

Having thus dealt with the properties*in suit, it proceeded to deal with the properties. 
which were not the subject-matter of that suit but about which a claim had been put 
forward in the written statement. i o kv laade which ery sow masts cule 
it sald : 

“ Abort the properties mentiened below wMich ard not included an the suit tHe followifig 
has been agreed between the j The properties, viz. Survey No. 273 at Mouje Dhandri,. 
* Taluka Satana, Survey No, 83 at Mouje Jalgaon, Taluka Malegaon and two mall houses at 
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Jalgaon (Daj» Dashrath and Daji Bhila Vale) should be delivered by the plaintiff into the 
possesion of defendants Nog. 2 to 6 in the right of ownership. ..It has been agreed as above. 
Date June 18, 1926.” 

Below this the parties and their pleaders made their signatures 

As some of the defendants in that suit were minors, an application was made’ that 
the ‘compromise was for ¢heir benefit and the Court accorded ita sanction to it under 
O. XXXII, r. 7(1), of the Code of Civil Protedure, 1908. Then, on June 29, 1926, 
the Court passed an order that ẹbe compromise shoulg be recorded and filed, and that 
a decree should follow in terms of it. Acco y a-decree was drawn up embodying 
the terms of the first part of the compromise which dealt with the properties com- 
prised in that suit, but made no reference to the second part which related to the 
delivery of possession of the two lands in this suit to the present plaintiffs as: owners. 
Even after this compromise the defendants wrongfully retained possession of those 
two lands and did not transfer theft possession, to the plaintiffs although repeatedly, 
asked to do so. This suit was filed just within twelve years of the compromise appli- 
cation. Apart from the admission made by the defendants in the compromise appli- 
cation, there is hardly any evidence to prove the plaintiffs’ title to the lands m suit. 
The lands were purchased by defendant Ng, 1, Supadu, when the family was joint 
and stand in his name in the revenue records. But plaintiff No. 1 Somram said in 
Suit No. 395 of 1924, and it is also his case now, that at the partition prior to the 
institution of the suit of 1924 these two lands had been allotted to the plaintiffs’ shart 
and Supedu had wrongfully retained thenr in his possession. This allegation finds 
support in the admission made by Supadu and his sons in the compromise application 
and in their undertaking to hand them over to Soniram and his brothers in the right 
of ownership. The learned appellate Judge did not think it necessary to go into the © 
question of the plaintiffs’ title to the dands on its-merits as he thought that it was not 
open to him to go behind the compromise application. 

The eecond part of the compromise application which dealt with the properties 
which were not the subject-matter of the suit canebe regarded either as an acknowledg- 
ment of the plaintiffs’ title to the two lands or as an agreement to deliver possession of 
those lands to the plaintiffs as owners Br as creating or declaring a title to the lands in 
the plaintiffa. It is urged by M. M. Kane that considered from any of these three points 
of view the compromise application can be of no avail to the plaintiffs. 

If it is an acknowledgment of the plaintiffs’ title, then it may be used only for eaving 
the bar of limitation, but their title must be proved by independent evidence. This 
contention 1s obviously sound. An acknowledgment may be treated as a piece of 
evidence to prove title, but in thé compromise application it was not admitted that 
the plaintiffa were the owners of the lands in ‘suit, but the defendants agreed to give 
possession of the lands as owners. This ia not an, admission of the plaintiffe’ previous 
title, but an undertaking to transfer possession and allow them ip,epiey the lands as 
owners from that date. Hence it is not by itself sufficient to prove any subsisting title, 
and the plaintiffs’ title has not been held proved by any other evidence on the record. 

If the compromise applitation be treated as an agreement, then a suit for its specific 
performance should have been filed within three yedts either from the date of the 
compromise or from the date when the possession was demanded and refused. The 
plaintiffs gave a notice to defendant No. 1 on July 23, 1925, in which they stated 
that although they had made repeated demandg for possession ever since the compro- 
mise decree it had not been given to them. It is, therefore, clear that this suit, if 
Tegarded as a suit for specific performance of the agréement, is out of time. ` 

Lastly, it is urged that if the comproniise application be regarded as creating or 
declaring*the plaintiffs’ title to the two laada from tha date, then it is inadmissible 
in evidence for want of registration. Under a 1709 (b) of the Indian Registration 


te . e 
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Act, 1908, every non-testamentary instrument which purports or operates to create, 
declare, assign, limit or extinguish, whether in present or jn future, any right, title 
or interest, of the value of one hundred rupees and upwayia, to or in immoveable 
property is compulsorily registrable. But sub-s. (2) (vi), fhakes an exception in the 
case of any decree or order of a Court. This clause was amended by s. 10 of Act XXI 
of 1929 by the addition of the following words :— . ° 

“except a decree or order expressed to Ie made on a compromise and comprising’ immov- 
able property other than that which ia the subject-matter pf the suit or proceeding.” , 
Before the amendment, every decree or order of a Ceurt yas exempt from registration, 
but now consent decrees and orders comprising immoveable property other than the 
subject-matter of the suit require to be registered. The compromise in Suit No. 395. 
of 1924-waa before the amending Act of 1929 was passed, and it is not now contended 
that the amendment of s. 17(2) (vt) by that Act has a‘ retrospective effect. 

- In Hemanta Kumari Debi v. Midnapur Zamtnderi Company! the Privy Council 
held that a consent decree did not requireeto be registered even if it included immove- 
able property other than what was the subject-matter of the suit. In that case their 
Lordshipe indicated the mode of drawing up a decree on a compromise the terms of. 
which embraced lands outside the scope df the suit and observed as follows (p. 246) : 

“...a perféttly proper and effectual method of carrying out the terms of this section would 
be for the decree to recite the whole of the agreement and then to conclude with an order 
relative to that part that was the subject of the suit, or it could mtroduce the agreement 
in a schedule io the decree; but in either case, although the operative part of the decree 
would be property confined to the actual subject-matter of the then existing litigation, the 
decree taken ae a whole would include the agreement.” 

Thus while the operative part of the decree should be confined to the actual subject- 
matter of the suit, the terms of the compromise including those relating to matters. 
extraneous to the suit should appe&r in the decree itself or in a schedule annexed to the 
decree, In such a cage the decree and the schedule were exempted from registration 
before the amendment of 8. 17(2) (vi) in 1929. But in the present case the compro- 
mise decree does not include the agreement regarding the two lands in this suit which 
were not then the subject-matter of the sult. Iteis therefore urged that such an agree- 
ment, if it is to be used a creating or declaring a title to the lands which are admit- 
tedly worth more than Rs. 100, is inadmissible in evidence for want of registration. 
In support of this contention reliance is placed on the ruling of the Privy Council im 
Prana! Annee v. Lakshmi Anned, but that ruling is clearly distinguishable. 

In that case the dispute related to the lands of one Ramaswami which had been 
inherited by his mother. On her death his daughter's daughter took poesession of all 
the lands and the reversionary heirs sued ber for possession. They had, however, sold 
away some of Ramaswami’s lands‘for Rs. 4,000 required for the expenses of the liti- 
gation «and did not include thSse lands in their guit. The suit was amicably 
settled, and two were prepared ; a razinamah giving a moiety of the lands 
mentioned in echedules A, B and C to each of the parties and a separate agreement 
called “an agreement of union” about a similar division ọf the remaining lands of 
Ramaswami mentioned in schequle D which were not the subject-matter of the suit. 
All the four schedules were appended to the razinamah, but the razinamah itself merely 
referred to those lands by way of “ Remarks,” but did not declare title of the plaintiffs 
and the Judge's order made no referenee to it. The title to the lands in schedule D 
was declared in the agreement of unién which was not submitted to the Judge for 
orders. Neither the razinamah nor the agreement of union was registered. The lands 
, in schedules A, B and C were duly divided jn accordance with’the decree. Subsequently 
tie reversiobaly (Rett Sted for ie: pelt akate m she ince et beue- oh Oe Emeni 


1 (1939) LR, 46 E A. 240, a 2 (1999) L. R. 2 L A. 101, 
R 4886 s, © 1 Bom L. R. 394. 


e . - 


1943] SUPDU V. SONIRAM (A. C. J.)—Lokur J. j 935 


of the razinamah and the agreement of union. Aste tid manah her Tonihi 
observed (p. 106) :— 

e eid E E E ip 
learned Judge, was in itself°w step of judicial procedure not requiring registration; and any 
ee ee ee a PE ee eee ee 
appeal, who gave their consent to if” 

But as regards the agreement of union as it*was not mentioned in the decree or in 
any order of the Court and had got been registered, their Lordships held that its sti- 
pulations were ineffectual in law toscreate any tight, title or interest to or in the lands 
in schedule D. Their Lordships, however, observed (p. 106) :— 

“Tf the partiea, after agreeing to settle the suit of 1885 on the footing that they were each 
to take a half-share of the lands involved in that suit, and also a half-ahare of the lands now in 
dispute, had intormed the learned judge that these were the terma of the compromise, and 
had invited him, by reason of such compromise, to dispose of the conciusions of the suit of | 
1885, their Lordships see no reason to doubt thgt the order of the learned judge, if it bad 
referred to or narrated these terms of compromise, would have been’ judicial evidence, avail- 
able to the appellant, that the respondenta had agreed to transfer to her the moiety of land 
now in dispute. But their Lordships are unable to fmd that any such course was taken, 
either in the razinamah or ip the judicial order which gave effect to it. Thp raxinamah 
merely referred, by way of remark, to the lands now in dispute; and the judge was only 
asked to give effect to a compromise which related to the lands then in dispute before hira | 
This order, accordingly, merely concerns the latter, and has no reference whatever to the 
lands described in D of the razinamah. So far as regarded these lands, the compromme 
was not submitted ee ee TE ee 
upon their unregistered agreement of union.” 

This is the ground on which the present case can be dfstinguished. Although the 
deci xe does not refer to the agreement to restore posession of the two lands in suit 
to the present plaintiffs, the compromise application included that agreement and the 
Court recorded the agreement as a whole. Under O. XXIII, r. 3, of the Code of Civil 
Procedure, the Court shall order the compromise to be recorded, and shall pass a 
decree in accordance therewith so far as it relates to the suit. This means that the 
compromise to be recorded may deal with the properties outside the subject-matter of 
the suit but the decree should be passed in accordance with the compromise only; so 
far as it relates to the euit. According to the case in Hemanta Kumen Debi v. Mid- 
napur Zamindani Company, the decree must set out all the terms of the compromise 
either in the body of the decree or by a separate achedule, but its operative part must 
be confined to the agreement regarding the subject-matter of the suit. Unfortunately 
the decree in Suit No. 395 of 1924 » silent about the ggreement regarding the proper- 
ties which were not comprised in that suit, although the compromise included an 


agreement regarding them, and the Court did apply its mind to that agreement, and 
order it to be recorded. That order îs appealable under O. . Lm), of 
. the Code of Civil Procedure. Section 17(2).(o#) as it stood its amendment 


exempted from registration not only a decree but also an order of a Court. The 
Court would not have ordered recording of only a portion of the compromise especi- 
ally because some of the defendants in that suit were Minors and the Gourt had to 
apply its mind to the terms of the compromise as a whole, and consider whether they 
were for the benefit of the minors, before sanctioning the compromise under O. XXXII, 
r. 7(1), of the Code of Civil Procedure. 

The agreement about the two lands in suit which was a part of the compromise 
was undoubtedly for the benefit of the minora, and after the clause containing that 
agreement, it was added in the compromise application that thoee were the terms of the 
compromise. Tha Cougt must have taken ipto consideration that clause in granting 
leave to effect the compromise’on behalf of the minors. e Thus the agreement about the 

e 
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lands in this suit became embodied in the order of the Court, and as was held in Preval 
Annee v. Lakshmi Annee it was exempt from registration under s. 17(2) (vi) of the 
Indian Registration Act and would bé admissible in evidénce though not registered. 

That agreement serves the purpose of both declaring tha plaintiffs’ title to the lands 
in suit and saving the bar of limitation. This being a suit for possession, it is govern- 
ed by art. 144 of the first schedule to the Indian Igmitation Act, and the period of 
limitation commenced from the dates of the compromise ‘recognising the plaintiffs’ 
right to recover possession of ,the lands as their This suit being brought 
within twelve yeare thereafter, it is in*ime, and plaintiffs are entitled to recover 
possession of the lands with past and future mesne profits. 

This appeal is, therefore, dismissed with costs. 





END OF VOL. XLVI. 
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aay shade RATIONING ORDER, 
ity 
od, 43—Baker’s “bread—Sale without surrendér 
of bread  ticket—Offence—" Bakers bread,” 
ore of-—" Rationed article,” interpretation 
o 
Pree 6 and 7 of the Bombay Rationing 
, 1943, read together: make it an offence 


CL. 2 


Clauses 7 and 9 of the Order read together | 
prohibit the obtaining of a rationed article 


document and that decu- 
ment must at that time be available for lawful 
use and must be lawfully used. 

Clause 9,does not in terms apply to a distri- 
butor but oe a ee eee to ob- 


Se ee R anes dierent ou 
siderations arise in the casea of different ra- 
tioned articles to be supplied. ° > 


Ba 
3 
4 
g 
a 
fe 
oe 


and as those 


mamufa arfteupplicd against 

render of a bread ticket as provided in cl. 43. 
, Every other kind of bakera bread is also a 
rationed article and unless specially author- 
ee cannot be PPA E bread 


ticket. 
46 Bom. LR. 488. 


EMPEROR v, MERWAN. 

——_Cl. 6. Ses BOMBAY RÀTIONING ORDER, 
46 Bom.L.R. 488. 

e 


CL 2. : 
————CL 7. See BOMBAY RATIONING ORDER, 
CL 2. 46 Bont L.R. 488. 


See BOMBAY RATIONING ORDER, 
46 Bom.L.R. 488. 

See Bompay RaTionyic ORDER, 
e 46 BomL.R, 488. 


a 
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BOMBAY: , RATIONING REGULATION, 

1943, cl. 43. See younar RATIONING ORDER, 

1943, cl. 2. 46 Bom. L.R. 488. 
. 


BOMBAY RENT RESTRICTION ACT (Bom. 
XVI of 1939), S. oe the other 
conditions 


Breack of covenant as at date of swit:--Notice 
to quit-—Ngtice to vacate “on ot before’ 2 


ceriain daje—Vatidity of notice. 
The predecessor-in-titls of the plaintiff leas- 
éd plots of open land to the defendant for 


premises without the 

*the lessor. Notwithstanding 
defendant sub-let the demised lands without 
the comsent in writing of the leasor and conti- 
nued to do so till the date of the suit. When ‘ 
the period of the lease came to an end,‘ the 
defendant held over and became under the 
law a monthly tenant. On December 28, 
1942, the leasor sold his interest in the lease 
to the plaintiff, and intimated to the defend- 
ee E e a 
handed over to the 








over possesion of the property 
r”, and added that the plaintiff had 
entitled “to recover the rents accru- 
ing due as from January 1, 1943.”, On the 
same ‘day the plaintiff issued a notice to the 
defendant ta quit the premises ‘on or before 
January 31, 1943.” On the defendant failing 
to vacate that date, on February 2, 1943, 
sued the defendant in eject- 


Held, (1) that al 


applied 


a il of the Act 
to the lands in suit, the defendant 


lessor, which gsub-letting: aeons 
3a) up to the 
date of the suit; = p 
(2) that in view of the fact that the 
iff was put in possession of the landa 
K 15 ne ie 
proper person give notice on y to 
tha agent torque end Wa ae Soran ol 
the notice calling upon Fade ends “on or 


before sees = BP es 
Ismar D 
- 46 Bom L.R. 244. 


BOMBAY RENT RESTRICTION ORDER 
1942 Sea T RANSEER OF Emre: a. 113. 
46 Bom.L.R. 776. 


ea 8. „Ultre virea—Defence of India Act 
XXXV. of 1989); Seg, 2(1)—Defence of 
ndia Rules; 1939, r. 81(2) (bb)—Jntra_virgs. 
Clauses Band 9.anf@ cl. 12,-80 fat aa it ope- 
to cla. 8, and 9, of the Bom- 
iction Order, are’ invalid -as 


ratea in 
bay Rent 


1944. ] 


BOMBAY RENT 
1942, CL 8—(Coxtd.) 
infringing a 14 of_ the Détepce of India Act, 
; Netther 8,.2(1) of the Defence 
Indi 1939, nor m 61(2)°(bb) of Bi 
Defences India 1939, is invalid, 


HAVELIRAM SHETTY v. ‘MORVI STATE. 
46 877 (FB). 


———C1 9, Ses BOMBAY RENT RESTRICTION 
Orper, cl. 8. ` 46 Bom.L.R. 877 (E.B.). 


POET | 1a See BOMBAY RENT RESTRICTION 
Orper, cl 46 Boo. LR. ae (E.B.). 


CTION ORDER, 


BOMBAY RENTS, HOTEL RATES AND 
LODGING HOUSE RATES (CONTROL» 
DER ae VII of 1944), S. 9. See 
Y Rents, Hore. RATES and LODGING 

Hoar Rates (Contrror) Acr, S. 14. 
46 Bom LR. 787. 


S. 14—Appeal—Collector-—Certificate by 
Her. . 
to the Collector, under s. 14(1) 





An 

of the y Hotel Rates and Lodg- 
ing House Rates (Control) Act, 1944, lies 
ee 


granting 
proven to'a. BU) of the Ack 
AYNITLAL v. BABURAO (No 2: 
46 Bom. L.R. 787. 


BOMBAY RETAIL TRADE CONTROL AND 
LICENSING ORDER, 1942, S. 2—Conirolled 


rade Control and 


trolled arti i ee 
ed purchase of a very large quantity (eg. 250 
maunds) of a controlled article in a single 


transaction. 
EMPEROR v, PURSHOTTAM. 46 Bom.LR. 449. 


BOMBAY TOWN PLANNING ACT (Bom. 

I of 1915), S. 15— Building ’'—Screen of cor- 

Tugated from sheets whether wall—Bombay 

unictpal Boroughs Act (Bom, XVII of 
1325); Sec. nig) 

iron sheeta ia a 

” within 


Commission—Introduction between 
part arties negotiating two contracts tm 
identical terms as result of introduction—. 
her entitled to commission on both con- 


introduce progpective 
entitled to be paid whatever is in the gircufh- 
stances on all 


as a result of the introduction been 
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BROKER—/(Cowid.) 


quent contract is the fruit not of the mtroduc- 
"tion, but of the satisfactory business relation- 
ship ich the introduction established. 
however, aa the result of introduction 
together but no iene 


the parties at the same time, the second con- 
tract ig aa much a result of the introduction 
as the first and attracts commission payable 
to the broker. 
VALARSHAK v. STANDARD &c. Co, 

46 Boa L.R. 316 (P.C.). 


BOUNTY, primary education grant made by 
Government. to a Berra eet ia a See 
MUNICIPALITY. 46 Bom L-R. 16 (P.C.). 


BULDING aa a screen of 


herited, erred or 

however, a i or an asset. It con- 
fera on the holder a to do broker's busi- 
ness in the It ia liable to 


be sald by*the Association and valued in 
terms of money. It is not a partible pro-* 
perty, but its money value ia capable of 


CHAMPA4KLAL v. AMUBHAI, 46 Bom.L.R. 625, 
CAUSE OF ACTION, splitting up of. See 
Cyu Procepure Coos, S. 11. 

46 Bom. L.R. 728, 


CERTIFICATE of controller. See TRANSFER 
or Propmery Acr, S. 113. 46 Bom. L.R. 776. 


o oficer. See Boatpay HERE- 


——of revenue 
prtaRy Orrices Act, s 10, 46 BomLR, 725. 
Couls power to 


Ae writ of 


hal a peter a passed 
of High Cam et sei 
boy Mibbipdl Boroughs Ari Saipana Bom 

bay Muiicipal Boroughs Art (Bom. XVIII o of 


197) Sec. 15. 
The High Court of Bombay has no jurisdic- 


certiorari to an 


1925, Mhounts to judgment 
meaning of cl°15 of the Letters Patent. 


. 
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CERTIORARI—{ Contd.) 
lies under cL 15 against such an 


RAGHUNATH v., POONA MUNICIPALITY. 
46 Bom. LR. 675. l 


CHARO alteration in. See CRIMINAL PRO- 
CEDURE S. 423. 46 Bom. L.R. 513. 
‘ ——crestion of, by maintenance decree 
takes over private or auction pur- 
: Chaser pending the suit. Sese MAINTENANCE 

DECREE, 46 Bom. L.R. 358. 
CHARITY —Couri—Jurisdiction—Ckarity func- 
tioning in Indian State—Whether Courts 4 
British India can remove trustees of such 
charity—Name of charity changed by trustees 
without authority--Whether such change 
nes to breath of trust justifying their 
remov 





charity. 

If the name of a charity ia changed by the 
thustees without proper authority it is not 
euch a serious breach of trust af to justify 
their removal. r 
BILASRAI v. SHIVNARAYAN. s 

46 Bom. L.R. 518 (P.C ) 


CHEMICAL ANALYSER, report .of, evi 
ety value attached to. See CRIMIN (ges 
* CEDURE Cope, S. 510, Se bom Bom. LR. 481, 
R PROCEDURE CODE (Act V of 1 
a teptesentative— Joint H: 
manager of—Whether on 
ie a: of kis father after latter's 
death—Joint appellants—Death of one appel- 
Punt pending appeat—Legal representative of 
deceased not brought on record—Whether 
decree passed in a a millity—Abgiement 
of appeal under O. TI, 1t. 3--Whatker Court 
can pass decree under O. XLI, 1. 4, in respect 
of a whose appeal has abated. « 


a in a joint Hin- 
du family'is the fa family, who re- 
presented the joint family, his son is a person 
who, in law, represents the estate of the 
deceased within the meaning of the definition 
ine 2A) ee ee ial Procedurę , Code, 
1908. 

Where an ine diepen an appeal, 
tion to estate ig 


clude the decree obtained in that appeal from 


being regarded as a nullity. 
DHONDO v. WAMAN. 46 Bom. I.R. 737. 


——S. 11—Rea judicata—Court of com- 
ent iurisdicti 

aie is not to a plaintiff to evade the 

game 


AE canna 
action 
inftituted in a 


ants in: ee suit 
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CIVIL PROCEDURJ CODE, S. 11—(Conid.) 


——FEstoppel—Hindu law —Succéssion — 
Des esters indigent daughter entitled to suc- 
c 
T e r or pempuan pf A inar: 
the mortgagee 


he equity of redemption is alo in- 
in the mortgagee is 
not barred tes judicata from sub- 


oiy ae ae Me palir tothe emit of 
empti he pays proportionate 
costa of redemption. Nor is such a claim 
barred by estoppel even if the 


sS of cause of action to give 
PE te in erior Court. suit 
ta superior Court—Whether suit barred by 
rea dicata., 


the same parties in winch the 
same cause of action is not so split up and 
which ig brought in a Court of superior 


jurisdiction. 
46 Bom.L.R. 728. 


YESHWANT v. BABAI 
S. 15-—Court—Jurisdiction to try swits. 
Section 15 of the Civil Procedure 
1908, whieh relates to procedure alone, can- 
not affect the question of the jurisdiction of 
-Courts to entertain and try suita, as laid 
down in s 92 or as contemplated in s. 37 of 
the Céde. 


DAKOR TEMPLE v. SHANKERLAL. 
, 46 Bom.LR. 653. 


Ss. 37. See e CIVIL es hla Cong, 
S. 92, 46 Boa L.R. 693, 


——S. 60—" Wages”—Agreement to pay 
bonus—Amount of bonus dependent on past 





the term ‘‘ sages” 60— 

pensation Act (VIIL of 1923), Sec. 2 (1) (m) 
—Payment of Wages Act (IV of 1936), Sec. 
2 + 


1944.) 


CIVIL PROCEDURE CORE, S. 60—(Comtd.) 


rp pas ara) Sy he pa cana 
1908, and is therefore -}inble to attach- 


46 Bom.L.R. 795. 


S. 73. 
757. 


JIVANLAL v. RAMTUJL 
$ . 
——-See CIVIL PROCEDORE 
———S, 73—Pxblic officer—eAtiatkment of 
salcry—Assets realised brought! into Conrt— 
Code, 


_ 46 Bom.L.R. 757. 


S, 
under s, 92 
naie Judges 


92—Jurisdiction to iiy suits 
conferred on First Class Subordi- 

Court—_Whether jurisdiction of 
suits 
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CIVIL PROCEDURE CODE, S. 92—(Costd.) 


Where a suit is brought with the consent of 
arene Gena an e 2 a Be n 








XXX, r. 4 46 Boa L.R. 649 
-—S. 96(3). See CNL PROCEDURE Cow, 
QO. XXI, r. 3. 46 Bom. LR. 424. 

S. 100. See PRACTICE emi, FINDINGS 
or Facts. 46 Bom.L.R. 192. 
——_S. 101. Ses Practice (emin, FINDINGS 
o Facts. 46 Bom.L.R. 192. 

S. w See moa nod 
O. XXX, S 46 Bom. LR. 


z 110—Leave to appeal to “Privy 
Ce ee ordering vacant possestion of 
land after Seray 
valued at 330 pletntif—Loss sustained 
by defendant, on account of decree, alleged to 
be over RI. '10,000—Whether defendant 
ted to appeal on proof of loss. 
Under a decree of the High Court the de- 
fendant, 


rare of the g 
para. 2 of a 110 of the Civil Co 
1908, ae 








leave to appesi with Liberty reserved to tes- 
pondent—-Whether separate petition required 
to rescind leave. 

Under a 110 of the Civil Précedure Code, 
{ong the Galle OF Hs ebm Ge ae 
pute on app@l to His jesty in. Council 


enti- 
o 
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CIVIL PROCEDURE CODE, S. 110—(Conéd.) 


must, in a suit for partition, be taken to be 
the value of the share of the family pro- 
pery dn 


Council grants special leave 
ij emi eee to the r dent to 


——S. 115—High Court—Revision jurisdic- 
tion—Bombay Agricultural Debtors’ Relief Act 
(Bom. XXVIII of 1939), Secs. 387, 73—‘Skall 
be final "—Interpustation. 


An | cation in revision, under a. 115 of 
the Procedure Code, 1908, lies to the 
High Court against an order passed 


Court, uuder-e 37 of the Bombey Agtiodiu. 
R e Relief Act, 1939, transferring ex- 
ecution proceedinga before it to the Debt Ad- 

constituted under the Act. 


bar to’ such an application. 
The words “ be final” in s 37 ef the 
Be Oo Dot ae lade evry ian nection Ot 





144—Joint and several decree against 
def s—Suit contested by one defendant 

evisional ion such defend- 
ani—Withdrawal of suit by plaintif against 
such defendant pending ton—Decreial 
amount recovered from one of remaining de- 
fqndants—Whether such defendant entitled to 
refund on withdrawal of swit. 


Mean pie exeention of his 
decree the ae 
defendant No. 1. Defendant Ne. cas having 


sa Te ea 


that the suit in which the decree was obtained 
by the plaintiff was withdrawn by him :— 
Held, that the withdrawal of the suit against 
defendant No.7 did not in any way affect the 
decree 


passed against the 
d endants and therefore defendant No. "1 was 
not entitled to refund. 
ANANT v. VYASACHARYA, . 46 Bom.L.R. 525. 
S. 151Cowri—Inkerent jurisdietion— 
Other remedies available to applicant. e 
The Court has i powes to entertain 
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CIVIL PROCEDURY CODE, S. 151—(Comtd) 
Ao ep ae baa 151 of the Civil Pro—. 


has other remedi O 
or 

BEE S ine 

f 46 Bom.L-R. 725- 
——O. 8.—Power of Court to transpose 
one oj d as iff. 
_ Where appenra that the plaintiff has no 
interest in the of action in a suit, it 5B 
competen 


Code, 1908. 
v. Trost &c. Co, 46 Bom. L.R. 752.. 


2—0. I, r, 1—Recognised agent—Appoint- 

ment—Next friend of mimor—Party to sii— 

Person kolding general power-of-attomney from 

ext friend—Incompetency of suck attorney to 

“file suit on behalf of mimot—signing and veri- 

fication of plaint—Presentment of plaint— 
Amendment of plaint, 


own ae 

Held, (1) that a general power-of-attormey 
did not enable the attorney to file suits in the- 
name of unspecified minors using the grantor’s.- 
mme as next friend ; 

(2) that the attomey having no authority- 


ik ane te pAn Or ARE ee 
t and the suit was not validly com 
e 

(3) that, therefore, the difficulty so caused. 
Ge ee OIL GL ce 


——O. XIN, r. 4 Document admitted by 

trial Judge—Objection to mode of proof raised” 

for first time before Court of Appeal—o bjec- 
tion whether sustaikable. 


gets endorsement “ admitted spat the 
plaintiffs” or “ admitted defend- 
ants” made by the trial J under O. XIHII,. 
r. 4, of the Civil Procedure 1908, means 


that the document tendered is admitted in evi-- 

dence a 

‘Where objection to be taken is not that 

the document is in iteelf sible that 

the mode of proof put f is or 
it is essential that the jection | 

alMald be taken at the ¢grial before docu- 


1944. | 


CIVIL PROCEDURE Pe: O. UL, r. 4— 
(Contd.) 


complain for the first time of the mode of proof, 
GopaL Das v. SRI THAKURJL 
mot 46 Bom.L.R.220 (P.C). 


———-O. XXI, r. 2(3) Adjustment of decree 
not recorded—Application by assignee of de- 
cres to execute it—-Whether judgment debror 
can mainiam that decree has been discharged 
by payment or new bargain—F&ilure to record 
satisfaction of decree—Judgment-debior whe- 
ther prevented from showing that assignes was 
his or assignment was made to de- 
fraud htm. 


Where neither payment nor adj kaj 
any kind in respect of a decree has 


Code “1908, the 2(3), eaten 


46 Bom. LR. 228 (P.C). 


——0. XXI, r. 13. See CNIL 
Cow, O. XXL r. 14. 46 Boam.LR. 306 (P.C.). 


certain certified 
ee See Collector's office, is permissive 
that in r. 13 which ia mandatory. 
GOVIND PRASAD v. PAWANKUMAR. 
46 Bom. L.R. 306 (P.C). 


r. 16. Sé¢e Civ, PROCEDURE 
Geo. mr: at). 
46 Bom.L.R. 228 (P.C.). 


—m——{), XXI, r. 54—Attachment of property 
-Subsequent raader for consideration—Date 
from tohich order of attachment operates. * 
Jhe nee o abr (1) of r. eR 
XXI, Civil Procedure Code, 1908, made ot Boe 
High Court of Tar amar, a 122 the 
Code does not Paovision# of sub-r. 
(2) of r. Phi O. XXI, of the Code. 


ohoin? «doit of tha decretal amount is enough. 


R. 119. 
. 
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CIVIL PROCEDURE CODE, O XXI, r. 8— 
(Contd.) 


Where a judgment-debtor seeks to set aside 


with the 


v, SADASHIV. 46 Bom. L.R. 432, 
: r. 3—Death of appellant 
—Abetment of : 
Where an a t dies an 
even a to his estate is 


decree in that appeal from 
berg Maarud as A milliy, 
. ere an has abated under O > 
r. 3, of the ig 


to pase a decree in respect of all 
pee including the appellant whose appeal 


Where the cass is of such a nature that it 
cannot be 


all the appellants including the 
DHONDO v. WAMAN. 46 Bom.L.R. 737. 
XXI, r. 5—Swit for declaration by 


kep ere e 
not survive after 
Marsa. Hin Me Rama defendants te 
tion having been the subject-matter, of of 
suit, thé applicant was the proper legal 
presentative of the widow for the purpose of 
46 Bom.L.R. 421. 
e 


4 
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CIVIL PROCEDURE CODE, O. XXII, 
*__Compromisa—Order recording com sas 
Order followed by decree—A against 


order. 

An appeal lies, under O. XLII, r. 1, of the 
ao ae a an ocder 
passed under O. r. 3, it i 
mediately followed by a decree passed in 
of the recorded compromise. í 
UMIASHANKAR y., SHIVSHANKAR. 

46 Bom'LR. 424. 


———O, XXX, r. 4—Swit against partner 
—Preliminary decree—Death of one of tha per. 
sons sued ing appeal—Whether ae T6- 
presentative of deseoned person to be browght 
of record—Abatement of 


1908, appliea in principle to appeals 
eel cea a a ae 
Hence, where two or more persons eue or, 
are sued in the name of a firm and any of such” 
dies dufing the pending of an appeal, 
TD D ET eee 


ie 
v. 


————O, XXXI, r. 6—Gwardion for suit— 
"Transfer af decree by guardian for considera- 
fion to thd party—Leave of Court to suck 
nanie. whether pr a a e 
Order XXXII, r. 6, of the Civil 

Code, ia not applied ta the case of an assign- 
ment of a decree by the guardian, on behalf 
of the minor, to a third , Who was to 


SAMARENDRA. 
46 Bom.L.R. 232 (P.C). 
———O, XXXII, r. 7—Compromise—Leave of 


Court. 

In O. XXXII, r. 7, of the Civil Procedure 
Code, 1 the worda “ or 
mie...with reference to the suit” mean. ag- 


dicatea the kind of agreement intended. The 
leave of tHe Court under O. XXXI, r. 7, of 


mA), r. 7(1)—Campromise of suit 
-Compromise of matters outside swii—Com- 
promise made order of Court—Whether such 
compromise be treated as acknowledgmeni— 
Whether such compromise requires registration 
—Indian Registration Act (XVP of 1908), 


Sec. R (2) aD i 
e The parties t arrived at  compro- 
eee ele Son Whi besides setting 
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CIVIL PROCEDURE CODE, O. XXXII, r. 7 
(1)}-~(Contd.) 


in di to embodied an agreement that 
the defendant deliver “into the poases- 
sion of the plaintiff in the right of ownership” 
certain Rage ae ey ea - 


course in terms of the compromise onl with 
regard to the matters in eut. The defendant 
Elon the eat the pl ee 

the suit, the tiff sued, on June 
18, 1986, to "recover basing 
his claim on title derived ae 


raed, (1) that if the 
ed as an acknowledgment o ee Pa ie it 
ee ate ey oe 
tation provided ee By TE 
evidence, that it was ndt by iteelf 
to any subsisting Bored by a 
the ict B title was not by any 
e ete eat genet 


(J rea ete 1928) ag asp Par e 
promise (June or te 

aap tag eet a ere ae 
(3)° tbat the ent about the lands in 
suit waa embodied in the order of the Court 
and was under s, 17 


font EE 
(vi) of Indian Registration Act, 
admisib 


(2) 
le in evidence though 


and was 


: 4) that the agreement embodied in the 
A arved of both declar- 
„to 


session 

(6) that the aait having been brought 
within twelve years of the compromise was in 
timo and the plane wae entitled ea 


Se S 46 Bom L.R. 931. 


———-0. r, 5—Application to swe as 
ao. of ion-—Plamt dis- 


cae Bom. 29, PB. 
v. GOPALRAO. 46 Bom.L.R. 415. 
+ 
10—Swit in forma 


f. 
a—Partition suit—Preliminary decree— 
Plomtifi giving up kis shave dn ‘final decres— 


—---—O. XXXIV, r. 4(4)—Mortgage—Pruisne 
mortgagees—Right of puisne morigagees to 
for personal decree when assets not suji- 


@riess—Indian 


= 


an toortgageea, it 
of the Court under sub-r. (4) in 
O 1908, and 


i , Civil Procedure 
forms Now. 9, 10 and 11 in A 
i ng thè (PP 


XXXV, r. 6. See Cavin 


——O7 PEROCÊDURE 
-Cow, O. XXXIV, r. 4 (4). 46 BomLR. 851. 


Where the case ia of such a nature that it 
i absence of the 
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CIVIL PROCEDURE CODE, O. XLI, r. 4— 
(Comtd.) be 


eal succeeds, or order 
enures for the benefit of all the appellants in- 
cluding the deceased. 


DHONDG v. WAMAN. 46 Bom. L.R. 737. 


——O, XII, r. L See CIVIL PROCEDORE, 
O. XXI, r. 3 46 Bom LR. 424. 


————O, XLVI, r. 1—Review—Appeal—Sub- 


REEE E ae bs 
tion for review of a judgment pre- 
sented aT the Aine of that 


: 


CO-ACCUSED, confession by. 
‘The eonfeskion of 


EMPEROR v. SAVLIMTYA. 46 Boa. L.R. 589. 
COMMISSION to on 

of ingyrere i him. See PRINtIPAL 
AND AGENT. 46 Bon L.R. 279. 


COMPANIES ACT (VII of 1913), S. 38(3)— 
Joint stock company—Shares, transfer of— 
Whether transfer form to be “ duly stamped” 
Register of shareholders-—Rectification. 

To entitle a person to be registered as a 
shareholder ee a joint aaen : 
present to 
companied by a tréthfer farm executed by the 
tranaferor and transferea hnd “ z 
as required a 38(3) of the Indian 

ies Act, 1913. 


EW CIEN BANK v. ASIAN & Co. 
e 46 Bom.L.R. 782. 


favour of 
form as altered by notification—Publication 
alterations alons, whether suficient. 

The notification issued 


0; 
of 
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COMPANIES ACT, S. 151—(Cossd,) 
doubtful debts for which adequate 
bas been made in their accounta to 


faction of the auditors, is ultra vires, 
Semblis, The 


satis- 


(So bed by Lokur and Rajadhyaksha JJ. 
Beaumont C. J. dissenti 
SHAMDASANI v. CENTRAL pra i 





S. 235—Misfecsance  steit—Creditor’s 
Liquidator—Death of li ‘or— 
Whether proceedings can be taken agatust per- 
sonal representatives, 
creditor. agaist the guitar brought by a 
tor of a 
a Biot he bain Comarca ABE 
ee Do proceedings 
died pen 
MANILAL v. VANDRAVANDAS, 46 Bom.L.R. 391. 
——S, 278. See ee Procepure Cops, 
A 362. 46 Bom.L.R. 204 (F.B.). 


CRIMINAL © PROCEDURE 


eae 282. See 
; 46 Bom. L.R. 204, (F.B.). 


Caw, S. 362 


COMPANY, Investment of money—Shipping 
company—M amorandum of association—Oh- 
jecis of com y Acquisition «of “ personal 


estate and efjects”—Invesiment of money of 
compan chase of bullion by company out 
of sur cask—Transaction not ultra vires. 


Defendant No. 1, a shipping company, pied 
incorporated under ‘the Indian Companies Act, 
1913. Its memorandum of association stated 


owing, .plant, personal 
and erect” (cL 3(g) (3) i and “to perform 
or al o ro ollowing 


i 
company, having Gled a suit for a tian 
that the company’s RE sele vires :— 
Held, dismissing the suit, that the 8 
action was infra vires a included in 
ob} as stated in its memorandum-— 
bY, Stone C.J J, jon the ground that though 
ag an in- 
caine ee a a, yet it was justi- 
fied as the acquisition of “ personal estate and 
by E i T, on the grind thes 
» Of 
A ent covered By cl. 3 


action 
7 d that event tle bull 
(i) ann be tudes Ei ue Goes 
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PET 
“ peraonal tate, «nd effecta” as used in 
cL 3 (g) (3). 
WAMANLAL v. Scinpia &c Co. 
i 46 Bom L.R, 145. 


a Managing: agens Areeni with firm 
Of ROWIRMI AE agents for employment in future 
A gre to be executed afresh when firm 
took new*partngr—No such agreement executed 
with nsw partners—Retirement of last original” 
ee cama of agency—Novation— 
Tobha 
On Deœmber 7, 1907, defendant No. 1, a 
oa PoE 


B 
i ne 


Rig 


agree- 
ment if necessary with the said firm and 
partner or partners therein in the terms 


ge 
w 
for) 
g 
BQ, 
Fe. 


F 

2 

E 
Hey 3 
PE 


e a ae aa constituted by the 
addition of a new partner. The fourth and 


the surviving partner in the original firm 
asi hig share in the firm to his aon (de- 
fen No. 2) on October 5, 1939; and on 
Movember 20, 1939, the company issued a 


BHAGWANJI v. ALEMBIC WORKS, _ i 
46 Bom. L.R. 265. 


——-Misconduct-—-Dismissal—Quariesls bet- 


reasonably apprehend has such a 
a E Gr an er 
@n the discharge the employee of that part 
of tmployer’s i 


employee's efficient discharge he to 
his employer. Poon oe A 


1944 


COMPANY—(Costd) N 


business, and the nature the duties of ihe 


inorder fo anve at a Ju gation on te 
er to arrive at a just qponclusion on the 


T smisconduct includes 
the partnera 


& 
46 Bom.L.R. 324 (P.C.). 
COMPROMISE of sait embracing matters 
autail `- Civit PROCŒDURE Cong, 
46 Bom. bR. 931 


———registration of. See CVa PROCEDURE 
O. XXXII, r. 7(2). 46 Bom L.R. 931 


CONCUBINE. See Hinpu Law, CONĈUBINE. 


CONCURRENT FINDINGS—Practice. 5 
The rule relating to concurrent findings of 
fact in the Courts below involves concurrent 
findings in all the Courts below and not in 


CONFESSION of co-accused. 
The confession of a co-accused ia not in any 


CONSOLIDATION of appeals—Securit Jor 
costs-—Privy Council. 2 
ri ore appeals than one are consoli- 
or the hearing before the 
Privy Counal, a a a 
seperately for each of the appeals so consoli- 


VENKATRAO v, BASAVAPRABHU. . 
46 Bom L.R. 724. 


‘CONSTRUCTION OF STATUTES, cogstrue- 
Ehe pie of Court. 


on of se ete oe be cof? 
gocucling to ta plain meaning, neither 
Ming fot nor eublracting tren fy ad when 
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CONSTRUCTION OF STATUTES—/(Cowtd,) 
the terms are clear and plain, it is the duty 


of the Court to give effect to it as it stands. 
PANDURANG v. SHAMRAQ. 46 Bom. L.R. 618. 


such i 
eforced seg atid no -other manner than that 
E 9. 

v. PURSHOTTAM. 46 Bom.L.R.449. 
effect-—Criminal Proce- 





———Retros 
dure Code, Sec. 411A. 
The provisions of a 411 oo pe eiamal 
Procedure Code are not 
EMPEROR v. HASAN. Bon LR. 417. 


The bombay Increase of Cowrt-Fees Act, 
The- Bomba crease of Court-fees Act, 


CONSTRUCTION of will Sea PRIVY COUNCIL, 
CONSTRUCTION OF WILL. 46 Bom.L.R. 509. 


CONTEMPT OF COURT—Scandalising the 
Court—Comment on action of Judge outside 
Court—Action for defamation. 


to be used sparingly and always with reference 
to thee administration of juatice. The test is 
whether the comment is calculated to lower 
the authority of the Judge. 

Where there is no criticism of any judicial 
act of fae Judge ór any imputation for any- 
thing done or omitted to ba done by him in 
a ae en 





for ary judicial 


done 
proceedin 


Melee eee eae ts see 
tive. If a Judge is defamed in such a way 
aa not to affect the administration of justice, 
has ébe ordinary remedies for defamation if 

he should feel impelled to ‘use them. 
A crtticiam alle e aii 
thes Chief Justice has ill-advised 
es 1k eating. to he Subaenate ta Sidre ane: 
derier them to „collect money for the 
does not amount to contempt of 


High Court—Power to punish—Person 





in contempt residi outside jurisdiction— 
Whether High Court power to order arrest 
af such person. 


_ The power to punish for contempt of Court 
paer inherent in superior Courts of Re- 
mri? Shieh in Tada. are the. High. Couite 
Each High Court has inherent power to punish 
contempt of itself. No other Court has any 
power to deal with contempt of 

Wher a High Court considers that a person 
has coxfmitted contempt of itself, although 

. . 
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CONTEMPT OF COURT—(Cosid.) 


ee may have been committed out- 
gide its iction, it can deal with that 
gon, if he were within its jurisdiction. 

ia, however, no power in the High Court itself 
to arrest for contempt of Court a person out- 


aide its jurisdiction. 
HORNIMAN, 46 Bom.LR. of 


In 16. 
CONTINGENT BEQUEST. See WiL, Cone 
STRUCTION. 46 Bom L.R. 356. 


See SUCCESSION Act, S. nae 
46 Bom L.R. 865. 


CONTRACT, completed contract—Covenants 
for title-_Non-payment of Municipal “taces by 
vehdor—Payment of taxes by intending pur- 
. chaser—Transfer o pee Act ( of 
1882), Sec. 55(1) (g)—indian Contract Act 
(IX of 1872), Sec. 69—City of Bombay Muni- 
cipal Act (Bom. IV of 1888), Sec. 212. 
Defendant No. 1 was the sole holder of de- 
benturea issued ‘by two mill companied; and 
defendants Nos. 2 and 3 were trustees under 
the deed of debenture. Under a power resery- 
ed to them, on the making default 
in payment of the amount of debentures when 
the same became due, defendanta Nos. 2 and 
of the mortgaged pro- 
to the mill companies. Plaint- 


aed taxes 1, 1933. On 
ovember 29, 1937, intiff No. 1 agreed to 
sell to plaintiff No. 2 (a roared moaba for 


th of taking over the propertiea from 
plaintiff’ No. 1) the jes as from Sep- 


7, 1937. On February 23, 1939, plaint- 

aiff No. 2 settled the claim of at Ra 
466-12-0 and d the amount to the 
Municipality. On 25, 1939, defendants 
Nos. 2 and 3 the ae es glirect to 
intiff No. 2, plaintiff No. 1 joining: aa a 
consenting party. cofitained 


: any done ... e any act 
whereby the Said land hereditaments and 
premise ‘are in anywise 

tiffs then sued to recover from the de 
fendanta Rs. 77,522-6-0 (being the propor- 
Te ee ee perae o 
ae. eee anterior too Septet 9, 
Held, (1) that defendant No. 1 entered into 
the contract of sale with plaintiff No. 1 on 
hia. own behalf, and not as agenta for the 
trustees an Nos 2 and 3), even 
though he ha to procure jħelr con- 
CIMTETICe as ` 
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CONTRACI—(Costd.) 
(2) that as contract was no longer exe- 


(3) 


taxed, 

duties now or hereafter to ie eae ae 
the Government of Bombay and the Munici- 

ein respect. thereof ;- 

that neither was plaintiff No. 2 entitled- 
to recover the amount, under a 69 of the 
Indian Contract Act, 1872, since on the date 
ee a 1939, it had no 
ia ears or other ri in the property and 
_ therefore a eee 


againat plaintiff No. 1 or for recission of 
contract dated November 29, 1937, and a claim 
for the payment of the ‘price ; 
(7) * that defendants os. 2 and 3 were not 
eve cade the renan, ees ee 
because prior to the date the codverante 
was executed plaintiff No. 2 had voluntanly 
paid off the arreara and no arrears or charge 
existed on the material date; 
e. (89 that therefore the daim failed both 

defendant No. 1 as also against defend- 
ants Noa. 2 and 3. 
STATE OF GONDAL v. GOVINDRAM. 

46 Bom L.R. 822. 


CONTRACT ACT (IX of 1872), $. 23— 
Prosecution for non-compoundable offence— 
Stifling of prosecution—Agreement by com- 
plainant not to object to witkdrawal of prose- 
cution—Wihether eement void. 

An agreement ich is the outcome of an 
understan that 
objet to withdrawal of 
against a person, 
poundable offence ba tl been taken cog- 
nirance of, Goce Tee tes ada eee 
of the Indian Contract and is there- 
fore void and coder he 
SHRIPAD v. SANIKATTA. 46 Bon L.R. 745. 


——S..24. Ses CONTRACT Acr, S, 23. 
46 Bom.L.R. 745. 


—_—S, 39--Wrongful repudiation of contract 
—Rescission by other party—Whether party 
rescinding Hable to*make rastitution—Contract 
Thich pay te A aa end to” piss 
amages for eS 0 

TOERE ARESA . OF 

A contract which may “put an end to” 
mee a. 39 of the Iden Contract Act, 1872, 


1944, }: 


CONTRACT ACT, S. 39—(Contd,), 


———S. 65—Cwi] Procedure Code (Act V of 
1908), Sch. II, para. 11—Mortgage discovered 
to be void after fling of suit to enforce it— 
Mortgages abandoning claim on persondi cove- 
nani—-Whether motigages can recover loan as 
matter of restitution. 

In a suit b a mortgagee to enforce his mort- 
gage it was found that the mortgage w&s void 
as the , in terma of para, 11 of the 

3 the 
was “incompetent to mortgage” propert 
At the hearisg the mortgagee abandoned his 
daim on 


Held, that the mortgagee could refuse to be 
bound by the contract of loan the i 
af the contract had gone, and that in the,special 
circumstances of the case, as the security was 
discovered to be void after the suit was insti- 
te ane OEE E see end Thal 
the mortgagee was entitled to recover the 
amount as a matter of restitution under s. 65 

of the Indian Contract Act, 1872. 
Raya MOHAN v. MANZOOR. e > 
46 Bom.L.R. 170 (.C). 


rn, 69. See CONTRACT, COMPLETED 
CONTRACT. 46 Bom.L.R. 822. 


———§, 196—Contract. Kontan ens Assign- 
meni of decree by unauthorised agent purport 
a a a A net behalf Whether Drin- 
ify such act. 
wud sa. sis open to a principal Contract 
it is open to a prin to ratify 
the act of his agent who, wi express 
authority, has, in the exerowe of 2 power of 
aroe, to act on his (principal’s) 
in assigning a decree. par 2 
in Spee equivalent to previous authori 
oi or it may be effected aliealy 
BHAVANI SHANKAR v. GORDHANDAS. 
46 Bom.L.R. 228 (P.C.). 


S. 206—Revocation of agency—Reason- 
able notice. See PRINCIPAL AND AGENT. 
46 Bom L.R. 279. 


CONTROLLER, certificate of, See TRANSFER 
o PERET Act, S. 113. 46 Bom. ER. 776. 


CO-ORDINATE TURISDICTION—Judgments 
~ Binding nature of. 
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CO-ORDINATE EEN Contd.) 


A Judge of the is 

of the High Comte Se ae 
Court so as Conan 

ordinate sting . m 


EMPEROR v. VITHAL, 46 Bom. L.R. 860. 


e————Principlea which make it i to 
follow the iio. ot Courts of cardia 


gusicin ‘dined In re. 46 Bom. L.R. 916. 


Or RIGET Eine dniami of copy- 

nig 
Te a person publishes a picture of the 
image of a deity with some variationa and 
ishes it with details borrowed from his 


R 
46 Bom. L.R. 679. 


COSTS, EEE ERN, wife awarded 
party and pariy costs—Whether ker solicitor 
com recover solicitor and client costs from kus- 
band. 

Where a Judge in a divorce case gives party 
and party costs to the unsu wife, her 
solicitor can recover solicitor and client costs 
from the husband if he proves among other 
things that he acted on reasonable grounds, 
made adequate inquiries, and showed proper 
diligence and full care. 


EASTLEY v. ROZARIO. 46 Bom L.R. 389. 


third party—Suit dismissed wilhoui 
order as to costs—Whether a iii i can Te, 
cover his costs from third part 

prince the decndaee E tie mie 
third party, who has indemnified him not only 
as to coats but in very wide terms and who 


without any order as to costs, the defendant 
is entitled to from tke party his - 
own costs of the taxed as between attor- 


pone BAJRANG LAL, 46 Bom.L.R. 345. 
COUNTER CASE, trial by°same Judge.: Ses 
PRACTICE (CRIMINAL), COUNTER CASE. 

46 Bom.L.R. 166, 

COURT-FEES ACT 
(a)—Suit for ae 
fees. 

A suit to recover possession of land based, 
o a pan Oa Aerie a e a 

Eds by a 7(x)(a) and not 
bya vey the Court-fees Act, 4.870. 
MULJBHAI v. CHANCHAL. 46 Bom.I.R. 731. 


r e 


(VII of 1870), S. 7(x) 
performance—Suit for 
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COURT-FEES ACT, S. 
FES Act, S. 7(x) (a). 


Payment of increased probate 


76). 
46 Bom L.R. 731, 





S. 19-1. 
Court-feea, 
wees ACT. 


SCH. I, ART. 17(v)—Suit to set aside 
decres or award—-Court-fea prescribed whatker 
ad valorem gree 


eae of art. 17 
of Schedule Hof the Court-ees Act, 1870, (as 


amended by Bombay Act II of 1992), for a 
suit to st aside a decree or award, is an ad 
valorem fee, and the le Rt 
Suits Valuation Act, 1887, icable to 


atch a suit, with the reault that t 
‘determinable for the computation of Court-fees 
and the value for purposes of jurisdiction’ must 
be the same. 

KISANDAS ti, RAGHO. 46 Bom.L.R. 663. 
COURT-SALE, gare sede’ of on Payment of 


a lesser ae See 
0. XXI, r. 8 (1). 


COVENANT FOR TITLE. See CONTRACT, 
COMPLETED CONTRACT. 46 Bom. L.R. 
2 


CRIMINAL PROCEDURE CODE (Act V of 
), S. 87—Proclomation. 
A proclamation made under a. 87 of the» Cri- 


presal af Sere ae he ee 
or implication 

fee dguivalent to nodes. to the public of ita 
contents, even to the inhabitants ‘of 
oc village where it is published. 
ESWARAMURTHI v. KING-EMPEROR. 

46 Bom.L.R. 544(P.C.). 


in writing that ba has not omitted fo, sel 
. his mindəto thg facts’ before “he made the 
order. e 


RATANCHAND:#, Kael. 46 Bom.L.R. 808 


S, E E tnial—Joinder of charges— 
Offences of the same hind—Offences Gommitied 
in course of same transaction—Tnal votd— 
Defect whether capable of being 
regulanity—Explosive Substances Act (VI of 
1908), Secs. 3, 4(a) (b), 6. 
The accused manufactured 





chowkies 
“plode. The accused was, on these facts, tried 
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[pecially becnuse it 
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CRIMINAL PROCEDURE CODE, S. 233— 
(Contd.)° 


dropped fia contravening the 
pe of the ami 
ear aarti 


felis the charge under a. 4(b 
Judge convicted and ge nse e AUO o 
the second 


trial having proceeded on an 
framed in contravention of the man pro- 
of the Criminal Code, could 


that tha accused could pot be tried at 
one trial for three offences under the first charge 
under a 235(1) of the Code, because 


connected together as 
to fob ong ansad fier ould they be mid 
to be one series of acta committed by the same 


(3) ete come ot aie offences was 
not permissible under 4. Co ee 
since ene of them in which the bomb exploded 

e under « 3 and the other two 
in which there waa no were punish- 
osive Subetancea 


a ee E 
Act; nor waa the ect cured under 8 234 
(2) ibataase tha fences wae aot of the aime 


of the first charge 

(1) of the Code, for 

bombs on different ocra- 
ea CCE ee 
connected as to form one and the same tran- 
saction 

(6) "that though ordinarily a eeries of acts 
may’ be said to be ao connected together as to 
form the ‘same transaction When they are so 
related to one another in point of purpose or 
cause and effect or as principal and subsidiary 
acta as to constjtute one continuous action, 
yet a mere common purpose does not consti- 
tute a transaction nor is the mere existence of. 
some general purpose or design sufficient to 
make ail, ada done. with that object in view 
parts of the same transaction ; 

(7) that even that the accused 
made the bamb shells and screw capa enab- 
ee ee ee 
bombs and Die e 
Seregt days, those acts could not be regarded 

as to form ‘one transaction, 

ea posible hat thie 

thrown by diiferent persona. not 
connected with each other; 





1944. ] 

CRIMINAL PROCEDURE ¢CODE;,’ 8. 
(Contd) ieee 
(8) that the abd in contraven- 

tion of the ey inte a at ga. 233, 

dure Code was illegal, sande though no 

D pie nent have been thereby occasioned, 








——S. 234. See CRIMINAL PROCEDURE 
Cops, S. 233. 46 Bom. L.R. 555. 
——S, 235. See CRIMINAL PROCEDURE CODE, 
S. 233, : 46 Bom.L.Ẹ. 555. 
| — See CRIMINAL Procepure .Cane, S, 403. 
46 Bom. L.R. 584. 

——S. 236. Sea CRIMINAL PROCEDURE Come, 
S. 233. 46 Bom. I.R. 818. 
— Sese CRIMINAL ProcmDuRE Cons, S. 403. 
46 Bom.L.R. 818. 

S. 237. See CRIMINAL PROCEDURE CODE, 

423. 46 Bom.L.R. 513. 
"See CRIMINAL ProcepuRE Cong, S. 403. 
46 Bom.L.R. 818. 

S. 239. See CRIMINAL PROCEDURE CODE, 

233. 46 Bom L.R. 555. 


——S, 297—Judge—Charge io jury—Duty of 
Judge to lay down law—Reading of sections 
offended against whether obligatory—Indian 


vidence Act (I of 1872), Sec. rice VA 
etn- 


the evidence aa jury in tak- 
ing the view that ‘3 case WAB cover- 
ed by ane or i 

A Judge is, however, not bound in his charge 
to the jury to in exceptions which, in his 
opinion, are not applicable and for which there 


is no foundation whatever laid in the croses- 
examination. 

Where counsel for the accused has, for what- 
i ing forward the 
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CRIMINAL PROCEDURE CODE, S. 297— 
(Contad.) 


opener tet 1 any thing in the evidence whet 
EMPEROR v. HASAN (No. 2). uae 
46 Bom.L.R. 556 (F.B.). 


——S. 362—Indien Companies Act (VII of 
1913), Seps. 282, 278 (2)—Presidency Magis- 
trate—Swmemary tri ences under Indian 
Companies Act punishable with imprisormment 
a lems such Offences triable sum- 
marily i 


All offences under the Indian Companies Act, 


1913, punishable with imprisonment as well as . 


fine are triable by a Presi 


the Criminal 


unless 
E EM 
v. Sik H. P. Mopy 


46 Bom. LR. 205 (F.B.). 


e a eee for oe 
offence ing out of same facts—City of Bom- 
o 


Bom. IV of 1902), Sec. 112 
( nterpretation, . 
The a reputed thief, came in a tari 
certain day and 


T 
n 
i 
ep 
ga 
i 


PS 
AEF 


revision :— K 
Held, (1) ibat the second trial was in 
as it fell under as. 408(2) and 235(4) a 
i 898, inasmuch 


Be. 
afk 


The word « loitering” i used in a 112(d) 


nes IBRAHIM. e46 Bom L.R. 584. 


——-ndian Penal Code (Act XLV of 1860), 
Secs. 300, 299, 328—T rici for offence of murder 


up by Judge for offences of mur- 
der, culpable homi not amounting to mur- 
der, ous hert—Verdict of mot peiliy on 


charge of murder bid verdict on ciher 
counts——Retrial of accused on other counts not 





ts 
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CRIMINAL PROCEDURE CODE, S. 403— 
(Contd.) 


der or even on the leer offence of culpable 
homicide not amounting to murder or grievous 
burt. The jury brought in an unanimous ver- 
dict of not guilty on the charge of murder or of 
the offence of culpable homicide not amoust- 
ing to murder ; but a verdict of not guilty 
by six to three for offence of griévous hug, 
me which the Judge did ‘hot agree :— 

, that the accused was entitled to ac- 





Trial by jury in excess of legal number 
—Wketker trial Court ceases to be Court of 
competent jurisdiction—Cowrt whether includes 


Mn a trial before a Court of Session the Judge 
under a 


ed, that under a 403(7) of the Code, 
could not be re- — 
, that the Court before which the firal 


an use of the word “ Court’ 
in a 403(1) of Code exchides the jury. 
EMPEROR v. VITHAL. 46 Bom.L.R. 860. 





single Tai presiding oe Court Criminal 
Sessions—ConstrucHon of statute—Relrospec- 


of a 411A of the Criminal 


gave a right of the d@ision of a 
single Ju at a criminal sessions of 
the High Court, are not retrospective. 





- 423-—Charge—Alteration—A ppellate 


ie a 423(0) (d) oi he ee 
dure Code, an power 
to amend a charge of abetment of a specified 
as to turn it into a charge of abet- 
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CRIMINAL PR 
(Contd.) 


tion. If there pat bane of injustice 
done or of thé accused Bae werent 


the Court shouid 
at least make him the offer of a new trial on 
the charge as amended. But it is not always 


CODE, S. 423— 


. 46 Bon L.R. 513 Œ@.G). 


—— "S$, 494—Public Prosecutor—Witkdrawal 
from prosecution—Consent of Conrt—-Whether 
Court bound to aati its reasons for giving 
conseni-— Dismissal complaint-—W hether 
order? for dismissal to record Téasons, 

In permitting a Public to with- 
draw from the prosecution of any person, un- 
der. 8. 494 of the Criminal Procedure 


is one which is alread pee oe by 
the Public Prosecutor. Unlesa 


1898, allows the report of the Chemical Ana- 
l to be used as evidence without the officer 
iħg called as a witness. It is obvious, how- 
ever, that the weight to be attached to such 
a report must depend to a considerable extent 
on the reasons which the Chemical 
gives for the conclusion he has arrived at, and 
in some cases, where the matter to be report- 
ed on is the presence of certain substances in 
the article submitted for examination, much 
sould aan enThe quay of the incriminat- 
ing substance foun article, If the 
Chemical Analyser's report alone is to be con- 
sidered sufficient, it should contain all the ın- 
formation which that officer himself would 
have been able to furnish if he had been exa- 
mined as a witness 
46 Bom.L.R. 461. 


—— 8, 517—Confiscation—Order—Defence of 
India Rules, r. 81(4). 

Where an Order issued under r. 81(2) of 
the Defence of India Rules does not provide 
that any grain in 
has been contraven 
Pec es a ee a 
under r. 81(4) as amended, nor hag the Court 
power to order œnfiscation under the wider 
powers conferred by s. 517 of the Code of 
Crifainal Procedure, 1898. 


EMPEROR v. PURSHOTTAM. 46 Bam. L.R. 49. 


~——0Order of ee of i ac id 
of India Rules, T. 


1944.] 


CRIMINAL PROCEDURE CODE; 5, 517— 
(Costd,) $ è , 


in r. 5 BLADA the Defence of 

Tain Helo 190 diat aa ordé for forfeiture 

can be passed “ Oa ” shows 
the denr ‘intention of the Ledalanie thet no 

order of forfeiture can be made if the Order 

made under r. BIC) does not provide tor ft 

words “if the Order so prewides” 


E BL(2) limit, the Courts power oe coo- 
fiscation under the general of a 517 
of the Criminal Procedure Code, 1898. 

EMPrROR v. HANSRAJ. 46 Bom.L.R. 529 (F.B.). 


———S. 537. See CRIMINAL promi Cone, 
S, 233, 46 Bom. LẸ. 555. 
——-—§, S011), Tr. 1 and 2—Government of 
India Notification No. 4051/2)—Accused in 
military service charged with theft—Prosecu- 
tion given o y to obtain permission o 

military axt fer trial of accused—M: 

tary authorilies not moving Magistrata to pro- 
ceed swith a of accused—Vali- 


dit 
"oder T T aad 2 made by ths Goverment 
under s. 549(1) of the Criminal Pro- 


ae 1898, two courses are open before 
a i with the trial of an ac- 
cused person who is in itary, naval, er air 
force service : (1) The has to come 
to the opinion that be with 
petent military, na or air force ity, 
and in that must record his reasons, 


ed to -by 

cise of such is not dependent on 
whether he is moved such authority or not. 
The i is under no obligation to re- 
cord reasons for not being of opinion that he 
should with the tri 

Empraor v. D’SENA, 46 Bom.L.R. 857 


CRIMINAL TRIAL—Jurisdiction—Subject *-of 

Indian State committing crime within purisdic- 
tion of British Indien Court-—Arrest of ac- 
cused in Indian State by Britisk Indian Police 
—-Subsequent extradition and surrender of ac- 
cused by Indian State authorities—Trial and 
conviction of ama British Indian Court— 


Whether arrest vitiates trial and 
conviction o 

TS ces cs aaa ee Te 
dian State), was charged with murder com- 


mitted in a train while it was running between 
at Nac Wor Punjab Railway, 
within the te of Jind. Jind. Phe State of Jind 


by the British Indian Police at a place in the 
Sas of Thi cutee the miany ee There- 
after he was formally extradited 


GENERAL INDEX. 


CRIMINAL TRIAL—(Coxtd.) 


over to the authorities of Rohtak Distn 
British India. 


that the 
his arrest vitiated the whole of the 


Held, at the validity of the trial and con- 
viction of the ee 
ay an bit gerest 


a ene usage—lmmemorigl 
° fn Tiel liebe a e ts aa 
ae te ee ee 


DEATH of appellant, partial representation "to 
Seay aa See CIVIL PROCEDURE 
46 
meere a A ea 
his degal 
Cow, S. 2(11). pa a eons 


eran Aree eee apie mtean maa 
against him. Ses Čomranms Act, S 235. 


-—— transfer of pending suite to. See Bom- 
BAY AGRICULTURAL DesTORS RELIEF Act, S, 73. 


46 Boma L.R. 715. 

Dee ee mie Drivilego— 
‘Bar Conn- 

igh Court— 


Resolution passed 
cils Act PE of of 1926) 
Disciplixary jurisdiction Advocate—Allsga. 
tions ġn petition to High 


Court—Alle : 
afidavit tn support of peiitiom mian taken i ix 
judicial proceeds absolutely privileged, i 
made i i 


Allegati in a‘pefition as well as in 
the affidavit in of it addressed to the 
High Court for ing steps under the Bar 
Ceuncils Agt, 1926, against a legal practitioner 
under the “di jurledietion are essen- 
tial steps in ju peoceediig and are 
rions 


passed by a Municipality to 

tal egal advice and to take stepe under the 

vise, pe frat doentia sp TR 
is sep 80 ar BB 

ia invoking the 

hin he Aa ad R 


ies absolutely. 
“GovIND y. GANGAD en Ns 


DE @xecution—Dacree im 


CREE, ber-, 
and handed! petual kabilitp—Declaratory pio ie of 


e 
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© DECREE—(Contd.) 


executing Court—Rea judicata—Civi] Proce- 
dure Code (Act V of 7908), Sec. 11. 
A landlord decree 


ube deee ee eel eS 
cuted thrice. When it was sought to be 


“Held, (1) that the decree directed the de- 
fendanta to Ra 304 year and did 
wt pee their lability -to` pay that 


amount 

(2) tial while iowa not Doper nat 

decree like the present should be 

passed, once it was passed, rightly a 
the executing Court was bound to execu 

and could Be he S Of ike 


decree ; 

(3) that as the decree was already executed 
om three occasions, the defendants were bound 
by res judicata and were not at liberty to re- 

the question whether it was a mere de- 


ecree : 
e VYASCHARYA v, DAJ. 46 Bom. LR. 718. 
‘DEFENCE OF INDU ACT (XXXV of 1939), 


of TE the Defence of Ifdid Act, 

1939, is mae a viras. 

HAVELIHAM SHetTy v. Morvi STATE. 

46 Bom. LR. 877 Œ.B.) 
. . 


See DEFENCE OF INDIA 
RULES, T. 81(2) (4). 46 Bom. L.R. 529. 


S. 2(5)-—Dejence of India ae 1939 
Tr. 3, 26, 119—General Clauses A X of 
1897), Sec. S—Delegation of Kes eee 
tule—Subsequent amendment of rule—Whe- 
ther such delegation covers subsequent amend- 
meni—Delegation not “ instrument ”—Service 
of order on person affected—Mode of service 
—-Effect of omission of formalities én service, 

The delegation of its powers by a Provincial 
Government under a rule of the Defence of 
1939, to District Magistrates 
ce, under 8. 2(5) of the p 
fence of India Acts 1939, ia valid only to the 
extent of the rule aa it stands at the date of 
the delegation. It doea not sea to cover 
amendments made in the rule to 
such date. A delegation ie | wecessary “to 
bring the amendments into effect for the ex 
ercise of powers under amendment. 

The delegation of powers under the rules 
cannot therefore be deemed to cover the dele- 


———-$. 2(2) (xx). 





re-enactment of the rules, . 
Rule 3 cannot be deemed to provide for the 
interpretation of orders under the 


rules ag from the interpretation o 


>. 
Act, 1897, for the 
f the ordera. An 
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DEFENCE OF DÅDIA ACT, S. 2(5)—(Contd.) 


order of delegatiefi is not an instrument within 
the meaning ef s. 8 of the Act, nor is it an 


flere iat Be is in the abi of reading he 


passed 

ledge by er means, it cannot be said 
that She has not received notice of the order 
ee gee te ee ee erence aie 
the form prescribed by r. 119. 

The consequence of failure to carry out the 
provisions of r. Vi a pro rather aa 


that the person affect: eterna 
notice of the order affecting him, and that the 
person affected will find it easier to establish 
the fact that he had not received notice, as- 
suming that ir any particular case the burden 
of proof was upon him to prove affirmatively 
that he had not received notice. 
EMPEROR v, RAYANGOUDA. 46 Bom.1.R. 495, 
——,-8. 14. See BOMBAY RENT RESTRICTION 
ORDER, cl. 8. 46 Bom.L.R. 877 CEB). 


DEFENCE OF INDIA (AMENDMENT) 
ORDINANCE (XIV of 1943 )—V aidit y—Re- 
trospective Ordin dinance amending 
Act of Legislature—“ Skall be deemed always 
to*have besn”—lInterpretation—-Pending pro- 
ceedings—Government of m Act, 1935 (26 
Gto. V, c. 2), 9th Sch., Sec. 7. 

Ordinance XIV of 1943, ae by the 
Governor General, under 8, 72, as set out in 
the ninth schedule to the Government of India 
Act, 1935, has, under the section, the like 
force of law ag an Act passed by the Indian 
Legislature. It is, therefore, valid though re- 
trospective in its effect, and though it amends 


have been substituted,” in s. 2 of the Ordin- 
ance mean that the new clause is substituted, 
and the old danse from the date of its incep- 
tion is to be red in the form of the subetitut- 


DEFENCE OF INDIA RULES, 1939, r. 3, 
Ses DEFENCES oF INDIA ACT, 8. 2 (5.) . 
46 Bom. L.R. 495, 


1944.] 


DEFENCE OF INDIA RULES, 1939, R. 26— 
Ultra vires—Defence of sa Act XXXV of 
1989), Sec. 2. 

Rule 26 of the, Defence spf India Rules, 
1939, iy elita ire Deine Canes de the rule- 
making po oe a 2 (2) (x) of 

the Defenge e of Indis Act, 
EMPEROR v KESHAV TALPAÐE. 
46 Bom. L.R. 22 (F.C). 


——Ser DIFENŒ oF Inpa Act,*S, 2 (5). 


4@Bom. 495. 
—-—R. 34 (6) (e)— “Prejudicial act”-— 
Indian Penal Code (Act XLV of 1860), Sec. 
124A—Sedition—Gist of offence—Incttement 


to violence-—Mere abusive words, not enough. 
The gist of the offence of “ prejudicial act ” 
under r. 34 (6) '(e) of the Defence of India 
Rules, 1939, as of the offence of “ sedi- 
tion” under s. 124A of the Indian Penal 
Code, 1860, ia incitement to violence :®mere 
abusive words are not enough. 
EMPEROR v. SADASHIV. 46 Bom.L.R. 459. 


——r. 38 (1) (®)—” Without lawful 
authority or excuse”—Reserve Supply 


Services ( 
nance) Ordinance (XI F 1941), Sec. 5(b). 
"Rule 38 (7) of the Defence of India Rules, 
19389, ita the of a prejudicial act 
without lawful authority or excuse” and 
does not require that the apse should be 
reasonable j 


i where com- 
modities for military purposes are 
stored and where they are transported to 
places where are required by military 
authorities, on that increase in 


(1) (a). 
The of r. 81A sii to trade 
disputes as defined by the Trade Disputes 
Act, 1929. 


Semble. Section 5(b) e grep 
vices (Maintenance) Ordinance, 1 applies 
A a oF O A 


46 Bom L.R. 444. 


————r, 39--Prejudicial report—Possession— 

Premises in occupation or control—liabilsty of 

wije—Occupation means legal occupation. 
Accused Noa. 1 and 2 vee ee 


cused No. 2 having 
39 pf the Defence of India 


Rules, 1939, of 


GENERAL INDEX. 


DEFENCE OF INDIA RULES, 1939, R. 39—— 
(Comt.) 


being in posession of prejudicial reports and 
also of having them on premises in her occu- 
pation or contol, applied to the High Court 


revision :— 
the conviction, (1). tat 


(2) that the fact that there were lettera in 
addressed to the wife did not mean 
that she was in joint possession of all the 


contents of the box; 
a that accused "No. 2 was therefore not 





EMPEROR v. SUMATIBAI. 46 Bom.L.R. 102 
r. 56(3). See DEFENCE OF INDA RULES, 
r. 130(1). ' 46 Bom. LR. 196. 


r. 81(2)(a)}—Txr or tur-dal Removal 


A notification issued by a District Magis- 
trate under r. 81(2) (a) of the Deleng of India 
Rules, 1939, iting the removal of tur or 


, probib 
tur-dal from any within the limits of “the 





district fo any ce outside that district, is 
not uliya vires. 
v. PURSHOTTAM. 46 Boa L.R. 449. 


——et. 81(2)¢bb)—Ultra 
Rule 81(2) (bb) of the Defence of India 
Rulea, 1959, is not ultra vres. 
HAVELIRAM SHETTY v, Morvi STATE. 
46 Bom. L.R. 877 (F.B.). 


81(4)—Confiscation—Order—Crimi- 
nal Procedure Code (Act V of 1908) Sec. 517. 
Where an Order issued 

Defence of India Rules does not provide that 
any grain in of which the Order has 

po aes ia liable to forfeiture, the 
Court has no power to direct forfeiture under 
A H a ae ees 


ees Basi a 517 pf E the ge he r poen 
Procedure, 1 
EMPEROR v. Sagan” 46 Bom LR. 449. 








If the Order so provides—Oider for 
férfeiture. e 
The provision in r. 81(4) df the Defence of 


eis Gee e A en be ate 
the Order made under a. 81(2) does not pro- 
vide for t. The words “if the Order so pro~ 
vides ” in r. 81(4) limit the Court’s power to 
order confiscation under the general provisions 

of s S17 of the. Criminal Procedure: Code, 1898: 
The rulg is intra vires. 

EMPEROR y. P HANSRAJ, 46 Boa L.R. 59B). 
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in posseasion of the box ; : 
hanes that ahe could ct, be as in 
occupation of the house, for un . 39 oc- 


under r. 81(2) of the . 
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DEFENCE OF INDIA R R. 81A. 
_ The provisions of r. 81A only to trade 
l as defined by the Trade Disputes Act, 


EMPEROR v. KASHINATH. 46 Bom. L.R. 444. 


neat $< 


S. 2(5). 


119. See DEFENCE OF INDIA 


——+, 120(b). See DEFENÆŒ or IND 
Rurgs, r. 130(2). 46 Bom L.R. 1 


———t, 121. 


See DEFENCE of INDIA RULES, 
ï: 38(1) (a). 46 Bomn.L.R. 


444, 


r, 130—City of Bombay Police Act 
(Bom. IV of 1902), Sec. 57--Report in writing 
-a Char ga-skeet-—Obstruction to public ‘servant 
-First information report—-Prokibition agains 
kolding mectings—Order to clear area of all 

persons-—Disobedience, 
ie 130(1) of the Defence of India Ruleg, 
939, requires a Court to take cognizance of a 





ge ee ee a 
qn Co ee Side he Pee aoa 


person, 

meeting, is not guilty of an offence 
r. 120(b) of interfermg with officer. 
if he fails to comply with such a direction. 
EMPEROR v. JAYANTILAL., 46 Bom.L.R. 196. 





Report in writing—Police Officer. 
‘Rule 130 of the Defence of India Rule pro- 


fe diac oe Ba e ie 
t sent up by a 

theref eccrine bef the 
Magistrate for Any such eoffence, 

EMPEROR v. AM. 46 Bom.L.R, 449, 
“DEKKHAN AGRICULTURISTS’ RELIEF 
ACT (XVII of 1879), S. 2—Tr tion, re- 
lating to properly in Kolaba Dist | entered 


into in, 1902——Party to transaction earning hve- 
likood in that district in 1902—Whaether such 
person an “ agriculturist” at the date of trans- 


Act was extended to the district. In 
suit the defendant on the salè-deed the 
defen 
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‘turet at the date on which 
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DEKKHAN AGRICULTURISTS’ RELIEF 
ACT, S. 2—(CAutd.) 


GE the An And ee Mio tha. he daer ores 


KATRA Talne to earning by personal extr- 
A minor member of a joint Hindu A 
who derives his 1 from his share 
the income of the i lands, 
within the 


———S, 10A, See DEEKHAN AGRICULTURISTS’ 
REF Act, S. 2 46 Bom. L.R. 621. 


——SsS. 22 (2)—Decree-+Execution—Collector . 
directede to take possession of property-—Judg- 
ment-debtor to be agriculturtst at date of 
decrees. 
Where a -debtor is not an agricul- 
the decree is pas- 
ed him, 8. 22(2) of the Dekkhan Agri- 
culturists’ Relief Act, 1879, has no application, 
even though he acquires that status at the 
time when the decree is executed against him. 
PANDURANG v. SELAMRAO, 46 Bom. L.R. 618. 


DEPOSIT MONEY, payment of a leser 
amount in Court ia not suficient See CIVIL 
Procepure Cope, O. XXI, r. 


E aeea «allowance, calculation of, 
income-tax, See INCOME-TAX 
DER 10(2) oe 


46 Bodie 23>. 
DEVASTHAN spe: ejectment suit regard- 
ing. See EJECTMENT SUIT. Boni R Ml. 


1944] 


DISCIPLINARY beens heat 
made under, DICHON opin to 
statements en in. eed DayaMAtION 


és 46 Bom. L.R. 417. 
e 


DISCRETION of Court, aceon og AS 
Council «with. 


See Privy, COUN 
TION. 46 Bom. 303. 


DISMISSAL of managing agents ofea y 
for misconduct. See COMPANY, MANAGING 
AGENTS. Bom.L.R. 324. 


DRAINAGE TAX, levy of, on each separate 
tenement in a house. See MUNICIPALITY OF 
; 46 Bom LR. 733. 


EAST INDIA COTTON ASSOCIATION BY- 
LAW 81A. See STAMP ACT, ART. 5 
#6 Bain T:R. 66 


EJECTMENT SUIT—Properiy belonging to 
devasthan—Manager suing in individual capa- 
city—Swit whether competent. 

A suit by the manager of a temple brought 


in his individual capacity to eject a tenant 
from the temple property does not He. 
v. GODUBAL _ 46 Bom LR. 441. 


ELECTION TOURT isgue of writ of certio- 
rari in an. Ses CERTIORARL 46 Bom.LR. 675. 
ESSENTIAL SERVICES 


CE) 
ORDINANCE, 1941, S. 5(b)—sirike. 
Semble, section 5(b) of the Esential ser- 
. vices (Maintenance) Ordinance, 1941, appties 
only to individual cessation of work, and not 
to a strike, 


EMPEROR v, KASHINATH, 46 Bom.LR 444, 


EVIDENCE ACT M of 1872), J 9. See Evi- 
pence Act, S. 30 46 Bom.L.R. 811. 





S. 1L See EVDENŒ Act, S. 30. 


46 Boa L.R. 811. 


See Evipgnce ACT, S. 30. 
46 Bom. L.R. 811. 


See Evmence Act, S. 30. 
46 Bom. LR. 811. 


See EVIDENCE ne S. 30. 
46 Bom.L.R. 811. 


——§, 14, 





S. 15. 


S. 17. 





S. 27-—Statement accused in custody 
of polica—Discov 


ovir f of fact—Adsissibility of 
statement into e 


27 of the Indian Evidence Att, 
1872, makes eyen an incri statement 


b erin e ot ce 
made an accused in 

a in eee oe A Fa 
led to the di ice ead Oye ae 





mation, whether i SERES ad 
Rada difctly and immediately to the diff 
covery of the fact. 
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EVIDENCE ACT, S.°27—(€os#d.) - 


saying : “I put a bomb in R's office ; ° 


i and 
the indicated, 
A ey incor i eee A 
in R's office. 

46 Bom.L.R. 546. 


o—-—S. °30—Confession, what is a—Evidence 

of collateral offence, how far admissible—Indian 

Penal Code (Act XLV of 1860), Secs. 3, 

332, 395-—Jud g¢-—Jury—Charge—Misdirection. 
A confesacn must rele 


any of the ingredients of the offence charged 
does not amount to a confession. 

Evidence of a collateral offence cannot "be 
receivéd aa substantive evidence of the offence 

on trial, evidence may be given of in- 
tention and matters where the factum of 
* such intention or like mattera is relevant under 
s. 14 of the Indian Evidences Act, 1872. 

At the trial of certain accused 


offences of a particular and 
causing hurt to lic servants on *un- 
der sa. 395 and 332 read with s. 34 of the 


the evidence of acts done by some of the ac- 
cused with persons outside the case on occa- 


conf — 

(3) gt entice idle ali amount 
to admissions, under a. W of the Indian Evi- 

dence Ad, 1872, ee y EN to uae ay 

mf in cage | 


sections (viz. 98. 9 ier any of the appro 


a (5) that a. 9 did not apply, as it could not 
be said that the previous acts of sabotage 
Grier, Sang e ee pers nese ge 
Cares tor coag [0 Ce al ee eee 
the offence as part of one design ; 
(6) rete Tiga had no apohestion be 

the alleged 


cause acts of sabotage and daœi 
committed ns of the Lect cle ith 
others at earner poe 


. 
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EVIDENCE ACT, 8, 30—(Cowzd.) 


e one transaction according to the charge laid 


against the accused ; 
(7) that s 14 similarly did not apply, be- 
cause what was relevant in hi 


Kipa RE ta 
the offence with any particular 
Pear ee te ne aaa 
(8) that s. 15 of the Act had nô applica, 
tion, since there was no question whether the 
offencea with which the accused were charged 
were accidental or intentional or whether they 
were done with a particular or in- 
aconse comm question being whether the 
committed the particular dacoity at 


i) that the. evidence as regards the sub- 
sequent unconnected incident was inadmissible 
and the reference to it in the charge amounted 
to a misdirection : 

EMPEROR v. GOMA. 46 Bom L.R. 811. 

———— S, 33—Deposition of absent wtiness--. 

Admissibility. 

the commiting MaA A aA us fat 
e+ 


calling witness, 

Evidence Act, 1872, the trial Judge should re- 
£ord his r to show that he was sati 
‘that the aes Gee 
without undue expense or delay. 
that the 


sent of the other side does not cure the defect. 
EMPEROR v. SAVLIMIYA. 44 Bom L.R. 589. 


S. 105—Presumpiion—Exceptions 


sections, 

wo 105 of the Indian Evidence Act, 
1872, does not releve a Judge, even in cases 
where the accused has not pleaded that hie 
case comes within any particular exception, 
from pointing out to the j mich facts in 
the evidence as might the jury in tak- 
accused's case was COVEr- 


EMPEROR v. HASAN. a6 Boer L-R:566 YE B.). 


——_S, 162—Production of documents— 0- 
cuments reacting, to matters of State—Court 
to decide whet document belongs to that 
class—Production of edocument, whether with- 
in discretion of head of department—Whether 
Court entaled et look into suck document. 
Section 162 of the Indian Evidence Act, 
1872, refers to offigial as well as as vee rivtte docu- 
ments, The second paragraph of the section 
provides that when a document, in respect of 
which an objection to production or admissi- 
bility is raised, refers to matters of State, 
Court has no power to inspect the documen 
With regard to other documents in e o 
if i 


to 





duce it in Court. He should raise tbe objec- 
tion in Court, and the question whesher that 
e 


THE BOMBAY LAW REPORTER. 










[VOL. XLVI. 


EVIDENCE ACT, S. 162—(Costd.) 
R e i 


decided that the document is one in respect of 
ae aM pice AN li atc it is an 
unpublished record relating to matters of State, 
the Ota whether the document should be 
p or not is one entirely in the discre- 
tion of the head of the department concerned, 
and the Court has no power to inspect the 
E AA question of its ad- 


cone agit for a document 
13 ce mus appear 
and the document in Court and uust 
the Court that hia claim is well-found- 


confidence 
lished official record relating to 
which it would not be in the 
public interest to disclose, the question whether 
privilege should be claimed for it or not is 
entirely within the discretion of the officer in 
A e o The Court for the 
purpose of deciding whether the claim to pri- 
vilege js well-founded or not ig not entitled 
Eo It must decide the 
oe ee 


EXCEPTIONS to sections though not pleaded 
Tug. he teot te Dy the Judee in his coaree 
to jury. See PRocepuRE CODE, 
S. 297. 45 Bom LR 566 (£.B.)- 


EXPLOSIVE SUBSTANCES ACT (VI of 
1908) S. 3. Ses CRIMINAL oe 
S. oe ¢ 46 BomLR. 555. 


— s. 4. See CRIMINAL PROCEDURE CODE, 
S. 233. A A 


ea 6. See CRIMINAL scl Cops, 
S. 233 46 Bom L.R. 555. 


FACTORIES ACT (XXV of ae S. 32(q} 
See BOMBAY FACTORIES RULES, 55. 


46 Bon LR 455. 

FINANCE ACT, 1939, S. 6(4)(b). See 
INCOME-TAX Act, S, 18(3)(d). 

. 46 Bon L.R. 129. 


(J 
GARASIA CHAKRIAT LANDS are lands 
&urdened with service gnd are primæ facie ndt 


resumabie, 
46 Boa L.R. 374- 


1944, ] 


GOLD, of, by a company out of sur- 
plus oF aioe COMPANY» Eavest MENT oF 
Moner. e 46 Bom L.R. 145. 


GOVERNMENT OF INISIA ACT, 1935 
(26 Geo. V. c. 2), S. 110, Ste GOVERNMENT 
or INDA ACT, S. 297. 46 Bom. L.R. 449. 


, 
——s.. 297—Central Législature—State of 
emergency—Act passed under Provincial Legis- 
lative Ltst—Powers of Central Lepislature— 
Defence of India Rules, 1939, rr. 81(@) (a), 8&1 
(4), 121, 10—Tr t of coAtrolled articles 
outside déstrict—Noittfication—Ultra vires. 
Section 297 of the Government of India Act, 
1935, whish deals with Provincial Legislatures 
or Governments, provides that their power to 
legislate with regard to productio 
distribution of commodities 18 ject to the 
limitation that they cannot prohibit or restrict 
part mto or export from the Province. 
, however, the Government of India ac- 
quires powers under s. 102 of the Act t8 legis 
late with regard to Provincial subjects, such 
powers are not subject to the restrictions laid 
down in s. 297 and would extend to make legis- 
lation prohibiting or restricting import into or 
export from a province. 
EMPEROR v. PURSHOTTAM. 46 Bom.L.R. 449, 


GOVERNMENT TRADING TAXATION 
ACT (III of 1926), S. 2—Operation of the 
seclion—Indian State bank—Income received 
from property in British India taken over by 
such bank from its debtor who is subject of 
State—Bank making profit by selling its Invest- 
ments in British India above cost price—tIn- 
come derived from such énvestments—Liability 
to pay tncome-tax—Indian Imcome-iex Act 
(XI of 1922). 

There are no words to be found in the Gov- 
ernment Tradmg Taxation Act, 1926, confin- 
ing the operabon of ita s 2 to trades or buai- 
neses carried on in British India. It applies 
to the business of a bank although it is carned 
on exclusively in an Indian State. _ 

Where an immoveable property situate m 
British India is taken over by an Indian State 
bank from its debtor, a subject of the Indian 
State, erat satisfaction of a pan, advanced 
to him, the income arising from such” 

of the bush. 


j 





46 Bom. L-R. 207 (P.C.). 


HIGH COURT Bee m e A SeA 
functioning in an tate. See CHARITY: 
46 Bom. ER? 518, 


family—Death of last coparcener—Coparcenary 
R. 121. 
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eo 
HINDU LAW, ADOPTION, widow in ir 
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HINDU LAW, ADOPTION—( Contd.) 


coming to end—Vesting of property in remote” 
collateral-—Subse adoption by mother of 
last owner—Adoption valid—Adopted son 
takes property of last owner including propert 
inherited by collateral j partib 
properiy—Incidents. > 

e The last ivi er in a joint 


last having adopted 
the PELAR, the DRIT ued to feos 
r of the properties by virtue of his 


Held, that the adoption of the plaintif by 
the mother of the last male owner was per- 


fectly valid, and that ita effect was to take his - 


estate out of the hands of the remote collateral, 
eand to constitute the adopted son the next 
heir of the last male owner; and that no dis- 
tunction could in that be drawn bet- 
ween which had come to the last 
owner from his father and the property ioherit- 
ed by him from his uncle. 

ANANT v. SHANKAR 46 Bom.L.R.1 (@.C). 


Death of last coparcener without wije—* 

Adoption by» kis mother. ghee 
A Hindu died leaving behind him his widow 

andetwe sons. One of the song who waa mar- 





P. 
whether the plaintiff's 
Held, that the adoption was valid, 
on the death of the second son without 
or issue his mother waa the only person in 
the family who could contimue the line by adcp- 


tion. 
ANANT v. DNYANESHWAR. 46 Bom.L.R. 353. 


dow 





Joint family consisting of father and two 
sons—MMother and widow of married son swr- 
viving unmarried son—Adopiion by motker 
after death of unmarried son——Validity of adop- 


tion, 
formed a 
ed leaving 
. The elder son 


without leaving a widow or a son, the mother’ 
Bove iaon a a come to an end, 
amd ahe d therefore validly adopt the 
intiff 


PNE y. CHANGUNABAL 46 Bom.L.R. 916. 


HINDU LAW, CONCUBINE—Inkeritance, 
Under Hjndu law, a woman who bas never 

married, abut ia living as a permasently kept 

mistress gf another man, cannot inherit 


. 
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HINDU LAW, CONCUBINE—(Coata.)_ 


* property of her sonlesa father either to exclu- 


Ca ee ee 
GOVIND v. BHIKU. 46 Bom. L.R. 699. 


HINDU LAW, DAUGHTERS-—Succession— 
Indigent daughter entitled te 
nder Hindu 


U: law, as between indigent daw 
ghtera, the da who is comparatively more 
indigent. is to succeed. ` * 


HINDU LAW, DEBI—father’s debt—Avya- 
vahatika debt——Son's PEO to pay. 


See ore 
mined from the gtandpoint of justice and umora- 
í examination of the 


. 46 Bom.L.R. 503 @.C). 


ae ee by father—Legal necessity — 
ged or immortals ecrec on 
e în execution a ecree— Decree 
containing personal Habilit father: -W hc- 
ether son bound by such Decree holder as 
auction purchaser. 
Where the ca in a joint Hindu family 


TETE 
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HINDU . LAW, IMPARTIBLE ESTATE— 
(Comid.y $ 


latter case iointnges and survivorship are not 
as such in poigt: the estate devolves by in- 
heritance from the last male owner in the order 


46 Bom LR. 1 P.C). 


HINDU LAW, INHERITANCE—Concubine— 
Preference of “married daughier to unmarried 
daughter who is concubine, 


rips N JOINT FAMILY FORM— 
New s started by member with stranger 
—Business financed from family funds—Trans- 
actions entered in books of family firm—interast 
of member in new business whether separate 


es ' 

is no presumption that a new ousiness 

Pe eee eg A A taney 
th a stranger is joint 

tardy pases Te tay be oF it ray Teor be 

It is a matter for evidence in each particular - 

casé. 


A member of a joint Hindu family, which 
carried on an ancestral banking business, start- 
stranger. business was financed 
from the family funds, the transactions of the 
business were entered in the books of the fami- 
heme and blended with their accounts. On 


gjuestion the interest of the mem- 
° ber“in the timber business was his separate 


Pia property :— 
that as, in the circumstances of the 
se eater S 
in which the family was interested and that as 
Be did not nazard hid tele: in the Maines 
as his separate property, his interest was there- 
fore the property of the joint Hindu family. 
RAGHUBR v. RAM RATTAN. 
46 Bom.L.R. 185 (P.C.). 


HINDU LAW, LEGAL NECESSITY. See 
Hinou Law, MAINTENANCE. 46 Bom. L.R. 760. 


HINDU LAW, MAINTENANCE, Widow— 
Charge for maintenance—F amily property— 
Partition—Charge, attaches to share of his- 
bands hots. 

Under Hindu law, a widow in a joint family 
has a right to be “maintained out of her hus- 


band’s share in the family y popeti ane a charge 
for it can be levied on that share. If the property 


ee v, EAT en Doni LR, 399. 


Resa family properiy—Sale of bropsriy 
for legal necessity—Sale for amount greater 


1944. ] 
HINDU LAW, MAINTENANCE—{ Contd.) 


than amount fequired fog legal necessity — 
Whether charge nade Taal attaches to 
property sold.. m 


Where ing to a joint Hindu 
family ia alienated for 1 j E 
out of the , the ryhta of females 

itg to the y to receive maintenance 
out of the come to an end. It makes 


are larger than the debts to pai 
PRANLAL y. CHAPSEY. 


d 46 Bom:L.R. 760. 


s heirs. 


to be the sole heir of the founder, the position 
of the grantee after the i 
that of an absolute sebait whose rights devolve 
‘upon his heira not upon the heirs of the foun- 
der at his death. 

The sebaiti is 


of 
amount complete disposal of the sébaits. 
BHABATARANI v. ASHALATA. e œ 

46 Bom. L.R. 212 (P.C.). 


HINDU LAW, WIDOW, SURRENDER— 
Reservation of bulk of income for bare mam- 
icnance—Validiiy of surrender. 
Under Hindu law the surrender by a widow 
i rendered 


eee nae oie a aes 
e r ' at 
the date of her 


from the daughters, the question whether 
there was a bona fide surrender by the widow 
of her entire estate in the notwith- 
standing the fact that. she reserved tRe 
bulk of the income of the property toffveyed 


of 
that the reservation of the inoome of 
per 
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HINDU LAW, WIDOW—(Coutd.) 

her maintenance, did not render the surrender” 
invalid. f 
KRISHNA v. BABAN. 46 Bom L.R, 634. 


HINDU LAW, WIDOW. See Hinpu Law, 
SURRENDER. 46 Bom.L.R. 634. 


HINDU, LAW, WILL—Consiruction of— 


eT éstatoz’s wife made “kul swatantra malik” 


? 


year, which was just sufficient for | 


-of his property—Direction in will regarding 


manner of devolution of property after wife's 


death—Validity of such direction. 
Wheres a u testator un his will 
makes his wife the “ full and ute owner” 


“ kul swoatantia malik” of hia property on his 
death the mere fact that he makes a dicction 
in the will regarding the manner in which ‘the 
devolution should go after his wife’a death will 
not make such a direction i Such a 


on his wife and is invalid. 
ALI v. DALSUKERRAM® 46 Bon L.R. 908. 


INAMDAR—Inem grani of soil—Grant, by 
ttamdar of lands burdened with service—Dis- 
tinguished from grant of office to which lands 
are attached by way of remunetation—Resum- 
ability of such grants—Bwiden of proof— 
Grasia chakariat land—Ravanid uana 
land—-AccePtance of double assessment by 
r grantee becomes absolute 
er? 


inamdar 
uce of fruit treea ih the lands in - 
E and nue to himself the wood of 
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» INAMDAR—(Conzsd,) 


elands are resumable in the absence of some 
provisions to the contrary. 

The garasia chakariat lands aa well as the 
tavania chakasriat lands are lands burdened with 
eervice and are prima facie not resumable. 

When an inamdar elects to accept double 
the assesament in lieu of service as regards 
lands burdened with service, he relieves the 
holdera of the land of their liabilityeto 

and allows them to remain in possession 
absolute owners on payment of the annual 
amount. Their tenure, therefore, does not 
thereby become annual tenancy and they are 
not liable to be evicted. 
LAKHAJI v. KUBERDAS. 


See LAND REVENUE CODB, s. 48. 
46 Bom. L.R. 607. 


INSOLVENCY — Decree obiained as tiustee— 
Insolvency notice issued by creditor not as 
trustee—-Title of creditor in decree and in in- 
solvency notice not same—Validity of motice— 
Anrtulment of adyudication order. 

If a decree is obtained in one character, but 
the insolvency notice issued by the deciee- 
holders as creditora describes or indicates their 
title in anqher character, the notice is calcu- 
lated to perplex the debtors and is dnvalid. 

Where the respondents had obtained a de- 
cree in their character as trustees of a deed of 
settlement against the appellants, but m the 
insolvency notice issued against appellants 
the respondents described themselves as judg- 
ment-creditoia and not as trustees :— ° 

e Held, that the insolvency notice was invalid, 
and that any order of adjudication made on 
such ‘notice should be annulled. 

SHAPURJI, In re. 46 Bom.L.R. 871. 


INSOLVENCY ACT @RESIDENCY), S. 62— 
Insolvent statutory tenant-—Adjudication order 
—Whather statutory tenancy “ property’ — 
Whether such tenancy vests m Official Assignee 
—Official Assignee whether entitled to disclaim. 
The statutory tenancy to which an insolvent 
becomes entitled under the Bombay Rent 
Restriction Act, 1939, 19 not his “ site pe 
within the ing of s. 62 of the Preat = 
towns Inola 1909, and does not Vest 
in the i by the adjudication 
order, The Official Qssignee is not, therefore, 
entitled to disclaim any interest therein. 
Prmciples which make it obligatory to fol- 
low the decisions of Courts of co-ordinate juris- 





diction discussed, e 

RODRIGUES, In re. ° 46 Bom.L.R. 916. 
S. 63. See INSOLVENCY Acr (PRBSI- 

DENCY), S. 62. 46 Bom.L.R. 916. 





SCH. H, r. 18—Application for sale of 
insoluent’s property by equitable mortgagee— 
Subsequent incumbrancers—Righi 4 sach in- 
cumbrancers to redeem property—Transjer of 
Property Act (IV of 1882), Sec. 91—-Practice 

he eos templated undef 1 18 of 

ure con un 

the e ed of Phe Presidengh-towns 
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INSOLVENCY ACT (PRESIDENCY), SCH. 
I, r. 18+(Contd.) 


, ig to be adopted where 
Print ts dee a i OF 
sons having the? right to r un 8 
of the Transfer Pee ke 1882. Other- 
wise it would be t to depriving’ the 
subsequent incumbrancera or ha 
the right to redeem of their ri t even though 
it waa not extinguished either by act of 
parties orea decree of the Court. 
Even if the Court has power to act under 
r. 18 in cases where there are lent in- 
cumbrancers Apr having the right: to 
redeem under a, 91 of the Transfer of Property 


46 Bom. L.R. 921. 


—ASCH. IL r. 20. See INSOLVENCY ACT, 
Sch. IF, r. 18. 46 Bom.I.R. 921. 


INSOLVENCY ACT ea, (V of 
1920). S. 35. See INSOLVENCY ACT (PROVIN- 
CIAL), S. 78. 46 Bom. LR. 306, 


———S, 78—Provable—Proof—interpretation. 
The opening words of s. 35 of the Provincial 
Insolvency Act, 1920, viz. ‘ Where in the opi- 
nion of the Court a debtor ought not to have 
been adjudged insolvent” are wide enough to 
include an annulment resulting from the sæt- 
ing aside of the adjudication order by an ap- 
te Court. Hence, the worda “annulled 
u Arome 78(2) po 
ent. ore, a person applying for 
execution of hia decree is entitled under the 
latter section to exclude from the period of 
fimitation for making the application “the 
period from the date of the order of adjudica- 
tion to the date cf the order of annulment” 
in a caae like the above. 
To avoid the operation of the proviso to 
3, 78(2), two conditions must be satisfied : 
vix. (1) there must be a debt “ e” and 
(2) that debt must have been “ proved under 
this Act.” The second condition does not 
mean that’a debb can be said to be proved un- 
der the Act only if it is accepted or admitted 


by the Court 
The terms “provable” and “proof” are 
words’ of technical import in the of 


it may require further evidence. If the effect 
of an adjudication is to prevent the creditora 


taking 
- als : chide from th iod 
to ex e o 
EAk A space of time that drs 
wane and its annulment. e r 
YIND PRASAD v. PAWANKUMAR. 
46 Bom. L.R. 306 @.C). 


1944.] 


INSURANCE ACT (xX of- 1940), s, 2 dos: 
See PRINCIPAL AND AGENT. | 


fo BomLR 279. 


S. 44. Ses PRINCIPAL e AGENT. 
= 46 Rom.L.R. 279. 
INTEREST ACT (XXXII of Sond een, 
payment of—Refund of tax wrongfully levied 
by Municipakiy—Interest over ref ovin- 
Small Cause Courts Acte(IX of 1887), 
Sen 25—Deciston not according to law—High 
Court—Reviston— Jurisdiction, 





from ratepayer by way of reten 
the latter is not entitled, 


Interest Te ieee Coe te ual 
by war ol ; it may be allowed where 


46 Bom. L.R. 408. 


1922), S. 2(10). 


INCOME-TAX ACT (XI 
“ Agricultural income”. estate with 


Teia y. COMR. OF INCOME-TAX. * 
46 Bom.L.R. 189 (P.C.). 


—— S 4 G)vili). See INCOME-TAX ACT, 
S. 2(1). e 46 Bom L.R. 189. 


Par 1 (vi)—Amalgemation of com- 
Denes ion allowance-——Calculation of 


ie 2 atlas 
in the ese ae dg Ter On 
of the before. ence, where one com- 
pany tta business to another company in 


the first company ases 
not be liabè for any profits it then 
because it will not be carrying on the 
Business in the next year for which in the nor- 
mal course the asseasment would be made and 
e 
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INCOME-TAX ACT, S, 10(2) (vi)—(Contd.)e 


in respect of which tax would be due, nor wiil 
the second company be liable except for any 
wien it bad itself owned the 


is concerned 
te computation of ian, but wi the 
iia aia 


term “assesses” ta defined in s. 2(2) 
of the Act as “ py ae whom income-tax 
is payable.” The same defmition is applicable 
o De ETE ae ERG T a IOU o of the Act. 
The Indian Iron and Steel Company ( 

corpora 


anpessee for year with 
March 31, 1987, the iIncome-tax es al- 
lowed the following depreciation allowance, i.e. ® 
in the case of the y, deprecia- 

allowance calculated on the inal value 
ge peat. ir eight months April 

to December 2, 1936, and in the case of the 
Tn » (1) Parris 
in o - 
PERO for year and (2} 
depreciation allowance in respect of the pro- 
perty acquired from the y for 
the pesiod from December 8, 1 31, 
1937, calculated on the cost of the ap 


31, 1937, it waa ent cane gaunt 
Rreciation on the original cost of the aæets be- 
cause it was the successor of the Com- 
faders ce the Bengal Company ponies 
on. e 8 egs 

for the whole year 
Heid, (1) that though the amemee was Hable 

as if it had been 


penecan rme ee Con = 
peny’s business previous year 


Com- 


the provisions 

tax Act for the period i 

on the bi&sineas, and that a Mie 

aseesse were to be ascertained for the period 
®hich it carried on that business.in 

rt ce with the same principles ; - 


. 
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. NCOME-TAK ACT, S. 10(2)(vi)-—Cozid,) 


(2) that once the Bengal Company's pro- 
pay pad had pened 4h ths Iden Come ie 

was the aseessee, the depreciation waa 

to pe calculated on the com to that Company, 

and there was no reason for hol ae Ar 
cost to the to 


TAX» 
46 Bom. LR. 235 @.C.). 


S. 16—Revocable transfer of assets—In- 
come of settlor 

On 18, 1928, the adsessce made a settle- 
ment of certain property of his and tranaferred 
it Jo trustees to pay its income to his soñ dur- 
tig bis Ie and thereafter to tha hara of the 
son, but the settlor reserved to himself a gene- 
Te ie ede ae Afterwards on De- 

1938, aaseaser 





ageessipent year 
989-40 should include income under the shore 
under*s, 16 of the Indian Income-tax Act, 
1922 «— 

Held, shal Gin: tap Base oad eis 
volved a revocable transfer of asseta, that ‘the |* 
case fell within the substantive proviiona 1 x 
a 16(1)(c) and also within its provido 1 
that the income of the trust fide should be 

a eae eee 
VLAL' y. Come, OF INCOME-TAX. 
. 46 BoaLL.R. 134. 


rey 16(3) (a)—Assessment of firm——Asses- 
firm—Mi 


see, partner of inor son admitied to 
` benefits of firm—Minority enuring through ac- 
es period—Asstssment of assesses includ- 

tng son's share—Son attaining majority at date 
of assessment. 


iod 
ee ee oe ae 
on No ar e e e 


vat eh waa assessed to 
ter fae en BED a 4, 1938. T 
the ameæce was so tared on F ry 2, 1939, 


oe ee derived from fe AGA. 
who had then attained majority having been 
included in the income of the sssessee under 
ecstacy of the, Indian Income-tax Act, 
a regent ia 


made :— 

Heid, (1) that for the assesment year 1938- 
Í probra ol the aite coming 10 e m 
of the son were properly induded, under s, 16 


THE BOMBAY LAW REPORTER. 





[VOL. XLVI. 


INCOME-TAX ACT, S. 16(3)(a}—(Conid,) 
(3) (a) of the . in the aseesament of the. 
(2) „2t a. U) did not affect the assess- 


about by the son attaining 


jority * 
(3) that as regards the assessment 
te on aa 
as the son was still a minor during the year 
ended on October 23, 1968, which was the 
accounting period for agsesament 

(4) ethat # 26(2), which was amended cate 
ing the in afforded no help to the 


In te CHIMANLAL, 46 Bom L.R. 118. 


=g 16(3)(b)—7rust—Trensfer of assets. 
Semble. pace ioe) onde with the 
case of an indirect transfer 
Ge ae ee ee 
ee ee ane oe It is not ne- 
ceseary that there should be transfer of specific 
assets to the trustees. It includes the portion 
of income payable to the wife by the trustees 
executed by the husband. 
Such income must be included in the income 
of the husband when he is assessed to income- 


tax. 
«Comer. of IĪNCOME-TAX v. Sm MAHOMED 
YUSUF. 46 Bom.L.R. 108. 


S. 18(3D)—#'imance Act of 1939, Sec. 6 
(4) (b) Non-resident assessee—Income 
AONI ele O Deane source 

In order to determine whether’ s. 18(3D) of of 
the ps Income-tax Act, 1922, operates, the 


© assessee. 





a 


tion operatea, the rate cable under it in 
respect of the income of non-resident share- 
holder in the t 1939-40 means 
the rete applicable to the 

and in a case under a. 6(4) (b) ot ae 
Finance Act, 1939, is- the rate. a 

the yeqr 1938 instead of the year 1 


dent, Rs. 2,43,119, out of 
which, his interest on securities amounts to 


T et BONE) 


ee i TN 


sh INCOME-TAX Acr, S. 16 
46 Bom.L.R. 118, 


n Te 


————§. 26(1). 
(3) (a i 


® a 46 


S. ss _Comniaion— Revie Lins i 
power of review. 
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INCOME-TAX ACT, S. 3%—(Costd.) 


items disputed 
On appeal, the Appellate Asats- 
the pga On ape the Alte dae 


him 
to the High Court 
Held, oe ‘Beaumont C. J., that the order 


fw bce Commissioner wad contrary to 
fete Be nd jn eect cased the asem 
without 


enhanced regard aft con- 
visions of s 34 of the Act. 
tragy egos ota, St the AS 
ment by the Assistant 
having become in absence of appeal un- 


34 Income escaping assessmeni—Ke- 
assessment— Definite information ” —Dis- 
covery——Tatal income—-F. ‘xemptions and. er 
chisions—Assessment in respect of income 


a M of the Indian Inoome-tax®Act,"| to 


the Officer that he has made a mis-. 
consequent upon the opinion of 


ComR. oF INCOME-TAX, Bom. v, Siz MAHOMED 

Yusor. 46 Bom L.R. 108. 
———See INCOME-TAX ACT, pes 

16 bomL.R. 138. 

——~-S. 35. See INCOME-TAX ACT, S. 33. ° 

46 Bom.L.R. 138. 


e 
———-S.  66(2)—Commissioner-—Reference ie 
hk Court—Point of law arising in the ctrse—. 
ve cass Commission make reference 
fe 33 of the Indian 
Ipcome-tax Act, 1922, the Commissioner of 
Income-tax, ona review of an order made wm- 
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INCOME-TAK ACT, S. 66 (2)—(Conid.) 


ee ke ee oe 

is proviso 
to a 66(2) from making a reference to the 
High Court ; bat the sec rat ak or a e 
ference direct from an order under a. 31 or s. 32 


only under that 
CoMR. OF INCOME-TAX v. BISHWAMBEHARLAL, 
46 Bom. LR. 123. 
INVESTMENT of us amets by a œm- 
pany. See COMPANY, or MONEY. 
46 Bom.L.RB.145. 
JONDER, of See? CRIMINAL PRO- 
CEDURE Cope, S. 46 Bom. L.R. 555. 
JOINT TRIAL. See CRIMINAL PROCEDURE 
Cope, S. 233. 46 Bom.L.R. 555. 
ee ee when it, 
amounts to, contempt of Court. "Ses CON- 
_ 4 Bom LR. 11. 
RiR Court has no jurisdic- 
tion over Indian 


charity in 
State. See CHARITY. 46 Bom- LR. 518 (P.C). i 


must include laying down of 
m t e oe 


| Se L es 


the Court if it on the 
factd before it to convict or acquit accused 
according #a the admissible evidence is or is 
not sufficient. 

Emprdor v. SAVLIMIYA, 46 Bon L.R. 589 
KHOTI ACTI Bom. I of 
1880), $. 17—Oceupency ,tenant—Payment of 
reni—Entry in 3 - 
ment of entry only with consent of managing 
„khot—E 


clare amended entry voi 
When an entry has once been made m the 
boi ae eS ey ee by an oc- 
cy tenant to khot under s. 17 of the 
i Settlement Act, 1880, it can only be 
altered by the Recording-officer under 3. 18 
(2) of the Act “ with the consent of the par- 
soe thereby given in writing before 
im. 
DATTATRAYA v. PARASHRAM, 46 Bom L.R. 363. 





J 
S a8. See Kuyort SETTLEMENT ACT, 
2 46 Bom.L.R. 363. 


S. 17. 
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KHOTI SETTLEMENT ACT, S. 20. 

* An entry made with the consent of the man- 
aging khot alone is ultra vires and a nullity 
and bas no finality under a 20 of the Act. 
A suit to have such an entry declared void 
Had OP Do Eitect- He Dot barreg 8. 20 of the 
ct. 


DATTATRAYA v, PARASHRAM, 46 BomL.R. 36%. 


LAND ACQUISITION ACT (I of 1894), $. 9 
Compulsory acquisition of land—Notice to 
claimant—Service of notice by registered post 
—Claimant not appearing before Court— 
“ Sufficient reason” for non-appearance, 

A notice’ issued under a. 9 of the Land Ac- 
quisition Act, 1894, can be served on the per- 
gon interested by registered post, at the direc- 
tidn of the Collector or the Judge under a. 45 
of the Act. 

RANCHHODLALJI v. ACQUISITION OFFICER. 
46 Boa L.R. 696. 


S. 18—Essentials of section—-Reference— 
Collector. ° 

The Collector has power, under s. 18 of the 
Land Acquisition Act, 1894, to make a refer- 
ence to the civil Court on certain i œn- 
ditions. The first condition is that there shall 
be a wntten application by a person interested 
who has not accepted the award, the second 
*condition ia as to the nature of the objection 
which may be taken, and the third condition 
is ad to the time within which the application 





Ss. 25 — Non-appecrance — “ Sufficient 
cause.” 

Where a claimant was the religious precep- 
tor who did not attend to mundane affaira but 
jad appointed a to look after his 
estate, and where a notice under s. 9 of the 





acon Oe io ara thal 1e se 
negligen failed ore 
the Court for which he was dismi from 


service :— : 
Held, that them mas 28 a Act f on 

in the a or omis- 

sion on the part of the Gat to make a 

claim for compensation. 

RANCHHODLALJI V. ACQUISITION OFFICER. 


46 Bom.L.R. ON. 


——-§, 45. See’ LAND Acoursrrfon Acr, 
S. 9. 46 Bom.L.R. 696. 


LAND REVENUE CODE (Bom. Vv of 1879), 
S. 48—Inam village—Vechan solemi landse- 
Pasaita nakra lands—Survey setilement, mito- 
duction of—Fixation of salami or guj rent— 
Conversion of lands into building stes—W ka- 
ther inamdar entitled to altered assessment o 


building fines. 

The provjsions of se. 48, 65 anc 66 of the 
Bombay Land Revenue Code, 1879,9 do not 
apply to kadim lands in an inam A 

Where a survey settlement if introduced into 
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LAND REVENUE’ CODE, S. 4¢—(Cowid,) 


d the salami or quit rent 
payable to inamdar on vechan salami 


nue Code. 
PARSHOTTAM v. KUBERDAS. 46 BomL.R. 607. 





—— 65. See LAND REVENUE CODE, 
S. 48. 46 Bon L.R. 607. 
f S. 66. See LAND REVENUE Cops, 
S. 48., 46 Bom. L.R. 607. 


——S. 211—Commmissioner—Powers of-—Re- 
vision against Collectors decision—Sanad grant- 
ed by Collector as agent of Secretary of State 
cannot be revoked by Commissioner on revi- 


sion. 
Under s. 211 of the Bombay Land Revenue 
Code, 1879, Commissioner in revisi 


ee eee 
y, and as to regularity 
bordi : 


er. Commissioner cannot, under the sec- 

noe, eS eee nt ade by te Gol 

tor, not ad a i officer of the Com- 

misaioner, but as agent for the Secretary of 

State, and entered into by the Collector in that 
ity with third 3. 


capacity 
eGOV]. OF BOMBAY v. AHMEDABAD &C. MILS. 
46 Bom. L.R. 413. 


S. 217. See LAND REVENUE Copr, S. 48. 
46 Bom. L.R. 413. 


LANDLORD AND TENANT—Tenancy for 
term of years-—Option of renewal—Option not 
exercised—Whether tenancy becomes annual—- 
Ejectment of tenant. 

The defendant waa assignee of a lessee who 
had rented a plot of land from the plaintiff 





year as rent and to take a lease for thirty- 
Eve He also stipulated : 


tenancy after that*period, the defendant did 
i ERKE ace 
that assumingsthat the offe® remained 
open still, it was the defendant’s duty to ac- 
cept it before the termination of the tenancy; 

that after the expiration of the period 


iMd) 
LANDLORD AND TENAN (Conta) 


of thirty-five years the became annual 
and the defendant was liable t8 be evicted. 
BHIKASI +” RAMCHANDRA. 46 Bom. LR. 393. 


LETTERS PATENT, CL. 1s—Judimeni—Ap- 
peal—Order passed by single Judge issuing 
nae of certior 


ae 
el ie Oe pores Pease, Sie 
lies under cl. 15 against auch an order whi 
passed not under revisional jurisdiction 
under original ETE E AEEA AE 
ly over subordinate Courts but over other tri- 
bunala also, 


RAGHUNATH p. POONA MUN. 46 Bon. LR. 675. 


———CL, ate—Advocate General — 
High Cold uneetan Renien to be con- 
fined to points raised én certificate. a 

Under cl. 25 of the Lettera Patent the juria- 
diction of the High Court to review a case is 
restricted to the point or points of law certified 
ra ee eee 
and if the High Court comes to the conclusion 
that there has been no error with regard to 
the point or points of law mentioned in the 


ee ee 
ing the sentence. 


EMPEROR v. Hasan, 46 Bom.L.R. 566 (EB.). | 


LIBEL, absolute privilege. Ses DEFAMATION. 
- 46 Bom.L.R. 417. 


LIFE ASSURANCE COMPANY, revocation of 
appointment of chief agent, whether the agent 
18 entitled to commussion on future 
of ingureds introduced by ine Ses 
AND AGENT. 


LIFE ASSURANCE POLICY, e of, See 
TRANSFER OF PROPERTY ACT, Pre 
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LIMITATION ACT, S. GS ia 
1908, the extended 


years. 
pacHarPa v. MADIVALLAWA, 46 Bom.L.R. 683. 


—S. 15—Exclusion of tims—Computation 
of period of limitation—Stay of execution of 
whole decree—Stay against portion of property 


not enough, 
jon’ of s. 15 of the Indian Limi- 


VIRCHAND v. MARUALAPPA, 46 Bom. LR. 666. 


—-——§. 28. See LIMITATION ACT, S. 6. ° 
46 Bom. L.R. 683. 


———ART. 91. See aaa) Act, Art. 120 
Bop LR 613. . 


ART. °120—Swit by creditor for Jedna. 
tion, that transfer froudulent—Swiit whetker 
by Art. 91 or 120—Starting point of 
limitation. 

A suit by a creditor under s, 53 of the Transe- 
fer o£ Five Act, 1882, for a declaration 
that a tranafef by his debtor is intended to 
defeat or delay him and other creditors and 
is, therefore, not binding on them, is govefned 
by Art. 120 and not b Art. 91 of the Indian 

Act, 1908. such a suit the start- 
ing point of limitation is the date on which 


-the decides to exercise hig option of 
oe ee 





p ABOULLA v. PURSHOTTAM. 46 Bom L.R. 613.° 
CIPAL 

279. | ————ART. 144. See CIVIL PROCEDURE CODE, 

0. XXXII, r. 7(1). 46 Bom. L.R. 931. 

———ART. ae ae Civ. Paocepure Cups, 

46 Bom. L.B.752. | O. XXXIV, r. Mi Baeo.L.R. 851. 

——-—ART. 182 (5)—"In accordance with 


LIMITATION ACT (1X of 1908), S$. 6— 
Adverse possession—Possassion by stranger of 
minor's property in assertion of hostile title— 
Whether such possession to ba on be- 
half of minor—Subsequent birth of co-parcener 
w heike creates new starting point of limita- 


Where a pemon entering into possession of 
property 


to that of the minor, begins 
from the date when he takes ion ande 
hia adverse possession miner tom- 





law”, interpretation of—Civil Procedure Code 
EK DE caer ae Mn 
nso 0 s Oe, “j— 
Teitation —Eecducion of ling“ Provable i= 
“Proved wnder this Act” Proof ”—Inter- 
pretation under insolvency law. 
Under the terms of art. 182, cl. (6), of the 
ey Limitation Act, 1908, the ap- 
ae of 8 cing the bar of Ha 
foe or the saving 
inet be one “ made in accordance with 
Ge) e the date of the final order 
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e LIQUIDATOR, misfeasance suit against. Sve 


COMPANIES Act, S. 235 46 Bom.L.R. 391. 


MAHOMEDAN LAW, MARRIAGE—Proof— 
is kero aig 


no particular ceremonies are . The fact 
by direct evi- 
dence b witnesses present at the time 
or maona Sears Py 
pees Ie use alte ba pep by indirect 
eyidence raising a presumption of i 


marriage. 
The question of marriage w one of fact. The 


of marriaga does not arise merely 4 


be. as of a legitimate aon. Mere acknowledg- 
ee ee sae oP tea ae ee 

ee In the 
er ae no amount of 
t can make t the presumption 


Knowing muat, rage BE gata ed by satisfac- 
dence. If there is auth evidenc® of 
el Inani of the woman aa the wife or 


acknow t of a child æ the legitimate 
child, in abeence of proof by the defend- 
ant, the or partigi bate Po 
and intiff can be sar ve discharged 
ied aaa i 


MAINTENANCE decree crealing a charge— 
Precedence over private or auction purchaser 


TOEREN v. KAMALABAL, 46 Bom.LR. 358. 


MANAGING AGENTS, agreement by, with the 
company. See (OMPANY, MANAGING AGENTS. 
46 Bom.L.R. 265. 


————Diamissal of, for misconduct. See COM- 
‘PANY, MANAGING AGENTS. 46 Bom.L.R. 324. 


MERGER of award in appellate decision. Ses 
ARBITRATION Act, S. 16. 46 Bort.L.R. 841. 


MILITARY SERVICE, trial of persons appi 
in. See CRIMINAL PROCEDURE 


MISCONDUCT of managing agentp 
disputes between e See COMPANY, 
MANAGING AGENT. 
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Tit BOMBAY LAW RÈPORTER. ` 








ivot. xtv. 


MISDIRECTION to jury. See Pahoa a: Act, 
46 Boa L.R. 811. 


MORTGAGE, foime mortgage—Right of such 
mortgagee to apply for personal decree when 
assets are @ot ree See CIVIL PROCEDURE 
Cong, O. XXXIV, r. 4(4). 46 Bom.L.R. 851. 


or mortgagees 
of a part of th equity of 
PARVATIBAI J. MARUT 


MOTIVE, evidentiary value aoe 
The evidence of motive is not direct, but 
ee ee ie 
one ef tha factors to corroborate the other 
direct evidence, or very strong circumstantial 
evidence in the case. 
EMPEROR v., SAVLIMIYA, 46 Bom.LR. 589. 
(Bom, 


MUNICIPAL ACT (BOROUGHS) 
XVIII of 1925), S. 3. See Bompsr Town 





PLANNING Act, a 15. 46 Bam. L.R. 477. 
S. 12. See MUNICIPAL Act (Bor- 
oucus), S. 15. 46 Bom.L.R. 371. 


aside 





S. 15—Blection enquiry —Setth 
o electiom-Corrupi practice—Dis 
candidate—Pr 


iding an election enquiry "under 
8. 15 of the Bombay Municipal Act, 


the that candidate was disqualified 
Paa aaa Oa eon ar aa 

nder s. 15(3) (a) the Ju is bound to 
unseat a candidate who has guilty of 


HUYAR v. HASANSAHEB, 46 Boo. L.R. 37L 
——Election inquiry—Assistant Judge— 
Persona designata. 

An order pesspd by a Judge of the 


deta Sone: ie ae mate ot be applies 


RAGHUNATH v. POONA MUNICIPALITY. 
46 Boa L.R. 675. 


street leased by 
lease payable to 
mahing 


“yanks art Ti ie 
y—Rent 
Municipality and 

unauthorised ust o 
street—Romt for such use agreed upon between 
lessee Municipality—Whether Goven- 


46 Boo. LR. 324. ment entitled to cicim shave of rent. 


1944.) 


MUNICIPAL ACTS (BOR®UGHS), S. 63— 
(Geet) 


Tequest was 
puty Collector wrote to the oe slate ask- 
it to oo of the amount which the 


a 


paid 

Held, (1) that the unauthorised use of the 
land by the lessee did not either 
during its user or operate to revert 


ek oes ie ee 
Tid Cae aa (hee Gras ob E ore iiin 
under which the Government could claim a 


the occupation of the street land. 
AHMEDABAD Moun. v. Govt. oœ Bombay. 
46 Bom.L.R. 643, 


MUNICIPAL ACT (CITY) (Bom, IIT of 
1888), S. 212. See CONTRACT, COMPLETED 
z 46 Bom. L.R. 822. 
MUNICIPALITY —-Primary education grant 
made by Government--W hetker such grant a 
bounty—-Deductions from ite whether permis- 
sible—Deductions from grant equivalent to 
interest earned om it—Whether tnterest only 
a of deductions. 
primary education grant annually made 
Megs the cose inet of Bombay to a Munici- 
pality ia only a bounty and hence the Govern- 
ment can make deductions o 
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MUNICIPALITY —(Coutd.) 


amounts of interest in such a cave are only 

measures of the deductions and nothing more. 

AHMEDABAD MUN. v. SECRETARY OF STATE. 
46 Bom.L.R. 16 (P.C.). 


MUNICIPALITY OF AHMEDABAD—Rules 
351 and 352—Drainage tax-—Levy of tax on 
pch seporaie tenement in hous¢—House con- 
nected with general drainage system—Provi- 
sion of water-closet or wrinal in compound of 


_ Under r, 352 of the Ahmedabad M 


tenemen 
with the munidpal drainage system and whieh 
ealo contains a water-closet or urinal in its 


compound. 
AnD. Mun. v. KALYANBHAI. 46 Bom.L.R. 733. 


WAKE ACT (XLIT of 1923), 
S. 6C(1) G)}-—Mussalman Wakf (Bombay 
Amendment) Act (XVIII of 1935)—Dispute 
as to the existence of wakj—Jurisdiclion of 
Court to make enquiry. 
An inquiry under a, Ecu) (4) of the Musal- 
man Wakf Act, 1923, [inserted by the Musal- 
man Wakf (Bombay Amendment) Act, 1935] 


ia confined to cases where the existence of the , 


wakf is a Where the existefice of the 
wakf is disputed it is not open to the District 
Court tg make an enquiry into ita existence 
HUSSEIN v. COLL. OF BROACH. 
46 Bom.L.R. 925. 


AME, change of, given to a charity is no 
breftch of trust? See CHARITY. 46 BomL.R. 518. 
NEWSPAPER CRITICISM upon conduct of 


a Judge, when not a contempt of Court. See 
CONTEMPT OF COURT. 
: “46 BoouL.R. 11. 


NOMINATION by a contributor of persons 
not hid dependents See Pro FUNDS 
46 Bom. L.R. 720. 


ACT, 8 8. 

NON-FEBROUS METALS CONTROL ORDER, 
1942, CL. 6(1)-+Defence of India Rules, 1939, 
T. 81(2) (4)—Defence of India ae (XXXV 


of 1939), Sec. 2(2) Te of the Nis 
The 


quantity of certain 
Roane with r. oy”) (a) of the Dene 
te Aa ele 1939 ryan is within the 


conferred on the Cefitral Government 
by a 2(2) (ax) of the Defence of India Act, 
1959. The Order as well as the rule are intra 


vires. - 
-EMPEROR v, HANSRAJ. 46 BonL L.R. 529 (F.B.). 
NOTICE to quit given to a tenant to vacate 


“on or before” a certain date valid. See 
BoMBAY RENT RESTRICTION ACT, a 11. 
46 Bom.L.R. 244, 


OFFEN! compounding of non compound- 
able, to stifling of prosecution. Seg 
CONTRACT Act, % 23 46 Bom. L.R. 745. 
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ORDINANCE XIX OF 1943-—Validity of, 
Ordinance XIX of 1943 isa valid 
Emperor v, KANTILAL, 46 Bom.L.R. 54 (F.B.). 


PASAITA NAKRA’ LANDS, of buil 
fines on. See LAND Revin: Co S. 48. oe 
46 Bom- 1R. 607. 


PAYMENT OF WAGES ACT Ae oe 1956), 
S. 2(vi). See CWIL Pe oe LS ay 
Bom. L.R. 7 


under r. ms (e) ae the 
Rules, 1939, as also of the 
tion ” under s, 124A of the Indian Penal Code, 
1860, m incitement to violence: mere abusive, 
words are not mam, 

46 Bom. L.R. 459. 


————-$. 212—“ Reason to believe” distin 
guished frome “knowing” in s. 216. Sae 
PENAL Cope, S. 216. 46 Bom.L.R. 544 (P.C). 


S. 216—" Knowing ”. 
lieve’ "Distinction between, 
To establish an offence punishable under 3 
216 of the Indian Penal Code, 1860, it must 
be shown, first, that there has been an order 


? 
——“ Reason to bc- 





word 
importe bo of 


though no warrant in 


+8, PE E colon of girl 
kidnapped, whether material. 
girl, over fourteen and under eix- 


able under a 366 of the Indian Penal Code, 
1860, is committed. 
EMPEROR 


v. AYUBKHAN. 46 Bom.L.R. 303. 
PERPETUAL DECREE, execution” of. See 
Decree, EXECUTION, 46 Bom.L.R. 718. 


PERSONA DESIGNATA—J]udge-*High Court 
— Revision. , 
The High Court 


can exercise it# powers of 
revision in a case In which he Judge though 
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PERSONA DESIGNATA—/ Contd.) 


acting a pers designata beyond the 
powers given by the agile 
HIFZAR v, NSAHEB, 46 Bom. LR. 371. 


— an dice hearing dn election 
inquiry under s. 15 of Bontey ‘Municipal 
Boroughs Act, is a. See CERTIORARI 

ry 46 Bom. L.R. 675. 


e P 
PETITION, fhade to High Court, absolute to 
statements made in. Ses DEFAMATION, 

46 Bom.L.R. 417. 


FEFA DER sanad cancelled for misconduct can 
eo A on his re-admission to practice. See 
PLEADERS’ ACT, a 3. 46 BomL.R. 703. 


PLEADINGS, | scandalous statements——Expung- 
ing of such statements. 

THÈ Court will expunge igre ac gael’ 
a not 
amount to an allegation, necessary for the for- 
mulation of the plaintiffa case, either in the 
way of establishing a cause of action or rele- 
gent ot Be veces de of any of the 

issues arising in the case. The test in such 
a case is whether the allegation or the state- 
ment can form part of the evidence-in-chlef 
which the plaintiff ig bound to lead ic Pies 
of obtaining the reliefa praye 

BT AMDASANI v. CENTRAL BANK ( Sa 
46 Bom LR. 335. 
POLICE ACT (CITY), 


(Bom. IV of 1902), 
S. 57—Police officer- iFirst information, 16- 
cording of. 


Section 57 of the City of Bomba 


Act, 1902, imposes upon a poli eet: 
aud of recording ,the first information in 
writing of a co le offence and signing it. 
Where, however, | ia no informant, but the 


ieee 112-—Loiterisg—Interpretation, 

The word “loitering” is used in a :112(d) 
of the City of Bombay Police Act, 1902, ae 
se implies lingering or hanging about 


EMPEROR v. IBRAHIM. 46 Bom.L.R. 584. 


POWER of sale in a mortgage- deed. See 
TENE Pe ee 


46 Bom.L.R. 159. ` 
PRACTICE (CIVIL), Affidavit—Prolixtt y—Al- 
torneys filing ` affidavits—Penalty— 
Costs, disallowing of. 


argumentative 
"to be penalised in costs. 
SORABII v. ORIENTAI &c, Co. 46 Bam. L.R. 767. 


g of decided by Prvy 


Council ex parte, if 108 be ‘granted when 


1944.] 
f iie: , 
PRACTICE (CIVIL}—(COnta.) * 


applicant cannot satisjy d as to matters 

not previously considered agd likely to affect 

aein which ke could urge at re-kearing. 
An application for a re-heari 


have affected the previous decision. 
MANEKLAL v. CHIMANLAL, 

46 Bom.L.R. 837 (P.C.) 
document, ametuer Gs of—Document 
admitted by trial Court—Objection qaised in 

Appellate Court. 
Where the objection to be taken is not thas 


jection 
should be taken, at the trial before the docu- 
ment ia marked as an exhibit and admitted 
to the record. A party’ cannot lie by untl 
the case comes before a Court of and 
then complain for the first time of mode 


GOPALDAS v. SHREE THAKURIL 
46 Bom.L.R. 220. 


Findings of fact by the first appellate 
Court—Findings to be clear and specific— 
General approval to views of trial Couri— 
Effect of—Civil Procedure Code (Act V of 

1908), Sen 100, 101. 
Findings of fact by the first ret appellate Court 
should be dear and t ambiguous 
ae D should be 


roval 
the vewa of the erial Court wil nt not nec 
corporate te findings in detail, especiall 
if acoemnpa nied by tnrsunge whieh das ouht 
cular point. 
v. DHIRENDRA NATH. 
46 Bom. L.R. 192 (P.C.). 


Privy Council Consolidation of appeals 
—Security for ceal: 
Where more than one are consoli- 


dict (op the course sof Rearing ‘before: he 
Privy Council, the security for coats is payable 
separately for each of the appeals 


VENKATRAO v. BASAVPRABHU. 46 Bom.LR. 724. 
PRACHT (CRIMINAL), Concurrent findings. 


rule relating to concurrent findings ofe 
fact ta the Courts w involves concurrent 


on a 
RAM 


so consoli- 


game Judge, though with different assessors 
The first 


GENERAL INDEX, 


PRACTICE (CRIMINAL)—(Consd.) ° 


p Condusion and the verdict of the jury 
rRe abould postpone jud 
gment in that 
cas till he has heard, the scond case to a 
and he should then 
a pepsi seperately in case. 
bound 4p confine his ju eaen 1G Aat 
evidence led in that particular case and 
is not at liberty to use the evidence in one case 
for thé purpose of the judgment in the other 
Seen teow hie Gndings in ous case, to 
be influenced in any manner to prejudice 
of the accused by the views which he may 
have formed in the other case. It is obvioualy 
necessary in euch case that he should try, the 
feo. ces id ae gic cree ier 
. In cases of difficulty, however, it is 
open to the Judge to get the second case 
transferred. 


EMPEROR v. BANAPPA. 46 Bom. LR. 166. 


PRINCIPAL AND AGENT, agency, termina- 
tion of—Life assurance y—A bpoint- 
ment of chief agent—Rev of appoint. 
meni—Right of agent to commission on Suture 
premiums oof insurers introduced by hige—In- 
surance Act (XX of 1940), Sees. 2(10), 44— 
“Insurance agent ”_ Partnership not coming 
within the term—Indian Contract Act (IX of 
1872). Sec. 206—“ Reasonable notice” of ter- 
mination of agency. 
eIn the abgence of a definite agreement the 
coramission payable by a principal to his agent 
m~mes On bi ee of Iar PBDE- 
cially is 90 payment or services, 
for when the services cease the commision 
s also 
ERANA T a life assurance companv, 
appointed D , doing business as D. J. M. 
& Co., as: its Janet agent for Gujarat, on cer- 
tain conditions, some of which were, “ (1) that 
the commission would be allowed to me on all 
sons adres remitted through my agency by per- 
sons dv assured before now and by thoee 


Picadas ee 


. 
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PRINCIPAL AND AGENT—-(Coatd.) 


previously taken out in their sphere of opera- 
tions, inasmuch as the commission wes paid 


for services : 
(3) that the pre Sienna teu 
the benefit of a of the Insurance Act, 1938, 
ay. their partnership- was not an “insurance 


arent as deisel Ey a 20) of the Act ; 

(4) that the plaintiffs were en under 
8 206 of the Indian Contract Act, 1 to a 
reasonable patce: of the revocation of their 
re ocr aan 


two years, 
SOHRABJI v,’ ORIENTAL &C Co, 46 Bom.L.R. 279. 


this case was @ period of 


~— Agent, account from—Agent dying with- 
out® rendering accounts—Estate in hands of 
agent’s legal representative whether liable— 
Whether legal representative can be called up- 
on to render accowni—Burdén of proof—Pro- 
cedure. 

When an agent dies without rendering 
account to his peticipal, his estate in the Handa 
of hiy legal representative is liable for what- 
ever, may be found due to the principal on 
account. 

principal can file a suit for an account 
legal representative for the deter- 
amount from the deceased 


upon to render an account ift the tech- 
nical forensic sense in which the agent 
would be liable in an ordinary suit for ‘rendi- 
tion of accounta. 
jee a E 
the decemed 


Burd’ of proot Pamani ba toca the na 
“f and it is for the Court to take an account 
on suth materials as are laid before it by the 
parties and determine what amount, if any, 
was due to the plaintiff from his deceased agent. 

PURSHOTTAM v. RAMERISHNA. 
46 Bom.L.R. 649. 


PRIVY COUNCIL, cogstruction ‘of will— 
Practice—Will executed in English language by 
Indéan—Words literally bearing present sense 
—Futwre sense sought to be attributed bo suck 
words——Construction Courts in Ingia—' 
Whether. Privy Council can interfere with such 
construction. 

Where a testator in Indis has made a will 
i which is x his native 


intention to use them in a special and maccu- 
rate sense is shown by the context. 


discretion of Courts—Judges ig’ India 
exercising discretion in matter ie, with- 
in their knowledge and experienct—Interference 
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PRIVY COUNCIL®-(Coard.) 
see a Privy hike Boren ; 
the Courts i 


to reverse a _ discretion which has 
cissed. 
BHAGBATI “v. MaRALIDHAR, 

46 


j there has been 
%f justiœ. 
ARAMURTHI v. KING-EMPRROE 
° Bom.L. 


* PROBATE DUTY, payment of ir 
BOMBAY INCREASE OF COURT-FEES 


t 


PROMISSORY NOTE—Promise i 
tain place—V akdity of—Documeni 
stamped—Admitied im evide 
document once admitted can ba 


mide to pay at a certain place, 
BHAGWANDAS v. 


ara osh FUNDS ACT (Xl 


a T. 23—Nomination by c 
persons not his dependents—Depe 
tributor in existence—Validit a 


other than a dependen thong 
dependent of the tor in 

v. Gi 46) 
meme, 4, See PROVIDENT Pa 


PUBLIC OFFICER, attachment o! 
to. Set CAVIT. Pca GOM 


RATEABLE DISTRIBUTION of a 
"in eee: See Carvin, Proa 


RATIFICATION 
agent. See ee 1% 
RAVANIA T LAND: 


wae and are pri 
ETER KUBERDAS. | 46) 


RECTIFICATION of was of 
See COMPANIES Act, S. S8C) 


——— of tax wrongfully levied by Minicipality, 
interest, upon. See INTEREST 
408. 


° 46 
S Cane Acr, S. 38(3). ak 
ee ANIES 
36 Bogn.L.R. 782. 


REGISTRATION ACT (AVI ‘of 1908), $. 17. 
See TRANSFER Of PROPERTY AcT, S. 60. 

46 Bom. LR 159. 

17(2)(6). See Cry PROCEDURE 

,r 71 a 46 Bom LR. 931. 

RESOLUTION paed 

solute privilege of. See 


———s. 
Caw, O. 


SALARY, attachment of, paid to Publi officer. 
See Crvi. Paocepure Cope, S. 73. 


46 Bom.L.R. 757. 


deed, See TRANS- 


SALE, power of, in a 
PROPERTY A ET 


FER OF ACT, 


SCANDALOUS STATEMENTS in pleadings, 
expunging of. See PLEADINGS, 
46 Bom. L.R. 335. 


SCREEN of corrugated iron sheets is both a 
“wall” and a “building.” See BOMBAY Town 
PLANNING Act, S. 15. 46 Bom. LR. 477. 


Ld 
SEBAITSHIP, disposi Gi it aiao. pennies 
- for his lifetime. See Hinpu Law, RELIGIOUS 


ENDOWMENT. 46 Bom. LR. 212. 
SHARE, transfer of. Ses COMPANIES ACT, 
S. 38(3). 46 Bom. L.R. 762. 


SMALL CAUSE COURTS A 
DENCY), (XV of 1882), S. 38-~-Fuill 
Jurisdiction, 

The Full Court, under a 38 of the Presi- 


RESI- 
ourt-— 


SMALL CAUSE COURTS ACT (PROVIN- 
CIAL) (IX of 1887), S. 25. See INTEREST 
ACT. 46 Bom. L.R. 408. 


SPECIFIC RELIEF ACT (I of 1872), S. 12. 
See TRANSFËR of PROPERTY ACT, 
ry 46 Bom. LR. 159, 


—. 4, proviso— [Further relij” e MEn- 
dioned ty proviso ther against defendang 
against whom declar is soughi—Claim for 
declaration against kusband and banks holdmng 
‘money on fix deposit—Amount of deposit not 
due on date of suit—Submission by banks, ane 
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SPECIFIC RELIEF ACT, 8. 42—(Cowtd.) , 


expiry of deposit receipts, to pay to whomso- 
ever the Court should decide—Banks dischar3- 
ed from swit—-Wheither Boing entitled to de- 
claration agamsi kusban 
veo to further relief ” 


plaintif sued her husband and two 
Dana (a Taan moner Dau oe 


her d's. the plaintiff tsgued 
T plaint the amount of the fired deposit re- 
not become due; but when it be- 
Bi te anes Sone ee eae 


STAMP ACT (II of 1889), S. 36-—Docuement 
insufficiently stamped—Admitied in evidence— 
Whether document once admitted can be acted 
whon, 

Whèn once a dotiment fe aäimitted rightly® 
or wrongly in evidence, it is not permissible, 
under a. 36 of the Indian Stamp Act, 1899, to 
the Court at any subsequent stage of the suit 
be orocbeling: Shéther it la a Court ol Appeal 
or revision or the trial Court, to reject it It 
has to be acted upon as a document duly 
stamped, even though it forms. the- fundallon 


“ART. 5—Agreement for sale of merchan- 
dise—Exemption from stamp dut of cot- 
ton—Sale ates ip East India Colton Associa- 
tion By-law 814. 
B. & Co, who were Tnembers of the 
Cotton 





contracts note, which 


bay subject . . to bye-laws of the East 
India Cotton jati imited, in force from 
time to time and subject also to our usual 
tharges and terms of business as commiesion 
ts fifty full bales of Indian Cotton 
HedgesCoutract for delivery in Bomba 
eee or Teck | on at 4l 
nett per candy ies 7 against 
cash. Jetha terms any- 
i l Gis Contry entered 
Say principal and principal as pro- 


A”: 
vid, Bee a the contract, that 
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STAMP ACI, ART, a 


an 
with duty duty under art. 43 but 
Siamp Ace 1588, O P SHS Of the Ind 


Fe AMPS v. BrugL & Co 
Ae O 


——ART. 43. See STAMP ane ART. 5. 
. 46 Bom.L.R. 686. 


STAY OF EXECUTION, exclusion of time, 
of the period of. See LIMITATION Act, S. 15. 
? 46 Bom. L.R. 666. 


STIFLING of prosecution. Pe CONTRACT 
Act, $. 23. 46 Bon L.R. 745. 


(A 
STRIKE, participation in a, declared sub- 
sequently to be illegal. Sse BomBAy INDUS- 
TRIAL Disputes Act, S. 66. 46 BomL.R. 104. 
SUCCESSION ACT (XXXIX of 1925), 8. 113 
—Bequest subject to prior bequest—Possibility 
of later bequest being defeated by contingency 
or defeasayte clause—B under later 
be t not in existence at testater’s deatk— 
Wasther bequest to such beneficiary void—Ap- 
plicability of Exception to s. 120 where legacy 
subject to contingency of legates surviving 

named person. 
Section 113 of the Indian Succession Act, 
1925, relates to cases where two factors exist, 
firat, that the bequest is made to a person not 


ere m at that date), and, 
secondly, that there is a prior contain- 
ed in the 

Where in circumstances 


Fega 


death, the Bequest to Bim is void under the 


FN ApM-Gan, 46 Bom.L.R. 865 (P.C.). 
S. 120 





The to a 120 of the Indian Suc- 


SUITS VALUATION ACT VH faj gen 
ae See Coumr-rees Act, Sch. D® Art. 1 
Bom LR 663. 
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of offences un Act 
e with ifffprisonment an fine, See 

AL URE Conk, S. 362. 
46 Bom.L.R. 204 (F;B.). 


SURPLUS MONEY? investment by a compan 
of. See COMPANY, INVESTMENT k 7 


ire pagment of, in case of completed con- 
See CONTRACT, COMPLETED CONTRACT. 
46 Bom. L.R. 822. 


THIRD PARTY —Suit dismissed without order 
as to costs—W.hetkher defendant can recover kis 


NAGINDAS v. BAJRANG LAL, 46 Bom.L.R. 345 
TRADE DISPUTES ACT Gu 1929). 
DEFENCE OF INDIA RULES, r mae (a). 

TRANSFER’ OF PROPERTY ACT ea of 
1882), S. 52—Lis pendens—Charge, creation uf 
—Maintenance decree—Purchase of property 


See 


of 8. 52 of the 


party. The decree may be for pos- 
Beeson of eae OF the DORY o> It pay oy 
create a the property. Whatever 
the uataiw of the decree, itis badington the 
person to wham the is tranaf 
diring the litigation. the decree creates a 
Oare a is wer rae ae ar 
feb a eee pendently of the fact whe- 
ther he hag notice of it or not. 
oper Ad do ot apply, fo came of rane 
Pooper not We a cae oremi 
the pendency of a litigation. The 
o d Teher things 
and it provides, among o 
t a transferee after the d e 
Tented only De, has Doties of 
does not ide as to what might happen if 
the er takes place before the charge’ is 
created. Such a case, when it happens pend- 
ing the suit, is covered by s. 62, under which 
the tenaler cannol take pace to the dewiment 
of the person in whose favour the charge ia 


A e created over ie property in 
decree for mainiegance precedence over 


right of a private or the pendency of of 

game property during the cy of S 
euit. 

RAMCHANDRA v. KAMŠLABAI 46 Boon L.R. 358. 


S. 53—Indian Limitation Act (IX ðf 
1908), Arts. 91, 120—Suit by ‘creditor for de- 


aoe It 





1944.7 


TRANSFER OF PROPERTY ACT, S. 53— 
(Contd.) ° -` 


aration: that tronsjer frdgduleni—Suit whe- 
ther governed by Art. 91 tarting poini 
of limitation, s 


ia, therefore, not binding on is govern- 
ed by Art. 120 and not by Art. 91 of dhe Indian 
imitation Act, 1906. In such ‘a suit the start- 
ing point of limitation is the date on which 
the tiff decides to erercise his option of 


——_—§, 55(1)(g), See CONTRACT, COMPLETED 
CONTRACT, 46 Bom.L.R. 822. 





—_—_S. 60-—Mort gage—Power of sale in mori- 
gage deed—-Morigagee taking possession of 
motigaged property under power of sale—Agree- 
ment to sell property by mortgagee to third 
A beat right to redetm—Indian 
XVI of 1908), Sec, 17—Spe- 
of 1877), See. 12. + 
Where a mortgagee takes posesion of the 


sale given to hi 


ee ee an ee eel 
redemption where mortgagee or all 
mortgageea together 


PARVATIBAT v. 
——S. 69. See TRANSFER OF "PROPERTY 
Act, S. 60, 46 Bom.LR. 159. 


~————S. 91. See INSOLVENCY Acr (Pprsr- 
DENCY), Sch, II, r. 18. 46 Bom. L.R 921. 


S. 100—Lis 





pendens. 
s. 100 of the Transfer of 


rare œn take place to the detri- 
eo person in whose favour the 


-RAMCHANDRA v. KAMALABAL 46 Bom.L.R. 358. 
s a 


GENERAL INDEX. 


of 
Act do not apply to a case of trans- |, “title 
iti The 
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TRANSFER OF PROPERTY ACT, S: 101— 
Charge on property in favour of decree-holder 
created by judgment-debtor—Sale of perty 
tn execution, by previous mort Chase 
of property by decree-holder—Whather debt 
under charge ¢xtinguished—Personal remedy 
against judgment-debtor whether barred. 
A on immovable 


——S. 113—Landlord and tement—Notice to 
quit—-Ejectment suit—Recetps of rent as com- 
pensation for use and occnpation—Whether 
such receipt amounts to wawer of notice— 
Bombay Rent Restriction Order, 1942—Cwrti- 


a Boo.L.R. 776° 

——-§.  130—Actionable .claim—Transfer— 

Suit on, actionable claim—Whether transferor 
can mamian such suit. 

_ On the jon of the tranafer of an ac- 


. 46 Boch. LR. 518 
TRUSTEE, appointment of—New trustee— 
Appoinignent by all trustees, whether necessary. 


me 


3 
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TRUSTEE —( Contd.) 
a new trustee at a meeting at which one or 


more of their number are absent. 
MAHOMED v. MAHOMED. 46 Bom.L.R. 340. 


ol te ee ee ee 
rity without authority. See CHARITY. | 


46 Bom.L.R. 51g. 
TUR-DAL, i export , 0 
whether ultra vires, See Cz oF IND 
RULES, r. 81(2) (a), 46 Bom.L.R. 449 


ULTRA  VIRES—Company—Invesiment 
sur, assets—-Whether ultra vires. 

transaction of a joint stock company in 
investing its surplus funds in gold is not siira 
vies. 


WAMANLAL v. SCINDIA &c. Co. 
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ULTRA VIRES—Ordinance XIX X of 1943. 
Ordinance XIX of E is a valid Ordinance. 
v. KANTILAL. 46 Bom.L.R. 54 (F.B.). 


URBAN Gan eS PROPERTY TAX, 
payment of, by*a lessee of land. Ses BOMBAY 


FINANCE (AMENDMENT) ACT, a 26, 

. Z 46 Bom. L.R. 693 
WALL includes a screen of A iron 
sheets. See Bommy TOWN 


ect, 
o 
Any laxity of proof might have serious conse- 
quences. It might for instance lead to error + 
as to the of 


46 Bom.L.R. 145. | hended. 





cage Factories Rules, r. 55. 


Rule 55 df the Bombay Factories Rules,« 
1935, ia not wita vires. 
EMPEROR y. RAMANLAL. 46 Bon L.R. 455, 


—»——-Bombay Rent Restriction Order, 1942, 
cls. 8, 9, 12—Ultra vires. 
Clauses 8, 9 and 12 of the Bombay Rent 
Order, 1942, are ultra vires. 
e HAVELIRAM SHETTY v. Morvi STATS, 
{ 46 Bom-L.R. 877 (F.B.). 


—2— Defence ofi ine Act 1939, s, 2(1). 
“Section 2(1) of of ‘Ingias Act, 
1939, ia not tra wee à 
HAVELIRAM o, Morvi STATE. 
46 Bom.L.R. 877 (E.B.). 
Defence of India Rules, *r, 26. . 
Rule 26 of the Defence of India Rules is 
ulim vires, 
EMPEROR v. KESHAV TALPADE. 
46 Bom. L.R. 22 (F.C.). 


pea a of India Rules, 1939, r. 81(2) 


(bb)—ul vires. 
ana B2) (4) of the Defence of 
Rules, 1939, ta not witra vires. 
HAVELIRAM SHETTY v. MORVI STATE, 
46 Bom. L-R. 877 (F.B.). 


———Dejence of India Rules, 1939, 1, 81(2) 
(4)—Intra vires 
Rule on of the Defence of India 


Rules, 1939, ia vires% 
EMPEROR v, : 46 BomJR. 529. 


———Non-Ferrous Metals Control Order,— 
1942—Intra vires. 
The Non-Ferrous Metals Control Order, 1942p 


ia intra vires. e 
EMPEROR v. HANSRAJ. 46 Bom. L.R. 529. 


———Notifcation under r. 81(2) (a) a ad 
nee of India Rules, 1989—W keiher 


TA notification isued by a District Magis- 
trate under r. a of the Defence of 

the removal of 
within the 


outside that Dis- 
trict is not xltra vires. 
EMPEROR v. PURSHOTTAM. 46 Bogt L.R. 449. 


( 








ESWARAMURTHI y, KING-EMPEROR. 
46 Bom.L.R. 544 (P.C.). 


WILL, construction of, See Privy COUNCIL 
CONSTRUCTION OF WILL. 46 Bom.L.R. 509. 


Contingent _bequast—Condition that 
ulltmate donee is obedient to life interest kold- 
vey of such conditi 


therefore it could not be defeated by subse- 
Gusset One on mullet tends aes 
vice to the widow 

Held, negativing , “tha claim, (1) that the 


should be vested in his nephew i 


that the con F 
i vague nor void for un 
NATHALAL v 46 Bom LR. 356 
(A 


u 


Agreement or compromise with refer- 
ana to the suit. See CIVIL PROCEDURE CODE, 
0. XXXII, r. 7. 46 Bom.L.R. 232. 


Agricultural income.” See 
TAX Act, S. 2(1). 46 189, 


Any Public Prosecutor.” See CRIMI- 
NAL Procepure Cops, S. 494. #¢Bom-L.R. 808. 


~ Assesse.” © See INCOME-TAX ACT, > 
46 Boma. L.R. 1 


INCOME- 





t 





limits | *10(2)., 





ae oe See Hane oe 
ING ORDER, cl. 46 Bom.L.R. 488. 
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WORDS AND. PHRASES (Cow) 
“ Building” See BOMBAY TOWN PLAN- 


























———" Performs the other conditions of the 
o See BOMBAY RENT RESTRICTION 
ACT, ll. 


——" Prejudicial act.” 


judici See DEFENCE OF 
Inpia RULES, r, 34(6) (e). 


46 Bom.L.R. 459. 


GENERAL INDEX. 


46 Bom.L.Re 244. 


WORDS AND PHRASES—(Costd.) 


t Í ” 





See INSOLVENCY Acr (PRO* 














NING Act, S. 15. 4 46 Bom.L.R. 477. | VINCIAL), S. 78. 46 Bam. L.R. 300. 
“Court.” See CRIMINAL PROCEDURE “Property.” See INSOLVENCY ACT 
Cons, S. 403 (1). 46 Bom.L.R. 860. | (PRESIDENCY), S. 62. 46 Bom.L.R. 916. 
e 
“ Definite informatfon.” See INCOME- | .———“ Provable.” See INSOLVENCY ACT 
TAX ACT, a 34. 46 Bom. LR. 108, “Pamat; S. 78. 46 Bom. L.R. 306. 
“ Earns.” DEXKHAN AÇRICULTUR- |° “4 Rationed article.” See Bompay RA- 
sts’ RELIEF ACT, Sa 46 Bom.L.R. 647. a cg a Bom. L.R. 488. 
“Further relief.” See Srecwic ReLwEr | ——— Renson to believe.” See PENAL CODE, 
Act, S, 42. 46 Bom. L.R. 300. | S. 216. 46 Bom. L.R, 844. 
——" If the Order so provides.” See DE- | —-—“ Reasonable notice.” See CONTRACT 
FENCE OF INDIA RULES, r. Ba ° Act, S, 206. 46 Bom.LR, 279. 
46 Bom.L.R. 529. 
“Shali be deemed always to have been.” 
accordance with law.’ See LIMI- | See DEFENCE OF INDIA ORDINANCE. 
TATION Act, Art. 182(5). 46 Bom.IaR. 306. 46 Bom.L.R. 50. 
“Insurance agent.” Ses PRINCIPAL AND | —-—+— Shall be final.” See BOMBAY AGRICUL- 
AGENT. 46 Bom.L.R. 279. | TURAL DEBTORS’ RELIEF ACT, ovr 37. 
46 Bom. L.R. 711. 
“Knowing.” See PENAL Cop, S. 216. . 
46 Bom.L.R. 844. “ Sufficient reason.” See LAND ACQUI- 
: “| SITION Act, S. 25. 46 Bom.L.R. 696. 
P swatantta MESE See HINDU 
Law, WILL. Bom.LR. 908. | ___“ Wages.” See Cryn. PROCEDURE CODEs 
“ : 2 ” S. 60. 46 Bom.L.R, 795. 
—-——" Loitering.” See Pouce Act (CTT), è 
S u 46 Bom.L.R. 584.) oe Wall” See BOMBAY Pedal PLAN- 
“On or about.’ See Bompay Rent | NING Act, S. 15. 46 Bom L.R. 477. 
RESTRICTION ACT, S. 11. 46 Bon L.R. 244, 


—-—“ Without lawful authority or excuse.” 
Sea DEFENCE.OF INDIA RULES, r. 38(1) (a). 
_ 46 Bom L.R. 444. 


WORKMEN'S COMPENSATION ACT (VIII 
of 1923), S. 2(1)(m). See PROCEDURE 
Cow, S. 60. 46 Bom. L.R. 795. 


PRINTED By M. N. KULEARNI, AT tHE RABNATAK PRINTING PRESS, KARNATAK HOUSE, 
- e CHIRA Barge, BOMBAY 2, AND PUHÈISHED BY RAFANLAL RANCHHODDAS, 


AT 63 MARINE DRIVE, BOMBAY. p 


- ` The 
Bombay Law` Reporter. 


. JOURNAL 


January 15, 1944. 
BRITISH INDIAN HIGH COURT8—THEIR PAST AND PRESENT. 
THE history and growth of the British judicial system in this country culmi- 
nating into the establishment of the present High Courts in the Presidencies and various 
Provinces is an interesting subject and it is proposed to make a brief survey of it in 
this article. Besides, the historical review will, it is hoped, lead in some respects 


to clearer understanding of the present powers and authority of the High Cdurts and. ` 


of their statua vis-à-vis the Court of King’s Bench in England. : 

Before proceeding to the main‘eubject; it Will not be out of place to make 
a rapid survey of the career of the East India Company. The firet Charter for 
trading to the East Indies was granted by Queen Eltzabeth on December 31, 1600, 
to the London East India Company. Among other things the Charter conferred 
power on the Company to make law§ for its Government, and “to imposed such fihes 
and penalties as may be necessary for enforcing these laws.” In pursuance of the 
Charter the Company initially founded its factoriea in the following four places, viz, 
Surat, Madras, Bombay and Calcutta. The factory at Surat was founded in 1612. 


The Madras settlement ‘came into existence in 1639. It took much time for the” 


Company to open a factory at Bombay as the island was then in the possession of 
the Portuguese. But in 1661 it was ceded to Cffarles II by the Portuguese King 
Alphonso VI as a, part of royal dowry and Charlie’ II transferred it to the East India 
Company on March 27, 1668. Permanent settlement in Calcutta is of a later date 
and came into existence in 1690. In 1698 a new Company was incorporated to trade 
to the East Indies and entered into competition with the old Company. The two 
Companies-were finally *amalgamated in 1708 under the title of the “ United Com- 
pany of Merchants of England trading ta the East Indies.” This Campany received 
new Charterd at intervals for the trade monopoly but its sovereign rights were being 
gradually curtailed till 1858, when the Crown assumed full responsibility for its 
functions ged the government of India. ° 

During the first years of the Company’s existence, the only Court of law avail- 
able‘at each of the above four places except Bombay, was that of the Governor and 
Council and it used to apply the ‘Portyguese laws which were prevalent in those 
days. ‘Under a ChaMer granted in 1661 the Company in each factory was empowered 
sto “judge all persons belonging to the Company of that ‘shall be under them, in all 
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, causes, whether civil or criminal, according to the lawe of*this Kingdom, and to 
execute judgment accordingly.” Another Charter of 1668 gave the Company power 
to enact laws and the laws and the penalties prescribed by, Company were to be 
“consonant to Reagon and not repugnant or contrary to, but as near as may be 
agreeable to the lawa of” England. Bombay was it first tp receive advantage “of 
these Charters and in 1672 a Court°of Judicature was established undér the 
Company’e Charter, to administer Engligh lawe made by the Company under the 
Crown's authorization by Charter of 1668, in placé of the Portuguese laws so far 
administered. In 1683 a Court of Admiralty for the East Indies was also establish- 
ed. But.in 1690 both ~these Courts ceased to function on account of political 
disturbances and the sole judicial authority again returned to the Governor and 
Council. This state continued up to 1718 when the Company sent a fresh Charter and 
the Court of ‘Judicature waa again conétityted, but this time by the Governor and 
Council instead of by the Company and consisted of five or six judges mainly from 
the members of the Governor’s Council. This Court functioned up to 1728 when in 
its place tht Mayors Court was for the first time inaugurated by the Crown under 
a Royal Charter. 

In Madras the Court of the Governor and Council was first regularly consti- 
tuted in 1666. In 1678 a Court of Judicature came into-existence and continued 
till 1686 when a Court of Admiralty firet sat in Madras. In the next year the , 
° Crown eetablished a Mayors Court but it was merely a Company's Court until if ` 
was reconstituted in 1727 and’ succeeded by one established under a Royal Charter. 

In this early period Calcutt® wa not so-advanced in its judicial arrangements 
as Bombay and Madras, on account of the political situation and up to 1728 the 
or ery greens orn tae 
. The first Mayor's Court started in 1728. 


The Mayor's Courts at all the three placed, viz., PE cage 
owe their existence to a Royal Charter of September 24, 1726. By 1726 the Com- 
pany for the sake of the management of its own affairs, began to feel the necessity 
of Courts under authority that would be recognised by the English Courts and this 
“led the Company to get the above Charter from the King. It established for the 
first time civil and criminal Courts which derived their authority from the King in- 
stead of from the Company and marked an important stage in the evolution of British 
Courts in India. It also meant thé authoritative’ introduction of English law in the 
Presidency, towns. By the Letters Patent issued under the Charter the. Governor and 
Council were congtituted a Court of Record to which an appeal lay from the Mayor's 
Court, with a further appeal to the King in Council in certain cases. For the trial ., 
of criminal offences except high treason, five senior membere of the Council were to : 
be Justices of tle Peace with pofers to hold Quarter Sessions. 

Ps pel ation of Paglisly law to the Indiana of the silani wab at Dines 
found very inconvenient. In 1753 a fresh Charter was granted which continued thé 
arrangements of 1726 with this diffefence that all suits and actiong,to which 
Indians alone were parties wereeexcepted from the juriadietion of the Mayor's 
Court, unless both the parties submitted to it. But this resulted in the difficulty . 
about a forum for settling the disputes betyreen “the Indians, according to their cus, 
toms andeled to the establishment of the Supreme Court in Béhgal in 1774°and of 
foe Recorder's Courts in Bombay and Madras in 1798, the latter being merely the - 
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ner Mayors Carte tae ain of Reorder who vas to be appt by 
the Crown. . 


NETTE ORE T Much dissatisfaction was felt in 
England about administration by servants of the Company and it was thought desir- 
able to bring authority of Pårliament into action. There was a great public com- 
motion and the Parliament was led in 1778 to pass the Act well known as, “The 
Regulating Act” for “establishing certaing Regulations for the better management 
of the affairs of the East India Company as well in India as in Europe.” The Act 
established the Supreme Council, consisting of the Governor General and four Coun- 
sellors under the authority of the Company and the Supreme Court consisting of a 
` Chief Justice and three Judges directly appointed by the Crown, at Fort William in 
Bengal. Thereby there came inte existence two independent and rival powers, one 
deriving auttiority from the Company and the other fram the Crown and the boun- 
daries between which were not clearly defined. , J 

By this time the territorial ‘acquisitions of the Company had vastly increased 
and there had come into existence a dual system of administration of justice. In 
Presidency towns, civil justice was administered by the Mayor’s Courts and the Courts 
of Requests and criminal: justice by the’Governor im Council in Quarter Sessions and 
the Crown provided for‘thid administration by a system analogous to that which exist- 
» ed in England. On the other hand, in the mofusail and provinces the Company 
"~ established a system of Courte-suited to thd wants of the country. The collection of - 
reventie and the administration of civil justice was comprised in the Dewanny, te, 
‘the civil Governor, The administration of ¢rintinal justice was comprised in the 
Nisanit, Le, the militafy Governor. -For each district a'civil Court styled Dewanny 
Adawlut and a.criminal Court styled Nizamtt or Foujdari Adawlut was established. 
At each Presideicy.town superior Courts styled Sudder Courts were established, , 
having appellate jurisdiction. These Courts were presided over by the Governor or 
President in Council. From 1801 these Sudder Courts were placed under a Chief 
Justice-and puisne Judges,- 

` On account of the vague nature of its powers, the Supreme Court established 
in 1774 in Bengal came in conflict with the Supreme Council on the one hand and thee 
Courts established by the Company on the other, and it was found necessary to define 
and diminish the powers of the Supreme Court. e The well known instance of this 
conflict was the trial of Nancoomar ending in establishing supremacy of the Supreme 
Court over the Supreme Council. ‘There wad also the other fact that the Charter 
of 1773 applied English law to the Indians of the settlement? and it was necessary to 
r amend it to make provision for application of local laws and usages to them, Even- 
tually in 1781) Parliament passed another Act known as “The Act of Settlement.” 
That Act restricted and defined the powers of the Supreme Court and at the same time 
recognised the civil and criminal Courta establiahed by the Company and the Governor 
Se eee 
dras and Bombay, the Supreme Courts were not established for some 
ime. The Recorder’s Courts’ established in 1798 were superseded by Supreme Courts 
in Madras in 1801 and in Bombay in 1822, with lily powers and jurisdiction as the 
Supreme Court at Fort William ‘if The Charter of 1773 was the founda- 
“tion of the jurisdidtion exercised By these ‘Supremd Courts until the estphlishment 
- of High Courts in 1861, epee drag eee sewers grat nary Taser rk 
h j l 


e . 
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law except as to inheritance and succession to lands, rentes and goods and all matters 
e of contract and dealing between party and party when the parties were Indians and 
the Judges were given such jurisdiction and authority as “ Justices of Our Court 
of King’s Bench have and may lawfully exercise, within that part of Great Britain 
called England, as far as circumstances will admit.” e M . >» 
. In this way a double system. of Courts came into existence ; the Sudder Courts 
at-the Presidency towns hearing appeals from the provjncial Courts and the Supreme 
Courts exercising jurisdiction mairfly over the Presidency owns and not having any 
control over the provincial Courte. A need was felt to amalgamate both these rival- 
judicial institutions but before the work of amalgamation could proceed, it was ab- 
solutcly necessary to bring the laws and procedure which they separately followed 
into a line and for this purpose a Law Commisajon was appointed in 1833 under 
tle Chairmanship of Macaulay. This work was greatly facilitated by assumption 
. by the Crown direct responsibility of government in 1858. Immediately in 1859 
the Civil Procedure, in 1860 the Criminal Procedure and in 1861 the Penal Code 
were enacted, The Codes were made applicable to all the Courts except the Supreme 
Courts. The fext step was to abolish the Supreme Courts ir the three Presidencies 
. and constitute in each Presidency town a High Court of Judicature which should be 
supreme over all the Courts both in the Presidency townd and also in the provinces. 
This step was brought about by passing the Indian High Courts Act in 1861 em- 
Powering the Crown by Letters Patent to establish High Courts at the three places. 
“Actually the High Courts cama into existence in 1862. Section 17 of the Act made 
provision for fresh Letters Patent with a view to frime a more perfect Charter with 
the assistance and advice of the. Judges of the Courts and accordingly the 
former Letters Patent were revoked and fresh Lettere Patent granted in 1865, 
which are at present in foyce so fag as the three High Courts are concerned. 
e Under these Lettera Patent the law or equity to be administered by the High Courts 
ia the law or equity which would Rave been “appfied by them if these Letters Patent 
had not been issued. The powers of the High Courts are defined by section 9 of the 
High Courts Act of 1861 which provides that the High Courte shall have all such 
Civil, Criminal, Admiralty and Vice-Admiralty, Testamentary and Intestate and 
‘Matrimonial jurisdiction original and appellate as Her Majesty may by the Letters 
Patent grant and without prejudice to the legislative ppwers in relation to the matters 
aforesaid of the Governor-General ôf India in: Council, they are to have all jurisdic- 
tion, power and authority whatsoevet in any manner vested in any of the Courts in 
the Presidency abolished under this Act ati the time of their abolition. Clause 44 of © 
the Letters Patent, also preserves the legislative powers of the Governor-General of 
India in Council. Now the powers of the Governor-General in Council to make 
laws were derived from “ The Indian Coungila Act, 1861 (24 & 25 Vie, c 67). Sec- 
tion 22 of the Act gave the Gofermor-General in Council power to make laws or 
repeal or amend any existing laws for all persons and for all Courts of Justice what- 
ever and for all places and things within Indian territories. However this power was 
subject to certain provisos one of whioh provided that the Governor in 
Council was not to have the power of making any lawe which repealed or in any — 
way affected any provisions of any, Act paaged in the seseiode of Parliament and 
the Indian High Courta Act was one of such Acts. * So the effect of all these provi- 
sions was that at the time of thet’ inception fhe High Courts possssed all the flowers ~ 
Ga a ite aren Co leaning te Ca ot Te 
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Befich in England, as ar as circumstances admitted and the Indian legislature could 
not enact any! law affecting that power by reason of it inability to affect the provi- ° 
sions of the Act whicil conferred ‘that power, viz., the Indian High Courts Act, 1861. 
In 1866 a High Cout wae established at Allahabad but it waa not empowered with 
Ordifiary original, insplvency* and Admiralty’ jurisdiction. . 

“opis peaition-coritinnedip to 1915%when i was though? menar bo tomdi 
date all the enactments relating to the of India and the Government of 
India Act, 1915, came to be passed. By a 101} it continued the High Courte of 
Judicature for the time being established in British India by Lettere Patent and by 
section 106 further provided that’ they should have all such jurisdiction, powers and 
authority over ‘the administration of justice as were vested in them by Letters Patent 
and those that were vested in those Courts at the commencement of the Act. By 
the fourth schedule fo the Act many-pyevious Acts: were repealed and one of them 
was the Indian High Courte Act, 1861, but this schedule itself was subsequently re- 
pealed in 1927 by 17°& 18 Geos V,'c. 42 and the’ High -Courts Act is now again 
restored. Section 65 of the Government of India Act dealt with the powers of the 
Indian legislature and laid down that the Governor-General in Legislative Council 
had power to make laws for all persons, for all Courts and for all places and things 
within British India ; provided that the Govermor-General in Legislative Council had 
not, unless expressly so authorised by Act of Parliament, power to make any law 
repealing or.affecting any Act of Parliament, passed after 1860 and extending to 
British India. The Government of India Act, 1915,.was amended in 1916 and 1919 
Ee ei AR Se ee re ee Poe a a DE 
till 1935. r 

Ta 1996 the: present Gavecuent o Tadia il came to be Paed and oa B18 
to. 231 of it deal with’ the High Courts, in. British -Ipdia. In the meantime, High 


Courts: had come into existence at Patra in 1916, at Lahore ig 1919 and at Rangoone 


in 1922. The one at Nagpur camf into being in 1936. The High Courts at Lahore 
and Nagpur have not been given ordinary original, insolvency and admiralty jurisdic- 
tion while Patna High Court has ‘no ofdinary original and admiralty jurisdiction. 
Section 223 of the Act provides for’ jurisdiction of the existing High Courts 
and lays down that-subject to the provisions “of any Act of the appropriate legis- 
lature enacted by virtue of poweté conferred on ‘that legislature by this Act, the - 
juriadiction of, and the law administered in,-an} existing High Court, and the res- 
pective powers of the judges thereof in relation’ to the administration of: justice in 
the Court” shall be the sarne as immediately before the commencement of Part III 
of the Act. At the same time powers of the Indian Legislatures fave been increased 
by including in the Federal, Concurrent and Provincial legislative lists of matters on 
which they are empowered to make laws, such subjects as “jurisdiction and powers 
of. all Courts, except the Federal Court”. with fespect to matters,in the respective 
lata. Although the federation part of tha Act has not yet come into force, by a 316 
the powera conferred by the provisions of the Act on the Federal legislature are erer- 
cisable. by -tbe Indian legislature. So, fore the’ first time in 1935: powers have been 
given to Centrad as well as the Provincial Iqgislatures to make laws affecting the 
powers of the High and if -at pny time’ in future the powers are so curtailed 
the High Courts will not be able to resist that: by tracing the-source of their powers 
to tife Court of Ħng's Bench-in England. - However as a matter of safeguard, pro- 
Ua ina eet ana We traf etree pert te eon 
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General under Royal Siga Manual that he shall not “‘assent*in Our name to, but 
*ahaill resérve for the signification of Our pleasure” any which in his opinion 
would, if it became law, ‘so derogate from the powers of tft High Court of any 
Province as to endanger the position which those Courts are by the Act designed to 
fill. A similar provision is also to be found in the Inatfuctiona, passed to the Gover- 
nors Of Provinces to reserve such Bills for*the consideration of the Governor-General. 


sot e Manowar W. PRADHAN. 


SUGGESTED REFORM IN THE PROCEDURE OF DIVORCE ACTIONS 
BASED ON ALLEGATIONS OF ADULTERY. 


$ Ir is not unusual in matrimonial actions for divorce that the co-respondent 
with whom the respondent is alleged by the petitioner to have committed adultery 
has alea his or- her marriage subeisting, so that the spouse of the co-respondent is 
entitled to seek divorce against the co-respoadent on the same allegation of adultery. 
But, as the laW stands at present, the co-respondent’s spouse cannot be a party to 
the matrimonial action to which the co-respondent is a party, and the finding of 
the’ Court on the petitioner's allegation of adultery between the respondent and- the ~ 
co-respondent cannot be binding as between the co-respondent and the spouse of 
the latter. If the co-respondeht’s spouse relies on the same allegation of adultery 
to seek divorce against the co-reapondent, he'or she has to institute an independent 
matrimonial action against the co-respondent who becomes respondent in the new 
action, and the respondent of the original action has to be joined aa co-reepondent 
to the new action, and the same questions of fact andlor of law have to be gone into 
all over again in such new action, Ther is also no certainty that the finding of 
the Matrimoniql Court on the queation of adultery in the second action would be 
the game as in the first.. The evidence in the subSequent action could not necessarily 
be identical as in the prior one; all the witnesses in the first action might not be 


” available. in the second, and even the Judge in each action might be different. For 


example, the Gourt in the first action might hold that there was adultery between 
Mr. Brown and Mrs. White and grant divorce to Mrs. Brown as against Mr.. Brown, 
and in the second action come to a contrary decision and refuse divorce to Mr. 
White as- against Mrs. White. Te feeling of Mr. ‘White in being. compelled to 
remain tied as a husband to Mrs. White who in the prior action was adjudged to have 
committed adultery with Mr. Brown, may be easy to imagine. : 

; Dadoa ‘in mation actionsmedly affect: the proni elds. oF partes 
rather than their property. Questions of the former character cannot be measured 
in terms of money, and it is therefore all the more desirable to*avoid conflicting deci- 
sions on questions of fact or law, *when the same partied are concerned or affected, 


~ either directly or indirectly. The only way to avoid the present undesirable state of 


affairs is to make a matrimonial action for divorce, based on the allegation of adultery 
with a person whose marriage is subsisting, maintainable only on the spouse of such 
married person being joined as a party to the action. The might design- 
ated in such action as the co-respondent’s husband or wife or În any -other. suitable 
manner. This suggested reform would’ be in some respects similar to the third 
party procedure prescribed by thé High Cout Rules on the Origħal Side in rfspect ~ 
saan in’ the nature of contribgitions and indemmities, the difference being that 


« 
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the third party procadure is -permissive to the defendant in a civil suit, whilst 
the suggested procedure should be obligatory on the party initiating the matrimonial e 
action based on the allegation of adultery with a: married permon. It would not be 
desirable to make-such éuggested procedure in matrimonial actions permissive to the 
oo-respondent who, when there is a reasonable chance of the issue of adultery being 
found in the affirmafive by the Court, may choose not to appear in the action at 
all, or even if he or she appears, may not think it tg his benefit to adopt the suggested 
procedure. The only posgible eargument fgainst the suggested innovation would be 
that it- would compel the co-respondent’s spouse to divorce the co-reapondent, even 
if the former might be unwilling to do so. The answer to such argument is that even 
if in a matrimonial action the suggested-procedure.is adopted, and the Court finds 
in the affirmative the issue of adultery between the.respondent and the married co- 
respondent, divorce should not automatically follow as a relief to the co-respondentt’s 
spouse, unless the latter expressly claims it in his or her written statement or other 
form of pleading. If necespary, ethe co-respondent’s spouse might be permitted to 
reserve his or her right to apply, for divorce in subsequent ot independent proceedings 
on the question of adultery being decided by the Court in the affirthative. 

The suggested reform, besides guarding against the uncertainties of litigation 
and conflicts of judicial decisions, has the added merit of saving needless considerable 
expense, delay’ and anxiety to the parties concerned by avoiding multiplicity of judi- 
O E aval sae) eae pe ee E D . 


* M. M. LAMEVALA, . 
THE “MEANS OF PROOF” IN. ANCIENT HINDU LAW. 


e e bce oaa e ita A The, ancient Hindu 
law of evidence is profuse with the*modern and ‘mature idead of the developed juris- 
prudence of the civilied era. The fundamental principles of the law of evidence 
“that the evidence must be led on issues, hearsay is no evidence, and the best evi- 
dence must be given” underlie the ‘whole system ; and this is a welcome relief against 
the adverse ill-informed and injudicious comment, that ia maliciously levelled against 
ancient Hindu law; that it is nothing but a mass of rules composed by the ancient 
saints. In this article it is proposed to discuss and take an appreciative view of the 
law of-evidence as developed in ancient India. * 

The fact to be proyed was called prameya or a proposition, and the means 
by which it was sought to be established was called promemfa or the means of proof. 
Prameya or a problem was what is exactly an issue or a point at issue. In every 
litigation there is a.cawie of action, which ‘gives rise to the pointe for determination, 
on Which the aggrieved party eeeka the decision of the judicial trihymal. The cause 
of ‘action arose when there was a violation of the rules laid down by the Dharma- 
shastra and the consequent injury to some person.. When the litigant came before 


the e M rene in eae cee ond he Ide eas a Se een tee 
as to what his gri ( eet ora & tyr at Seth ge ae) Be SAT 
EEE GARNI =), The mnt wan then writen dows, and wa eld a 


plaint or the complaint. This procedure exactly resembles the provisions in s. 200 of 
“"the-€iminal Procedure Code which -enjOina.: “ A Magistrate taking cognizance of an 

. offence on complaint shall at once examine the céprplainant upon oath, and the sub- 
S 4 
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stance of his examination shall be reduced to writing and shallebe signed by the com- 
e plainant and also by the Magistrate.” A Magistrate has to verify the complaint 
before the issue of process against the accused. Under O. VI, #15, pleadings are also 
required to be verified by the parties. The written plaint or’complaint (bkasha) was 
to incorporate the names of the parties, the cause of actson‘and the relief claimed. ft 
was also required to be precise and concise. A vicious plaint ¢dusta bhasha) which 
showed no cause of action was rejected forthwith. A written statement ` (utter). 
was to be filed by thè defendant, which web to chart IS line of ‘defence: arid then: the 
Court was to determine the disputed- points, record evidence on the same, and deli- 
ver judgment. 

The object of the plaint and the written statement was to bring the parties 
to issues, and avoid all sorts of irrelevant and unecessary evidence and focus the 
atfention-on disputed points only. Evidence was to be led on issues only. The 
means of proof were of different kinds—calfed by the Sanskrit lawyers “ pramanas.” 

Means of proof according to Naiyayikas were also designated as pramanas 
and they ware four according to them. : Rratyaksha (direct perception), anumana 
(inference), ufamana (analogy); skabda (Vedic injunction). Pratyakska was de- 
fined by them as giyat gray which means direct knowledge acquired by the 
sertses, and not hearsay of imagination: and fancy. Hindu law admitted pratyaksha 
as a valid means of proof and the others were deprecated as worthless in the judicial 
investigation of truth. Inference and analogy‘are conclusions based, an assumed pre- 
“mises, which many a time are likely to be incorrect. No presumptions or inferences 
` were allowed to go as evidence as the law only acknowledged a hard and clear fact. 

The evidence in Hindu, law was of two kinds—divine and human. The human 
testimony was the obvious visible (pratyaksha). proof of the proposition or fact, 
‘which the person deposing perceived by the senses, or which was a patently visible 

e fact. Divine eyidence was sought only in cases where no human record was available. 
(sere oferi hte: RRA ier, | AA Reage U mge R. 2 ) 

ivine evidence was calling upon the Gods to sit in judgment in a particular case. 
_ Divine Evidence ‘was sub-divided into two sorts—which immediately determined the 
case forthwith qqa (2) which determined after some time peraan. The 
dormer were designated as divyas or ordeals, the latten aq skapatkas or oaths. 

The ordeals were of various eorts described from five to nine’ qg, af, a5, 
fare, er, MAYS, TIA, THB, qia. Jn ordeals the judicial authority that presided over 
the case was the divine power, invietble, supreme and just, The Gods in the Vedic 
pantheon were called upon to sit. in judgment on the solemm occasion. The Gods of 
fire, water, dharma and ‘Indra were supposed to'be the guardian deities of the ele- 
ments in the Univérge; and it was supposed that no act could pase unnoticed by them ; 
and therefore it was considered that these deities who presided ever the ordeal were the 
proper criterion of the proof or otherwise of the guilt of the accused. At any rate these 
‘ordealg required a very) great mental preparation and courage, and the whole ecene 
used to be so solemn and grim, thati a guilty.qonacience was apt to break-at the last 
mument. It may be argued that many a,time staunch criminals can succesfully per- 
form ordeals and secure a clean acquittal; and this form of f is offo value.- 
This charge may be true ta a cerfain extent. But ia it not İy- true of other 
means of proof alo? ‘A man may really cofimit a brutal murder, still when there 
is no satisfactory and conclusive evidence, hehas to be left free. eSo the chargrethat” 

the ordeal werd the best way of facape has no force or foundation.’ Conscience is , 
š j : 
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the best judge TOENE are never-endmg. Moreover ordeals were accepted 
when there was no other visible means of proof. , 

All the ordealẹtare lucidly discussed by the Vidyaneshvara’s commentator, 
and it is needless to distuss them here in detail. This form of “means of proof” 
was not unknown as early ag 400 Bc. In. the Apasthamba Dharma Sutra (JI-11, 
29.8) we do get a reffrence to it. (Gag ford Qaa Aram). In Manuamriti (VIII. 114) 
the ordeals of fire and water and the. administration of shopatka (VIII. 109-116) 
are mentioned. In the Yadnfavalkya we tet five‘ordeals, and his leamed commen- 
tator recites the whole catalogue. - 

The next form of divine means of proof is skapathas. Oath is a solemn 
affirmation inviting the invisible wrath of the Gods for not speaking thetruth. It 
is speaking the truth by one’s own honour, or by the love and honour of one’s ‘own 
wife and children, or by the honour of the Gods. The Gods are the divine beings 
whose honour shall not be violated or “lightly spoken of, whose name should not 
even be associated with falsehood and untruth. This form was observed from the 
very early and ancient times, and it has retained its place of pride even now. False 
statements on oath are made penal under the Indian Penal Code, ss. 193 and 209. 
Under the Indian Oaths Act, s. 9, also one party can compel another party to ad- 
minister an oath by a particular object in support of hig claim. With atheistic and 
matetialist tendencies of the present era, faith in religion and God is at a dis- 
count, and this form of, proof is now of diminishing value and is rarely observed. 
Oath and its formula has now become a spiritless and a formal affair. . . 

. Human testimony was classified into two sorts—written testimony and unwrit-. 
ten testimony. Written consisted of documents» (likkita) and the latter enjoymént 
(bkukit) and oral testimony of witnesses (sakshinah). 

i Documentary evidence had a great evidentiary value inasmuch as it was 
permanent record of the matter inscribed. Human metnory is slippery and the man’s | 
mind changing. By the lapse of time or the passing of the men, tHe evidence may © 
pase away like the fleecy clouds. But the written record subsists declaring its con- 
tents to the world, until the matter on which it is written lasts, and the right con- 
ferred by them becomes even more perfected by enjoyment. Hindu lawyers very 
well acknowledged the importance of this kind of evidence and they gave it a pre; 
ference to the oral evidence. In some mattera it was the only exclusive evidence 
admissible. ( qrsftrrordtat a R: eie 1 eee area Beat a ett a a afro: 11) 

Documents were divided into rajakiya or.public and janapada or private. The 
former were of four categoriea—shasena (grants), jayapatra (judgment), adyapatra 
(commandment), pradyanapanapatra (recommendation). These were the public re- 
cords with a royal seal afftxed. : 

Private documents were of various- sorts having regard to the nature of the 
contract entered into. ( amarmearartafaqra smf a dees Bey ey aera tt 

gg- ) They were divided as noted into seven categories. These documents may be 
‘pritien by the exeeutant himal or by some other on his behalf in which case attesta- 
‘tion was necessary. When the document was written by the executant himself there 

. was noWeed of attestation, on the principle that the executant understood the meaning 
of the terms written); and that no man can givt a writing against his own interest, 
unless he is mad, intoxicated of gthefwise mentally unfit. When the document was 
om win by a scribg the attestation waseessential in, order to prove that the signature 
was that of the executant, made in the presence ofthe attesting witness, of his free will, 
Je 2.4 7 ' 
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on the document written at the bidding of the executgnt. This was to avoid any 
e Possible fraud. When the document was in the hands of the executant he cannot 
deny execution, because his hand-writing would betray himg,and so there was no 
necessity of attesting witnesses. From this we clearly see the keen insight, and the 
practical mind of ancient law givers whd viewed things jn proper perspective. e» 

Documents which were the offspring of fraud and decdption, or executed by 
a person void of any intellect and | judgment ‘were null and void, ( magii itt 
mat: niei Beet = freak — WER.) 

The customs and the conventiones of the tribes and the institutions were to be 
established by, writing, and no parol evidence was allowed on such issues. The best 
evidence rhust be given was the healthy principle closely followed. 

The documents were to be produced before the Court by the party in possesaian 
basing his daim on the same. Moreover secondary evidence of ita contents was 

, inadmissible except in certain specified cash. (>a amaa ete gees wt 
TARR METI — ae) Secondary evidence was no evidence. The origi- 
nal record was the main source, and the oral,evidence of its contents or the copy of it 
a secondary evidence. Similarly bearsay evidence was also not allowed. The witness 
was to depoee as to what tie had personally seen or perceived by the senses. Loe 
qirma sero, Se fre). 

The next means of pii aene Was RH or enjoyment. yen the 
title was of no avail if it was completely divorced front possession ( apmisft as ṣa- 
‘gh: aA ay at) š 

` Title was no doubt esential as constituting a source of ownership, but long 
and immemorial user gave rise to ‘the presumption of title and the consequential 
ownership of the possessor, The possessor was deemed to be the owner in the public 
eyes. The esseitiale-of GAekli are enimerated by Vyasa ae -follows—" ait Wiwa 
emia imag: | saiia aA A aa” 
The.enjoyment must be with title, uninterrubtety for a pretty long duration, and 
in the presence of the owner. -In cass where the enjoyment was from time imme- 
morial, ie. where the time and the source of possessién could not be traced, being 
beyond the human memory, the condition that the bévekti must have an origin in 
title was not essential; in such cages the title waa presiimed as the posession was 
never objected to for a long time. It was supposed that the owner must have aban- 
doned or gifted away the property as he never cared to exercise his right. To upset 
possessions and existing state of things is fostering delayed and forgotten claims, and 
encouraging fictitious litigation, which the Hindu lawyers never liked. Expectations of 
the public about existing*state of possession must not be shocked. The enjoyment 
for three consecuti¥e generations was effective in laying an irrebutable presumption 
of ownership of the possessor, as such possession ripened into full title. The Hindu 
law did not tolerate the negligence of the owners in sleeping over their rights, and 
then try to upset the existing state, and the due expectations of the layman, by raising 
a belated claim. If in spite of the long and immemorial enjoyment, the want of 
title constituted defect in ownership, the, transfers of the property by the adverse 
possessor would forever be impossible ; and such property would, never chafffe hands 
for-the fear of defective title of thè adverse holder. The Hidu law was sensible 
enough not to hamper the free transfers of afl kinds of property, and realised the 
importance of free transfer in the. interest of @hd national trade amd commerce wh “" 
brought wedlth and prosperity to tife nation. : 
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The property giten:up'by the ownen was supposed as a property without any — 
‘owner (res nullius), and the adverse possessor became its owner by adverse enjoyment * 
(usucaptio). - The confingntatore on the verses of Manu and Yajnavalkya ( qrsa 
TARRE 1 ate gaam aae enfi- q. 2, 24) try to exert themselves 
to shiw that the thing, is not fost by adverse possession as those verses conflicted with 
the other text of Narada ( eami gat a nrama | Sata fo qeda gf- 
fa are 487): still thatgattempt waanever sitccessful, and moreover they them- 
selves were. never confident ‘of the correctness of the forced and unnatural 
interpretation they put upon the verse. On the other. hand some of them ad- 
mitted that property was lost by adverse possession. The only technical difficulty with 
the Hindu jurists was how icould the ownership be extinguished by mere non-user 
for a specified period, and besborn in an adverse possessor after a specified 
period. , Because user was not an approyed way of acquiring ownership aq Remm- 
wat qt era: aN ay: 1 salt: aebivee game ca a n ) At any rate the principle of 
adverse possession was approved bŷ the Hindu jurists as it was based on the ground of 
* public policy. Enjoyment, as a means of proof was admitted and in sbme cases it 
speci acai ( aaia Sree Ge | BATT Fy afe Bey 


aaam: n) 
Shrewdly enough this law was not made applicable to the estates of infants, 


to obječtą used with the permiæion of the owner, trust and deposit estates, royal 
properties and the properties of the priests. This was'on the ground of justice, , 
equity and public policy. Those who were incapable%o look after their own affairs, 
due to want, of time or intelligence were exempted. Adverse possession ‘against 
the trust property was impossible as it would amount to a violation of the trust iteelf. 

‘Adverse possession against moveables was ten years, and twenty against 
immovables, . The party who successfully pleaded and. proved it, was not liable to 
be dispossessed by any process of the lay. On the other hand the law acknowledged * 
his ownership and conferred upon fim a title based upon bhiùkti. - The law did ‘not 
dislodge the enjoyer. 

Parol evidence was an oral testimony of witnessed on solemn oath of what 
he had directly perceived by’ his senses. Te ee ee ee ay ee 
witnesses into different sorts and name them differently. 

Witnesses were requiredeto be men of statue and social postion, who could 
only be expected to depose truth and nothing but the truth. They were required 
to be religious, of high family, and men of independent judgment. The intention of 
the Hindy law-givers in laying down these qualifications of witnesses was to safe- 
guard the purity of the administration of justice. Human nature is frail and sus- 
ceptible to’ térrora and temptations ; and those who were the least expected to be so 
were those who had status, and financial position. 50 those persons who could pos- 
aibly have no regard for truth, no sanction of religion, or the fear ef God were ex- 
cluded to insure real justice. A long catalogue is given as ta who were disqualified, 
or rather to be excluded from giving evidence as far as possible. gfhnepaierrariea- 
mR nireng Aea: ...“etc. qro ), Similarly interested witnesses 
were deemed to be irçepable of acting as witnesses ( arar fren frqere ante Sigang | 
HT SR MATT iA: «| R ). tt clot hope te uel oat 
these verses did not lay down thé Sbeolyte disqualification but indicated their exclu- 

far as poæifle, for ad Manu laid that in gases where no evidence was avail- 


e able even such witnesses may be exdmined. (Adia gf wea enfita at | Reta 
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. wget nà aaa aaa at il) Of course the discretion réMained with the Judge 
as to what value was to be attached to such witnesses. 3 
Oa Gf ects ee aia ents WR eae 
particular course of study was essential. Opinions as to the customs and. usages of 
a particular tribe or’ class were recorded as evidence in ‘the casg, and those who" wete 
well versed in them were examined. In the cases of litigation of shrinis and pugas 
geese the aperia etsy of the are ye ct ene mide OB life was Geceeeeny Phat evi 
dence was taken. 
, The defects of witnesses werd to be brought to the notice of’ the Court, and 
their chafacter could be impeached to question their veracity. The Court was also 
aS ROKE ae Dote SS reais othe cen sri of ie Wace ond tie 
gestures and expressions in the witneas-box. j 
A E E E EA E E dae 
_ They appreciated the sound -principle that the org] evidence was not to be weighed 
“in scales and pans having regard to the number of witnesses cited by each 
party. The evidence was to be assessed having regard to the status of the deponent, ° 
motive for giving evidence, the manner in the witness-box, and the facts and circum- 
stances of each particular case. Any number of witnesses may mot subetantiate a 
case if they come with animosity against the party against whom they depose ; but 
one disinterested and straightforward witness will be sufficient for basing a judgment 
” thereon. *This sound rule is vprsified in saagaa: art wa wast ÄR ane 
"In conclusion I quote a passage from a letter by Warren Hastings, the first 
Governor-General of India, to Lord*Manafield in which he pointed out that the Hindu 
system of judicature was in itself sound and based on excellent principle, and he 
strongly urged that the culture of the Ipdians should not be destroyed, but should be 
« encouraged by allowing the Indians to keep their own system of judicature. He wrote : 
" “Tt would be a grievance td deprive the” peole of the protection of their own laws, 
but it would be a wanton tyranny to require their obedience to others of which they are 
wholly ignorant and of which they have no possible’ means of acquiring any knowledge...... 
eae I have now the honour to present to your Lordship with this as a proof, that the 
inhabitants of this land are not in the savage state in which they have been unfairly re- 
Sa a 
Attempts are being made to belittle our intelligence, shadow our glory, condemn 
our civilisation and our laws. But if ye open our eyes and see our legacy, we will be 
surprised to find the glotious achievements of oun ancient law-givers which would ever 
Se en ere ees 
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By way of a footnote to Sig GERVAIS RENTOUL’s excell aidan to THB aie: 
fession in England, we cannot do better thay quote an editorial by Professor JAMES 
D.- BARNETT, of the University of Oregon, in thé Oregon Low Review for February 
1943, on {Bad Advice to Young Lawyers.” * The article quotes @itracts from HT 
ber of well-known books.on advoracy..in us in the States, and points gut their lack « 
a “a s 


No. 1.] a: JOURNAL. - 18 


of ethical foundation.* Professor BARNETT roundly condemns those who liken a law- 
suit to a battle, and talk of tactics, strategy, defence, ambuscade, surprise, and 80° 
on, in connection with What should-be a pursuit of justice. The professor notes, with 
somewhat more mild criticism, the likening of a trial to a game of chesa or cards or to 
g£ play. “ How far is this,” He writes, “ from the ideal of Judge Pounn, who declared : 
“Tt would be a great advance toward the efficient administration of justice, if procedure 
in courts should become as rpatter of fact as the business methods of the oyster bar 
in Grand Central Stations” "The books seem tå emphasise the importance of per- 
sonal magnetigzm and charm in a good trial lawyer. Apparently there are many 
parts of the States where an air of piety goes down well with a jury, and gome books 
recommend the lawyer to “assume a virtue if you have it not.” One book recom- 
mends the advocate to attempt to deceive the jury as to the adverse character of 
evidence and “emile at answers which hurt him most.” This advice, even if sound, 
obviously cannot apply to trial before a judge alone. A trial lawyer is quoted as 
saying that “no advocate ever built-a reputation by dealing exclusively with the 
« relevant.” Lawyers are also advised te adapt themselves to the ‘caprices, whims 
and prejudices of different juries and judges. They are further recommended to ap- 
peal to the emotions of juries. They are further recommended to appeal to. the 
emotions of juries, and even of the public gallery, in order to obtain a favourable 
atmosphere. The writer states that “shrewdness,” “sagacity,” “subtlety,” “ astu- 
tenesse,” “ingenuity” and “alyness” are virtues recommended for the benefit of, 
youth by leaders of the Baz, and concludes, “ Success! Justice ? Shame!” The pub- 
lic anxiety to preserve the integrity of judicial proceedings is obviously as keen “ over 
there” ag it is here. As long as this anxiety remains for justice to be effective, so 
Ba oe eto Jong ll ie erent fo dibesty uae een oo 





DOMESTIC ANIMAL STRAYING. - © 

FARMER WILLIAMS had two*horses which, in winter, were naturally and ‘pro- 

perly stabled, at any rate during the night. Early on a January morning in 1942, 
whilst it was still dark, ane of Mr. William’s employees turned the horse out into a 
yard of about a quarter of an acre in extent in order to water them. The yard had 
a gate opening on to the road and by some mischance the gate was open. Normally; 
in such circumstances, as anyqne familiar with horses knows, the horses would go 
straight to the water trough and then either start*to graze or go back to their stable. 
For some reason these horses, which were óf good character, quiet and well- 
behaved, went out of thé open gate on to the road, where they collided with 
and damaged a car driven by the plaintiff, Mr. Hughes, who, bearing - the 
horses’ on’ the road, had prudently, stopped his car. The question whether 
the farmer was liable to Mr. Hughes .in respect of the damage done to his car 
came recently before the Court of Appeal in Hughes v. Williams (1943, 1 All E. R. 
635). The point is by no means an unfamiliar one, the rule of law, which the Court 
held was binding upon it, being that there is no duty on the awner or occupier of 


land a ing a highway to prevent animals upon his land from escaping on to 
the highway; H Garage Lid. v. Hodges (1916, 2 K. B. 370). In holding 
that the plaintiffs Claim ‘failed by -geason of this rule of law, all the members 


of the Court of Appeal criticiseds it severely. The Master of the Rolls observed 
“TITER is a rule wch is singularly ill-TMapted to the realities of modern, conditions, 
. If, by reagon of a defective hedge, cattle strayeand do, damage to a, neighbour's 


e 
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propetty, the owner of the cattle is liable; but if they stray dh to the highway and 


*an accident happens, he is under no liability. It was sought to be argued, in re 


liance on Ellis v. ‘Banyerd (1911, 106 LT. 51), that althopfh there is no duty to 
fence or to provide a gate, yet if there is a gate there is a duty to keep it shut ; Lord 
Greene, M.R, said he regarded that as an open question énd Lord Justice Goddard oB- 
served that if there ia no duty to fence if was difficult to see how there could be a 
duty to keep a gate shut. In any event, that point djd nót assist the plaintiff, as 
there’ waa no evidence that the defendant or his sertante had opened the gate or 
left ‘it open. The members of the Court expressed the hope that the House of Lorde 
might review the authorities which establish the rule and thought that, if necessary 
ee ee ee 


i RECENT ENGLISH CASES 

-  ANTMALS—Horses—Highway—Straying fro adjacent lond—Damage to 
motor-car—Negligence—Liability of owner. ‘While the plaintiff was driving his motor- 
car along the highway during the hours of darkness two horses belonging to the defend- 
ant passed through an open gate from a yard on the defendant’s land on to the high- 
way and came into collision with the plaintiff's car which was damaged. The farm- 
hand who had turned the horses out of their stable to water in the yard did not know 
that the gate was open, and there was no evidence of any special propensities in the 


„horses. In an action for negligence: Held, that there was no evidence of negligence 


against the defendant. HUGHES v. Woualams, [1943] 1 K. B. 574. 


DEFAMATION—Libel—Libel on a class—Aciion by individual member*-Compe- 
tence—Damages—Amount—Exatravagance—-Award by Judge without jury. Where 


„ defamatory words are written ôf a class Of persons it is not open to a member of that 


clasa to say that they were written of him, unfesa the class is so small or so ascertain- 
able that what is said of the class ia necessarily said of every member of it, or unless 
the words, although they purport to refer to a class, yet in the circumstances of the 
particular case in fact refer to an individual. KNUPPFER v. LONDON Express NEWS- 
PAPERS, LD., [1943] 1 K. B. 80. 


Libel—Privileged, occasion-—Letter ‘from crediior to commanding 
officer of debtor. A commanding efficer in His Majeaty’s forces has an interest in 
seeing that officers, especially junior ‘officers, serving under him, do not incur debts 
which they are unable or unwilling to discharge, and, he, therefore, has a common, or 
a corresponding, interest With the creditor of one of those officers in the payment of 
the debt due to the creditor. So, a letter written by the creditor to the comnianding 
officer to secure payment of the debt is wtitten on a privileged occasion. A fortiori 
if the motive of the creditor, Beers an OF her 1 the Ber yiera, i write Me dee was 
to uphold the honour and reputation of His Majesty's forces. WINSTANLEY v. 
BAMPTON, [1943] 1 K. B. 319. 


NEGLIGENCE—Nervous shock—Perscr® affected beyond area of ‘potential | gn ger— 
Noise of collision of motor vehicles., A motor cyclist, while prently driving at an 
excessive speed, collided with a motor-car and gras killed. The appellant, a fishwife, 
standing about forty-five feet from the point of impact on the far-side of a stationary 
tramway cay from the platform df which she was unloading her basket, 
nojse although ehe did not ee the accident, and*malicred fright requlting” in evere 
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nervous shock which disabled her from carrying on her trade for some time, although 
she admitted that at the time she had no reasonable fear of immediate bodily injury to ° 
herself. At the time*fhe was eight months pregnant and about a month later the 
child was stillborn, owing to the injuries sustained by her :—Held,. (1) that the 
duty of the motor cyclist or? the public road to other persons using it was to drive 
with’ such reasonable care as would avoid the risk of injury (including injury by 
ahock although no direct impact occurred) fo such persons as he could reasonably ` 
foresee might be injured by; his failure to exercist that care ; (2) that the appellant 
was not within the area of potential danger arising as the result of his negligence, 
and, accordingly, he owed no duty to her and was not guilty of negligence in relation 
to her. Hay or BOURHILŲ v. YOUNG, [1943] A. C. 92. 


NuIsaNce—Continuation—Ptemises damaged in air raid—Knowledge of owner 
in possession—Pedestrien injured three Aays later by falling glass—Liability of owner. 
The plaintiff, while walking on the highway, was injured on a Tuesday by glass 
falling from a window from an "unoccupied house belonging to the defendant, the 
window having been broken in an air-raid during the previous Friday night. Owing 
to the fact that the offices of the defendant’s agents were shut on the Saturday and 
the Sunday and to the difficulty of getting labour during the week-end, no stepa to 
remedy the risk to passers-by had been taken until the Monday. The owner had no 
actual knowledge of the state of the premises :—Held, that the defendant had pre- 
sumed knowledge of the existence of the nuisance, that he had failed to take reason- 
able steps to bring it to an end although he had ample time to do so, and that, there-. 
fore, he had “continued” it and was liable toe the plaintiff. LEANSE v. EGERTON 
(Lorp),°[1943] 1 K. B. 323. f 


Rawway—Negligence—Branch line—Prwate level accommodation crossing—Fog- 
Duty of engine-driver—Railways Clauses Consolidation Act, 1845 (8 & 9 Vic. c. 20), e 
s. 68, There is a duty on a railway cofnpany to take reasonable precautions with re- 
gard to the approach of their trains to a private level accommodation crossing over a 
branch line of their railway, but the nature of the precautions and the degree of care 
required are not the same as those required where a railway line is crossed by a way 
over which the public have a right to pass. The mere fact that the driver of an 
engine approaches a private level accommodation crossing, of which he has knowledge, 
in fog or mist at such a speed that he is unable*to pull up within the limits of his 
vision is not evidence of negligence. KNIGHT b. Great WESTERN Ry. Co., [1943] 
1 K. B. 105. 






\ V. CHITALEY, B.A, LL.B., Senior Advo- 
cate, Federal Court, and K. N. AJI RAO, B.A., B.L., Advocate, Mad- 
a CHITALEY, B.A., LL.B., Advocate, Nag- 
to. Pak 1 All India Reporter, Limited, 1943. Fourth Edition, Crown 
1313—2639, Price for three volumes, Rs. 30 (pre-publica- 


The Code of Civil Procedure, by 


Sec second®volume ithe pact edition of this popular commenjary on the 
š Civil Procedure Code by Chitaley and Annaji Rae has appeared almost on the hegi 
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ot its first volume—a epeéd which is characteristic of thè A. I R. House, . The volume 
* déals with Orders I to XXX of the Code. The comments are as usual copious, the 
vases. referred to are point-noted and arranged in the sequeti¢e of sense. Cases of 
importance are indicated by star: cases of direct applicability are shown by dagger. 
The comments are critical as well as discriminative. Tite wholg aim of this publicd- 
tion ia to enable the reader to reach the poifit he is in search of in the shortest podsible 
time. are er ee gee ro eae 
. ea ee 7 . 


Parliamentary Government. of India, By Sm Bijoy Prasan SINGH Roy, 
. ` © KGLE, MLA, BL. CALCUTTA : Thacker, Spink & Co. (1933) Ltd. 1943. 
- Demi 8vo. Pages ix and 427. Pfice Ra, 9. 


THE book embodies a plea, plainly political for the better understanding of 
the Indian Constitution Act with a view to~demonstrate its working and to provide + .: 
nexus for its future development. With the political aspect of the subject we are 
not concerned. Of special interest to lawyers is the chapter on provincial autonomy 
in Which the working of that system is examined in the light of cases decided by the 

_ + Federal Court. Students of Indian constitution will find this volume very. interesting. 


2 
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War Risks (Goods) Insurance Ordinance IX of 1940. By G. K. RAY, RSC, BL. 
(Bompay: New Book Company, 188-90 PERR Road. 1943, Roy 8vo. 
. Pages 147. Price Ra 5. . 

° “Tans Ordinance, like many other Ordinances of a fiscal nature, is clumsy in its 
terminology. Very. often ft does not say what it means, and does not mean what it 
gaye. It touches businessmen and leaves them at large in not letting them know what 
its requirements are. The author has, therefore, done well in explaining its provisions 
in simple language. He has considerable experience in the working of the Ordinance 
as he is an officer on, special duty on war riske insurance. 


Indian Contract Agt (IX. of 1872), by NH. JHABVALA, B.A., LL.B. Advocate 
(0.8.), Bombay High Court. Bo áy: N. M. Tripathi Ltd., Princes 
Street, 1943. Second Edition. 8vo0. Pages 333. Price Ra. 5. 

As stated in its title this manual iy meant to help law students in handling 
paper No; 6 at the Second LL. B. iyation (new course) held by the University 
of Bombay. In its eseence it is a book. The contents are arranged by 
way of answers to questions set at the examination. Besides the distilled sub- 
stance of the Indian Contract Act this epitome contains selections from tẹ”Sale of 


Goods Act, the Partnership Act, ant the Negotiable Instrumen Act retold by way 
of answers. _ eae i 
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HINDU WIDOWS POWER TO ADOPT AND» ITS 
EFFECT UPON VESTING OF PROPERTY. 


Anant Bhikaji Patil v. Shankar Ramchandra Pati. : 


THERE appears to be some confusion in the law of adoption by a widow 
in a joint Hindu family particularly in the Province of Bombay. Confusion seems . 
to prevail from the time of the decision of the PrivyeCouncil in Yedao v. Namdeo* . 
given in 1921. Quite recently the Privy Coungl has given a decision in Anant 
Bhikaji Pgtil v. Skankor Ramchandra Patil, which has almost revolutionized the law 
of adoption in this province and has practically declared that the decisions given by 
the Bombay High Court from Balu Sakharam v. Lakoo* to Hanmant Ramji V. 
Vasudev Hanmani* are all wrong and against the decisions of the Privy Council and 
the principles laid down by the Board in Amarendra Man Singh v. Sanatan Singh.® 
In this recent case the Board has unequivocally declared that Amarendra’s case is 
not correctly understood by the Bombay High Court in ite full bench decision in Balu 


Sakharam v. Lakoo® It is therefore proposed in this article to discuss in brief the, 


law relating to widow’s power to adopt and its effect upon property with reference 
to the important decistona of the Privy Council and our High Court. 

2. In the Province of Bombay the law of adoption is wider than that prevail- 
ing in other provinces and it is well-settled that, when a husband is separate, his widow 
can always adopt without authority jfrom her husband or without the consent of any 
of the ‘sapindas’ in the family, lees she is expressly; or impliedly prohibited 
by the husband from making adoptiot to him. Where the family is joint the law 
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of his death is not competent to adopt a son to her husband without the consent of the 


e undivided coparceners. Almost the same principle was enunciated in Chundra’s case. 


There the facts were simple. Bhau and Nana were brothers’. Bhau died first leaving 
a widow. ‘Then Nana died leaving his widow Gojarabai who took the family property 
by inheritance. Then Bhau’s widow adopted the plaintiff who sued to recover the 
property. It was held therein that as there was at Nana’s death no undivided family 
remaining into which an adopted son, could be admitted by virtue of adoption, the 
adoption made by Bhau’s widow Was invilid. This taw was followed uninterruptedly 
till 1921 when the same question came up for consideration before the Judicial Com- 
mittee of the Privy Council in Yadao v. Namdeo and it was held therein that a widow 
in a joint Hindu family could make a valid adoption to her husband without the con- 
sent of ‘sapindas’ although her husband had died undivided.” In that case Ramji 
v. Ghomau was teferred to. But it appeara that their Lordships impliedly expressed 
their disapproval of it in that case. The decision in Yadao v. Namdeo was differentiat- 
ed by the Bombay High, Court in a full bench decision in Iskvar Dadu v. Gajabai 
in which iteheld that the remarks of the Board with reference to Ramji v. Ghomau 
made in Yadao v. Namdeo were obiter dicta and Ramji v. Ghamau was not overruled 
by that decision. In the case of Ishver Dadu v. Gajabai it was decided by the majo- 
rity of Judges that Yadao v. Namdeo had not changed the law of adoption in the case 
of a widow in a joint family and that the widow in such a family could not adopt 
, Without the consent of the other coparceners. It was Crump J. who dissented from 
` the view’ of the majority and boldly asserted that Ramji v. iGhamou was over- 
`” miled by the decision in Yadao v. Namdeo and the widow in a joint family therefore 
could make a valid adoption without the consent of the other coparceners of the family. 
The subsequent decisions of the Privy Council show that the opinion of Crump J. 
was correct. 

3. The same question came up again before the Board of the Privy Council 
in Bhimabai v. Gurunathgouda?. In that cafe itewas definitely established, contrary to 
the view of the law which had until then prevailed in this province, that a Hindu 
widow, unless expresely forbidden by her husband, can adopt a son to him although 
be had died undivided and although she had not obtained the consent of any of the 
“surviving coparceners. This was a case in appeal from the decision of the Bombay 
High Court. The High Court had held, following the full bench judgment in Ishvar 
Dadu’s case, that the adoption was invalid as joint family had not ceased and conse- 
quently Bhimabai could not adopt without the consent of the sole surviving coparcener 
Dattatraya. In the judgment of the Board delivered by Sir Dinabah Mulla it was 


held that Ramji y. Ghamau was overruled by, Board in Yadao v. Namdeo and. 







f the High Court of Bombay in Ishvar 
Province of Bombay the widow of a 
y had inherent power to make an adop- 
consent of the other coparceners. This deci- 
gion, it may be taken for granted, and for all declares the adoption by a widow 
in a joint Hindu family as valid. «question of vesting or divesting of the estate 
had still remained undecided. Jn | that connection Privy. Council “cies may 
be considered. And ‘the first case is that .of ' Pratapsingh “y. Agarsinghji® 
Therein it is clearly stated that the right of a aidow to make an adoption is not 


that the opposite view taken by the full 
Dadu v. Gajabai was wrong and that iñ 
deceased coparcener in a joint Hindu f 
tion to her deceased hushand without 
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dependent on her inherfting as a Hindu female owner of her husband’s estate. She 
can exercise the power so long as it is not exhausted or extinguished even though ° 
the property ig not véSted in ber. The next case in umportance is the well 
known case of Amarendra Man Singh v. Sanatan Singh! Amarendra's case, be 
it noted, marked the tporientetion, if not a definite departure, relating to the factors 
which’ have to be considered in determining whether the adoption can be made by 
a widow. In that case their Lordships took a survey; of the whole law on adoption 
and expressed the view thatthe Power of a Hindu widow to adopt is not dependent in 
any way on vesting or divesting of property; and held that the validity of adoption 
must be determined upon spiritual considerations rather than temporal, the consequent 
devolution of property on the adopted son being merely accessory to it and altogether 
a secondary consideration. The decision in this case really lays down that the founda- 
tion of the doctrine of adoption is the dugy which every Hindu owes to his ancestors 
and to provide for the souls of the ancestors. After a critical and exhaustive consi- 
deration of what were seemingl~ divergent currents of: rulings, their Lordships 
ultimately enumerated the broad propositiin that the true principle myst*be found in 
the religious side of the doctrine. The pronouncements thus made by their Lordships 
_ of the Privy Council upon the principle which governed the determining of the validity 
of an adoption by a Hindu widow are clear and unambiguous. Thia decision has 
practically swept away the distinction between vesting by inheritance and vesting by 
survivorship and has clearly laid down the following broad principles : . 
(1) Thatcthe interposition of the Sidor of a sn or a gandia wio Had sik. 
vived the father or the grandfather only brings+¢he,mother’s power to adopt to an end. 
(2b That power to adopt does not depend upon any question of vesting or 
divesting of property. , 
AO) EE) tater authority; to Ropt wam eot ganged Dy fhe mere 
fact that her son had attained ceremonia) competence. ari 
4. The next case in importance is that of Vijayasingfi v. Shivsangji? The 
facts of this case were briefly these. After the death of the father there remained in 
the family Kesavba, the widowed mother, and the two sons Thakursing and Bhim- 
singji. Bhimsingji died and Thakuramgji was adopted in another family. Thereupon, 
Kesavba, the widowed mother, adopted Mansinghji to her deceaséd husband. It was 
held by the Privy Council that Mansinghji was the adopted son and his adoption was 
not open to any valid objection. The natural son by his adoption into another family 
having ceased to exist for the purpose of continuing the line of the natural father’s 
family, his mother was perfectly entitled. to make a valid adoption to secure that 
object. In this case it was held that ¥he power of a widow to adopt did not depend 
upon the question of vesting or divesti eof the estate. The purpose of adoption is 
to secure the continuance of the line, and hen the natural son has left no son to con- 
tinue that line nor a widow. to provide for ks continuance by adoptién, his widowed- 
mother can make a valid adoption!to her dedgased husband ‘although the estate is not 
vested in her. This decision affirmed the depision in Amerendra’s case. These are 
the threa Privy Council decisions on the piint of vesting of property which are 
referred to and interpẹted by the High Court many. subsequent cases. : 
5. We now come to the decisiona of our High Court. The first case is that of 
o wightu v. Larmi In this case the jojpt Hindu family consisted of a father and 
r (1983) 35 Bom. L. R. 859, pc, 3 °§ 1983) 37 Bom, L, R. 183. 
2 (1995), 37 Bom, L. R. 662, PC 
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two sons. Tha eldest son died, leaving a widow. The-father“died next, and after his 
death his younger son died leaving a widow. Thus there were two widows in the 
family of whom the widow of the elder aon made an adoptigh’ ‘Thereupon the widow 
of the younger son, in whom the estate was vested as an heir to her husband, brought 
a suit for declaration that the adoption was invalid. Shingne,J. held that the’ adop- 
tion was invalid as the estate had vested wh the younger son’s widow. The same point 
arose in Shankar v. Ramrao! Broomfidd J.-expresged also a similar opinion and 
held, like Shingne J., that Chandrd’s case had not beef overruled in its effect upon the 
vesting or divesting of property by the decisions of the Privy Council. Dhondi Dnye- 
noo V. Rama Bala? and Umabai v. Nam? are the other two cases which affirmed the 
same principle. Then follows the full bench case of Balu Sakharam v. Lakoo,* in which 
the decisions of the Privy Council referred to above were exhaustively considered. It 
was decided in that case by the majority, qf Judges that where a Hindu coparcenary 
has come to an end on the death of the last surviving coparcener and the family pro- 
perty has vested in his heir, a subsequent adoptién by the widow of a predeceased 
coparcener is no doubt valid but it does not*revive the coparcenary and does not there- 
fore vest the coparcenary property in the adopted son to the exclusion of the heir of 
the last male holder other than the widow herself. 

° 6. The full bench further emphatically held that the case of Chandra ~v. 
Gojerabai was good law as it was not overruled by the Privy Council decisions in 
Yadao v. Namdeo, Bhimabai v. Gwunathgowda, Amarendra v. Sanaian, and Vijay- 


singji v. Skivsangji. The learned Judges assumed that in Amarendra’s case and Vijay- 


singj?s case the coparcenary was in exjstence at the date of the adoption. The very 
opposite of that is clearly stated by Sir George Lowndes in Amerendra’s case and is to 
be found in the decision of the Bombay High Court in Vijaysingyi’s case. The High 
Court further held that Chaydra v. Gojorabat had not been overruled. Obviously, 
Chandra V. Gajarabai could not be treated as good law after these two Privy Council 
decisions on the question of the validity ‘of an adoption even when the 
joint family had ceased to exist and the estate had devolved by inheritance on any 
person other than the adopting widow. For there are clear observations in Amarendra’s 
case which can lead one to infer that Chandra v. Gojarabai was not approved and 
*that it was impliedly overruled. It is obeerved in that case (p, 27): “It necessarily 


follows from the decisions that vesting of the property on the death of the last holder, 


in someone other than the adoptive mother, be it either another coparcener of the joint 
family or an outsider claiming by reversion or by inheritance of the property, cannot 
be itself a test of the continuance or the jon of the power of adoption.” The 
Bombay High Cart seems to explain the Pri Council decisions to mean that even 
if there be only one coparcener surviving in family into which the adopted son can 
the surviving ‘coparcener of his sole 
interest ; but, itds said, entirely dfHerent Jonsiderations arise if you have a case where 
the coparcenary has been’ disrupted by death of the sole surviving coparcener and 
ie finally brought to an end. But question may reasonably arise: Is there a 
coparcenary when there is only furviving coparcener? Coparcengr denotès 
ownership of at least two persona. eT say that a coparcenary gists eo long as a sole 
surviving coparcener is alive is an obvious cantradiction in terme. The contradiction 
ee ee 
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for those who are born, Who are ‘yet unborn and are still in the womb as well as the 
adopted son liable to divest the estate. Much difficulty seems to have arisen by the 
somewhat unfortunate use gf the term “ coparcenary.” A joint family is not necessarily 
composed of persons who are coparceners and persons who have a right to maintenance 
ouf of*the property of the farhily. A joint family: can and does consist of persons 
who while not entitled to a share but who witile their property rights are merely those 
of maintenance holders have other rights which are vital, ie, the righta of a coparcener 
in the family. . 

7. The essential conception is that there is no break in the chain which links 
the adopted son to his ancestors. There is of course break in time, when there is no 
aon. But once the son is adppted the line for the purpose of inheritance and for the 
purpose of determining whether the new gon has a share is regarded as continuous. 
The new son does not start a new family, He is a eon of the adoptive joint Hindu 
family even if no aingle coparcener exists and even if at the time of adoption it has 
been reduced to a female. When the adopted son is introduced into the family there 
“ig no break in the continuity of the line irito which he is introduced. Evén as in the 
` cage of a natural born son, his birth relates back to the time of the father so when 
there is an adoption the adopted son is entitled to his share. The reason. why it cap- 
not be said that that branch was extinct is that all the time there is a woman who 
though not having within herself the natural power to produce a son, has still the legal 
power to introduce a son by adoption. 

8. It is true that in Bhimabai’s case their Lérdships of the Privy Council . 
referred to the reasoning in Chandra v. Gojarabai ¿ but the Board was not invited to 
pronounce-opinion on it. Mere reference to that case without affirming the correctness 
or otherwise of a principle which is not in controveray cannot be regarded as reflecting 
the Board’s view aa in favour of that princip&. It willbe evident that the effect of 
Amarendra’s case and Vijayasing’s case ig to denude Chandra’s case of its authority. 
In Balu’'s case a further attempt ie made to distinguish the decision in Amarendra’s 
case and Vijaysing’s case on the ground that the coparcenery was in existence at the 
time of adoption though it is conceded that the coparcenary was of a peculiar nature. 


This argument loses all its force in view of the Privy Council decision in Rama Rao, 


v. Rajak of Pittapur that in an impartible Zamindari there is no coparcenary. The 
Bombay High Court further held that inconvenient and embarrassing results are likely 
to follow from the application of the principle, in Amerendra’s case. The simple 
answer to this is that the possibility of such difficulties arising should not be to pre- 
vent a principle of law from being enforced. The Nagpur Hjgh Court seems to have 
correctly intenpreted the above Privy il decisions in Mt. Dreupedi v. Vikram 
Krishna? and Bapuji Rgmji v. Gangar adhaorao.? In the recent decision of the 
Privy Council in Anant’s case, which , be considered, the Judicial Com- 
mittee has recognized the correctness of decisions of the Nagpuf High Court. 
9. Lastly, we come to the decision of Privy Council in Anant Bhikaji Patil 
v. Shanker Ramchandra Patil. This decision\in very clear and in unequivocal terms 
states tlftethe power of a Hindu widow to aflopt does not come to an end on the 
death of the sole surv§ying coparcener ; and the power does not depend upon the 
vesting or divesting of estate nor can the right to adopt be defeated by a partition 
the coparcegers. ~ A 
1 (1918) I L. R. 41 Mad. 778, 783, a 
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10. On the death of the sole surviving coparcener, a Hindu joint family is not 
necessarily brought to an end so long as it ia possible in nature or in law to add a 
new member to it. The family cannot be at an end whee “there is still a potential 
mother, who either by way of nature or by way: of law can bring in a new member. 
The adopted son is the continuator of the adoptive fatHler’s ting exactly as an ‘ duraga’ 
gon who may have been em ventre sa mete ; and an adoption so far as the continuity 
of the line is concerned has a retfospeotivg effect. Whensoever an adoption may come 
to be made, there is no hiatus in the continuity of ‘the, Kne. When, therefore, after 
the death of a sole surviving coparcener dying ynmarried or without a son or son's 
son or.without leaving a widow behind him, his widawed-mother adopts a son, that 
adoption takes effect upon the property which had belonged to the joint family. That 
the preperty had vested in the meantime in the bin of the sole surviving coparcener 
is not of itself a reason why it should now divest and pass to the adopted aon. In 
this case the Privy Council has indicated that they have already disapproved the 
decision of Chandra v. Gojarabai in Bhimabai’s cafe. They have given their approval 
to the reasoning of Sheshagiri Ayyar J. in Madana Mohana v. Purushothama! which ° 
had doubted the correctness of the decision of Telang J. in Chandra’s case. The Board 
hgs further emphatically overruled the decision of the full bench in Balu Sakharam 
v. Lakoo, and held that the adoption being once valid cannot be refused effect, Their 
Lordshipe state: “On this point their Lordships, differing from the majority decision 
- in Balu Sakharam's case, hold that the adoption being valid cannot be refused effect. 
. That the property had vested th the meantime in the heir of Keshav is not of itself a 
reason, on the principles laid down din Amerendra’s case, why it should not divest and 
pass to the plaintiff.” (p. 7). Thus the Board has disapproved the decision«of the full 
bench of the Bombay High Court in Balu SakAaram’s case. In Ishvar Dadu’s case the 
Bombay High Court took a censervative'and narrow view of the Privy Council decision 
° in Yadao v. Namdeo and remarked that the obgervationa in Yadao v. Namdeo, were 
mere ‘obiter’ and were not binding upon them. The Privy! Council had therefore to 
assert in Bhimabat’s case that the full bench decision of the Bombay High Court in 
Ishvar Dadu's case was wrong. In the recent case of Anant V. Shankar it is declared in 
„emphatic terms that the full bench of the Bombay High Court has taken an erroneous 
view of the principles enunciated in Amarendra’s case in holding that the adoption is 
valid but cannot divest the estate vested by another. pereon. In the opinion of the 
Bombay High Court the adopted sgn should merely perform the ‘ shraddha’ of the 
adoptive father and would not get the property. The Privy Council in Mata Prasad 
v. Nageswer Sakai? observed that “It is not to the Courts of India to question 
any principle enumciated by the Board which therefore be followed irrespective 
of the inconvenient and embarrasaing ich may attend the application of that 
‘principle.” The decisions of the Bombay Yfigh Court from Balu Sakharam v. Lahoo 
to Hanmant Ramji v. Vasudev Hanmanf ase wrongly decided. For instance, it was 
held in Radhabai v. Rajaram? that an fadoption by a widow when the coparcenary 
was at an end does not operate to di property vested in or through the last male 
ev, Rudrappa Yelleppa v. Mallgppa Malle- 
a Madivalayya,? Kantqwa, yv. Sangangowda' 
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and Madhavsang Y. Dia Hoan Geta EE E E 
it had not the effect of divesting the estate vested in another person. On the 
contrary, the decision ip Skivappa v. Kariappa, which declares that the widow 
of a ‘gotraja sapinda’ whd succeeds as heir to the estate of her husband’s agnate can 
make æ valid adoption and the,estate veste in the adopted eon immediately on adop! 
tion, can now be said tb be the correct decigion although this case was overruled in 
Subrao Baji V. Dada Bhiwa.* It is a pity that litigants in this case had not the 
necessary einewe of war to takë their litigation’ to Privy Council and try their luck 
there. Had any of the defeated parties in the above cases done so he would certainly 
bave succeeded. 

11, Thies povided EEE ok iS anon cla Wall PE E E 
that the law of adoption is fot quite settled and defined: In.a nut-shell the present 
law regarding widow's power of adoption can be stated in simple and popular language 
thus: The widow now must not have a*son or sons son or son's widow living to 
continue the line. In that case the adoption by her will be valid. Further the adopt- 
-ed son will step into the shoes of the natural born son and will get the estate if he is 
a preferential heir than thd pereon in whom the estate has vested. Hea will certainly 
take estate vested either in the adoptive widow herself or in the reversionary heir or 
in any other person who has become the heir to the estate of the deceased either hy 
survivorship or inheritance. It is possible that some curious cases alao might come 
up. For instance, the family consists of a father, mother, son and son’s wife. The 


widowed daughter-in-law. Then who has got the power to adopt? Apparently,’ 


according to the recent decision of the Privy*Council, the son's widow can adopt, 
irrespective of the consent of the mother-in-law. If the daughter-in-law first adopts 
then the widowed-mother cannot adopt as she will have then a grand-son in tbe 
adopted son of the daughter-in-law. Take andther case‘of a:man who has got two 
wives. The junior wife has a son. Afte the death of the man, the fwo wives and 
the son of the junior widow remain in the family. The eon dies thereafter, and 
only the two widowe remain in the family. Then who has got the power to adopt? 
The junior widow will have the power because she -becomes the heir to her 


gon in preference to the step-son. She as natural mother becomes the heir to her son , 


in preference to the step-mother. But the question of vesting by heirahip is not of 
any consequence. Out of the tko widows remaining, the senior widow has got the 
preferential right to adopt. The question of the effect of adoption on the alienations 
made in the family before the adoption is not«also quite an easy one to solve here- 
after. 








subject of adoption evolved out of many 
Court and the Privy Council is per- 
is necesagry which would codify in precise 
i Adoption should nly be allowed 


12. Really the whole law on 
divergent and conflicting decisions of 
plexing. Some sort of legislative 


the owner Of the property. A widow should, dnly be authorized to adopt if she has 
86, in writing. This sort of reform 
may appear to be a drastic one and ,is dbt to invite tremendous opposition. But ulti- 
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mately it may be beneficial to the Hindu society and would certainly put a check on 
the speculative and costly litigation. The Hindu Law Committee recently appointed 
to codify the entire Hindu law will, it is hoped, {pO ip fo us problem and PIP ee 
suitable legislation. 


° Kesi4v B. GAJENDRAGADEAR 


. e ¢ 
THE CENTRAL CRIMINAL COURT OF ENGLAND. 


THE Central Criminal Court, surmounted by the figure of Justice in bronze 
gilt, is’ familiar to all Londonners, even to those who perhaps do not know of the 
inscription at the main entrance : “ Defend the children of the poor, and punish the 
wrongdoer”. But the procedure of opening the Sessions and conducting the trials 
ie not so familiar, and it is to be hoped’ that none of us learn about it from the 
Dock ! e 

Thege are twelve sessions in a year at the Old Bailey, usually held once a 
month, but nôt in August. Tuesday is generally the first day, although occasionally 
the Courts begin on a Monday owing to some unforeseen circumstance or -preseure of 
business, . 

There ig a deal of old world pomp in the opening of the Court which is inten- 
sified on the third day when the “Red ”>Judge attends. This “Red” Judge is the 
_Judge of the High Court and js ao called on account of the predominant colour of his 
robes. 

The Lord Mayor of Londoh, by right of the Oyer and Terminer Commission, 
ranks as senior Judge, although in actual fact he does not dispense justice in this 
Court. This Commission is the authority from the Crown to try prisoners. On the 
first day of the sessions the Lord Mayor takes the central chair on the bench, reserved 
far him, whife the usher makes the anciefit proclamation : “ AI persons who have 
„anything to do before My Lords the King’s Justices of Oyer and Terminer, and 
General Gaol Delivery for the jurisdiction of the Central Criminal Court, draw near 
and give your attention”. 

The clerk of the Court then proceeds with the ballot for the Grand Jury and 
the Lord Mayor deals with excuses for non-attendance, etc. The Grand Jury choose 
their Foremen who takea the oath The other jurymen are then sworn in to eupport 
him, and the proclamation follows*from the usher: “My Lords and King’s Justices 
ee ee 








Birds three Iioc “are given on: the Goo: lebe te Cou an eis ee 
Court rises. A procession enters consis$hg of the Lord Mayor and Aldermen and 
other city dignitaries, and lastly the Jfdge The Judge goes to his seat—never the 
centre one, which is reserved for the 
representative. The Judge bows to fhe procession, then to the Bar, thgn to the 
officera of the Court, then to the Jufy All these in tum bgw to the Judge. The 
usher’ makes the proclamation givén Above, opening the Court? and business proceeds. 
When the Court adjourns a similar proclamation is uttered ; “ All persons who 
bave anything more to do before My Lord#the King’s Justices ef Oyer and Terit, * 
and General Gao] Delivery for {fe furisdiction-of the Central Criminal Court, may. 
2 z 
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depart hence and give their attendance here again tomorrow at 10-30 o'clock. God - 


save the King and My Lords the King’s Justices”. 

i There are two Jilries at the Courte—the Grand Jury, whose duty it is to con- 
gider whether a case has been made out ¢fgainst the accused, and who thereupon 
return’ a True Bill to the indictment. If they return a No Bill the accused is dis- 
charged. Upon the trial going forward it $ considered by a Petit Jury, who bring 
in a verdict of guilty or not-guilty according to the evidence. There are -differently 
worded oaths for these Juries. ° In fact, oath’ are slightly different for trying 
different offences. 

For instance, felonies such as murder require EE Re 
demeanour another oath ia, used. At law felonies have reference to more sti 
crimes than misdemeanours, an example of which is perjury. 

In cases of felonies the prisoner, qr his counsel, can challenge any person bo 
the Jury, objecting to his, or her presence, by simply saying the word “ Challenge”, 
and no reason need be forthcommg unless these challenges reach the number of 
* twenty, when some reason must be given. . 

When the Jury retires to consider their verdict the Bailiff has to take an oath 
binding him to keep the twelve good men and true in “some convenient and private | 
place, and not to let any one speak to them, and not topeak to them himself except — 
to ask them if they are agreed”. 


But the most dramatic and terrible "time in any Court is when the sentence of | 


death is passed upon a prisoner. Before the sentence ie pronounced the uster makes 
the: followrmg. prociamation’; “Oyez! oyez! gyer!” 

“My Lords the King’s Justices do strictly charge and command all persons 
to keep silence while sentence of death is passed on the prisoner at the bar upon pain 
of imprisonment”. “God save the King”. , 

And at such a time the Sheriff's Chaplain seldom seen otherwise in Court, e 
stands besides the Judge and solemnly says “ Amen” at the conclusion of the sentence. 


Dr. T. H. SUNTORE, PH.D., LL.D. 


GLEANINGS i 


“AND/OR” © 

A HABIT prevails amongst some businesa’people and some lawyers, to quote the 
language of Scrutton, L. J., in G V. Grimmer (1932, 38 Com. Cas. 7, C.A., at 
p. 13), “of sprinkling’ ‘and/ors,’ as ‘Y from a pepper pot, all ovag their documents 
without any clear idea of what they by them, but simply because they think it 
looks businesalike.” It Is not surprising, that the use of the words “ and/or” 
in affidavits has been criticised from time (Se, e.g. Practice Note, 1940, W. N. 
155, per Bennett, J.). Recently the Court to consider the meaning of these words 
in a residuary gift by will to “A and/or B: The words “and/or” in a commercial 








a a nas understood meaning. To take an 
obvious case, as did Scrutton, L.J’, in Gurney v. Grimmer, supra, where there is a 

by. whit a ship is to proceed to ai apoio esa 
- option it Ineans one of three 'things : ‘the may, eel pend he 
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Rotterdam alone, or he may eend her to Antwerp slone, dr be may send her to” 
* Rotterdam and Antwerp.” That i$ the’ ordinary business meaning of the phrase, but 
what does it mean when used in a bequest in a will? Ip Re Lewis ; Goronwy V. 
Richards (194.L. T. Jo. 44) a testatorgave his residuary real and pereonal estate 
to his wife for’ life, and in the event (which happened? of hey, predeceasing hifn, the 
testator gave all to A. and/or B. béth of the same addreæ, and the question 
which the Court had to decide was whéther the gift operated as a gift to A. and B. 
as joint tenants or to A. alone fo’ his absolute benefit or o B. alone for his absolute 
benefit, or failed for uncertainty.. The task of answering this question fell to Mr. Justice 
Farwell, .who, after observing that the expression “to A. and/or B.” was an 
unfortunate one, which he had not met before in a will and hoped that he would not 
meet again, held that the gift was not void for uncertainty, and that the testator in- 
tended that A: and B. should take as joint, tenants between them, but if A. did not 
survive the testator and the tenant for life, then the property should go to B. a a. 
substitutional gift. It followed, therefore, that as Æ. and B. were both alive, they took 
as joint There arg authorities ato the effect of a gift tg A or B. (see ° 
Jarman on Wills, 7th ed., Vol. I, pp. 450, 451), but these cases afford little assistance 
„in arriving at the meaning of a gift worded as was this one. The employment of a 
commercial expression like “end/or” in a will is clearly undesirable, and it is to be 
ee ee are en a oe coe vanes one 
iene ec 


. “Ow br Barore” , 
Lr is not very often that a case reported only in our Coumiy Court Reports can 
be said to settle the law on the point im isue unless the parties are prepared to go to 
s the House of kords ; but that is the practicgl effect of the decision in Fitemaurice v. 
King (1943, L.J.N. C.C.R. 129).°Most of our readers who have been concerned— 
and few have not, at some time—with the question of whether a notice to quit ie a 
valid notice or not, will have observed that the text books, when dealing with the form 
of such notices, call attention to the doubt expressed by Mr. Justice Lush in Queens 
“Club Gardens Estates, Lid. v. Bignall (1924, 1 K. B. 117, at p. 122), as to whether a 
notice to quit “on or before” a certain day was a valid notice : see eg., Halsbury, 
Vol. XX, p. 136, note (r), and Redman's Landlord and Tenant, 9th edn., p. 427, note 
(I). Judicial doubts of this kind are yery unsettling for the practitioner advising his 
client, and although the Court of Appeal, in v. Bellman (1879, 4 Ex. D. 201) 
tad held a notice,in that form to be good, ct that, more than forty years later, 
a Judge of the eminence of Mr. Justice Luah Aad expresaed a doubt on the point, waa 
disconcerting, to say the least of it. In Fi i 
K C., bad to deal with the point,"and 
to quit “on or before” a stated date a good notice, indicating that, if the tenant 







Although the Court of Appeal, in affirming the decision of the learned Judge on the 

point argued out, did not expresfly refer to“fhe point as to the form of the 

ant ca ee neues alee ep aie ete ie ie eae Nee 
i] 
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_ “County Court Reports, that the Queens Club Garden's case is not an authority on the 
point in question —L. J. i ‘ 
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The Code of Civil Procedure. By V..V.*CHITALEY, BA., LLB., Senior Advocate, 
Federal Court, K. Ñ. ANNagT RAO, B'A, BL, Advocate, Madras High 
Court, assisted by D. V. CHITALEY, B.A, LL.B, Advocate, Nagpur. Nac 
PUR: The All India Reporter Ltd. 1944. Fourth Edition. Ray, 8vo. 
Pages xvi and 2641-4015. Price Ra. 30 (for three vols.). 


THIS, the concluding volume, deals with Orders 31 to 51 of the Civil Préceduse 
Code, together with ite schedules and folms. There are several appendices, which 
contain the Charter Act, pertinent portions of the Government, of India Acts, 1915 and 
+1935, Despatch from the Secretary of Stat, Letters Patent of the High Courts, ‘Rules 
made by the Privy Council and the Federal Court, the Decrees and Orders Validating 
Act, the Contempt of Courts Act, the Arbitration Act and tha Indian Soldiers (Liti- 
gation) Act. The table of cases, or to be more exact, table of citations is confined to the 
citation of volumes and pages of reports, in the body of the book cases are 
referred to by their citations and not by their names. The method adopted leads to 
economy of paper, though there ig much to be said in favour of the time honoured + 
method of referring to cases by their names. It is also to be noticed that citations dre - 
limited to the All India Reporter, ‘except where a®case is reported in the official law 
reports. We suggest that it would make this popular book stili more popular if cita- 
tions are extended also to private series of reports. The topical Index is fairly full. 
The keynote of this edition is exhaustiveness, a feature Which is set off to much ad- 
vantage by, the orderly arrangement of th® matter. The cases in the footnotes are pot 
piled up indiscriminately, but are point-noted. Taken all in all, the present edition 
is a noteworthy edition of the Code for purposes of reference., 


` Principles of Mahomedan Law. By the late Sik DiNsHAH MULLA, Kt 
Twelfth edition, by SR SAJBA RANGNaKAR, Kt, Retired Judge, Bombay 
High Court. CALCUTTA : The Egstern Law House Ltd., P13 Ganesh 
Chunder Avenue, 1944. Roy. 8vo.° Pages xxvii and 307. Price Rs. 6. 
largely to be derived frog the text of the 
` Koran, and though tbe Shariat Act of 1 7 has tied them to that text, progress to suit 
the law to conditions of modern life is and again made by Acts of the Indian 
Legislature and decisions of Courts of law. ime His now come to cqdify the law, as 
is already done in Egypt and projected in Till the time we reach that 










they are‘atg¢be present day. The pace of | Ge e seaman pr an ONE 

be found, faithfully reffected in its pages. The 

revised by: the learned editor and the cgse-law been brought down to date’ The 
served as an exellent tett-book and will continue to do so in the future. 
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The Bombay Industrial Disputes: Act. By P. B»Patwh&ri and P. D. PATWARI; . 
Advocates. AHMEDABAD : (P HANDRAKANT C. Vora, Gandhi Road, 1944 ~ 
Roy. 8vo. Pages 191. Price, Rs. 8. .t ee 
Asa ponent eron o prevel hon’ ys il tas casut dinar 
tion of industry this Act has succeeded remarkably well. The Court of Industrial 
Arbitration founded under the Act has been functioning for ‘some time past and a 
number of decisions has been given. The authors hare done well in annotating the 
provisions of the Act in the light of those decisions and pfoducing a useful edition. of 
the Act. The authors will render a useful service if they can bring out a compilation af,” 
decisiops given under the Act. l 


` War-time Restrictions. By KRISHNAKANT MOHANLAL DESAI, M.A, LL.B., 
Advocate, Bombay High Court. BOMBAY : The Associated Advertisers 
and Printers Limited, 1944. Demi 8vo. Pages ix and 304. Price Rs. 4.° © 

THE Provincial Governments in India have been empowered to iue Orders in 

the shape of legislative enactments during the emergency of war, by r. 81(2) of the 
Defence of India Rules, 1998. The Government of Bombay have accordingly issued 
such Orders exceeding one hundred in . They are to be found scattered 
. among the voluminous parts of the y Government Gazette, not easy of access 
_ and still leas easy of reference.* The compiler has rendered a distinct service to the 
legal profession and to the public af large by bringing the Orders within the covers of 
a handy volume. To facilitate reference the Orders are grouped under tepics dealt 
with by them. This ia undoubtedly a very useful publication. 
t e 


Elements of Equity. By NOSHIRVAN H. JHABVALA, B.A, LL.B, Advocate 
(oS.). Bompay: N. M. Tripathi, Ltd., Princess Street, 1944, Roy. 8vo. 
Pages 294. Price Rs. 4. 

2 PRINCIPLES of Equity in India are more or less crystallized in three enactments, 
viz. the Transfer of Property Act, the Trusts Act and the Specific Relief Act. Ana- 
lysis of the three Acts appears het in the sequence of questions set at law examina- 
tions, General principles of equity are treated in the same manner. This book will 

help students to revise their studies when ination is at hand. 
” 








The Law of Pakki & Katchi Adat agli Teji Mandi Transactions (Supplement). 
By RAMNIELAL R. MODY, B.A/LL.B., Solicitor, BOMBAY : N. M. TRIPATHI, 

i 8vo: Pages iv and 71. Price Re. 1-8-0. _ 
edition of the above book, a number of deci- 
These decisions, whether «eported or 
fotm of a supplement t the main book. The 
supplement ought to be useful to those having*the pepond edition. To new purchasers, 

the supplement will present an up-to-date estion of the book. e . ro ° 
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